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PREFACE. 


This Volume, containing cases reported in the Four Seizes of the Indian JCaw 
Reports, ^nd in the Law Reports, Indian Appeals, from 1894 to 1897, inclusive, is, 
like the former volumes, published by permission of the Governm^t of India. 
The eight volumes, five compiled by me for the «»G(^vernment of Indi^^nd the three 
(including the present one) published since, form a complete Digest of the Reports 
in the four High Courts from 1862 to 1897, and of the Privy Council Cases from 
1836 to 1897, I have in this volume, for the sake of brevity and convenience in 
printing, omitted the letters “I. If. R.” in the references to the cases in the Pour 
Series of Indian High Court Reports. The December number of the Madras Series 
was only received in Calcutta* in the middle of February when a portion of the 
present volume had been printed* A few of the cases in 20 Madras have therefore 
been given in an Appendix, together with one case in 24 Calc., which was found to 
have been misplaced. 


Calcutta, 
April 1898. 


J. V. W. 
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! Power OF Court as to Execution out - 

OF its J ueisdigtion. 

; 8. Execution by Collector. 

' 9. Mode of Execution. 

j . (^t) Declaratory Decrees ■ 

I ( b ) Joint Property. 

; (<7) Maintenance. 

i \ {(i) Mortgage^ .. . 

I (e) Partition. 

j (/) fossEs^pN. ,t; 

! Principal and Surety. 

‘ 10. Execution by and against JRepresenta- 

; tives. • 

; 11, Joint Decrees, Execution, of, and 

j Liability under. 

j 12. Striking off Execution Proceedings. 

; Execution-Creditor. 

j EXECUTOR. - ^ 

i Exhibits, Application to Alter Endorsement on 
^ Expectancy; Sale or Alortgage of. 
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FALSE CHARGE. . 

False Declaration. 

FALSE EVIDENCE. 

1. Generally. 

2. Fabricating False Evidence. 

8. Contradictory Statements. 

False 111 formation to Police. 

False Statement in Application for License. 

•* Family,” Meaning of. 

“ Fasli ” Year. 

Fees. 

Ferry, Plying Unsound Boat on. 

PINE. 

FISHERY, RIGHT OP. 

FFbery, Suit for Bent of. 

I oreclosure. 

Foreign Court, Judgment of. - 
Foreign Court, Proceedings of. 

Foreign Court, Promissory Note Executed in. 
Foreign Tenitcfry, Offence Committed iu. 

Foreign and Native Rulers, 

FOREIGNERS. 

Forest Act. 

FOREST ACT (VII OP 1878). 

Forest Officer. 

Forest Settlement Officer. 

Forfeiture, 

FORGERY. 

FRAUD. 

1. What Constitutes Fraud, and Proof of 
Fraud. 

2! Alleging or Pleading Fraud. 

3. Effect of Fraud, 

Freight. 

Fresh Suit, Proceedings in Nature of. 

Further Inquiry. 

Gambling. 

GAMBLING ACT (III OP 1867). 

Gaming-house. 

General Clauses Consolidation Act (I of 1868). 

GHATWALI TENURE. 

GIFT. 

Gomasta. 

Good Faith, 

Goods. 

Gordon Settlement, Commutation of Service 
nnder. 

Government, 

Government Promissory Note, Sale and Purohase 

Governor-General in Council, Consent of. 

GRANT. ^ , 

1, Construction of Grants. 

Gratification, Offer to 'give. 

GRIEVOUS HURT. 

Grounds of Appeal. 

GUARDIAN. 

1, Appointment. ' 

2, Duties and Powers of Quardians. 


GUARDIANS AND WARDS ACT (VIII 
OP 1890). 

Gujarat Falnqdars Act (BuTubay Aft Vi of 1888}.^ 
Habeas Corpus. 

Handwritiug, Comparison of. 

Hat. 

^Hatbchitta, Suit on. 

HeredioaryjAllowance. 

Hereditary Office. 

HEREDITARY OFFICES* ACT (BOM-- 
BAY ACT III OF 1874). 

Hereditary Offices Act (Buinbay Act V oJ 188G). 

HIGH COURT, JURISDICTION OF. 

1. High CouiiT, Bomba y—Civii.. * 

2. High Court, N.-W. P.— Civi l. 

High Court, Power of. 

High Court, N.-W. P,, Constitution of. 

Hindu Law. 

HINDU LAW- ADOPTION. 

1. Requisites for Adoption. 

(cO Authority. 

2. Who may or may not Adopt. 

3. fVHO MAY OR MAY NOT BE ADOPTED. 

4 Second, Simultaneous, and Conditional 
Adoptions. 

.5. Effect’ of Adoption. 

HINDU LAW- ALIENATION. 

1. alienation by Father. 

2. alienation by Mother. 

3. alienation by Widow. 

{a) Alienation for Legal Necessity. 
(b) What Constitutes Le ;al Necss- 

SITY. 

HINDU LAW-CUSTOM. 

1. Generally. 

2. Adoption. 

3. Affiliation of a Son. 

4. Caste. 

6. Immoral (?^stom8. 

6. Impabtibility, 

7. Inheritance. 

HINDU LAW— DEBTS. 

HINDU LAW— ENDOWMENT. 

1. Dealing with, and Management oi* 

Endowment. ’ 

2. Succession in Management. 

3? Alienation op Endowed Property 

HINDU LAW-GIFT. 

1. Requisites of Gift, 

2. Construction of Gifts by Will or Deed 

HIJIDU LAW-aUARDIAN. 

1. Powers op Guardians. 

HINDU LAW— INHERITANCE. 

1. Special Laws. 

(tt) Molesalam Girasias. 

(J) Nihangs. 

. (0 SuNi Borah Mahomedans 

2. Modification of Law. 

3. General Heirs. 

(a) Bandhus. 
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4. Special Heirs. ' 

{a) Males. 

. ’ Affiliated Son. 

^ Cousins. 

Daughter’s Son. 

Grandson of Daughter. 
Grandson op Sister. • 
Half-Blood Kelations. 

{h) Females. 

Daughters. 

Grand-Daughter. 

Step-Mother. 

Widow, 

5. Impartible Property. 

0. Joint Property and Survivorship. 

7. Divesting of, Exclusion from, and For- 
feiture OF, Inheritance. 

Qt) General Cases. 

(/;) Insanity. 

(/') Leprosy. 

(J) Marriage. 

{c) Unohastity. 

HINDU LAW- JOINT FAMILY. 

1. Presumption and Onus of Proof as to 

Joint Family 

2. Nature of, and Interest in, Property. 

3. Debts and Joint Family Business. 

4. Position and Power of Manager. 

5. Powers of alienation by MEiftBERs. 

(a) Manager, ^ 

(h) Other Members. 

, 6. Sale of Joint Family Propbp.ty in Exe- 
cution OP Decree and Rights of Pur- 
chasers. 

HINDU LAW-MAINTENANCE. 

1 . Form op Allownce and Calculation of 

Amount. 

2. Arrears of Maintenance. 

3. Right to Maintenance. 

(a) General Cases. 

(h) Illegitimate Children. 

(C) \]ilDOW. ^ 

(d) Wife. 

HINDU LAW-MARRIAGE. 

1. Betrothal, 

2. Validity or otherwise op Marriage. 

HINDU LAW-PARTITION. 

1. Requisites for Partition. 

2. Property Liable to Partition. 

3. I^aetition of Portion of Property. 

4. Right to Partition, 

(a') Generally. 

(&) Minor. 

(c) Purchaser from Co-paecener. 

Son, 

HINDU LAW-REVERSIONERS. 

1. Power op Eeversioners to Alienate 

Reversionary Interest. 

2. Power of Reversioners to Restrain 

Waste and Set aside Alienations. 

3. Arrangement between Widow and 

Reversioner. 

4. Donvey^ance by Widow with Rever- 

sioner’s Consent. 
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HINDU LAW-STJUDHAN. 

HINDU 'LAW— USURY. 

HINDU LAW- WIDOW. 

1. Interest in Estate op Husband. 

{a) By Inheritance. 

2. Power of Wii^ow. 

(a) Power of Disposition or Aliena- 
tion. 

3. Degrees against .Widow as represent- 

ing Estate or Personally. 

HINDU LAW-^WILL. 

1. Power of Disposition. 

2. Construction of Wills. 

Hindu Widow. 

Hindu Wills Act (XXI of 1870). 

Holiday. 

’■ Homestead, ” Meaning of. 

Horoscnpe^ 

Housebreaking by Night. 

House-trespass. 

HUNDI. 

Hurt, 

HUSBAND AND WIFE. 

Idol. 

ILLEGAL GRATIFICATION. 

Illegitimacy. 

Illegitimate Children. 

Immoveable Property. 

Impartible Property,’ 

Imprisonment. 

Improvement. 

Improvements. 

Inam. 

Inam Land. 

Inamdar, Right of. 

Income-tax Returns. 

I Incumbrance. 

Indian Councils Act (24 Sc 25 Viet. cap. 67). 

Indigo Planter. 

Indorsement. 

Information of Commission of Offence. 

Inheritance. 

INJUNCTION. 

1. Under Civil Procedure Code. 

2. Special Oases. 

(a) Breach of Agreement, 

(b) Execution of Decree. 

(c) Injury or Obstruction to Rights 

op Property. 

(d) Intrusion in Office. 

Injury or Obstruction to Rights of Property. 

INSANITY. 

INSOLVENCY. 

1. Assignments by Debtor. ^ 

2. Claims by attaching Creditors and 

Official Assignee. 

3. After-Acquired Property. 

4. Insolvent-Debtors under Civil Proce- 

dure Code. 

INSOLVENT ACT (11 & 12 VICT. CAP. 

21 ). 

Insolvent Debtor. 
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INSPECTION OP DOCUMENTS. 
INSPECTION OP PROPERTY. 

iBstalments. 

“ Instrument,” Meaning of. 

INSURANCE. 

1. Life Iitsurange. 

Insurance Company. 

Insurance, Policy of 
Intention. 

Intention of Partiefe^"^ 

INTEREST. 

1. Miscellaneous C^ses. 

Arrears of Rent. 

{ 1 ) Costs. 

2. Omission to Stipulate for, or Stipula- 
^ TED Time has Expired. 

3. Stipulation AMOUNTiN(i or not to Pen- 

alties. : 

Interest Act (XXXli of 1830). 

Interlocutory .-Order. 

INTERPLEADER SUIT. 
INTERROGATORIES. 

Intestacy, 

INVENTIONS AND DESIGNS ACT (V 
OP 1888). 

Irregularity. 

ISSUES. 

1. Framing and Settlement of Issues. 

Jailor in Native State. 

Jains. 

JOINDER OP CAUSES OP ACTION. 

Joint Creditors. 

Joint Decree. 

Joint Family. 

Joint Family Business. 

Joint Landlords. 

Joint Managers. 

Joint Property. 

Joint Tenancy. 

Joint Tenants. 

Joint Trml. 

Joint Wrong-Doers. 

JUDGE. 

JUDGE OP HIGH COURT. 

JUDGMENT. 

1. Civil Cases. 

2. Criminal Cases. 

Judgment- Debtor. 

Judicial Decisions, 

Judicial Proceeding. 

Judicial Separation. ^ 

Julkur. 

JURISDICTION: 

L Causes op Jurisdiction. 

{ a ) Dwelling. Carrying on Business, o*r 
Working fob Gain. 

(&) Cause op Action. 

2. Suits for Land. 

General Cases. 

(i^) Property IN Different Districts 

3. Testamentary Jurisdiction. 


JURISDICTION OP CIVIL COURT, L 

1. Caste. ' 

2. Foreign and Native Rulers. 

3. Municipal Bodie.s. 

4. Offices, Eight to. 

5. Pottahs. 

d. Privacy, Invasion of. 

7. J^ROCESSIONS. 

8. Registration of Tenures. 

1C Rent and Revenue Sui'i'S, 

10. Rent and Revenue Suits, X.-W. P. 

11. Revenue Courts, 

(r.) Orders of Revenue Oouuts. 

JURISDICTION OP CRIMINAL 
COURT. . 

1. General Jurisdiction. 

2. Offences Oo.MMFrTRD only Partly in 

ONE District. 

(^ a ) Abetment. 

Ih ) Criminal Breach of Trust. 

JURISDICTION OP REVENUE 
COURT. 

JURY. 

1. *JURY UNDER NUISANCE SECTIONS OF CRI- 

MINAL Procedure Code. 

Justice, Equity, and Good Conscience. Rule of. 
Kabuliat.* 

KARNAM. 

Kazi. 

Khoti Act (Bombay Act I of 18<55). 

KHOTI SETTLEMENT ACT (BOMBAY 
ACT I OP 1880). 

Khoti Tenure. 

KIDNAPPING. 

Laches. 

Lakhirajdar. 

Land. 

LAND ACQUISITION ACT (K OP 
1870). ^ 

LAND ACQUISITION ACT (I OP 1894). 
LAND P^EGISTRATION ACT (BENGAL 
ACT VII OP 1876). 

Land Tax, 

LANDLORD AND TENANT. 

^1. Constitution of Relation. 

{ a ) Generally. ^ 

( J )] Acknowledgment of Tenancy by 
Receipt of Rent, &c. 

2. Obligation of Landlord to Give, and 
^ Maintain Tenant in, Posse.ssion. 

8. Liability for Rent. 

4, Payment op Rent. 

{ a ) Non-payment. • 

6. Nature of Tenancy. 

6. Damage to Premises Let. 

7. Transfer by Tenant. 

8. Property in Trees, Wood, &c. 

9. Accretion to Tenure. 

10. Forfeiture. 

ia ) Breach op Conditions. 

( J )) Denial of Title. 
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XANDLORD AND TENANT-eo?ielM. 

11. Ejectment. ' 

( a ) Generally. 

(•Ij) Notice to Qoit. 

12. ‘ Compensation for Improvements on 

Land. 

Law, la'norance of. 

Law Officers, Remuneration of. » ^ 

LEASE. 

1. Construction. 

Leave to Bid. 

Leave to Defend Suit. 

Leave to Sue. 

Legacy. Suit for. 

Legal Nece^ity. 

Legal Practitioners Act (XVIII of 1879). 

Legatee. 

Legislature. 

Legitimacy, Presumption of. 

Leprosy. 

LETTERS OF ADMINISTRATION. 
LETTERS PATENT, HIGH COURT, 
1865. 

LETTERS PATENT, HIGH COURT, 
N.-W. P. 

Lex Fori. 

Lex Loci Contractus. 

LIBEL. 

License. 

Lien. 

Life-Estate. 

Light and Air. 

LIMITATION. 

1. Question of Limitation. 

Limitation Act (XIV of 1859). 

Limitation Act (IX of 1871). 

LIMITATION ACT (XV OP 1877). 

». 4. "" 

s. 5. 

s. 7. 

s. 10. 

s. 12. 

s. 14. 

s. 15. 

s. 17. 

s. IS. 

• s. 19. 

1. AcrCNOVfLEDG-MENT OF DEBTS. 

,2. Acnnowledo-ment of other Rights. 

s. 20. 
s. 22. 
s. 25. 

s. 23. * 

Sell. II, Art. 

99 99 

99 99 

99 99 

99 99 

99 99 


11 . 

12 . 

14. 

30. 

32. 

36. 

47. 

49. 


LIMITATION ACy (XV OP 

co'iioluded,. 


Sch. II, 

99 

99 

99 ' 

99 
99 
99 
. 99 
3*s 

33 -fc, 

33 

99 

99 

99 
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33 

35 » 

53 
99 
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95 

35 

99 

99 

99 

99 

99 

99 

99 

99 


Art. 57. 


55 

33 

33 

33 

33 

35 

33 

55 

35 

53 

53' 

35 

33 

33 

33 

33 

55 

33 

33 

53 

33 

35 

31 

35 

53 

35 

55 

35 

33 


60. 

61. 

62. 

75. 

84. 

85. ^ 
91. 
^2, 
97. 

109. 

110 . 

113. 

115. 

116. 
118. 
120 . 
122 ." 

123. 

124. 

125. 
127. 
132. 
134. 

136. 

137. 

138. 

140. 

141. 
144. 


1877)- 


1. Immoveable Property. 

2. Adverse Possession 


Art. 

33 

3’ 

33 

55 

99 

53 

33 


147. 

148. 

149. 
159. 
108. 
170. 

177. 

178 . 

179. 


1, Period from which Limitation 

Runs. 

(a) Continuous Proceedings. 

(J) 'Where there has been an 
Appeal. 

(e) Where Previous Application 
HAS bee<:n Made. 

(^) Decrees for Sale. 

2. Nature of Application. 

(a) Generally. 

^ (^) Irregular or Defective Ap- 
plication. 

S. Step IN Aid op ^Execution. 

4. Order for Payment at Specified 
Dates. 


Art. 180. 

Liquidator. 

List of Voters at Flection. 

LIS PENDENS, 

Local Board, President of, Notice by. 
Local Government, Rules made by. 
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LOCAL INVESTIGATION 

Lottery. 

LUNATIC, 

Madrfts Ablrari Act (Madras Act I of 188;')- 
Madras Act. 

1864—11. 
i860— VII. 

1 860 — /1 1 1. 

1873— I3L 
1876—2. " 

1882— V. 
lS84-iI. 

1884_ni. 

1884- IV, 

1884— V, 

, 1886^11. 

1887— 1. 

1888— 111. 

1889— r. 

1889—111. 

Madras Boundary Marks Act (XXVIII of 1860). 
Madras Boundary Marks Act Ameuilraenfc Act 
(Madras Act 11 of 1884). 

Madras Civil Courts Act (Madras Act III of 1873). 

MADRAS DISTRICT MUNICIPALI- 
TIES ACT (MADRAS ACT IV OF 
1884). 

MADRAS FOREST ACT (MADRAS 
ACT V OF 1882). 

Madras Harbour Trust Act (Madras Act II of 18SG). 

MADRAS IRRIGATION CESS ACT 
(MADRAS ACT VII OF 1885). 
MADRAS LAND REVENUE ASSESS- 
MENT ACT (MADRAS ACT I OF 1876). 
MADRAS LOCAL BOARDS ACT (MAD- 
RAS ACT V OF 1884). 

MADP.AS MUNICIPAL ACT (MADRAS 
ACT I OF 1884). 

MADRAS POLICE ACT (XXIV OF 
1859). 

MADRAS POLICE ACT (MADRAS ACT 
m OF 1888), 

Madras Begulatiou, 

1802— XXV. 

1802-XXVL 

MADRAS REGULATION, 1802 -XXIX. 

1802— XXIX. 

1804— V. 

1816— XT. 

1817— VII, 

1850— VI. 

MADRAS RENT RECOVERY ACT 
(MADRAS ACT VIII OP 1865). 
MADRAS REVENUE RECOVERY ACT 
(MADIU-S act II OP 1864). 

Madras Eevenue Recovery Amendment Act ("Mad- 
ras Act III of 1884). ^ 

Madras Salt Act (Madras Act IV of 1889) 


MADRAS TOWNS NUISANCES ACT 
(MADRAS ACT III OF 1889). 

MADRAS VILLAGE COURTS ACT 
(MADRAS ACT I OF 1889). 

Magistrate. 

.MAGISTRATE, JURISDICTION OF. 

1. Gkkkral JiMUSDIcTION. 

2. OF MaGISTU VTtN. 

3. POWFRS OF MAGISTlFVi 

j 4. COMMITMFXT TO <7orUT. 

5. Sffcial Ao'is. 

(n) Gattlio Ti-'Ki^FAs-. Act. 

(h) Mafvmas Afkaki Aft. 

(c) OriuAi Act ( l of 1>7S5. - 
{(1) liAiLiVAVs Act on ff 1830), 
Mahoinedanp. 

Maheniedau Law. 

MAHOMEDAN LAW -■ ACKNOW- 
LEDGMENT. 

MAHOMEDAN LAV/-CUSTOM. 
MAHOMEDAN LA.W-DEBTS. 
MAHOMEDAN LAW- ENDOWMENT. 
MAHOMEDAN LAW- GIFT. 
MAHOMEDAN LAW-GUARDIAN. 
MAHOMETAN LAW-INHERITANCE. 
MA.HOMEDAN LAW-KAE2. 
MAHOMEDAN LAW— MARRIAGE. 
MAHOMEDAN LAW— MORTGAGE. 
MA.HOMEDA.N LAW- PRE-EMPTION, 

1. Bight of Puji-icMi^TioN. 

{(l) GI’^XEHALLV. 

(h) 00-$HA liF.Ft^. 

(c) Waiver of Eight, on UErcFAL to 
Purchase. 

2. CEREMOXIE'S. 

Mabomedan Law — Sale, • 

MAHOMEI^N LAW-WILL* 

Maintenance. 

MAINTENANCE, ORDER OP CRIMI- 
NAL COURT AS TO. 

Majority. 

Majority Act (IX of 1875). 

IV^labar CcmneTsation for Tenants Improvement 
Act (Madras Act; 1 of 1887). ^ 

MALABAR LAW-ADOPTION. 
MALABAR LAW— ENDOWMENT. 
MALABAR LAW— INHERITANCE. 
MALABAR LAW— JOINT FAMILY. 
MALABAR LAW— MORTGAGE. 
MALABAR LAW— PARTITION. 
MALICIOUS PROSECUTION. 

Malik, ” Meaning of. 

Mamlatdar. 

MAMLATDAR, JURISDICTION OF. 

Mamlatdars Courts Act (Bombay Act V of 1864), 
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ilAMIiATDARS COURTS ACT (BOM- 
BAY ACT III OF 1876). 

.Manager. 

Map. 

Mapillaf. 

Marginal Notes to Sections of Act. 

Marriage. ^ 

MARRIAGE ACT (XV OF 1872). 

Marrie(i Woman. 

MARRIED WOMEN’S PROPERTY 
ACT (III of 1874). 

Marshalling of Securities. 

MASTElf AND SERVANT. 

Maxim. 

Measurement of Lan(3. 

Mercliandi.se .Clarks Act (IV of iSS9). 

Merchant Shipping Act, 1854 (17 and 18 Viet, 
cap. 101), 

Merchant; Shipping Act, 1855 (IS and 19 Viet. 

cap. 1)1). 

Merger. 

MESNE PROFITS. 

1. Right i’o, and Liability for. Mesne 

Profits. 

2. Assessment in Execution ans Suiis for 

Mesne Profits. 

Military Officer, Pay of. , 

MINOR. 

1. Liability ON Contracts. 

2. Representation of Minor in Suits. 

3. Bombay Minors Act (XX of 1864). 
Minority. 

Mirasi Tenure. , 

Misappropriation. 

Mischief. ! 

Misdirection. 

Misfeasance. 

Misjoinder of*Oauses of Action. 

MISJOINDER OF PARTIES. 

Misrepresentation. 

Mistake, 

Mokurari Lease. 

Money. Decree for Payment of. 

Money Deposited. 

Money Grant. 

Money Had and Received. 

Money Lent. • 

Money Misappropriated, 

Money Paid. 

MONEY PAID FOR BENEFIT OF 
ANOTHER. 

MONEY PAID UNDER DECREE. 

Money Payable und^r Oral Contract. 

Money, Suit for. 

MORTGAGE. 

1 . Form of Mortgages. 

2. Construction of Mortgages. 

3. Power of Sale. 

4^ Sale of Mortgaged Property, 

( a ) Rights of Mortgagees. 

( b ) Purchasers. 


MORTGAGE — concluded , 

6. Marshalling. 

6, Tacking. 

7. Redemption. 

{ a ) Right op Redemption. 

( h ) Redemp'I'ion of Portion of Pro- 
perty. 

(c) Redemption otherwise than on Ex- 

piry OP Term. 

( d ) Mode op Redea^ption, and Liabili- 
ty FORR'CLOSURE 

S. FORECLOSUEWt. 

( a ) Right op Foreclosure. 

(5) Demand ANDldoTiCE of Foreclosure. 
9. Accounts. 

Mortgagee. 

Mortgagor and Mortgagee. 

Mosque, Management of. 

Move?» ble^ Property 

MULTIFARIOUSNESS. 

Municipal Board. 

Municipal Commissioner, Election of. 

Municipal Go in miss ion era, Power of, to Institute 
Proceedings under Penal Code. 

Municipality. 

MUNSIF, JURISDICTION OF. 
MURDER. 

Mutual Accounts. 

Native Christians. 

Native Euler, Suit .against. 

Native State, Person .Doiaicikd in. 

Nazir. 

Necessaries. * 

Negligence. 

Negligent Act. 

NEGOTIABLE INSTRUMENTS ACT 
(XXVI OF 1881), 

New Trial. 

Next Friend. 

NORTH-WESTERN PROVIPJGES 
LAND REVENUE ACT (XIX OF 1873). 

I NOE;TS[-WESTERN PROVINCES 
RENT ACT (XII OF 1881). 

North-Western Provinces and Oude Act (XX of 
1890). 

North-Western Provinces and Oude Municipalities 
Act (XV of 1873), 

NORTH-WESTERN PROVINCES AND 
OUDE-. MUNICIPALITIES ACT (XV 
OF 1883). 

Notice. 

Notification of Governor-General. 

NUISANCE. 

1. Under Criminal Procedure Code. 

2. Public Nuisance under Penal Code. 

OATHS ACT (X OP 1873 

Objeotion. 

Objects and Reasons for Act. 
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OBSCENE PUBLICA'TION, 

Obstruction to Rights of Property. 

OFFENCE COMMITTED ON THE HIGH 
SEAS. 

Office. 

Office or Emolument. 

Officer of Corporatfon or Company. 

Officer of Government. 

Official Assignee. 

Officiator. 

ONUS OF PROOF. . 

1. Claims to Attached Property. 

2. Damages. 

3. Deed, Effect and Operation of. 

4:. Documents relating to Loans, Execu- 
tion OF, AND Consideration for. 

6. Ejectment. ^ ‘ * * 

6. Enhancement of Rent. 

7. Hindu Law, Alienation. 

8. Limitation and Adverse Possession. 

9. Possession and Proof of Title? 

OPIUM ACT (I OF 1878). 

Order. 

Orders. 

Oude Civil Courts Act (XIII of 1879). 

Oude Courts Act (XIY of 1891). 

OUDE ESTATES ACT (I OF 1869). 

Oude, Law of. 

OUDE LAND REVENUE ACT (XVII 
OF 1876). 

Oude Laws Act (XYIII of 1876). 

Oude Redemption Act (XlII of 1866). 

Outeaste, Property of. 

Ownership. 

Paper Boohs. 

PARDANASHIN WOMEN. 

PARDON. 

Parentage, Proof of. 

Parol Evidence. 

Parsi Marriage and Divorce Act (XV of 1865). 

PARTIES. 

1 . Parties to Suits. 

(a) Benamidaes. 

( h ) Ejectment, Suit for. 

(^?) Executors. 

Id ) Joint Family. 

(e) Mortgages, Suits concerning. 

(/) Official Assignee. 

(<7) Partnerships, Suits concerning. 

(h) Purchasers. 

{ i ) Specific Performance. 

2. Suits by some op a Class as Represen- 

tatives OF Class. 

3. Adding Parties to Suits, 

(ii) Plaintiffs. 

(&) Defendants. 

(<?) Respondents. 

(d) PlfeOCEDUEE. 

4. Striking off Parties. 

(ti) Defendants. 


PARTIES— , 

5. Substitution of Paetuv-. 

(/f) Genkuallv. 

(/j) Pl.AlNTIFFS. 

(r) Appellants. 

(d) ReSI'ON DENTS. 

PARTITION. 

1. Right it? Partition. 

2. JUUISDICTTON OF CiVlL CoUK'rs !N SuiT 

respecting Pa rtition. 

3. Nature of Procf.edincs. 

Partner. 

PARTNERSHIP. - 

1. Suits respecting Partnerships. 

2. Rights and Liar i lit iks of Partners. 
Party Wall. 

Pasturage, Right of. 

Patel. 

Patnidar, 

Pauper. 

Pauper Application. 

PAUPER SUIT. 

1. Suits. 

2. Appeals. 

Payment into Court. 

Payment on'Account of Debt. 
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^ DIGEST 


THE HIGH COURT REPORTS, . 

* AND OF 

THE PRIVY COUNCIL REPORTS OF APPEALS FROM INDIA.* 

1894 — 1897 . 


ABANDONMENT OP CHILDREN. 

--Penal Cade (^Aot XTA^ of 1860), HIT — 
E^cposvre of child — Facts constituting the offence 
defined— Child left in charge of a blind 100 man 
arid deserted,^ A woman who was the mother 
of an illegitimate child aged at the time aoout 
six months, left the child in charge of a blind 
woman in whose company she was. saying that 
she was going to get food and would return 
shortly. She went away to another village and 
did nod retui'D. Apparently she never intended 
to return. Upon tiiese facts it was held, by Blair 
an(i Airman, JJ. {dissent icnte Knox, J.) that the 
mother of the child could not properly be con- 
victed of the offence defined by s. 617 of the Penal 
Code. Queen-Empress v. Mirchia. 

^ [18 411.364 

ABATEMENT OP APPEAL. 

See Appeal in Criminal Cases— Prac- 
tice AND Procedure. 

[19 Bom. 714 

Parties— Substitution OP Pa RT iE.s 
—Appellants. 

• [21 Bom. 102 

See Revision— CR tiMiNAL Oases-Ques- 
TioNS OF Pact. 

[19 Bom. 714 


ABATEMENT OP RENT. 

, Agreement for. 

See Evidence — Parol Evidence — 

Varying or Contradicting Writ- 
ten Instruments. 

[24 Calc. 20 

See Registration Act, s. 18. 

[24 Calc. 20 


( ) 

ABATEMENT OP RENT— 

— Decree apportioning rent^ reserved in a wo- 
hurari lease, to the land transferred— Lessee getting 
possession of less land than stated in lease — Land- 
lord and tenant — Lease— Apportionment of rent — 
Act XI of 1859, s, o\—liight of lessee to abate- 
ment of rent.'] A decree had determined that 
lands, leased in m.ohnrari to a lessee, with a fixed 
rent thereon, were less in extent than they were 
specified to be in t\xQ pottas that comprised them, 
the lessors not having title to the whole ; and the 
lessee had obtained possession of the less estate : — 
Held^ that the lessee was entitled to a correspond- 
ing abatement of the rent reserved. The revenue- 
paying mehal, withiu which were the lands sub- 
ject to the such lands being shares of 

■moHzas therein, was afterwards sold for arrears, 
under Act XI of 1851). The purchaser at that 
sale was sued by the m,olturarldai\ to make good 
her incuinbrauce under s. 61 of the Act. 
The lea.se was maintained by the decree that 
followed, but only as to part of the shares speci- 
fied in th-Q pottas, and the lessee obtained posses- 
sion' of that part only. In this suit for mesne 
"profits brought by the lessee against the pur- 
chaser’s heir, who filed a cross suit against her 
for rent, ic was held that, as the lessee had not 
proved that she, having had possession under the 
leases, had beeu dispossessed by the purchaser, 
there had^iot been an eviction in the proper sense 
of the word. Ej^t when, in her suit for posses- 
sion, part only was decreed to her, and she was 
precluded by the result from getting a substantial 
part, her posidon was the same as if she had been 
evicted. She, therefore, had the same equity for 
au apportionment, as if she had been evicted. 
On the facts it was rightly found by the first 
Court that the leases were not taken with know- 
ledge on the part of the lessee that the title was 
a doubtful one, Imambandi Begum v. Ka^les- 
WABi Pershad. 

[21 Calc. 1005 
[L. R. 21 L A. 118 
1 



( 3 ) cfGBST OF OASES. ( 4 ) 


ABATEMENT ON SUIT. 

1. .Suits. 

2. Appeals, 

See Appeal— Decrees. 

[17 All. 172 
[18 Mad. 496 

Bee Appeal— Orders. 

r [18 Mad. 496 
r [17 All. 172, 286 


See Right « of 
Right. 


Suit— Survival op 

[22 Calc. 92 


(1) SUITS. 

\,—Smt h}! original mortgagor agmn&t mort- 
gagee and suit -mortgagee — Death of mortgagee 
■jgendlng snit — Civil Procedure Code .(1882), 
s, 368 — CUvSG of action^ Survival of.'] Plaintiff 
sued to redeem a mortgage passed by his deceased 
fatheiHo defendant No. 1 and joined defendant 
No. 2 as being the sub-mortgagee of defendant 
No. 1 and in possession of the property. After 
suit defendant No. 1 died, and no steps were taken 
by the plaintiff within time to make his legal 
representatives parties. The suit was, however, 
allowed to be continued against defendant No. 2, 
and a redemption decree was passed in plaintiff’s 
favour: — Eeld^ on second appeal, that defendant 
No. 2 being the sub-morfcgageeand not the assignee 
of defendant No. 1, on the death of the latter no 
cause of action survived to the plaintiff against 
defendant No. 2, and the suit abated under s. 
.868 of the Civil Procedure Code (Act XIY of 
1882). Padgaya V , Baji Babaji Moholkar. 


ABETMENT— 

See JuRisDrcnoN op Criminal Court 
— Offences only partly Com- 
mitted IN one District — Abet- 
ment. 

. [19 Bom. 105 

Bee Marriage Act, s. 68. 

[20 Mad. 12 

See Penal Code, s. 163. 

[18 Bom. 758 

See Pleader— Removal, Suspension 
AND Dismissal. 

[17 All. 498 
[L. R. 22 I. A. 193 

Bee Sanction for Prosecution— 
Where Sanction is necessary or 
otherwise. 

. [20 Mad. 8 

1.— Penal Code (^Act XLV of 1860), 5.. 107— 
Instigation hy means of letter — Place loliere ojfenee 
■may he tried — Jurisdiction of Criminal Court.'] 
Where erne person instigates another to the com- 
mission of an offence by means of a letter sent 
through the post the offence of abetment by 
instigation is completed so soon as the contents 
of such letter become known to the addressee, 
and such offence is triable at the place where 
such letter is received. Queen-Empress v. Sheo 
Dial Mal. 

[16 All. 389 


[20 Bom. 549 

(2) APPEALS. 

2. — Death of agepellant driving pendency of appeal 
— Only one of three legal representatives brought 
npon the record — Civil Procedure (1 882), s. 365 
— Representative of deceased ‘person.] The words 
“the legal representative ” in s. 366 of the Code 
of Civil Procedure must, w'here there are more 
than one legal representative, be read in the 
plural. Hence where a sole appellant died during 
the pendency of his appeal, leaving three legal 
representatives, and only one of such legal repre- 
sentatives was brought upon the record in the 
place of the deceased appellant within the pre- 
scribed period of limitation : — Held that the 
appeal must abate. Either all the^ legal re- 
presentatives of the deceased appellant should 
have been brought upon the reeSrd as appellants, 
or, if any had refused to be joined as appellants, 
they should have been brought on as respondents. 
Ghamandi Lal V , Amir Begam. 

[16 All. 211 


2. — Bombay Police Act {Bombay Act TV of 
1890), 55. 61 and — Duty of a Police-officer to 
shelter a person in eustody — Penal Code {Act XL V 
/)/1860j^, 5. 'PiO~Using violence for the purpose of 
eidorting a confession — ibetmenf of causing hurt 
— Illegal omissiou to act — Maxim Respondeat 
superior.'''] A policeman who stands by, acquiesc- 
ing in an assault on a prisoner committed by 
another policeman for the purpose of extorting a 
confession, is guilty of abetment of an offence 
under s. 330 of the Penal Code. Nothing but 
fear of instant death is a defence for a policeman 
who tortures any one by order of a superior. 
The maxim respondeat superior has no ai.q,)lication 
in such a case. Under the Bombay Police Act 
(Bombay Act TV of 1890) every Police-officer 
is bound to shelter a person in custody, and to 
arrest persons committing assaults likely to cause 
grievous bodily injury. If he omits to perform 
this duty, he is guilty of abetment. When the 
law imposes a duty to act on a person, his illegal 
omission to act renders him liable to punishment. 
Queen-Empress v. Latifkhan. 


ABETMENT. 

See Attempt to Commi Offence. 

[16 All. 409 

See Baneers. 


[20 Bom. 394 

ABKARI ACT. 

Bee Bengal Excise act. 

See Bombay Abkari Act. 

See Madras Abkari Act, 


[16 All, 8$ 



DiaEST OF CA^ES. 


( 5 ) 


AlSSCONDING- OFFENDER 

X, — Criminal Procedure Code (1882), ss. 87, 88, 
89 and 5)17 — Proclamation for 'person abseond- 
iug — Attachment of his — Irregularity 

in publication of An accused 

person for whose arrest a warrant had been issued 
having- absconded, a proclamation was issaed.and 
alSxed to the Court'-house on the 6th of November 
requiring him to appear on the 11th of December 
1898, and his property was attached. The pro- 
clamation was not published at the village where 
tVie accused resided until the loth of November. 
The accused surrendered on the 2oth of June, 
1894, and applied for restoration of the property 
under t’ne Criminal Procedure Code, s. 89, and 
an order was made by which the restoration of 
his property was refused. The accused preferred 
a petition to the High Court for the revision of 
that order : — Held, that there was no legal procla- 
mation under the Criminal Procedure Code, s 87, 
and that the order should be set aside and the 
attachment declared void. Queen-Empress v. 

SUBBARAYAR. 

[19 Mad. 3 

2. — Criminal Procedure Code (1882), s. 88—^zl- 
taolinient of property as of an abseondmg person — 
Claim to property attached — Procedure — Bight of 
suit — RevUioni\ When a claim is made to 
property attached under s. 88 of the Code of 
Criminal Procedure, the Magistrate should^ stay 
the sale to give the claimant time to establisn his 
right. If the Magistrate errs, the remedy of the 
aggrieved party is by civil suit and not by crimi- 
nal revision petition. Queen-Empress v. Kan- 

DAPPA GOUNDAN. 

[20 Mad. 88 

ABWAB. 


See Cess, 

[22 Calc. 680 

ACCOMPLICE. 

1. — Informer odijnlzant of offence — O^iission to 
disclose eomniission of offence.'] Where an informer 
was, upon his* own statement, cognizant of the 
commission of an offence, and omitted to disclose 
it for six days, the Court was not prepared to say 
that he was an accomplice ; bub held that his 
testimony was not such as to justify a conviction 
except where it was corroborated. Ishan Chan- 
dra Chandra v. Queen-Empress. 

[21 Calc. 328* 

2. — ^py — Bistinotion between a sgnf and an ac- 
complice — Detective offioer.'] The action of a spy 
and informer in suggesting and initiating a cri- 
minal offence is itself an offence, the act nob being 
excused or justified by any exception in the 
Penal Code (ActXLV of 1860), or by the doctrine 
which distinguishes thjp spy from the accom- 
plice. But the act of a detective in supplying 
marked money for the detection of a crime can- 
not be treated as that of an accomplice. Disbine- 
bion between a spy and an accomplice pointed out. 
Bex. V. Besparcl, 28 State Trials, 489 ; Beg. v. 
Alullmis, 3 Cox. C. C. 526 ; Queoi- Empress v. Mona 
Pinia,l»L. R. 16 Bom. 661, referred to and followed 
Queen-Empress i>. Javecharam. 


[19 Bom. 363 


( 6 ) 

AOOOMPLIC3 

3. — Witnesses ichu have acted ax aeenmpliees.'] 
Where witnesses appeared to have taken an active 
part iu carrying away a person after he had been 
grievously assaulted and was in a helpless condi- 
tion, and then leaving him iu a field where he 
was sabsequeubly found dead : — -Heid, that their 
evidence was no better fchan that ot accomplices ; 
at any rate, it would be most unsafe for the Court 
to rely upon their •■evidence, untess corroborated 
in material respects, in convicting the accused. 
alimuddin V. Queen-Empress. 

• [23 Calc. 361 

ACCOUNT. 

, Balance of. 

See Evidence— Civil Oases — Secon- 

• DARY E\dDENCE — DJ^STAMPED AND 

Hnkegistebed Documents. 

[18 Bom. 614 

See Si^Mp Act, s. 34. 

[18 Bom. 614 

— — ^ between Hindus. 

See Hindu Law— Dsdry. 

[21 Calc. 840 


, Current. 

See Hindu Law— Usury. 

[20 Bom. 721 

, Liability to render. 

See Lunatic. • 

[20 Bom. 659 

, Mode of taking. 

See Decree— Form of Decree— Ac- 
count, 

[20 Mad. 313 

See Dekhan Agriculturists Relief 
Act, s. 13. 

[19 Bom. 553 

, Prayer for. 

5, Small Cause Court, Mofussil- 
JURisDiGTioN — General Oases. 

[21 Bom. 248 

See Special OR Second Appeal — Small 
Cause Court Suits— Profits op 
Land. 

• [21 Bom. 248 

, Suit 

See Decree — Form of Decri:e — Mort- 
gage. 

[22 Calc. 100 

See Dekhan Agriculturists Reli^ 
Act, s. 15 D. 

[20 Bom. 469 

See Jurisdiction— Causes of ^Juris- 
diction— Cause OF Action. 

[20 Bom. J5 



( t ) CIG-EST OP CASES. ( 8 ) 


ACCOUNT- conclmled^ 

^ee Limitation Act, s. 17. 

[20 Bom. 15 

See Limitation Act, Art. 61. 

[19 All. 244 
See Rj-ght of Suit^Charities and 
Trusts. 

r [21 Bom. 48 

See Trust. ^ 

[18 Bom. 551 

See Valuation of Suit — Appeals. 

[18 Bom. 40 
[20 Bom. 265 

ACCOUNTANT. 

See Bankers. 

. . [16 All. 88 


ACCRETIONc 

See Landlord and Tenant — Accre- 
tion TO Tenure, 

[21 eialc. 233 

— Bevqal Heqnlation {XI of 182.5). s. 4, cl. 1 — 
Alh'oioi- Title to land aecpiired hy gradual 
aecvetion — Liwitation.] Clau'se 1 of s. 4 of 
Re^rnlation XI of 1825 does not depend for its 
operation on tlie capaLility of identification of 
the accreted lands. Whether the accreted lauds 
are capable of identification or not, the clause 
applies where the lands have been gained by 
gradual accession by the recession of a river. In 
the case of gradual accretions the ordinary rule 
of acquisition by prescription does not apply, but 
each accretion as it occurs comes under the same 
title as that upon which the land to which it is 
madeisbeld. Debi Bakksh Singh ?•. Tirbha- 
WAN Singh. 

[19 All. 238 


ACCOUNT BOOKS. 

, Entries in. 

Sr e E V I D E N C E — C T V I L 0 A S I C S — A C C 0 U N T S 

AND Account-Books. 


[16 All. 157 
[L. R. 21 1. A. 6 
[18 All. 92 


ACCOUNTS. 

See Decree — Form op Decree — 
Account. 

[20 Mad. 313 

See Executor. 

[20 Bom. 571 

See Cases under Mortgage— Ac- 
counts. 

against trustees. 

See Trust. 

[18 Bom. 551 

between co-sharers. 

See Pre-emption — Right op Pre-emp- 
tion. 

[21 Calc. 496 
[L. R. 21 I. A. 26 
— — , Keeping two sets of. 

See Bombay Tolls Act. s. 7. 

[20 B/)m, 668 

, Mutual accoxmts. ^ 

Limitation Act, Art. 85. 


ACCUMULATION, POWER OP HINDU 
AS TO. 

See H I N DU L A M'— \V r l t — Con st n u ct r o n 
OF Wills. 

[24 Calc. 589 

ACCUMULATIONS. 

. See Hindu Law — Joint Family — 
Nature of and Interest in Joint 
Property, 

[20 Bom. 316 
[21 Bom. 349 

See Hindu Laav— Will— Construction 
OF Wills. 

[20 Bom. 571 


ACCUSED PERSON. 

, Affidavit of. 

See False Evidence— G*',nerallv. 


[19 AIL 200 

, Reservation of defence by. 

See , Witness — Criminal Cases — 
Lxamination of Witnesses. 


[18 All. 380 


•ACCUSED PERSON, RIGHT OF* 

See Witness— Criminal Oases— Exami- 
nation OP Witnesses. 

[21 Calc. 401, 642 
[24 Calc. 288 


" [17 Mad. 293 

— , Order directing. 

See Appeal— Dec 8 EES. 

[23 Calc. 406 

— , Suit for settlement of. 

See Co-sharers— Suits BY Co-sharers 
WITH respect to the JOINT PRO- 
PERTY — Miscellaneous Suits, 

^16 All. 28, 333 


See Witness — Criminal Oases— Sum- 
moning Witnesses. 

[19 All. 502 

1. — Avplieailoii hy accuia'd for copy of Police 
charge ekeet— Police dla.ric.H — Criinltial J^roecd'Ure 
Code (1882), se. 161 and 172 — Bevhion.'\ At the 
beginning of a trial in the Court of^a Presi- 
dency Magistrate, a.n application was made, 
on behalf of the accused, for a copy of the Police 
charge sheet v/liich contained the whole of th(? 



( 9 ) DIGEST OF CASES, ( 10 ) 


AOTUSBD PERSON, RIGHT OP- 

contiiined. 

prosecufciou evidence as set forth by the Police, 
and extracts from, if not copies of, the Police 
diary. 'The application was rejected by the 
Magistrate: — Held, that the High Court should 
not on revision interfere with the order of^the 
Magistrate. Queen-Empress v, Yenkatarat- 
NAM PaNTUL'U. I 

[19 Mad. 14 I 

2. — Right of anacevsed to copies of Police reports j 
before trial— Criminal Procedure Code (1882), . 55 . j 
157. 168 and 173 — Puhlle documents— Right of \ 
accused to Inspirit and have copies?^ Held by the ! 
Full Bench (Subramania Ayyar, J., disseniiente) | 
— Reports made by a Police-officer in compliance | 
with 8s. 157 and 168 of the Criminal Pro- , 
cedure Code are not public documents within | 
the meaning of s. 71 of the Indian Evidence ! 
Act, and consequently an accused person is not I 
entitled, before trial, to have copies of such I 
reports by Collins, C.J., and Benson, ! 

J. — The same rule applies to reports made by a | 
Police-officer in compliance with s. 173 of Uie | 
Criminal Procedure Code:— by Shephard | 
and Subramania Ayyab. JJ. — Reports made by ' 
a Police-officer in compliance with s. 173 of ! 
tlie Criminal Procedure Code are public documents j 
within the meaning of s. 71 of the* Evidence ; 
Act, and consequently an accused person, being a ; 
person interested in such documents, is entitled j 
by virtue of s. 76 of the Evidence Act to have ; 
copies of such reports before trial. Queen- I 
Empress v. Arumugam. I 

[20 Mad. 189 | 

Z,— Criminal Procedure Code (1882), ss. 161 and i 
172 — Police diaries — Right of accused or his agent 
to see the special diary or have copy of statement 
in if.] In no case is an accused person entitled 
as of right to a copy of any statement recorded 
by a Police-officer" in the special diary^ prepared 
under the autl^ority of s. 172 of the Code of Cri- 
minal Procedure. If the special diary is used | 
by the Court to contradict the Police-officer who { 
made it, or by the Police-officer who made it to ; 
refresh his memory, the accused person or his ! 
agent has a right to see that portion of the diary i 
which has been referred to for either of these i 
purposes, that is to say, the accused person or i 
his agent is entitled to see the particular entr;^ 
which ^as been referred to, and so much of the 
diary as in the opinion of the Court is necessary 
in that particular matter to the full understand- 
ing of the particular entry so used, but no more. 
So held by the Full Bench, per Edge, C.J., 
Knox, Blair, and Burkitt, JJ. — A Police-officer 
investigating a case may lawfully reduce into 
writing in the special diary the full and un- 
abridged statement made to him by a person 
whom be is examining or has examined under 
s. 161 of the Code of Criminal Procedure, and 
if he does so, his record of such statement is 
part of the special diary and is just as much 
privileged as auy other entry in the diary. Per 
BanerTti, J., and Aikman, J, — Statements re- 
corded under s. 161 of the Code of Criminal 
Procedure by a Police-officer making an investi- 


ACCUSED PERSON, RIGHT OP- 

conol tided. 

gation were not intended by the Legislature to 
be entered in the special diary, and if they are so 
entered, do not form an integral part of the diary 
and are not privileged, but the accused person or 
his agent is entitled to see them. Queen-Empress 
V , Mannu. 

[19 Ail. 390 

ACKNOWLEDGMENT. 

of child. • 

See Mahomedan ♦Law— Acknowledg- 
ment. 

[21 Calc. 666 
[L. R. 21 1. A. 56 
[23 Calc. 130 

of debt. 

See Cases under Limitation Act, s.19— 
Acknowledgment of Debts. 

See S’Amp Act, s. 3, CL. 1. 

[22 Calc. 757 

of liability. 

See Evidencr—Civil Cases— 'Secon- 

dary Evidence— Unstamped and 
Unregistered Documents. 

[18 Bom. 369, 614 
See Stamp Act, s. 34. 

[18 Bom, 369, 614 

of title. 

See Limitation Act, s. 10 -Acknow-* 

LEDGMENT 01'^ OTHER RIGHTS, 

[18 All. 458 

I ACQUIESCENCE. 

See Encroachment. 

[20 Bom. 29S 

See Landlord and 'I'enant— Compen- 
sation FOR Improvements on 
Land. 

[18 Bom. 66 
[16 All. 328 
[21 Bom. 749 

See Landlord and Tenant— Payment 
OF Rent— Non-payment. 

[18 Bom. 250 

. See Res Judicata— Estoppel by Judg- 

• MENT. 

• ^ [17 Mad. 384 

— Contract — Undue influence — Acgmescence by 
conduct— Hcohange of land.] Where the owner 
of certain land exchanges it for certain other 
land, but takes a lease for one year of the former 
land and pays the rent thereof, and receives ami 
retains the rents of the land he has acquired by the 
exchange, he shows so complete an acquiescence 
in the transaction that he cannot afterwai^is have 
it set aside on the ground of undue influence. 
Seetharama Ra-ju V. Bayanna Pantulu. 

[17 Mad. 275 
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DI6EST OF CASES. 


( 12 ) 


ACQUITTAL. 

—Previou-}^ acg^uHtnl^ icJun no Ijuv to f uTtlico irio! 
-^Slngleact constituting several offences— Power of 
Appeal Court vi disposing of appeal— Pet rial. 
Effect of order directing, in case where one act con^ 
stitutes several off'eneesnnd there has been an aecpiit- 
tal on some charges and a conviction on others and^ 
an appeal fron^ such conviction — “ Verdnet''^ — Grl- 
niinal Procedure Code (1882), ss. 236, 403 and' 
423.] The word verdicb” used in cl. (^0 
of s. 423 of the Code of Criminal Procedure, 
in cases where an accused person is tried for 
various offences arising out of a single act, or 
series of acts, as cotne^iplated by s. 236, means the 
entire verdict on all the charges, and is not 
limited to the verdict on a particular charge upon 
which an accused may have been convicted and 
appealed against. Where an accused person is 
charged with ^nd tried fot^^various offences aris- 
ing out of a single act, or series of acts, it being 
doubtful which of those offences the act or acts 
constitute, ^nd where he has been acquitted by 
the verdict of a jury of some oj such offences 
and conwicted of others and appeals against such 
conviction, and where the Appellate Court reverses 
the verdict of the jury, and orders a retrial 
without any express limitation as to the charges 
upon which such retrial is to be held, such retrial 
must be taken to be upon all the charges as 
originally framed, and the acquittal by the jury 
on the previous trial upon some of such charges 
is no bar to the accused being tried on them again, 
as, having regard to the provisions of s. 428 of the 
Code of Criminal Procedure, the provisions of s. 403 
in that respect cannot apply to such cases. 
►Krishna Dhan Mandal v. Queen-Empress. 

[22 Gale. 377 

ACT, 1839~XXXII. 

See Interest Act. 

, 1841 -XIX, 

See Certificate of Administration- 
Right to Sue, OR IfXEcuTE Decree, 
WITHOUT Certificate. 

[20 Bom. 437 

See Parties— Substitution op Par- 
ties -Appellants. 

[21 Bom. 102 

See liEPRKSENTATlVE OF DECEASED 

Person. 

[21 Bom. 102 

, 1843-XIX, s. 2. ^ " 

See Registration Act, 1877, s. 50. 

[13 Bom. 332 

1846-1, s. 7. 

See U) EADER — Remuneration. 

[21 Bom. 42 

-,A847* XX, s. 8. 

See Copyright. 


ACT, 1850-IX. 

See Small Cause Court, Presidency 
Towns — Practice ant? Proce- 

dure— IS ew Trials. 

[22 Calc. 784 

, 1S56~XIII. 

See Police Act (XI1*I of 1856). 

, 1857-XI. 

Hindu Law— Inheritance— Im- 

partible Property. 

[17 All. 456 
[L. R.^23 1. A. 128 

, 1857~XIII. 

See Opium Act, s. 9. 

[24 Calc. 691 

, 1858-XXXIV. 

See Lunatic. 

[18 Mad. 472 

, 1858-XXXV. 

See Hindu Law— iNUEiiiTANCE— D ivest- 
ing of, Exclusion from, and 
Forfeiture of, Inheritance- 
Insanity. 

[22 Calc. 864 

• See Cases under Lunatic, 

, s. 11. 

OuDE Land Revenue Act, ss. 175 
AND 176, 

[29 Calc. 729 
[L. R. 22 I. A. 90 

, 185S-XL, s. 18. 

See Specific Performance. 

• [22 Calc. 545 

— , 1S59-V111. 

See Civil Procedure Code, 1859. 

, 1859-X. 

See Withdrawal of Suit. 

[21 Calc. 428, 514 

, s. 7. 

• See Right op Occupancy— Acquisition 

OF Right. 

[24 Calc. 272 
[L. R. 23 1. A. 158 

-,1859-XL 

See Public Demands Recovery Act, 

s. 2. t 

[21 Calc. 350 

See Cases under Sale for Arrears op 
Revenue. 

• — , s. 36. 

See Benami Transaction— Certified 
Purchasers. 


[19 Bom. 657 


[21 Calc. 376 
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DIGEST OF CA^ES. 


AOT, 1859-XI, s. 37. 

See Faiities— Parties to Suits— -PuR' 

CHASERS. 

• ^ [24 Calc. 334 

, s. 54. 

See Abatement of Rent. 

[21 Calc. 1005 
[L. R. 21 I. A. 118 

, 1859-XIII, s. 1. 

See Warrant op Arrest. 

[20 Mad. 235 

, S. 2. — -Breach of contract of service — tatnte \ 

4, Oeo. 7 P, Gap.'d4:,s. B — Autrefois couvlct.^ A | 
conviction for breach of contract of service under : 
s. 2, Act XIII of 1859, is a bar to any subsequent | 
conviction on the same contract for a further j 
breach for not returning to service. Griffiths v, 
Tezia Dosadh. 

[21 Calc. 202 

, 1859-XIV. 

ee Limitation Act, 1859. j 

, 1859~XXIV. 

See Madras Police Act, 1859. 

, 1860-~XXVII. 

See Certificate OF Administration- 
Right TO Sue or Execute Decree 
WITHOUT Certificate. 

[16 AU. 259 
[20 Mad. 162 

, 1860-XXVIII. 

See Madras Boundary Marks Act. 
1860. 

, 1863-XX. 

— ilfadras Begulation VII ry^lSlT. 
cretionary 'power of a temple committee to appoint 
new trustees when the power of ina-nagement is not 
hereditary ^ — Trusts Act {II of 1882). s, 49 — Juris- 
diction of Cicil Court.] A temple committee 
appointed under Act XX of 1863 may appoint new ■ 
trustees when there is no hereditary trustee to 
add to the existing trustees, but this power, al-« 
though discretionary, must be exercised reason- 
ably and in good faith, and according to the 
principle, which is applicable to public trusts, 
embodied in s. 49 of the Indian Trusts Act. If 
it is not so exercised, the power may be control- 
led by a Civil Court of original jurisdiction. 
Dayud Saiba V. Hussein Saiba. 

[17 Mad. 212 

, S. 5 .— Appoi7itme7it of trustee to religious 

e)idow7nent — Jur isdiotioii of District Judge — Collec- 
tor as Agent of Court of Wards.] Where a heredi- 
tary trustee of a temple died, and application 
was by the Collector as Agent of the Court 
of Wards, in whom the management of deceased’s 
estates, during the minority of the sons of the 


ACT, 1863— XX, S. S-^conehided, 

deceased, had vested, to be appointed trustee on 
behalf of the said sons : — Held, that the case fell 
within s. 5 of Act XX of 1868, and that the Court 
(the District Judge) had jurisdiction to make 
the appointment. Somasundara Mudaliar tu 
Vythilinga Mudaliar. 

[19 Mad. 285 


, SS.llandl2 and S.3.— nit hj Manager 

for rent 071 7nuchaH'as granted by the Co77i 777;ittee of 
religio7is i7istitutio7i~Riglit of suit.] Where the 
Committee of a religious institution governed by 
Act XX of 1863 o\)tAn^d.077iuchalhas in its own 
name from the tenants of land belonging to the in- 
stitution instead of in the name of its Manager : — 
Held, with reference to the provisions of the Act, 
that this fact constituted a mere irregularity, anR 
that a siiitbroiight by. the Manager on such niuoh- 
alhas wa*^ maintainable. Kalyai*aramayyar v. 
MustakShah Saheb. 


[19 Mad. 395 


s. 12.* 

See Right of Suit— Endowments, Suits 
relating to. 


> s. 14. 

See Endowment, 


[17 Mad. 143 


[18 All. 227 

See Right op Suit— Charities and 
Trusts. 


[24 Calc, 418 

1. — S. 14. — Religious endowment — ApplicabiU* 
ity of the Act — Madras Regtilatifl7i VII of 1817.] 
In a suit, brought with the leave of the District 
Court under Act XX of 1863, to remove the 
trustees of a Hindu temple, it did not appear 
that the trustees were nominated by or subject 
to the confirmation of the Government or any 
public officer : — Held, that Act XX of 1863 was 
not applicable to the temple unless it was ad- 
mitted or proved by evidence that the endowment 
■\vas one which wmuld have fallen under the 
provisions of Regulation Til of 1817. Muthu 
c. Gangathara, 

[17 Mad. 95 

2. -S. 14. — Suit to ronove trustee of religious 
endowmemt though unlanfuUy appobited.] Act 
XX of 1863 is applicable to an endowment 
whereby certain shops have been purchased by 
subscription and dedicated to the support of a 
mosque, .and is also applicable in respect of a 
person in possession of the endowed propeity 
and professing to act as 77uitaiDalli even though 
he may not have been lawfully appointed, 
Dhwruni ingh v. Kissen Svigh, I. D. R. 7 Calc, 
767 ; and lieoratan Kuaid v. Ra)7i Pargash, I, L. 
R. 18 All. 227, referred to. Muhammad Siraj- 

UL-HAQ V, ImAM-UD-DIN, 

[19 All. 104 

, s. 16. 

See Arbitration— ArbitratioN*undkr 
(Special Acts— Act XX of 1863, 

[19 Mad. 498 
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ACT, 1864-111. r 

St^e Fokeigners, 

[18 Bom. 636 


See Warrant OF Arrest. 


ACT, 1870--VII. 

[ See Court-Fees Act, 

, 1870-X. 

See Land Acquisition Act, lg7o. 


[18 Bom. 636 

, 1864-XL 

See Mahomedan Law— Endowment. 

r [18 Bom. 401 


1864-XVI. 

S(^e Registration Act, s. 50. 

[20 Bom. 390 

1864-XX. 

See Minor— Bombay Minors Act (XX 
of^1864). 

[19 Bom. 245 

■, ss. 18 and 29. 

See Guardian— Duties and Powers of 
Guardians. 

[20 Bom. 61 

, 1865-111. 

See Carriers Act. 


, 1865-X. 

See Succession Act. 

, 1865-XL 

See Cases under Small Cause Court, 
, Mofussil. 

, 1865~XV. 

See Pabsi Marriage and Divorce Act. 

, 1865— XX. 

See Cases under Pleader. 

, 1866-XIII. 

See OUDE PiEDEMPTION ACT, 

, 1866-XX. 

See Registration Act, 1SG6. 

, 1867-III. 

See Gambling Act. 

, 1867-XXV. 

See Printing Presses and Newspapers 
Act. 

, 1858-1. 

See General Clauses Consolidation 
. Act, 1868, 

1869-1. 

See OuDE Estates Act. 

, 1869 ~IV. 

See Divorce Act. 

ri869-XIV. 

See Bombay Oiyil Courts Act. 


1870 -XXL 

See Hindu Wills Act. 

— , 1871-1, 

See Cattle Trespass Act. 

, 1871-VI. 

See Bengal Civil Courts Act, 1871. 

, 1871~XXIII. 

See Pensions Act, 1871. 

, 1872-1. 

See Evidence Act. 

, 1872- V. 

See Insolvent Act, s. 5. 

[21 Bom. 405 

, 1872-IX. 

See Contract Act. 

, 1872-X. 

, See Criminal Procedure Code. 1872. 

, 1872-XV. 

See Marriage Act, 1872. 

, 1873-X. 

See Oaths Act. 

, 187S-XV. 

See N.-W. P. and Oude Municipalities 
ACT, 1873. 

, 1873-XIX. 

See N.*W. P. Land Revenue Act, 

, 1874-IL 

See ADMINiSTRATOR-GENEJtAL’s ACT, 

, 1874-III. 

AIarried Women’s Proper’I’y Act. 

, 1874-XIV. 

See Scheduled Districts Act. 

, 1875- IX. 

See Majority Act. 

, 1875-XIII, s. 6. 

See Court-Fees Act, s. 19 D. 

[23 Calc. 980 

— 1875-XVII. 

See Burma Civil Courts Act, 1875. 

- 1876-X. 

See Bombay Revenue Jurisdiction 
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ACT, 1876 -XVIL ! 

See OuDE Land Revenue Act. ; 

, 1876-XVIII. 

5^(? Oude Laws Act. I 

■ , 1877-1. ^ i 

See Specific Relief Act. > 

, 1877-ni. I 

See Registration Act. | 

, 1877-X. ; 

See Civil Procedure Code, 1 877. 

, 1877-XV. I 

See Limitation Act. 

, 1878-L I 

See Opium Act, 1878. i 

, 1878-VI. I 

See Treasure Tbove. i 

[19 Bom. 6^8 1 

, 1878-VII. ! 

Forest Act, 1878. i 

, 1878-XI. i 

See Arms Act. . | 

, 1879-1. I 

See Stamp Act, 1879. | 

, 1879-IV. I 

See Railways Act, 1879. | 

, 1879 -XIIL I 

See OuDE Civil Courts Act. i 

, 1879-XVII. I 

See Dekhan AGRicuLTURis'sie Relief ! 
Act. 

, 1881-V. 

See Probate and Administration Act. 

, 1881 -XII. 

to N.'W. P. Rent Act (XII of ISSl). 

1881 -XXVI. 

See Negotiable Instruments Act. 

, 1882-11. 

to Trusts Act. 

, 18S2-IV. 

See Transfer OF Property Act. 

— — , 1882-V. 

to Easements Act. 

, 1882-VL 

See Companies Act. 

1882-X. 

to Criminal Procedure Code, 1882. 


ACT, 1882 -XII. 

See Salt Act. 

, 1882-XIV. 

See Civil Procedure Code, 1882. 

, , 1882-X V. 

to Presidency Towns- Small Cause 
Courts Act. 

, 1882-XXII, s. 9. 

See Deicha^n Agriculturists Relief 
Act, s. 22. • 

[18 Bom. 739 

, 1883-XV. 

See N.-\V. P. and Cede Municipalities 
• Act, I88fi. , 

, 1885-VIII. 

Sec Bengal Tenancy Act. 

, 1887--I. 

to General Clauses Consolidation 
Act, 1887. 

, 1887~VII. 

See Suits Valuation Act. 

, 1887-IX. 

See Provincial Small Cause Courts 
Act. 

, 1887-XIL 

See Bengal, N,-W. P. and Assam 
Civil Courts Act. 

, 1888-V. 

See Inventions and Designs Act. 

, 1888-VII. 

See Civil Procp^dure Code Amend- 
ment Act (YII of 1888). 

, 1888-X. 

See Civil Procedure Code Amend- 
ment Act (X OF 1888). 

, 1888-XII, s. 3. 

See Appeal— Bombay Acts — Bombay 
Municipal Acr, 1888. 

[18 Bom. 184 

,.1889-IV. 

See Merchandise Mares Act. 

, 1889- VI, s. 14. 

See Bight of Suit— Interest to Sup- 
port Eight. 

[23 Calc. 446 

, 1889 -VII. 

See Succession Certificate Vt. 

,18S9-X. 

See Ports Act. 
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DlQEST 

ACT, 1889-XI. . 

See Burma Courts Act, 1889. 

, 1890-VIII. 

See Guardians and Wards Act. 

, 1890~IX. 

See Railways Act, 1890. 

, 1890-^1. 

See Prevention of Cruelty to 
Animals Act, ♦ 

, 1890~XX. • 

to N.-W. P. AND OUDE Act, 1890. 

, 1891 -VIII. 

See Easement. 

• • [18 Bdm. 616 

, 1891-XIV. 

See OuDE Courts Act, 1891, 

, 1892-VI. 

See Civil Procedure Code Amend- 
ment Act, 1892. 

, 1894-1. 

See Land Acquisition Act, 1894. 

, 1894-V. 

See Civil Procedure Code Amend- 
ment Act, 1894. 

, 1894- VIII. 

to Tariff Act, 1894. 

, 1895-1. 

See Presidency Towns Small Cause 
Courts Act (1 of 1895). 

ACT CREATING NEW RIGHTS. 

See Execution of Decree— Effect of 
Change in Law pending Execu- 
tion. 

[21 Calc. 940 
[22 Calc. 767 

ACTIONABLE CLAIM. 

See Cases under Transfer op Pro- 
perty Act, s. 135. 

ADJOURNMENT OP CASE, GROUNDS 
FOR. 

See Criminal Proceedin,gs. 

[19 Mad. 376 

ADMINISTRATION. 

See Letters of Administration, 

■ , Effect of. 

See Company — Eights of Share- 
holders. 

[19 Bom. 1 
[L. R. 21 I. A. 139 


' CASES. 

ADMINISTRATION — coneludod. 

, Suit for. 

See Civil Procedure Code,- s.^ 244 — 
Questions in Execution of De- 
cree. 

[24 Calc. 473 

• See Limitation Act, Art. 122. 

[24 Calc. 473 

See Mahomedan Law— Debts. 

[21 Calc. 311 
See Parties— Parties to Suits— Exe- 
cutors, 

tl9 Bom. 83 

See Receiver. 

[19 Bom. 83 

See Right op Suit— iNTESTACir, 

[18 Bom. 337 

, Suit in nature of suit for. 

See Security for Costs— Suits. 

[21 Calc. 832 

ADMINISTRATOR. 

See Land Registration Act, s. 42. 

[22 Calc. 454 

, Appointment of, under Bombay 

Regulation VIII of 1827. 

See Parties— Substitution of Parties 
—Appellants. 

[21 Bom. 102 

See Representative of Deceased Per- 
son. 

[21 Bom. 102 

, Fewer of. 

See Letters of Administration. 

[23 Calc. 579 

Right of. 

to Insolvency— After Acquired Pro- 
perty. 

[18 Mad. 24 

ADMINISTRATOR-GENERAL. 

, Office of. 

See Administkator-General’s Act, s. 

ol. 

- [21 Calc. 732 

[22 Calc. 788 
[L. R. 22 1. A. 107 
See Statutes, Construction of. 

[21 Calc. 732 
[22 Cal&. 788 
[L. R. 22 1. A. 107 
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( 21 ) DIGEST OP CASES. 


ADlMINISTRATOR-GENBIlAL — coiiahl, 

, Rights of. 

. See Appeal to Piiivy Council— Effect 
OF Privy Council Decree or 
Order. 

[22 Calc. 1011 
[L. R. 22 1. A. 203 

ADMINISTRATOR - GENERAL’S ACT 
(II OP 1874). 

See Statutes, Construction of. 

[21 Calc. 732 

[22 Calc. 788 
[L. R. 22 L A. 107 

, s. 18. 

See Parties— Substitution of Par- 
ties— Appellants. 

[21 Bom. 102 

See Representative of Deceased Per- 
son. • 

[21 Bom. 102 

, s. 31. 

See Appeal TO Privy Council— Effect 
OF Privy Council Decree or 
Order, . 

[22 Calc. 1011 
[L. R. 22 I. A. 203 

1. — S. 31. — Transfer to Administrator- General 
hy Hindu executor — IlindxL Wills Act {XXI of 
1870), s, 5 — Sueeession Aet{X of 1865), ss. 179, 187 
and 191 — Probate and Administration Act (V of 
1881).] X L Ji, a Hindu, died on the 22nd 
February 1891, leaving property in Calcutta and 
leaving a will, dated 6th August 1889. * The exe- 
cutors appointed by the will took out probate on 
the 17th March, 1891 , and ou the 14th August, 
1893, executed a deed, by which they purported, 
under s. 31 of the Administrator General’s Act 
(II of 1874), to transfer all estates, effects and 
interests vested iu them to tbe Administrator- 
General of Bengal : — Held by Prinsep and Tre- 
velyan, JJ., affirming the decision of Sale, J. 
(Petheram, C.J,, dissenting) that the trausfej^ 
was not, a valid one. The executor of a Hindu 
testator has no power to transfer the property of 
the testator to the Administrator-General under 
the terms of s. 31 of Act II of 1874, That section 
applies only to the executors and administrators 
of persons of the class mentioned in s. 16 of the 
Act, that is to say, persons not being Hindus, 
Mahomedans or Buddhists. Per Petheram, C.J., 
contra — The transfer was a valid one. Even if 
s. 5 of the Hindu Wills Act (XXI of 1870) were 
sufficient to prevent such transfer to the Admin- ; 
istrator-General under s. 30 of the Adminiatra- 
tor-General’s Act of 1867, which is by no means 
certaii^ a Hindu executor has power, if not since 
the passing of the Hindu Wills Act, at any rate 
since the coming into force of the Probate and 
Administration Act (V of 1881), to transfer his I 


ADMINISTRATOR - GENERAL’S ACT 
ai OP 1874) — con chided, 

interest and estate under a will to the 'Adminis- 
trator-General, as constituted under Act II of 
1874. The course of legislation wiih reference 
to the creation of the office of the Administrator- 
Heneral, and to his duties and powers reviewed 
and considered in construing Act II of 1874. 
Administrator-General of Bengal v, Prem 
Ball Mullick. ^ • 

, [21 Calc. 732 

Held (on appeal) by the^^rivy Council, that the 
right of executors to devolve the property of 
their testator, with all powers and duties relating 
to its administration, upon the Administrator- 
General, conferred by s. 31 of Act II of 1874, 
is not gonfiued to apy particular class of execu- 
tors or of estates. The right i^ given to any 
executor in whom estate of the deceased has been 
vested by virtue of the probate upon the one con- 
dition that th^ Administrator-General shall con- 
sent. It is not required that in a consplidating 
statute each enactment, when traced to its source, 
must be construed according to the state of 
things which existed at a prior time when it first 
became law; the object being that the statutory 
law, bearing on the subject, should be collected 
and made applicable to the existing circum- 
stances ; nor can a positive enactment be annulled 
by indications of intention, at a prior time, 
gathered from previous legislation on the matter. 
Executors having obtained probate of the will, 
and possession of the estate, of a Hindu testator, 
executed a deed, purporting to be in terms of^ 
s. 31, Act II of 1874, transferring the pro- 
perty, vested iu them by the probate, to the Ad- 
ministrator-General : — Held^ reversing the judg- 
ment of a majority of tbe Appellate Court, and 
affirming thatl of the Chief Justice, that this 
transfer was valid under that section. Adminis- 
trator-General OF Bengal t. Premlal Mul- 
lick. 

[22 Calc. 788 
[L. R. 22 I. A. 107 

2.— s. 31. -7^7 'anfer by executors to Adminis- 
trator- Gciieral,'] Wffiere the executors of a will 
transfer their interest in the estate of the deceased 
under s. 31 of the Administrator-Generars Act to 
the Administrator-General : — //eZfZ,such a transfer 
would only transfer such powers of disposition 
over the estate as tbe executors themselves 
possessed. In the Goods of Xundo Ball 
Mullick. • 

[23 Calc. 908 

, s. 56. 

See Executor. 

[22 Calc. 14 

ADMIRALTY COURT. 

See Practice— Civil Oases— Admiral- 
ty Court, 


[22 Calc. 511 
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ADMISSION. 

Sf‘e Evidenck— Civil Cases— Secon- 

dary Evidence — Unstamped 
and Unregistered Documents. 

[18 Bom. 369, 614 
[23 Calc. 851 
Evidence Act. ss. 17 and 18. 

[17 Mad. 134 

See I N S 0 L V E N C Y— ASSIGNMENTS BY 

Debtor. 

[19 All. 76 
[L. R. 23 I. A. 106 

See Limitation Act. s. 19-— Acknow- 

LEDGMENT OF DEBTS. 

[18 All. 384 

See Minor—Repp.esentation of Minor 
IN Suits. 

[24 Calc. 853 
[L. R: 24 I. A. 107 

See Pleader— Authority to Bind 
Client. 

[18 Mad. 73 

See Stamp Act. 1879. s. Si. 

[18 Bom. 369, 614 
See Variance between Pleading and 
Proof. 

[18 Mad. 462 

ADOPTION. 

See Hindu Law— Adoption. 

See Hindu L a w'— W i l l — Co n st r u cti o n 
OP Wills, 

[20 Bom. 718 


See Malabar Law— Adoption. 

Acknowledgment of. 

See Estoppel— Estoppel by Conduct. 

[19 Bom. 374 

Effect of. 

iSv-f' Limitation Act. Art. 141. 

[21 Bom. 376 

- made with criminal intention. 

See Hindu Law— Custom — Adoption, i 

[19 Mad. 127 j 

Suit alleging invalidity of. i 

/Sft’ Limitation Act, Art. US. ! 

[17 All. 167 I 
[20 Mad. 40 I 

See Limitation Act, Art. ho, | 


DIGEST OF CASES. ( 24 ) 

ADOPTION- conelvded . 

See Limitation Act, Art. 92. 

[24 Calc. 1 
[L. R. 2^ L A. 97 
See Limitation Act. Art. 141. 

[21 Bom. 376 

, Suit to uphold. 

See Estoppel— Estoppel by Conduct. 

[18 Mad. 145 

ADULTERY. 

See ]\rATNTENANCE, ORDER OF CRIMINAL 

Court as to. 

[17 Mad. 260 

, Intent to commit. 

See Criminal Trespass. 

[19 Ail. 74 

Proof of. 

See Divorce Act. s. 7. 

[22 Calc. 544 

ADVERSE POSSESSION. 

See Cases under Limitation Act, Art. 
144 — Adverse Possession. 

See Cases under Onus of Proof — 
Limitation and Adverse Pos- 
session. 

See Possession— Adverse Possession. 
ADVOCATE. 

See Counsel. 

, Admission hy. 

See Limitation Act. s. 19— Acknow- 
LEDGMENT OF DEBTS. 

- [18 All. 384 


ADVOCATE-GENERAL. 

See Trust. 

[18 Bom. 551 

AFFIDAVIT. 

See Practice — Criminal Cases — Affi- 
davit. 

[19 Mad. 209 

, Contents of. 

Company— Winding up— Liability 
OF Officers. 

[19 Bom. 88 

of convicted person applying for 
revision. • 

See False Evidence — Generally. 

[19 All. 200 


Jesuit to set aside. 

See Estoppel— Estoppel by Conduct. 

[18 Mad. 53 


[21 Bom. 169 | ^pjijj)^YIT OF DOCUMENTS. 


See Inspection op Docdmbnis. 

[22 Calc. 105, 891 
[19 Bom. 350 
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digest of cases. 


26 


APli’RAY. 

I'vv Pkn.^l Code, s. 1.t9 


.sVj Rioting. 


[17 All. 166 
[21 Oalc. 392 


AGB. 


i AGENT OP COURT OP WARDS, SUIT 
i AGAINST. 

Ser OuDE La?sD Ke venue Act] ss. 175 
AND i76. 

[22 Calc. 729 
[L. R. 22 I. A. 90 


False representations as to. 

NVd Minor— Liability on Contracts. ■ 

[24 Calc. 265 : 

Proof of. „ ^ AGREEMENT 

!^ce Evidence Act, s. 32. 

• [24 Calc. 26.5 


! AGENT OP MANAGER OP RAIL- 
; WAY. 


Si’f I!aii.w»vy.^ Act. s. 77. 


[24 Calc. 306 


AGENCY RULES. 

Guardians and Wards Act, 3S90. 

s. 1. 

[IS Mad. 227 

AGENT. 

Sre Bankers. 

[16 All. 88 

,sVv Broker. 

[20 Bom. 124 

Sie Limitation Act. s. 1'.)— AcKN0^Y- 

LEDGMENT OF DEBTS. 

[20 Bom. 61 
[17 Mad. 221 
[IS Mad. 466 
Principal and Agent. 

, Authority of. 

St'e Arbitration— A WARDS— Validity ; 

OF Awards and Ground for 

SETTING THEM ASIDE. 

[24 Calc. 469 

Sr'e Bengal Tenancy Act, s. 5G. 

^ [24 Calc. 169 

Srf ‘ Limitation Act. s. 19— Acknom”* 
ledgmknt of Debts, 

[17 All. 198 
[L. R. 22 I. A. 31 

, Discretion of, 

St'e Principal and Agent— Commission 
Agents. ^ 

[20 Mad. 97 

, Purchase hy. 

SV'6 Benami Transaction— Certified 
Purchasers. 

[17 Mad. 282 

, Sale of goods by. 

Damages— Measure and Assess- 
ai ENT OF Damages. 

[20 Bom. 633 

— — , Suit by. 

Plaint— Verification and Sig- 
nature. 

[16 All. 420 


Si‘e Gases under Contract and Con- 
tract Acr. 

.^Vv' C ases UNDER Right o.^’ Suit — Con- 
tracts and Agreement.-^. 

between Government and Gov- 
ernment Solicitor. 

Srr CO ^ TS — TaX.ATIOK (»F COS ' IS . 

* [17 Mad. 162 

, Illegal. 

Sre Cases under Contract Act. 2.‘>. 

Sr'e Hereditary Offices Act, s. 7. 

[18 Bom, 762 

not to execute decree. 

Civil Procedure Code. s. 244— 
Questions in Execution op 
Decree. 

[21 Calc. 437 

not to oppose final discharge. 

6Vd? Debtor and Creditor 

[20 Bom. 636 

not to work for rival tradesman. 

NV f' I N j u N c T I 0 N— Special Cases— 
Breach of Agreement, 

[18 Bom. 702 
[19 Bom. 764 

to give time to debtor. 

<N'dv‘ Civil Pkoceduek Code. s. 257 A. 

[18 All. 435 

to indemnify, contained in lease. 

.^Vr Registration Act, s. 49. 

[18 Bom. 745 

to lease. 

•.S'rY' Stamp Act. Sch. T, Art, 4. 

• [17 Mad. 280 

to pay revenue. 

Landlord and Tenant— Liability 
FOR Rent. 

[19 Bom. 528 

to postpone redemption. 

5dY' Mortgage — Redemption — Re- 

DEMPTTON OTHERWISE ^I^iAN ON 

Expiry of Term. 

[20 Bora, 34§ 
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‘‘ AGRICULTURAL TEAR.” 


See Deed— C oNSTEUCTiON. 

[18 Ail. 388 

AGRICULTURIST,” DEFINITION OF. 

See Dekhan Ag-ricultuhists Act, s, 2. 

[19 Bom. 255 

ALIEN, PERIOD OP MINORITT FOR. 

See Letters of ADMfNisTRATiON. 

[21 Calc. 911 

ALIENATION. - 

See Cases under Hindu Law — Aliena* 

TION. 

, Direction against. 

See Hindu Law— AAill— Consj'ruction 
OF Wills. 

[24 Calc. 406 

ALIMONT. 

'See DiyoECE Act, s. 86. * 

[23 Calc. 913 
[18 All. 238 

See Husband AND Wife. 

[21 Bom. 77 


AMEEN. 

, Power and functions of in 

measuring land. 

See Penal Code, s. 186. 

[22 Calc. 286 

, Report made by. 

See False Evidence— Contradictory 
Statements. 

[17 All. 436 


“ANIMAL.” 


See Prevention op Cruelty to 
Animals Act. 


[24 Calc. 881 


ANNUITT, 

^ Execution of decree contingent 

on non-payment of. 

See Limitation Act, Art. 178. 



[16 All. 237 

APPEAL. 

Co/, 

1. 

Acts 

.. 80 

2. 

Arbitration ... 

.. 31 

3, 

Bengal Acts ... ... 

.. 38 

4. 

Bombay Acts ..r 

.. 83 

6. 

Certificate of Administration 

.. 88 

6. 

Decrees 

.. 84 

7. 

Default in Appearance ... 

.. 38 

8, 

Execution of Decree 

.. 88 


(a) Questions in Execution 

.. 38 


{&) Parties to Suits ... 

39 

9. 

N.-W. P. Acts 

40 

10. 

^Orders 

. 41 

11. 

'Probate 

. 45 

12. 

Objections by Respondent 

. 46 

: 33. 

Dismissal of Appeal 

. 46 


APFEAh-e ont’nuted. 

See Attachment — Attachment before 
Judgment, 

[21*Bbm. 27 

See Bombay Revenue Jurisdiction 
Act, s. 11. 

[20 Bom. 803 

See Divorce Act, s. 55. 

[20 Bom. 362 

See High Court, Jurisdiction of— 
High Court, N.-W. p.— Civil. 

. [18 AIL 375 

See Khoti Settlement Act, s. 17. 

[21 Bom. 244 

See Land Acquisition Act, 1870, s. 39. 

[17 All. 573 

See Land Acquisition Act. 1894. s. 54 
[23 Calc.’ 526 
See Cases under Letters Patent 
• High Court, cl. 15. ’ 

See Cases under Letters Patent 
High Court, N.-W. P., cl. 10. 

See Cases under Pauper Suit Ap- 

peals. 

See Cases under Practice — Civil 
Cases— Appeal. 

See Public Demands Recovery Act 
S, 2. ^ 

[23 Calc. 641 

See Cases under Remand— Cases op 
Appeal after Remand. 

See Cases under Special or Second 
Appeal. 

See Superintendence of High Court 
^ —Civil Procedure Code, s. 622. 

^[18 All. 119 

See Cases under Valuation of Suit ' 
— Appeals. 

, Abatement of. 

See abatement op Suit-Appeals. 

[16 All. 211 
See Parties — Substitution op Pah 
TIBS— Appellants. 

[21 Bom. 102 

See Parties — Substitution op Par. 
TIES — Generally. 

^ [16 All. 211 

, Delay in filing. 

See Limitation 'Act, s. 5. 

[18 Bom. 84 
[20 Bom. 736 

— Dismissal of, for default. 

See Letters Patent, High Court, 

CL, io, f ' ’ 

[23 Calc. 339 
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APPEAL- can timied. 

See Limitation Act, Art. 168. 

• ■ [23 Calc. 339 

See Review— Power to Review. 

[23 Calc. 339 
[24 Calc. "350 

, Effect of. 

See Mortgage — Redemption —Right 
OF Redemption. 

[18 All. 455 

See Pre-emption — Loss or Waiver 
O ff Right, 

[18 All. 223 

from order in insolvency matter. 

See District Judge, Jurisdiction of. 

[17 Mad. 377 

, Grounds of. 

See Oases under Special or Second 
Appeal — Grounds of appeal. 

, Memorandum of. ♦ 

See Court- Fees Act, Sch. II, Art. 11. 

[17 All. 238 

See Practice— Civil Cases— Appeal. 

[16 All. 77 

See Valuation of Suit— appeals. 

[23 Calc. 723 

, Omission to, from appealable 

order, Effect of. 

See Res Judicata — Relief not 
Granted. 

[24 Calc. 546 

See Right op Suit— Fraud. 

« [24 Calc. 546 

, Presentation of. 

See Appeal in Criminal Oases— Prac- 
tice and Procedure. 

[19 Mad. 354 
[20 Mad. 87 

See Limitation Act, s. o. 

[21 Bom. 552 
See Limitation Act, s. 12. * 

[19 All. 342 

, Reversal of decree on. 

Mesne Profits — Assessment in 
Execution and Suits poii Mesne 
Profits. 

[21 Calc. 989 

See Money Paid under Decree. 

[17 Mad. 82 

, Restoration of. 

See Privy Council, Practice of— Res- 

* toration of Appeal. 

[21 Bom. 723 
[L. R. 24 I. A. 128 


APPEAL-^ ‘(mtinued, ♦ 

, Revivor of. 

See Privy Council, Practice of — Re- 
vivor OP Appeal. 

[21 Calc. 997 
[L. R. 21 1. A. 163 

, Right of. 

See Bombay Revenue Jurisdiction 
Act. # 

^ [20 Bom. 803 

See Civil Procedure Code, s. 244— 
Questions in Execution of Decree. 

[17 Mad. 343 
[L. R. 21 1. A. 71 

*Sce Execution of De(?ree— Applica- 
tion for Execution and Powder 
OP Court. 

• [16 AH. 390 

See Pauper Suit— Appeals. 

[18 Bom. 454 

See Practice— Civil Cases— Appeal. 

[18 Bom. 520 

See Superintendence OP High Court- 
Civil Procedure Code, s. 622. 

[IS Bom. 454 

, Withdrawal of. 

See Pauper Suit— App eals. • 

[18 Bom. 464 

(1) ACTS. 

1, — Act XX of IS63, s. 5 — Order a^pomting 
trustee of religious endoivmeyit — Civil Procedure 
Code, s. h'ltl — Sugjerintendence of High CoiirtS] No 
appeal lies to the High Court from the order of a 
District Judge under s. 5 of Act XX of 1863 ap- 
poiutiug a trustee of a religious endowment. 
Miiiakshi V. Suhramanya, L L. 11. 11 Mad. 26, 
followed ; Sultan- Aekerii Sahil) v. Hava litalirniyar, 
I.L. R. 4 Mad. 2yo, dissented from. The High Court 
therefore can revise such an order under s. 622 
of the Civil Procedure Code. Samasundara 
Mudaliar V . Vythilinga Mudaliae. 

[19 Mad. 285 

2. — J^enga-l Tenancy Act^s. 153 — Suit for arrears 
of rent— Dak cess lohen considered as rent— Appeal 
where sukyecT-matter under value of Its, 100.] 
Where dJA cess is claimed under the contract by 
which the rent is payable, it must be Regarded as 
rent, i.e., as part of what is lawfully payable in 
money for use and occupation of the land held by 
the tenant, and where there is a dispute with 
regard to such ddk cess, the amount of rent is 
in dispute, and an appeal lies though the amount 
in dispute is less than Es. 100, and notw^stand- 
ing the provisions of s. 153 of the BeugaiTenancy 
Act. Watson & Co. v, Sreekristo Bhumick. 

[21 Calc. 133 
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APPEAL — continnei^, 

. (1) AQ"\:^—conchidc(l , 

3. ~ Companies ^4^?^ (VI of 1882), s. 1G2, Order 
under — A^'otice of appeal — Gompanies Act. s. 214 — 
Limitation Act {XV of 1877),^. 12.] that 

110 appeal lay from an order made under s. 162 
of Act VI of 1882, by a Court under the super- 
vision of which proceedings in liquidation were 
being conducted, ^declining to^contiuue an in- 
vestigation commenced by it under that section; — 
Held also that, wliether or "hot the service of 
notice of appeal withii^ three weeks provided for 
by s. 214 of Act VI of 1882 implies that all 
the formalities prescribed for the presentation 
and admission of an appeal by the Court of Civil 
Procedure must first be gone through before 
notice of appeal can be served, a person appeal- 
ing under the#-said sectionr cannot avaib himself 
of the provisions of s. 12 of the Limitation Act. 
Wall v. Howard. 

118 All. 215 

4. — Guardians and Awards Hcf (VIII of 1890)> 
•Y.?. 47 (g) and 48 — Order refusing to remove a guar- 
dian. The effect of ss. 47 (y) and 48 of the Guar- 
dians and Wards Act (VIIl of 1890) is to allow no 
appeal from an order refusing to remove a guar- 
dian. In re Bai Harkha. 

[20 Bom. 667 

5, — Guardians and Wards Act [VIJJ of 1890), 

.c. 47, cds. if) a7id (g) — Bcmoval of gvardian — 
Order refusing to remove a guardlanf Upon an 
Application for cancelling a certificate of guardian- 
ship of the person and property of a minor, 
the District Judge ordered the certificate to be 
amended only as regards the guardianship of 
the person by appointing the applicant as such 
guardian, and ordering a monthly allowance to 
1)6 paid to her for the education and mainte- 
nance of the minor. The applicant appealed to 
the High Court : ~ that the order appealed 

from was one refusing to remove a guardian, and 
as such was not appealable under els. (/) and 
(y) of s 47 of the Guardians and Wards Act (VIII 
of 1890). Molima Ohunder Biswas v. Tarini 
S?mhur Gliose. I. L. R. 19 Calc. 487, followed, 
Pakhwanti Dai r. Indra Narain Singh. 

[23 Calc. 201 

(2) ARBITRATION. 

Q,—Cicil Procedure Code (1882), ss. o25 and 626 
— Arbitration without interventioji ofmOourt — 
Applioation for decree hi terms of aboard — Denial 
<f .submission to arbitration and genumeness of 
award.'] Ap appeal lies against a decree passed 
upon an award under Civil Procedure Code, 
ss. 62,0 and 626, when the cause shown against 
the filing of the award has denied the submission 
t.o arbitration and the genuineness of the award. 
Husananna V. Linganna. 

[18 Mad. 423 

rs 

7. — Civil Procedure Code{W%I),s. Grounds 

of appeal from a decree passed upon a judgment in 
accordance loith an award.] Held that an appeal 
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(2) ARBITRATION- 

would not lie from a decree passed upop a judg- 
ment given according to an award merely be- 
cause there might have been some irregularities 
in. the procedure of the arbitrator, such alleged 
irregularities having been considered by the 
Court which passed the decree, and having been 
found by that Court not to be of such a nature 
ns to render the award no award in law. Japan 
Xath V. Manna Lai. I. L. R. 16 All. 281 ; Binder- 
sari Per shad Singh v. Janhee Pershad Si)ighi 
I. L. H. 16 Calc. 482 ; and Laohiaan Das v. 
Brijpal, I. L. R. 6 All. 174, referred to. Ram 
Dhan Singh v. Karan Singh. 

[18 All. 414 

8. — Civil Procedure Code (1882),.??^. 521 and 622-— 
Award— Decree on judgment in accordauce with 
am award.] Where a decree has been made upon 
a judgment given upon an award and is not in 
excess of, and is in accordance with, the award, 
au-appeal from such decree will lie on the ground 
that the so-called award upon which the judg- 
ment and decree are based is from one cause or 
another no award in law. Where an appUcacion 
to set aside an award on the ground of the mis- 
conduct of an arbitrator has been made under 
s. 621 of the Code of Civil Procedure, and such 
application has been refused after judicial 
determiuation, and a decree made under s. 622 
of the Cede, which is in accordance with and 
not in excess of the award, no appeal based upon 
any similar ground will lie from the decree so 
made. But an appeal will lie in tbe case last 
mentioned w^here, an application to set aside the 
award on the ground of misconduct of tbe arbi- 
trator having been made, the Court has passed 
its decree wdthout considering such application, 
or where the Court has not ^allowed sufficient 
time to the parties to file objections to the award. 
Bhagirath v. Bamghdam, I. L. J?,. 4 All. 288. 
approved. Joy-mungnl Singh BaJiadoor v. Mohnn 
llam Marwaree, 23 W. R. 429 ; Naoidra^n Daluram 
V. Xemchand Jadavcliand, I. L. R. 17 Bom. 367 ; 
and Lachman Bas v. Brijpal, I. L. R. 6 All. 174 ; 
referred to. Ibrahim Ali v, Mohsin Ali. 

[18 All. 422 

* 2, —Decree in accord a^iee with award xoith slight 
■modification — Illegal award — Civil Procedure 
Code (1882), s. 622.] In a suit which was defen- 
ded by an agent (am-mohhtax^) on behalf of 
the defendant, the agent applied for a refer- 
ence to arbitration although he had no power to 
do so under the am-mohlitarxiamiah. After tbe 
submission of the award, objection was made on 
behalf of the defendant that the agent had no 
authority to apply for or consent to the reference. 
The objection was overruled by the Court, and a 
decree made in accordance with the aw'urd with 
one slight modification in the defendant’s fa- 
vour in answer to an objection that no 

appeal lay under s. 622 of the Civil Procedure Code, 
except in so far as the decree was in excess of or 
not in accordance with the award, that an appear 
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•would He the award was shown to be illegal I concluded, 

and void ah initio. Nandram Daluram v. Neui- j order “ granting, refusing or revoking a cerfci- 

chand dadavcliand, I. L. U. 17 Bom. 857, followed. ! ficate wicbin the meaning of s. 19 of the 


SATURJIT PeRTAP BaHADOOR SAHI 2J. Dulhin 
<jULAB Koer. 

[24 Calc. 469 
Bengal acts. 

10. — Ghota Nagpur Laud.lovcl and Tenant Pro- 
cedure Act [Bengal Act 1 of 1879), 88. 37. cl. (4), 
39, 187 and 189 — Rent,, Suit for — Ap)pea.l in ea.ses 
where the aggregate amount claimed is above Rs. 
100.] An appeal lies to the Judicial Commis.'iioner 
«.nd nob to the Deputy Commissioner from a decree 
passed by the Deputy Collector, in a suit for rent, 
where the aggregate amount of rent claimed 
under s. 39, Bengal Act I of 1879, is above 
Its. 100. Priag Nath Sah Deo v. Mura Munda. 

[24 Calc. 249 

(4) BOMBAY ACTS. 

11. — Bombay i\Innicipal Act (Bombay Act III 
< 0 / 1 888), ss. 298,299 and 801 — Order of Ghief Judge 
■of Small Cause Court granting comp>enscition for 
land — Act XII of 1888. s. 3.] An appeal lies 
to the High Court from a decision of the Chief 
Judge of the Small Cause Court of Bombay, 
granting compensation to the owner of land taken 
by th-^ Municipality in case of a set back under 
the Municipal Act, III of 1 888, ss. 298, 299 and 801. 
Municipal Commissioner for the Citt op 
Bombay v. Abdul Huq. 

[18 Bom. 184 

(6) CERTIFICATE OF ADMINISTRATION. 

12. — Succession Certificate Act (VIZ of 18S9), 
^s. 19 and 2%—.Bo%hay BeguhitUm VIII of 1827 
— Order refusing certificate of heirship — Ik'actice.'] 
An appeal lies f«oai the order of a District Judge 
irefusing to grant a certificate of heirship under 
Regulation VIII of 1827 by virtue of the provi- 
sions of s. 28 of the Succession Certificate Act (VII 
of 1889). Javermal v. Nazir of the District 
'Court of Poona. 

[18 Bom. 748 

13. — Bncoession Certificate Act ( VII of l889),' 
-SS. 19 and 28 — Order refu.^ing certificate of heirship 

Bombay Begulatlon VIII of 1827.] An appeal 

lies from an order refusing to grant a certificate 
.of heirship under Regulation VIII of 1827, by 
^virtue of 8. 19 of the Sucessioii Certificate Act 
(VII of 1889). Ranqubai v. Abaji. 

[19 Bom. 399 

^14 .- — Order granting certificate on the nppli- 
fiOands furnishing security —Succession Certificate 
Aet ( VII of 1889), ,9^. 9 and 19;] The widow of a 
deceased person having applied for a certificate 
lUnder the Succession Certificate Act (VII of 1889), 
:the Judge ordered the certificate to issue on the 
;applicant’8 furnishing security under s. 9 of 
nthe Act: — Held that such an order was nob an 

W, D 


I Act, and was, therefore, not appealable. Bhag- 
I wani V. Manni Lai, I. L. R. 13 All. 214, fol- 
lowed. BaI DeVKORE 'V. Lalchand Jivandas. 

"[19 Bom. 790 

15. — Succession Certificate Act (^VI I of 1889), 

I ss. 6 and Order for seciglty on grant of eerti- 
I ficate.'] Where a minor petitioner represented 
j by the Court of Wards applied for a succession 
j certificate under Act VII of 1889, and the District 
I Court granted the certificate, but ordered secu* 

I rity to be given by the Court of Wards: — Held, 

I that no aj^peal lay frorii the order r'iqulriug secu- 
i rity. Rama Reddi v. Papi Reddi. 

[19 Mad. 199 

* (6) DECREES. 

16.— P) 'cvlsional decree — Suit for partition — 
Form of decree —Civil Procedure Code (18S2), 

■ ,s\5. 2. 215,21.5 J 640.] In a suit for partition of 
! family property a decree was passed declaring 
: the share to which the plaintiff and some of the 
I defendants were entitled in the family property, 

I but reserving all other questions involved in the 
; suit: — Held, that the decree was a provisional 
I decree and was subject to appeal, but that it was 
! irregular in form in that it should have contained 
i declarations as to all the rights and liabilities 
i which had been adjudicated on, and directions as ^ 
to the accounts and inquiries remaining to be 
taken nnd made. Krishnasami Ayyangar v. 
Rajagopala Ayyangar. 

[18 Mad. 73 

j yi. —Decree on compromi.'ie e.vtendlng beyond 
I scope of suit — Civil Procedure Code (1882), 

I s, 375.] In a suit for the partition of a zenviiidari 
I the parties effected a compromise in writing 
which provided, inter alia, for certain reliefs 
which could only have been given by the Court 
in a suit based upon a differeut cause of action. 

I The compromise was presented in Court, and a 
' decree was passed embodying the whole of its 
terras:— that an appeal lay against the 

decree. A decree under s. 375 of the Civil Proce- 
dure Code is only final so far as it relates to so 
much of the subject-matter of the suit as is 
dealt wi^h in the compromise. Venkatappa 
Nayanim V, Th^mma Nayanim. 

[18 Mad. 410 

Order allowing lolthdrawal of suit— Civil 

' Procedure Code (ISS2), s. 373.] An order und,er 
! s 373 of the Code of Civil Procedure allowing a 
i plaintiff to withdraw his suit with leave to bring 
another suit on the same cause of action is not 
appealable, being neither one of the orders speci- 
fied in s. 688, nor a decree within the meaning of 
s 2 of the said Code. Kalian Singh v. Lekhraj 
Singh, l.H Vi. 6 All. 211; and Jogodindro Nath 

2 
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V. Sarut Svndvvi Deh). I. L. R. 18 Calc. 32’2, fol- 
lowed. Gcinga Ham v. Data Bam. I. L. R. 8 All. 82, 
dissented from. JaGtDESH Chaudhiu v. Tulshi 
CHA aDHRI. 

[16 All. 19 

Genda Mal V. PlRB^U Lal. 

[17 All. 97 

\2^~.0rder refminff^o certify adjustment of decree 
out of Court-- Civil Procedaire Code (1882), ss. 2, 
214 'and 258.] An appeal will lie from an order 
nnder s. 258 of the Code of Civil Procedure, refus- 
ihg an application to record an adjustment of 
a decree made out of Court. Such an order 
is one determining a question in execiAiou of a 
decree within s. 244, and is therefore a decree 
within the meaning of s. 2 of the Code. Lingayya 
V. Narcmmlia, I. L. R. 14 Mad. 99 ; and IHuigji v. 
Bliaiji Ilarjivan. I. L. R. 1 1 Bom. S'!, cited. Jamna 
Prasad* 1?. ’Mathura Prasad, 

[16 All. 129 

W. — Order refusing to certify — Payment to 
decree-holder o^lt of Court— Civil Procedure Code 
(1882), ss. 244 and 258.] An order under s. 258 of 
the Code of Civil Procedure as to payment 
under a decree is appealable under s. 244, as it 
falls under the definition of a “ decree ; ” no 
separate suit lies, since the question is res judicata 
between the parties. Guruvayya v. Vudayappa. 

, [18 Mad. 26 

2il.— Civil Procedure Code (1882), ss, 2 and 1,86 
— Orde7 dismisslny a suit — ^ Decree,''^— An order 
dismissing a suit under s. 136 of the Civil Proce- 
dure Code (1882) is a decree under the definition 
contained ins. 2 of the Code, and as such is ap- 
pealable. Mahsingji i\ Mehta Hariharram 
Karharram. 

[19 Bom. 307 

22, — Order for ahatement of suit— Civil Pro- 
ceMire Code (1882), s, 366.] No appeal will lie 
from an order under the first paragraph of 
s. 366 of the Code of Civil Procedure, such order 
neither amounting to a decree nor being specifical- 
ly appealable under s. 6SS. BUiliaji Ram Chandra 
V. Piirshotam, I. L. R, 10 Bom. 220, dissented from. 
Hamida Bibi V. Ali Htjses Khan, 

[17AU. 172 

See SUBBAYYA V, Saminadayya^. 

tl8 Mad. 496 

23. — Order dismissing am appeal for default — 

Decree f Definition of— Civil Procedure Code 

(i882), ss. 2 and 556.] An order dismissing an 
appeal for default under s. 556 of the Civil Proce- 
dure Code does not fall within the definition of 
“decree” in s. 2, and there is no appeal from 
such order. Bam Chandra Pandurang Naik v. 
Madliav Pnrushottam Ahrih, I. L. R, 16 Bom. 23, 
dissented from. Jagarnath Singh v. Budhan.’ 

[23 Calc. 115 


APPEAL — continued, 

(6) DECREES— 

24. — Order disnilssiug appeal for defggdt — “ De^ 

creef Definition of —Civil Procedure Code (1882),. 
ss. 2 556.] An order dismissing an appeal for 

defjiult is not a ‘’decree” wdth in the definition 
ins 2 of the Civil Procedure Code (18S2), and 
no appeal lies therefrom. Jagarnath Singh 
V. Budhan, I. L. R. 23 Calc. 115, followed;. 
Mansah Ali v. JVihal Chand, I.L. U. 15 AH. 359, 
referred to. Anwar Ali v. Japfbr Ali. 

[23 Calc. 827 

25. — Order rejecting appeal oif default Infur- 
nishing security for costs — Civil Procedure Code- 
(1882)! ss. 2 and 549.] An order rejecting an 
appeal under s. 649 of the Code of Civil Procedure 
is not appealable either as an order or as » 
decree. Slraj-ul-Hu] v. Khadim Hussain, I. L. 
R. 5 All. 380, overruled. Lekha v. Bhauna. 

[18 All. 101 

Order dismissing application for removal 
of*a trustee — Civil Procedure Code (1882), s. 2 — 
Trusts A.ct {II of 1882), ss. 65, 60, 61 and 74.] No- 
appeal will lie from an order dismissing an applica- 
tion for the removal of a trustee, such order not- 
being a decree” within the meaning of s. 2* 
of the Code of Civil Procedure and not being 
otherwise appealable. Wilson v, MacAfee. 

[19 All. 131. 

2H . — Order dismissing application to he brought 
on the record, as representative of deceased, party — 
Civil Procedure Code (1882), ss. 2 and 372.] An 
appeal will lie from an order dismissing an 
application under s. 372 of the Code of Civil 
Procedure to be brought upon a record as re- 
presentative of a deceased party, such order 
being a decree with the meaning of s. 2 of tbe^ 
Code. INDO Mati V, Gaya PifASAD. 

^[19 All. 142; 

28. — Order declaring the rights of parties ta- 
a. partition suit in certain specific shares — Civil 
Procedaire Code (1882), ^.s*. 2 and 591.] In a- 
suit for partition the Court of first instance (the 
Munsif) on the 28th of February, 189;-1, passed 
the following order Plaintiff is entitled to- 
^ moiety of the lands described in the plaint 
and to a decree thereto. Tbe lands set out 
in the plaint will, therefore, be divided iutO' 
two equal shares by a Civil Court Amin, and 
when that is done, one of these; shares will be 
decreed to plaintiff with costs of the suit.” On 
the 30tb June, 1893, the Munsif decreed the suit, 
in accordance witb' the report of the Amin. On 
the nth August, 1893, the defendants filed an 
appeal from the final decree to tbe District- 
Judge, and questioned the legality of tbe order 
of the 28th February, 1893 : — Held., that tbe order" 
of the 28th February, 1893, declaring the rights 
of parties to a partition in certain specific shares,, 
was a decree within the meaning of s. 2 of 
the Code of Civil Procedure, and therefore 
appealable. Dulhin Oolah Koev v. Badha Dularh 
Koer, I. L. R. 19 Calc. 463, followed. The?- 
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(6) DECREES— 

defenda'nt;^ not having filed an appeal from that 
order within thirty days from its date {see Art. 15 
of Sch. If of the Limitation Act) were not 
at liberty to question the correctness of the gaid 
order, an appeal from it being then barred by 
limitation. Boloram Dey v. Ram Chundra 
Dey. 

[23 Calc. 279 

29. — Civil procedure Code (1882). ss, 2 and 
591 — Suit fon dissolution of partnership and an 
account — Order^ directing accounts to he taken — 
Omission to appeal from preliminary order — 
Limitation.'] The right of appeal given by 
Act XII of 1879 in making an order directing 
accounts to be taken within the definition of a 
decree, and thus giving an appeal in a prelimi- 
nary stage of a suit for dissolution of a partner- 
ship, did not alter the existing law, wliich 
allowed an appeal against such an order on the 
termination of the trial, that is, in the final 
decree. In a snit for dissolution of partnership 
and an account, the Munsif on* the 2.5th April, 
1893, passed an order declaring the shares of the 
parties and directing them to render accounts, 
staging that this must be done within fifteen 
days from this date, after which the final order 
will be passed,” and referred the ca.«e to a 
Commissioner to take the accounts. On the Blst 
May, 1893, the Munsif decreed the suit, and made 
defendants Nos. 1 and 2 liable to pay certain 
sums of money in accordance with the report 
of the Commissioner. On the 14th July, 1803, 
defendant No. 1 filed an appeal to the District 
Judge, in which he questioned the correctness of 
the preliminary order of the Munsif making 
him liable as a partner: — Held, that the order of 
the District Judge, allowing the plea of defend- 
ant No. 1 and finding that he was not a partner, 
was right, though no appeal against tiie preli- 
minary order l?ad been filed within the period of 
limitation. Biswa Nath Chaki v. Bani Kanta 
Dutta. 

[23 Oalc. 406 

BQ,— Order appointing commission to effect 
partition after preliminary decree — Interlocutory 
order — Effect of not appealing from order — Civile 
Procedure Code (1882), ss. 2, 244 and 591.] 
JHeld, by che majority of the Full Bench 
(O’Kinealy, Macpherson, Trevelyan ^ and 
Banerjee, JJ.), that an order passed in a = suit 
for partition, subsequently to the preliminary 
decree appointing a commission to make .the 
partition, is not an order in execution, and, 
therefore, is not appealable under s, 244 of 
the Civil Procedure Code. It is an interlocutory 
order pending the suit which has not been finally 
decided ; and the appellant may take objection 
to it in an appeal against the final decree. 
Maclean, C. J., thought it unnecessary under 
the cii^ura stances to decide the point. JOGO- 
DisHURY Debea V, Kailash Chundra Lahiry, 

[24 Calc. 725 
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(7) DEFAULT IN APPEABANC^l. 

31. — Order dismissing suit in adjourned hearing 
for non-appearance of plaintiff — Civil Procedure 
Code (1882), ss. 102, 157 and 15S.] An order 
dismissing a suit at an adjourned hearing for non- 
appearance of the plaintiff and his pleader is an 
order under s. 157, and its consequential section 
(102), and not nnde^ s. 1.58, of the^Civil Procedure* 
Code (1882). and is appealable. Shriman^P 
Saga jirao Khande^ao v. smith. 

[20 Bom. 73 

32. — Order setting aside cx-parte decree — CiviL 
Procedure Code (1882), ss. 108 and 157.] No appeal 
will lie from an order made under a. 157 read; 
with s. 108 of the Code of Civil Procedure setting 
aside a decree pnsseii* ex parte (n default of . 
appearance of the defendant on a day to w-hich 
the hearing of the suit had been adjourned.. 
Jonardaii Dohey v. Jlamdhone Singh, I. L. It. 23 
Calc. 738, referred to. Bhagwan Dai v, Hira. 

[19 All. 355> 

(8) EXECUTION OF DECREE. 

{a) Questions in Execution. 

33. — Order on application for execution hy ontr 
or more joint decree-holders — Civil Procedure 
Code (1882), ss. 231 and 214.] Au' appeal lies- 
from an order under s. 2:U of the Code of 
Civil Procedure, such an order being one relating 
to the execution of a decree within the meaning 
of s. 244. Gooroo Boss Poy v. llani Rugince 
Bossia. 17 W. R. 136 ; and Odhoya Pershad ^ 
Mahadeo Butt Bliandaree, 17 W. R. 415. di.stin 
guished. Lakshmi Ammah v. Fonnassa Mknon 

[17 Mad. 394 

— Assignment of decree — Limitation — Civil 
Procedure Code (1882). ss. 232, 244, 540 and 588.] 
Where a Court, on the application of a transferee 
of a decree for execution decides that he is 
nob a transferee under s. 282 of the Civil 
Procedure Code, or that, although he is a trans- 
feree within the meaning of that section, he is 
nob a representative of a party to the suit, or 
that by reason of limitation be is not entitled to- 
obtain execution of the decree, it has determined' ' 
a question or questions mentioned or referred ta 
in s. 244 of the Code, and though not specified in 
8. 588 an appeal lies under s. 540. Parma nadae 
Jiiuandas v. Vallahji Walljl., I. L. R. 11 Bom. 506;: 
and Gulzari Lai v. Baya Ram, I. L. R. 9 All. 46, 
approved.* Ram Baksh v. Pa7ma Lai, I. L. lU' 
7 All. 457, considered. Ilaladhar Shahti v. Ilargo* 
hind Bus Koihiirto, I. L. U. 12 Calc. 405 ; Samba^ 
siva y. Srinivasa, I. L. R. 12 Mad. 511^; Rama y, 
Muppil Nayar, I. L. R. 14 Mad. 478; and Vilayatz- 
Begam v. 'intizar Begam, Weekly Notes, All. 
(1893) 106, referred to. Badri Narain v. Jai 
Eishen Das. ' 

[16 All. 483 

Questions betioeen execution-creditor and 
gjersons placed on the resord as represemtative of 
deceased judgment-debtor— Civil Procedure Codff 
(1882). ss. 234, 278 233.] Certain decree-^ 
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(8) EXECUTION OF BWRm~contmned. 

,(a) Questions in Execution— 

Mders obtained during^ the lifetime of their 
^uci ffttient- debtor attachment of certain immove- 
able property as belonging to the said judgment- 
debtor ; but, on the decree-holders seeking 
to bring the property to sa}e. one S I) came 
forward with an objection that the property 
was his and was not liable to sale in execu- 
tion of the decree in question. Pending the 
decision of the Couft on this objection the 
decree-holders applied to the Court to have 
the names oi B IJ and the uidow of the judg- 
ment-debtor (who died about the time the pre- 
vious objection was filed) placed on the record 
as representatiyes of the jndgment-debtor. B D 
filed a similar objection to this application also ; 
but both objections being heard together on the 
fith September, 1892, were dismissed, and 5 was 
placed on the record as represoptative of the 
-deceased judgment-debtor. Un appeal by -S D 
against ‘‘ the order of the District judge of Jaiin- 
pur of the 6th September, 1892,” it was held that 
the order making 5 i) a party to the execution- 
proceedings as representative of the judgment- 
debtor rendered any order as to his former objec- 
tion superfluous, and that order was appealable 
under s. 2-}l: of the Code of Civil Procedure. 
Shankar Dat Ddbe v. Harman. 

[17 All. 245 

{1) Parties to Suits. 

"SS. — Ch'il ProcednvQ Code (1882), ss. 21, 2-1-1, 
•293 and 806 — Default hy purchaser in paying de- 
posit — Order reftising remedy against purchaser. 
The purchaser at an executiou-sale failed to make 
the deposit of 25 per cent, under Civil Procedure 
Code, 8. 306, alleging that the property was dis- 
covered by him subsequently to the sale to be 
-subject to an incumbrance. The property was put 
up for sale again and knocked down for a smaller 
sum. The decree-holder sought in execution to re- 
cover the amount of the difference from the first 
purchaser. The Court of first instance made an 
order dismissing the application : — Held, that an 
appeal lay against the order in question. Orders 
made in respect of a default by the purchasers in 
snoh a case are in the nature of decrees, and the 
parties affected must be deemed to be parties to 
the suit within the meaning of s. 244 of the Code. 
Amir Baksha Sahib v. Venkatachala Mudali! 

(18 Mad. 439 

37 ^--Purchase hy decree-holder at auction-sale-^ 
Order for delicery of fossession.l Certain holders 
of a decree for sale upon a mortgage, bavin «■ 
brought the property ordered to be sold to sale 
purchased it themselves. Having taken out certi- 
ficates of sale, they applied to be put in possession 
of the property purchased by them, and obtained 
an-ord^ for possession. On appeal by the judg- 
ment-debtors against this order it was held that no 
appeal lay. the order objected to being one under 
js. 319 and not under s. 244 of the Code of Civil 
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Procedure. The decree-holder as such was not 
entitled to the order for possession ; he was only 
entitled to it in his cbaracher of auction-pur- 
chaser, which character did not bring liim within 
s. 244 as a party to the suit. Bnhhajit v. Sri 
Gogyal, I. L. li. 17 All. 222, referred to. Ghulam 
Shabbir V Dwarka Prasad. 

[18 All. 36 

(9) NORTH-WESTERN PROVIjSlOES ACTS. 

38. __i\-.Tr. P. Land Pevenue Act (XIX of 

1873). ss. 118. 214 and 219 — Order In partition 
proceedings ~ Decision of question of t itle hy a 
Court of Bevenue-^Pffect oj such decision ivhen ea-- 
parteS\ that the provisions of ss. 214 and 

219 of Act XIX of 1878 do not apply to an ex- 
qmrte decision of a question of title by a Court of 
Revenue acting in partition proceedings under 
s. 118 of the said Act. An appeal to the District 
■Judge therefore lies from an order of the Assistant 
Collector iu such proceedings. Tulsi Prasad 
V. Matru Mal. 

[18 AIL 210 

39. _i\r.-qr p (^xJIof 1881). .V. 189— 

Landholder and tenant — Kent payahle hy tenant — 
Pate of rent.'] The criterion to be used iu deciding 
whether an appeal lies under s. 189 of Act XII 
of 1881 is whether the decision would merely affect 
a particular year, or whether it would supply a 
plea of res judicata, if not appealed against, for 
all succeeding years iu which the landlord and 
tenant stood in the same relation as w’hen the suit 
was brought. Padha Prasad Singh v. Mathura 
Chanhe, I. L. R. 14 All, 50, referred to. MOHIB 
Au Khan v, Martin. 

^ - [16 All. 51 

40. — iV.- IK P. Pent Act {XII of ^\m), s. ISO— 
Suit to recover arrears of revenue — “ Pent'' — 'Mieve- 
nne.''] The term ‘’rent,” as used in s. 189 of Act 
XII of 1881, cannot be extended so as to in- 
clude revenue. Hence where a plaintiff sued to 
recover arrears of revenue alleged to be payable to 
the plaintiff by the defendants under au agree- 
ment. the defendants being admitted to be inferior 
proprietors of the laud in respect of which the 
revenue claimed was payable, it was held that no 
appeal lay to the District Judge under s. 189 of 
Act XII of 1881. Tilakdhari Uai v. Soghra 
Bibi. 

[18 All. 302 

41. *-AUTK P. Pent Act {XII of 188!), ss. 189 

a7id — Question as to rate of rent payable hy the 

tenant not in issue in the aq^pcal.] Under s. 189 
of Act XII of 1881, an appeal lies in a suit under 
B. 93 of the Act, where the rent payable by the 
tenant been a matter iu issue and has been 
determined. It is not necessary that tfic' rent 
payable by tlie tenant should bo a matter in 
issue in the appeal. Sarju Prasad r. Haidar 
Khan. 


[18 AU. 463 
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42. — 'Order setting aside sale ia esseGution of 

decree rent— Bengal Tenancy Act ( VIII of 
1885), 173,] No appeal lies from an order set- 

ting aside a sale under s. 173 of the Bengal 
Tenancy Act. EoGfiu Singh r, Misui SingA. 

[21 Calc. 825 

43. — Order for ine-emption — Decree conditional 
on j^ayment of pre-emptlce price loltldn a fi^ved 
period — Ajjpeal after expiry of sncJi period.^ 
Held that plaintiffs in a pre-emption suit, who 
had obtained a decree conditioned on payment by 
them of the pre-emptive price within a certain 
fixed periol, could, after tlie expiration of such 
period, appeal against such decree on the ground 
that a condition of the contract out of which 
their right to pre-empt arose had not been em- 
bodied in the decree. ICodai Singh v. Jalsri 
Singh, l.h. H. i;-5 All. 876, referred to. Wazir 
Khan v. Kale Khan. 

[16 All. 126 

— Order releasing from attachment after-ax- 
gnired property cf insokentj ndgnient-dchtor — GivU 
Procedure Code{\S62), s. 357. and s. 588. cZ. 17.] 
Where some of the scheduled creditors of a 
judgment-debtor who had been declared an in- 
solvent, and in respect of whose property a re- 
ceiver had been appointed, but who bad not been 
discharge!, presented an appliontio?i to the Court 
purporting to be made under s. 357 of the Civil 
Procedure Code, praying for the sale of certain 
property wljich had come by inheritance to the ! 
judgment-debtor, and the Court, also purporting 
to act under s. 857 of the Code, made an order 
on such application allowing the property in 
question to be released from attachment on 
deposit by the insolvent of one-third of the sched- 
uled debts : — Held that the order was appealable 
as an order upder s. 357 by virtue of s. 588, 
cl. (17) of the Code of Civil Procedure. Ganeshi 
Lal V. Musarrat Ali ; Girwar Lal v, Musar- 
RAT Ali. 

[16 All. 234 

AS.-H.-W. P. Bxnt Act (XII of 1881). ,5. 190-- 
Appeal from Court of llevcrme to District Judge — 
Order of remand by District Judge under s, ^^2'^ 
of the Code of Civil Procedure — Givll Procedure 
Code (\%%2), s. 588, c/. 28.] Section 19) of Act 
XII of 1881 makes s. 562 of Act XIV of 1882 
applicable to appeals from a Court of Revenue 
to a District Judge, and where in such a case 
a District Judge has made an order of remand 
under s. 662 an appeal will lie from such order to 
the High Court under s. 588, cl. 28 of Act XIV 
of 1882. Partap Singh r. Narain Das. 

[16 All. 375 

46. — Order granting review of judgment — Civil 
Procedure Code (1882), s- 629.] No appeal lies 
from an order granting a review of judgment 
except as provided by s. 629 of the Civil Procedure 
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Code. Bombay anil Persia Steam Xavigation 
Go. Y. S. S. ‘‘ ZuariJ 1. E, H, 12 Bom. 171, fol- 
lowed. Hae Nandan Sahai?;. Behami Singh. 

[22 Calc. 3 

417, — Order granting review of judgment — Civil 
Procedure Code (llji82), s. 629.] ‘*In general fina 
appeal an order for review can only be challenged 
upon the grounds Stated in s. 629 of the Civil 
Procedure Code. Ilur Nandan Sahai v, Behari 
Singh, I. L. R. 22 Calc. iT, followed. Baroda 
Churn Ghose v. Gobind Proshad Tewary. 

[22 Calc. 984 

48. — Order granting revieio of judgment— Civil 
Proceduri^ Code (1882^. ss. 626 o-)id 629.] No* 
appeal will lie from an order granting a review of 
judgment except under the conditions specified in 
s. 629 of the Code of Civil Precedure. Bombay and 
Persia Steam Navigation Go. v. S. S. ZuariC I. 

L. R. 12Bom. 171, followed. Daryai Bibi ^r. 
Badri Prasad. 

[18 All. 44 

See Chunilal Hajarimal i\ Sonibai. 

[21 Bom. 32S 

49. — Order granting review of judgment — Civil 
Procedure Code {\^^2),s. 112^ — Grounds of appeal. 

No appeal lies from uii order granting a review 
of judgment except in cases specified in s. 629 
of the Civil Procedure Code. Bombay and Persict 
Steam Navigation Company v. S. S. Zuarlj^ % 
I. L. R. 12 Bom. 171, followed- liar N'andan 
Sahai V. Beharl Singhs I. L. R. 22 Calc. 3 ; and 
Baroda Churn Ghose v. Gobind Pershad Tewary, 

I L. R. 22 Calc. 984, referred to. That the 
Court which has granted the review has done 
so without sufficient reasons is not a valid ground 
of appeal under s. 629. MunnI Ram Ghowdhry 
V. Bishen Perkash Narain Singh. 

[24 Calc. STS* 

50. — Order granting review of judgment — Civil 

Procedure Code (1882), ss. 626, 629, 586 and 591 

— Order granting a review in a suit of Small Cause 
Court nature valued at less than Rs. 500.] In 
a suit of a nature cognizable by a Small Cause 

► Court and valued at less than Rs. 500, an order 
granting a review was passed by the Appellate 
Court without recording any reason for it. An 
appeal was preferred against that order to the 
High Goilrt under s. 629 of the Code of Civil 
Procedure: — Bhld, that the order was bad being 
in contravention of the provisions of s. 626- 
of the Code of Civil Procedure : — Held, also, upon 
the objection of the respondent that no appeal 
lay against the above order, that the appeal was 
permissible under s. 629, the provisions where- 
of are not controlled or superseded by s. 591 
of the Code. Questions raised in an application 
for review are totally different from those 
raised in the suit; a review can culy^be 
granted on special grounds, and it may well be 
that although an appeal is not allowed from the 
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final decree in the suit, an appeal is allowable 
from an order granting a review, which could 
re-open the case after it had been disposed of. 
^YANUND ASRAM V. BEPIN MOHUN SEN. 

[22 Calc. 734 

bl.-Ciril Pv'oeedure God(^ (1882), 6‘. 331 — 

Specific Belief Act {Act I of 1877), .s*. 9— 
Proceedings in nature (f fresh suit — Sub- 
.ordinate Judge, Jurisdictiofi of.'\ A obtained 
a decree for possession of certain laud against 
B and others, under s. 9 of the Specific Relief 
Act. He was obstructed by the defendant, a third 
party, when he went to take possession. There- 
upon he applied to the Mnnsif’s Court for the re- 
moval of the <jbstruction, »nd his appU<iation was 
registered as a regular suit under s. 331 of the Code 
of Civil Procedure. The Munsif gave the plaintiff 
a decree. On appeal the Subordinate Judge re- 
versed it. Against the order of t^ie Subordinate 
Judge the plaintiff appealed to the High Court 
on the ground that the proceedings under s. 
':33l were merely a coutinuation of the original 
>suit under s. 9 of the Specific Relief Act, 
:and as no appeal lay against a decision passed 
under that section, no appeal lay to the Subordi- 
nate Judge: — Held, that proceedings under s. 
331 of the Code are in the nature of a fresh 
suit between the decree-holder and a third party, 
and therefore an appeal lay to the Subordinate 
Judge, liavlojl Tamoji v. Dliolapa Bagliu, I. L. R. 
4 Bom. 128, distinguished. Muttammal v. Chin- 
• 7iana Goundm, I. L. R. 4 Mad. 220 ; and 
Ealima v. lAainan Kntti, I. L. R. 13 Mad. 520, 
referred to. Inasir Alt Fakir Meher Alt. 

[22 Calc. 830 

Order of GoUeotor confirming sale for 
arrears of ddk cess under Public Bemands Becoxery 
Act ({Bengal Act VII c/1880).] A revenue-paying 
taluh was sold for arrears of ddh cess under the 
Public Demands Recovery Act (Bengal Act VII of 
1880). Application was made to the Collector to set 
aside the sale, but the application was refused : — 
Held, following the ruling in Sadliu Saran Sing v. 
PaneJideo Lai, I. L. R. 14 Calc. 1, that an appeal 
lay to the Revenue Commissioner against the 
Collector’s order affirming the sale. Lala Pryag 
Lal c. Jai Narayan Singh. 

[22 Calc. 419 

53. — Order setting aside ex-jjarte decree^ 
Civil Procedure Code (1882), 108 uiid 591.] 

The words affecting the (fccision of tlie 
case” in s. 591 of the Civil Procedure 
Code mean “affecting the decision of the case 
■with reference to the merits of it.” Where an 
cx-parte decree was set aside by an order under 
-B. 108 of the Civil Procedure Code, and the 
■suit heard upon the merits and dismissed \—Beld, 
that such order was not an order affecting the 
decision of the case under s. 591, and was not 
Appeasable under that section. Chintamony 
Dassi V . Raghoonath Sahoo. 


APPEAL — contiiuiedt 

(10) ORDERS — continued, 

54. - 6>/ ‘der striliing off applieation for cxeeu- 
tion but viaintaining attachment— Order not 
disposing of or affecting exeeution of deereed] A 
decree-holder in execution of his decree attached 
certain immoveable property of his judgment- 
debtor : bub on his takhig no other steps to 
complete the execution of the decree the Court 
struck off the execution-proceedings maintaining 
the attachment. Against this order the decree- 
holder appealed : — Held that, inasmuch as the 
order in question was non a judicial disposal of 
the application for sale and would.-iiot preclude the 
decree-holder from continuing the execution of his 
decree, an appeal from such order was superfluous 
and must be dismissed. Rattanji v. Hari 
Har Dat Dube. 

[17 All. 243 

55. — Order reject ing claim of alleged mpresenta- 
tive of deceased plaintiff, and for abatement of suit 
— Oiv'd Procedure Code (1882). -S'.s\ 36(5 and 807 — 
Dispute as to right to represent a deceased plaintiff 
— Bight of his adopted son to continue the suit.'] 
The plaintiff in a partition suit in which his’brother 
was defendant died, and an application was 
made on behalf of a boy alleged to have been 
adopted by the widow of the deceased under his 
authority that his name be brought on to the 
record as plaintiff. This application w^as made 
within six months of the death of the original 
plaintiff. The Court of first instance rejected the 
application, which the defendant opposed on the 
ground that the boy had not been adopted, and 
dismissed the suit on the ground that it bad 
abated : — Held, that appeals lay against the 
rejection of the above application, and also 
against the dismissal of the suit : Per curiam : — 
A dispute within the meaning of Civil Procedure 
Code. s. 367, need not be between persons 
claiming to represent the ^deceased plaintiff. 
SUBBAYYA V. SAMINADYYAR. 

"[18 Mad. 498 

See Hamida Bibi r. Ali Husen Khan. 

[17 All. 172 

SQ.— Civil Procedure Code (1882). s. 366— 
Order rejecting application for suit to abate.] 
Held, that an order rejecting an application that 
'*’a suit might be declared to have abated by reason 
of the death of the plaintiff and tlie invalidity 
of an application to the Court to bring his legal 
representative on to the record vvas not one of 
the orders contemplated by s. 366 of the Code of 
Civil Procedure, and that no appeal would lie 
therefrom. Bhagwan Das v. Maharaja of 
Bhartpur. 

[17 All. 286 

57. — Order remanding ease — Cixil Procedure 
Code. s. ass. els. \ 6and 28 — Superintendence of High 
Court — Civil P roeedure Code. s. 622. J Land having 
been sold iu execution of decree, one claiming that 
it had been lield by the judgment-debtOH^ henanii 
for him applied that the sale be cancelled. He 
was not a party to the decree, and on that 


[22 Calc. 981 
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•jrrouBd his petition wns dismissed. The Appel- 
late Cofirt was of opinion that it liad been 
wrongly dismissed an(i remanded the case to be 
disposed of on the merits Held, on revision, 
that the order renjanding the case was not appeal- 
able, and consequently that the petition for re* 
^vision was maintainable. 'J’immanna Banta v. 
AIahabala Bhatta. 

[19 Mad. 167 

58. — Order of remand Insuiteocjnlzalde hy Small 
fdan.^fl Gourt^Givll Procedure Code, ss. o8S (28) 
mud 58(5.] In a suit to recover Rs. 238 (being the 
purchase-money for certain land) on failure to 
perform the contract to sell the plaintiff the land, 
the Munsif decided the case on the issue of limica- 
^tion only, and held the suit was barred. The 
Judge held it was not barred, and made an order 
a’emanding the case for trial on the other issues. 
It was objected that the suit being for a sura 
less than Rs. 500 and of a nature cognizable by 
;a Small Cause Court, no appeal lay aeainst^ the 
-order of remand: — Ihdd, io}\ov>,nug Gollector of 
J3lj)L0V V. Jafav AH Khan, I. L. R. 8 All. 18; 
•and Mahader Narsinli v. Pngho Keshav, 1. L. R. 
7 Bom. 292, that the right of appeal conferred 
by s. 588, Civil Procedure Code, is not controlled 
by s. 588, and therefore an appeal lay. Chinnat- 
AMBI Gounden r. Chinnana Gounden. 

[19 Mad. 391 

— Order mm'bering and registering as suit 
mbjeetioii of ohstrvctionto execution of decree— Glril 
Procedure Code (1882), ss. 328 and ?j'6l—Ooni2}lalut 
made more than a month from the time of the 
.■oh s timet ion — Objection loith respect to limitation 
dll appeal.'] Although no appeal lies against an 
•order passed under s. 331 of the Civil Procedure 
•Code (Act XIV of 1882) numbering and reg- 
istering as a suit a complaint made^at a time 
beyond a mo^th from the time of the obstruction 
in an application under s. 328, such ordnr 
.-can be objected to when the final order, which is 
appealable as having the force of a decree under 
s. 331, is appealed against. The Judge in appeal 
is bound to entertain the objection that is then 
made and to dismiss the application when he 
tfinds that it has been wrongly admitted. Lala v. 
.Naeayan. ^ 

[21 Bom. 392 

60. — Order refusing to accept deposit on account 
of sale in execution of decree — GivilProeedure Gode, 
.s. 310 J.] No appeal will lie from an order passed 

under s. SlOA of the Coie of Civil Procedure 
refusing to accept a deposit tendered under that 
section on the ground that it was too late. 
Bashir-ud-din V. Jhori Singh. 

[19 All. 140 

(11) PROBATE. 

61. — Order refusing to make person party - 
defei^daiit to an application for probate — Probate 
Mild Administration Act ( V of 1881). ss. 53 and 80.] 
..Se Gtion 86 read with s. 53 of the Probate and Admi- 
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nistration Act (V of 1881), only allows an appeal 
to the High Court in cases iu which an appeal 
is allowable under the Code of Civil Procedure. 
No appeal therefore lies against an order refusing 
to make a person opposing probate a party-de- 
fendant to an application for probate. Ahlrun- 
nissa Khatoon v. IComurnnnissa., Khatoon, I. L. R. 
13 C<alc. 100; and Karma n Blbi v. Misvi Lai, 
I. L R. 2 All. 904. followed. Khettramoni Dasi 
V. Shyama Churn Kundu. 

[21 Oalc. 539 

(12) OBJECTIONS BY RESPONDENT. 

62. — Gicil Procedure Gode (1SS2), s. 56 1— 
Witkdmioal of appeal — Failure^ of ohjeetions.'] 
If an appeal iu which objections have been 
filed under s. 561 of the Code of Civil Procedure 
is withdrawn, the objections cannot be heard. 
Bahadoor Si^igh v. Bhugioan Bass, I Agra. 23 ; 
Ram. Per shad Ojha v. Bliarosa Kunwar, 9 W. R. 
328 ; Shama Churn Chose v. Radha ICristo ChaU- 
lanuvU^ 14 W. R. 210; Puvesli Karaln Roy v. 
Watson if Co.., 23 W. R. 229 ; Subhai Bayalji v. 
Roghunathji Vasanjl, 10 Bora. 307; Bkondi 
Jagannatli v. GoUeHor of Salt Revenue. I. L. R. 9 
Bom. 28 ; and DIahtab Beg v. Hasan All, I. L. R. 
8 All. 551, referred to. Jafar Husain v, Ranjit 
Singh. 

[17 All. 618 

(13) DISMISSAL OP APPEAL. 

* 

QZ,— Oil'll Procedure Code (1882). ss. 551 and 
577 — Power of the lower Court to amend decree 
after dismissal of appeal — Practice.] The dis- 
missal of an appeal under s. 551 of the Civil 
Procedure Code (1882) leaves the decree of 
the lower Court untouclied, neither confirmed, 
nor varied, nor reversed, and it remains the 
decree of the lower Court which, can amend it, 
in order to bring it into accordance with its 
judgment. Eapu v. Vajir. 

[21 Bom. 548 

64. — Civil Procedure Code, 1882, s. 351 — 
Effect of dismissal of agipeal — Amendment or 
alteration of decree — Power of the High Court to 
amend decree of lower Court improperly drawn — 
Civil Procedure Gode (1882), ss. 206 and — 
Practice.] The order of dismissal of an appeal 
under s. 551 of the Civil Procedure Code being 
a finfX determination of, and an adjudica- 
tion on, the^uestioDs raised in the appeal, is a 

decree and in this respect there is no distinc- 
tion between an appeal which is dismissed under 
s. 551 of the Civil Procedure Code, and an appeal 
which is dismissed under any other section of the 
Code after full heating. Royal Reddl v. Llnga 
Reddi, I. L. R. 3 Mad. 1, referred to. When 
an appeal is dismissed under s. 551 of the Civil 
Procedure Code, or, in the case of a second appeal, 
when .the decree is one of dismissal, Vne^Tect 
practically is to make the decree which, is con- 
firmed the final decree to be executed in the 
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suit ; find the High Court makiug such order has 
power to amend the decree of the lower Court 
which has beeu in effect confirmed by it. so as to 
bring it in conformity with the judgment which 
m also confirmed. TJma Sukdari Devi v. Hindu 
Bashini Chow^dhrani. 

^ [24 Calc. 759 
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See Cases under Jj^dgment — Criminal 
Causes. 

See Review^— Criminal Cases. 

[19 Bom. 732 
■See Revision — Criminal Cases — 
Generally. 

[19 Mad. 238 

• , Power of Hig-h Court in. 

Evidence Act, s. 167 . 

[19 Bom. 749 

Sec Verdict of Jury — Power to 
Interfere with Terdicts. 

^ [19 Bom. 749 

, Rejection of. 

See Judgment— Criminal Cases. 

[21 Calc. 92 
[17 All. 241 
[20 Bom. 540 

(1) ACQUITTALS, APPEALS FROM. 

1. — Grimmal Procedure Code (1882) s 417 — 
Appeal hy Government.-] An appeal on’bebalf of 
Government m the exercise of the powers con 

. ferred by s. IT of the Oode of Criminal P™cedu?e 
should not be entertained when the iudsmen? 
appealed from is based upon facts, and thi com 
elusions of the Court are such as may reasonablv 
he arrived at upon the facts found. ^ EmTesSif 
India V Gayadin, I. L. R 4 All US fir j d 

Quben-Emp^^ess u. Robinson ’ 

r 

B6 All. 212 

2, — Criminal Procedwre Code (1882) ? 477 

Exercue of jurisdietici on appeal hj Govern , L'^t 
— Grounds of objection— Practice 1 P^,. i7. „ ^ 

confine its exercise to the particular v rounds if 
obj^tion -which are raised by Governmons i 
the-gcqfSttal complained of Odeen 

KABIGOWBA. yPEBlf-EMPRBSS i;. 

[19 Bom. 51 
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(2) ACTS. 

Z,— Cattle Trerjmrr Aetd ,>f 1871 ), . 9 . 2^2~ Order 
for eo)U 2 )e;tsation. j No appeal lies against an order 
unde^r s. 22 of the Cattle Trespass Act. Queen - 
Ew2)rec<s v. Maya Lalirhma, I. L. R. IQ Rom 230* 
and Dliikv v.mnonath Del, I. L. R. i.o Calc 712' 
followed. Queen-Empress Lakshmi Narayan! 


[19 Mad. 238 

(3) CRIMINAL PROCEDURE CODE. 

^. — Criminal Prueednre Code ( 1 882), .s\ 4 1 1 — ^ 
peal prom a eonvietloa hy a Presldeney iMaifis-tratr 
—Sentence ] Section 4 1 1 of the Code of Criminal 
Procedure (Act X of 1882) does not allow an ap- 
peal in the case of a con viction by a Presidency 
Magistiate where the sentence inflicted is six 
months^ rigorous ^ imprisonment and a fine of 
Rs. 12 . 0 , or in default a further period of three 
months ngorons imprisonment. Sehelnx. Ouetu- 
Pniprer,^ I. L, R. 16 Calc. 791), followed. Queen- 
Empress r. Hari Savba. 

[20 Bom. 145 

(4) PRACTICE AND PROCEDURE. 

Code (1882). . 9 , 419.] The Criminal Procedure Code 
. 8.419, requires that a criminal appeal shall be 
I delivered to the proper officer of the Court either 
I by the appellant or his pleader. Where a petition 
ot appeal was not presented to the Court but 
was deposited in a petition box kept for the 
convenienre of parties within the Court precinct^ 
and ir^tended for the deposit of papers for the 
, Court .—Held, that it had not been presented 
i rightly returned for legal presentation. 

1 QUEihN-EM PRESS l \ VaSUDEVAYYA. 

j ^ " [19 Mad. 35^ 

Q.— Presentation of appeal petitUn hy the clerh 

CodSaifSTPc, ff'^‘---f:«Cinal Procedvro 
^'’5' (’882) 5. 4 9.] Presentation of an appeal 
petition by the clerk of the appellant’.s pleader is 
equivalent to a presentation by the pleader himself 
when It 13 signed by him and he is duly authorised 
QCTEEN-tMPKESS V . KaKUPPA UdaVAN. 

[20 Mad. 87 

(ibb.-), 6. ■iA—Ap 2 )eal hy accused anainst 
conviction— Death of ap pell ant— P ore er of rev. I si on 
hy IhghCo^irt.'] Two persons, M and iV, were 
convicted of criminal breach of trust and Tach 

was sentenced to one year’s rigorons imprison 

ment and fine of Rs. 1,000. Both pri.soners filed 
an appeal to the High Court, A died nendiu^ 
his appeal. On M's appeal the High Court passed 
an order acquitting him and reversing h^ con- 
Tiotion and sentence. Thereupon one of the relL 
^^®f®'=e=>sed .V applied to the High Court 
to rot aside the ooBviotion and sentence passed in 
his case and order the fine to be refunded : -r 

‘^’>ated under s. 431 of 
the Code of Criminal Procedure (Act X of 1882)„ 
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APPEAL IN CRIMINAL CASES- 

continued. 

(4) PRACTICE AND PROCEDURE— 

As the cns*e turned on the appreciation of evidence, 
the High Court declined to interfere in the exer- 
cise of its revisional jurisdiction, referring the 
legal representative-s of the deceased to the Gover- 
nor in Council for redress. In ee Nabishah. 

[19 Bom. 714 

Q.—Dn'ty of Appellate Court tryiny criminal 
appeal.'] If the Judge of the Appellate Court has 
auy <loubt that the conviction is a right one, 
whatever the original Court has done, the Judge 
of the Appellate Court should discharge the 
accused. In this respect the duty of an Appellate 
Court in criminal cases is not similar to that of 
an Appellate Court iu civil cases. In the latter 
case the Court must be satisfied before setting 
aside an order of the lower Court that the order 
is wrong. Protah Glunider Muherjee v. Pmpress, 
11 C, L. R. 25, followed. Milan Khan v. JSagai 
Bepari. 

[23 Calc. 347 

9. — Appellate Court, Powers of^ in cases of 

trial t)y jury when there has been misdirection — 
Criminal Procedure Code (1882), 418. 42J and 

£87.] An accuse 1 iu a trial by jury is entitled 
to the verdict of the jury on questions of fact, 
and where a verdict is vitiated owing to misdirec- 
tion by the Judge, the Appeal Court has no option 
but to set aside the verdict and direct a retrial. 
Were the Appeal Court to go into the facts in 
such a case, it would be substituting the decision 
of the Judges of that Court for the verdict of the 
jury, who have the opportunity of seeiug the 
demeanour of the witnesses and welghisjg the 
evidence with the assistance which this affords, 
whereas the Judges of the Appeal Court can only 
arrive at a decision*.on the perusal of the evidence. 
Madiin v. Attorney- General of New Soidlt Wales, 
L. R. (1894) A. C. 57, referred to. Section 537 
of the Code of Criminal Procedure does not 
warrant an Appeal Court, in a case where there 
has been misdirection in a charge to a jury, going 
into the evidence with a view to decide whether 
there is sufficient evidence to justify a conviction. 
Under s. 41S an appeal in a case tried by a jury 
lies ou matters of law only, and the Appeal 
Court has no power to try the accused on matters^ 
of fact. The word erroneous” in cl. {d) of 
s. 423 must not be read as wrong on the 
facts,” but must be read in connection with the 
words that follow as meaning that the verdict has 
been vitiated and rendered bad or defective by 
reason of a misdirection or a misunderstanding of 
the law. Wafadar Khan v. Queen-Empress. 

[21 Calc. 955 

10. —Grimi7ial Procedure Code (1882), s. 423 
-^Poiuer of the Appellate Court— Altering a 
dndlng of acquittal into one of conrietion.] The 
Appellate Court can, under the provisions of 
s 423 the Criminal Procedure Code, in an ap- 
peal from a conviction, alter the finding of the 
lower Court and find the appellant guilty of au 


APPEAL IN CRIMINAL CASES- 

concluded . 

(4) PRACTICE ANDPROCEDURE-^’c^i^'Zwrfe-^Z. 

offence of which he was acquitted by that Court. 
Queen-Empress v. Jabanulla. 

[23 Calc. 97& 

11. — Criminal Procedure Code (1882), s. 423 (Z») 
(3) — Enhancemcni of sentence-*- Alteration from 
fne to impri.sonment— Powers of Appellate Court.], 
Held that the altertftion by au Appellate Court of 
a sentence of a fine of Rs, 50 or iu default two 
mouths' simple imprisonment to a sentence of six 
months’ rigorous iinprisouinent was au enhance* 
ment of the sentence, and, as such, prohibited by 
s. 423 of the Code of Criminal Procedure. Queeu- 
Hinpress v. Dansang Bad a, 1. L R. 18 Bom. 751, 
referred Xo. Queen-Hmpress u, L.achmi Kant. 

[18 All. 301 

Queen-Empress V. Dansang Dada. 

* [18 Bom. 751 

1^.— Criminal Procedure Code (1882), .9.423 (5) 
(3) Penal Code [Act XL V of I860), ss. 147 ayid 379 
— Enhancement of sentence— J urisdiction of Alagis- 
trate.] In a c.ase where the accused were con- 
victed by a Deputy Magistrate of the offence 
of rioting under s. 147, and theft under s. 379, 
of the Penal Code, and sentenced to four mouths 
for the first, and two months for the latter, 
offence, but on appeal the District Magistrate, 
considering the case to be one of theft rather 
than rioting, abandoned the sentence under s. 
147. but upheld the conviction under s. 379^ 
of the Penal Code, and sentenced them to six 
months' rigorous imprisonment : — Held, that 
what the District Magistrate had in effect done 
was to enhance the sentence under s. 379 of 
the Penal Code, which he bad no powder to do 
under s. 423, cl. fb), sub-section 8 of the 
Code of Criminal Procedure. Ramzan Kunjra 
V. Ramkhelawan Chowbe. 

[24 Calc. 316 

Arpin Sheik v. Aeobdi Datia. 

[24 Calc. 318 note 
APPEAL TO PRIVY COUNCIL. Col. 

1. Cases in which Appeal lies or not ... 51 

(«) Finality of Decree or Order 51 

lb) Substantial Question of Law ... 51 

(c) Concurrent Judgments on Fact 52 
{d) Valuation of Appeal ... 53 

' 2. Practice and Procedure ... ... 63 

3, Stay of Execution pending Appeal... 64 

4. Effect of Privy Council Decree or 

Order ... ... ... 55 

See Limitation Act, s. 7. 

[18 Mad. 484 

See Oases UNDER Privy Council, Prac- 
tice OF. 

, Application for leave to. 

See Limitation Act, Art. 177. ^ 

[18 Mad. 484 
[19 Bom. 301 
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( ol ) D/GEST 

APPEAL TO PKIVY COUNCIL — (wntd. 

(1\ CASES IN WHICH APPEAL LIES 
OR NOT. 

(a) Fin'ality of Decree or Order. 

1 , — Order refusing to appoint lleceicer in 
sifit — Givll Procedure Gode (1882), s. 595 — 
Ldters Patent of the High Court, ss. H9 and 
40.] There is no appeal to Her Majesty in Coun- 
■ oil against an *^order refusing the appointment 
of a Receiver in a suit. Such order does not 
jhnaliy decide any matter Vhich is directly in 
issue in the cause respect to the right of 
the parties, and is not ‘‘final ” within the mean- 
ing of els. {a) and (^)of s. 595 of the Civil PrO' 
cednre Code and s. 59 of the Letters Patent ; nor 
ds the matter a special case falling within the 
terms of cl. {e) of s. 59 of the Code or s. 40 of 
the Letters Patent. Jufcices of the ^Peace for 
Calcutta V. Oriental Gas Comj?any. 8 B. L. E. 
4H3 ; Zutf All Khan v. Asgur Reza, I. L. E. 17 
Calc. 455 ; Klshen Persad Pandey v. Tllnciidharl 
Lull, I. L. E. 18 Calc. 182 ; and Jkihimhhog Bahl- 
d/hog V. Turner, I. L. E. 15 Bom. 155 ; L. E. 18 
I. A. 6, referred to. Chundi Dcji'T Jha i\ Pcd- 
•MANUND SliNGK BaMADUR. 

[22 Calc. 928 

2. — Order of remand on issue finally deolding 
aohole case — Refusal of certificate of Icace to appeal 
to Her Majesty in Council — Oicll Procedure Code, 
(1882), ss. 562, 56o, 695, 600 and^{)\,'] An order 
comprising the decision of the Appellate High 
Court upon a cardinal issue in a suit, that issue 
being one that goes to the foundation of the suit, 

' ^ind that can never, while this decision stands, be 
■disputed again, is a final decree for the purposes of 
Appeal to the Queen in Couucil, notwithstanding 
tbat there may be subordinate inquiries yet to be 
■made in disposing of the suit. Rahimbhoy Hahl- 
Iblioy V. Turner^ I. L. E. 15 Bom. 155 ; L. U. 18 
I. A. 6, referred to and followed. The certificate, 
•of which the grant was part of the procedure iu 
^the admission of such an appeal, was refused by 
:the High Court on the ground that the proposed 
appeal was from an order remanding a suit under 
.562, Civil Procedure Code ; and that orders of 
remand under that section were, by the practice 
of the Court, treated as not final within s. 595, 
el. (<a)., That practice is probably correct; hue 
hero the order only purported to ba under s. 562, 
which was not applicable. The first Court had 
not disposed of the suit upon a preliminary point, 
::S 0 as to have excluded evidence of facts appear- 
-ing to the Appellate Court essential ; and s. 565 
Appeared to be applicable rather than s. o62. The 
Appellate Court had reversed, ou^e for all, the 
decision of the first Court upon an issue as to 
the making and validity of a will, which issue 
.governed the whole case. Muz ear Hossein v, 
Bodha Bibi. 

[17 All. 112 
[L. R. 22 I. A. 1 

. Qi ) Substantial Question of Law. 

3. — Rejection of application to take additional 
^evidence on appeal — Gieil Procedure Code (1882), 


OF CASES. 

APPEAL TO PRIVY COUNCIL —"bontd, 

(1) CASES IN WHICH APPEAL LIES OR 

N OT — continued. 

{!)) Substantial Question op Jjkvt— concluded. 

.ss. 5GS and 596.] The rejection of an applicatiou 
under s. 568 to an Appellate^ Court to take addi- 
tional evidence on appeal cannot be said to involve 
any “substantial question of law” within the 
j ineaning of s. 596 of the Code so as to give the 
I right to an appeal to the Privy Council. In the 
I Goods of Prilm Ceand Moonshbe ; Upendka 
, Mohan Ghose r. Gopal Chandra Ghose. 

I <21 Calc. 484 

4:»--Clcll Procedure Code ( 1882 ), s. 596~- 
Sohstantial question of Inio.] Per Jardine, J. — 
Where the High Court iu appeal has confirmed 
the decree of the lower Court and has taken 
substantially the same view of the facts, and 
where, upon the facts as found by both Courts, 
no question of law arises, leave to appeal to the 
Privy Council should be refused. Per Ranade, 
J.*: —There is a distinction between the confirma- 
tion of a decree and the affirmation of the deci- 
.<ion and findings of the Courts of first instance 
by the High Court. The substantial question of 
iaw referred to in s. 596 of the Code of Odvil 
Procedure (Act XIV of 1812) need not directly 
arise out of the concurrent findings of fact, but it 
is enough if it is involved iu those findings, and 
can, if the appeal is allowed, be raised in the 
course of the argument. In re Vishwambhar 
Pandit. 

[ 20 Bom. 699 

(c) Concurrent Judgments on Fact. 

: 5 . — Case in loli ich no question of law Is involred-— 

Olcil Procedure Code (18S2), ss. i)^i)^and 600 — Find- 
ing of fa^ts not concurrent hut' in effect the saute,'] 
Where there is no point of law involved in a case 
the mere fact that the finding of the Appellate 
Court does not in terms coincide with the finding 
of the Original Court is not sufficient, where the 
findings of fact of the two Courts are in effect 
the same, to give a rmht of appeal to the Privy 
Council, notwithstanding that ihe value of the 
suit is more than Us. 10,000. In the Matter of 
the Petition of Ashyhar Reza, I. L. R. 16 Calc. 
287, distinguished. Thompson v . Calcutta 
Tramways Company. 

[21 Calc. 523 

6 . — Cleil Procedure Gode (1882), s. 596 — Restric- 
tiou of power in India to grant leave to appeal to 
Her Majesty iu Council — Concurrence of two Courts 
in deciding fact.] Where the decree of an Ap- 
I pellate Court has affirmed the decision of the 
I Court immediately below it upon a issue of fact, 
j and no substantial question of law i.s involved, 
j no appeal is open under s. 596 of the Code of 
j Civil Procedure, and leave to appeal should not 
j be granted by the High Court in such a case, 
j Nirbhai Das v . Eani Kuar. 


[16 All. 274 
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APPEAL TO PRIVY COUNCIL —COlltll. 

(1) CASES IN WHICH APPEAL LIES OR 

concluded. 

(tO CoN<^RRENT Judgments on V act - concld. 

7. — Onginal Gourfs decision^ on fact, affirmed 
hy the first Appellate Court — Question of fact — 
Question of laio not arising — Oi'Vil ProceTlure 
Code ( 1882), 596.] The Appellate High 

Coart had, by the decree now appealed from, j 
uffirmed upon the evidence the decision of the ! 
High Court in the original jurisdiction as to the i 
fact on which the judgment depended, viz., \ 
whether the defendant had attained full age ! 
at the time \^hen he had executed the first of I 
two mortgages, for the foreclosure whereof the I 
suit was brought. No question of law, either as , 
to the construction of documents or any other i 
point, was raised. Held, that the present appeal 1 
•could not b3 entertained. See NirVliai Das v. j 
Dani Knar, I. L. R. 16 All. 274. TuLSi Per- i 
SHAD Bhakt V . Benayek Misser. 1 

[23 Calc. 918 I 
[L. R. 23 L A. 102 
(d) Valuation of Appeal. • 

8. — Value of ‘pvoperty affected hg decree — Givil 

Procedure Code ( 1 882). s. 596. ] In an application 
for leave to appeal to Her Majesty in Council the 
value of the property ostensibly affected by the 
•decree sought to be appealed was below Rs. 10.000 ; 
but it appeared that the suit in appeal in which 
the said decree had been passed was connected j 
with another suit relating to the same property I 
in which a decree had been passed which was the 
subject of another similar application, and that 
the aggregate value of the two decrees was much 
above Rs, 10,000, and that it could not be knowm 
which of such decrees would affect which specific 
portion of the property in question: — Held, that 
under the above circumstances the application 
under consideration should be granted under the 
last paragraph of s. 596 of the Cod^of Civil j 
Procedure. In the Matter op the Petition 1 
DP Khwaja Muhammad Yusup. j 

[18 All. 196 ! 

9. — JBurmali Courts Act (XI of 1889), -s*. 10 — 
Burmali Qwil Courts Act (XVII of 1875), 49 — 
ProJjate and Administratmi Act (V of 1881). ss. B 
and ^{\-~CodG of Civil Procedure (1882), ss. 595 
and f)14.] No appeal lies to the High Court from 
^ final decree passed by the Recorder of Rangoon 
in the exercise of Original Civil Jurisdiction, 
where the value of the subject-matter of the suit is 
above teu thousand rupees, but an appeal lies to 
Her Majesty in Council. A decree passed by the 
Recorder of Rangoon, in a suit for grant of pro- 
bate of a will, is a final decree passed by him in 
the exercise of Original Civil Jurisdiction. Essop 
Hasbhim Dooply r. Fatima Bibi alias Mah Poh. 

[24 Calc. 30 

(2) PRACTICE AND PROCEDURE. 

10. — Evidence — Exhibits onarked for identifi- 
cation afterwards marked as admitted 07i both 
sldes'^^ by Bench Clerk — Certificate by Court as to 
the endorsement on exhibits— Record of appeal to 
the Privy Council.'] In an application for a eerti- ■ 


APPEAL TO PRIVY^OOUNCIL-c^/t^^. 

(2) PRACTICE AND PROCEDURE— 

ficate that a limited meaning should be placed 
upon endorsements made by the Bench Clerk on 
certain exhibits printed in the paper-book in a suit, 
which had gone on appeal bo the Privy Conncil, 
the Court, considering the reasons for the applica- 
tion to have arisen from the nature of the case 
and from the contentions on eiblier side, left the 
matter to be dealT) with by their Lordships of the 
Judicial Committee at the same time directing 
its order to be forwarded to the Privy Council. 
Rattan Koer v. Chotay ^auain Singh. 

[21 Calc. 476 

(3) STAY OF EXECUTION PENDING 
APPEAL. 

11 . — Qioil Procedux,e Code (1882). ss. 603 and 
608 — Stay of execution before appeal admitted — 
Practice.] Where a petition for leave to appeal 
to the Privy Council from a decree of the High 
Court has beejj presented, tlie High Court may 
grant a stay ot execution of its decree, although 
the appeal has not yet been admitted under s. 603 
of the Civil Procedure Code (Act XIV of 1882). 
Janbai V. Sale Mahomed Jappbrbhoy. 

[19 Bom. 10 

Order for security to be furnished by re- 
.spondent in Pricy Council— Order made after decree 
appealed against — Liability for mesne profits 
of persons g icing security — Civil Procedure Code., 
s. 608 — Revocation of surety — Contract Act (IX 
of 1872) s. 130 — Construction of .security bond.] 
The present plaintiff purchased land brought to 
sale iu execution of a decree and was put in* 
possession. The sale was set aside by the High 
Court, aud the purchaser was ousted. He pre- 
ferred an appeal to the Privy Couuci!, and the 
High Court directed that security be given for the 
mesne profits and the due delivery of the proper- 
ty without waste iu the event of the, appeal being 
successful. The present defendants furnished 
security and executed a document under which 
the plaintiff W'ho had succeeded iu the Privy 
Council now sued to enforce his rights. It 
appeared that after the date of the instrument 
abovementioned a payment was made from the 
income of the property iu satisfaction of a decree 
obtained by the zemindar against the present 
plaintiff for arrears of previously accrued 

due -. — Held (1) that the order of the High Court 
requiriug security to be furnished was not ultra, 
vires, and that the instrument abovementioned 
was enforceable; (2) that the defendants who 
had given no personal guarantee were not com- 
petent to pub %u end to the security under the 
provisions of the Contract Act relating to revoca- 
tion of a surety ; (3) that on the right eon-, 
sbruobion of the instrument the period for the 
profits of which the defendants were chargeable 
was that between the date of the instrument and 
the date of the decisiou of the Privy Council ; 

(4) that the defendants should be credited with 
the amount paid in satisfaction of the decre^or 
poruppu. Narayanan Chetti v. Arunachsl- 
LAM Chetti. 


[19 Mad. 140 
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(4) EFFECT OF PRIVY COUNCIL DECREE 
OR ORDER. 

13 . — Effect of or <ler of Erlry Cmuicll dism issing 
suit 071 power of lliffi Court to ma/ic orders i?i suit — 
Petltio 7 i for the amoidment of a7i order i/i Council 
dismisshig a suit — Receiver's liabilitif to account — 
Rights as hctweeii the Administrator' Geiieral 
and excottors tra/isfen’ing estate to him, and I 
the petitioner interested in the estate— Act II of | 
1874, i*. ol.] A Court bavij?" appointed a Re* | 
ceiver in a suit has authority, incidental to its i 
jurisdiction, to order-^him to account, although i 
the suit ma}^ be no longer pending. The estate • 
is in its liands, and the Receiver is its officer, and ' 
the dismissal of the suit by an Appellate Court ! 
<5oes nob alter that state of thing's. The original. 
Court in such a case ma^j permit partjes inter- 
ested to intervene on questions as to the accounts, 
and may deal with costs and other matters. In 
a suit by a phaintiff interested in the estate, 
wholly based on the alleged illegality of its 
transfer by the executors name<fiu the will of 
a Hindu, to the Administrator-General (Act I) 
of 1874, s. 81). decrees were made by the 
High Court, Original and Appellate, in the 
plaintiff’s favour. The Judicial Committee, how- 
ever, held the transfer legal ; and the suit, 
brouglit against tlie Admiuistrator-Gcneral and 
the executors as co-defendants, was dismissed : — 
Held, on ihe plaintiff's petition for such modi- 
fication of the order dismissing the suit as would 
maintain what had been ordered below relating 
to the accounts, thereby enabling the High Court 
^to bring matters in dispute to au end, that there 
were no grounds for the amendment. Their 
Lordships’ opinion was that the High Court 
would not be deprived of any jurisdiction in that 
respect by the dismissal of the suit. If it should 
be necessary to the carrying out of the transfer 
that the Administrator-General should take pro- 
ceedings, he could do so. To make orders upon 
the Court’s Receiver was within its powers ; and 
either the Receiver or the executors could be 
called to further account without the petitioner 
being met by the defence of prior adjudication 
of the matter (s. 13 of the Code of Civil Proce- 
dure) In the Matter of the Petition of 
PeemLall Mullick ; Administrator-General 
OF Bengal v. Peem Lall Mullick. 


[22 Calc. 1011 I 
[L. R. 22 1. A. 203 
APPEARANCE, DEFAULT IN. 

S>ee Appeal— Default in Appearance. 

[20 Bom. 736 
[19 All. 355 
See Civil Procedure Code, ss. 102 and 
103. 

[22 Calc. 8 


APPELLANT. 

Death, of. 

See Abatement of Suit-— Appeals. 

[16 AIL 211 


APPELLANT — concluded, 

See Parties— Substitution of Par- 
ties — Appellants. 

[21 Bom. 102 
[20 Mad. 51 

See Parties— Substitution of Par- 
TIES— Generally. 

[16 All. 211 

See Representative of Deceased 
Person. 

[21 Bom. 102 

, Poverty of. 

Security for Costs— Appeals. 


[21 Calc. 526 

APPELLATE COURT. Col. 

1. Exercise of Powers in various cases 57 

2. Evidence and Additional Evidence 

on Appeal ... ... 57 

3. Rejection or Admission of Evidence 

admitted or rejected by Court below 58 
^ 4, Errors affectiug or not merits of case 58 
5. Objection taken for first time on 

Appeal ... ... ... 60 

, Duty of. 

See Appeal in Criminal Oases— Prac- 
tice AND Procedure. 

[23 Calc. 347 

Judgment— Civil Cases, 

[19 Bom. 551 

See Remand— Ground for Remand. 

[19 Mad. 157 

See Will— Execution. 

[21 Calc. 279 

, Objection taken for first time 

^ in. 

See Waiver. ♦ 

[19 Mad. 127 

, Power of. 

See Appeal in Criminal Cases— Prac- 
tice and Procedure. 


[21 Calc. 955 
[23 Calc. 975 
[18 All. 301 
[18 Bom. 751 

See Civil Procedure Code, s. 544. 

[17 Mad. 265 

See Commitment, 

[23 Calc. 350 

See Decree— Form op Decree— Gene- 
ral Cases. 

[18 Mad. 415 

See Evidence— Civil Cases— Rent 

Receipts. r 


[24 Calc. 251 
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APPELLATE COU'Rj^—ccnUnned. 

See High Court, Jurisdiction of— 
High Court, Bombay— Civil. 

‘ , [20 Bom. 480 

See Letters Patent, High Court, 
N.-W. P., CL. 10. 

[17 AU. 475 

See Madras Forest Act, s. 4. 

[17 Mad. 193 

See Parties— Adding Parties to Suits 
—Respondents. 

• 16 All. 5 

[19 Mad. 151 

See Recognizance to Keep Peace. 

[17 All. 67 

See Sentence — Imprisonment — Im- 
prisonment IN Default op Fine. 

[17 AU. 67 

(1) EXERCISE OF POWERS IN VARIOUS" 
CASES. 

1. — Plaint, Amendment of — Api^ellate GourVs 
power to amend plaint — Suit for rent eonxerted into 
one for ejeotmejit — Variance I etTveen pleading and 
proof —Civil Procedure Code (1882), ss, 53 and 582,] 
An amendment of a plaint, which materially trans- 
forms the nature of the claim, cannot be made 
under s. 53 of the Code, and certainly not in appeal. 
Section 63 permits amendment of the plaint 
before judgment, and not after. The larger 
powers conferred on Appellate Courts by s. 582 
do not authorize such a material transformation 
of a suit in appeal. Bai Shri Majirajba v, 
Maganlal Bhaishankar. 

[19 Bom. 303 

(2) EVIDENCE AND ADDITIONAL EVIDENCE 
" ON APPEAL. 

2. — Civil Procedure Code (1882), s, oGS.] The 
test as to whether additional evidence should be 
received in an Appellate Court under s. 5G8 of the 
Code of Civil Procedure depends upon the question 
whether or not the Appellate Court requires the 
evidence to enable it to pronounce judgment or 
for any other substantial cause ” ; as to this the* 
Appellate Court is to be the sole judge. iN the 
Goods of Prem Chand Moonshee ; Upbndra 
Mohan Ghose v. Gopal Chandra Ghose. 

[21 Calc. 484 

3. — Civil Procedure Cad e{\^?>‘2), e 568 — Reniaiid 
— Direction hy Appellate Court to take fnrtliev evi- 
dence.'] In a suit on a *hypothecation-boud the 
plaintiff relied in bar of limitation-on endorsements 
of part-payments appearing on the bond. The 
Court of first instance held that the endorsements 
were genuine. The Court of first appeal remanded 
the suit for further evidence to be taken with 
regard -^o the endorsements and directed the 
Court to record an opinion on the question of the 
handwriting of the endorsements ; and held 


APPELLATE QOTPPJP-^continued. 

(2) EVIDENCE AND ADDITIONAL EVIDSNOB 

ON APPEAL — concluded. 

upon the return of the evidence that the endorse- 
ments were forgeries and dismissed the suit :— 
Held, that the additional evidence was legally 
taken and admitted under s. 663. Shrinivasa- 
chariar V. Kangammal. 

• • [18 Mad. 94 

4. — Remand to tlie^Appellate Court — Additional 
evidence in Appellate Court— -Finding of fact 
upon evidence taken after renfand —Civil Procedure 
Code (1882), s. 568.] In a second appeal, the 
High Court set aside the decrees of che lower 
Courts on the ground that certain issues raised ir^ 
the suit were not considered by those Courts, 
and remanded the casa to the lower Appellate 
Court for a proper decision of the case. The lower 
Appellate Court took evidence on the issues not 
cried before, and came to findings of fact on 
that evidence that the lower Appellate 
Court tried the case, not as an original case, but 
as an appeal, and acting under the powers 
given to it tobk fresh evidence. Beni Pershad 
Kuari V. Nand Lal Sahu. 

[24 Calc, 98 

(3) REJECTION OR ADMISSION OP EVI- 

DBNOE ADMITTED OR REJECTED BY 

COURT BELOW. 

5. — Document not sufficiently stamped admitted in 
evidence hy lower Court.] A Court of first instance 
having admitted in evidence a document im- ^ 
properly stamped, the Appellate Court cannot 
question its admissibility, Shiddapa v. Irava, 

[18 Bom. 737 

(4) ERRORS AFFECTING, OR NOT, MERITS 

OF CASE. 

6. — Non-joinder of plaintiff' s undivided hrotUer 
— Suit hy mortgagee against sons of a deceased 
judgment-dehtor — Decree against nunnhers of joint 
family — Parties, Non-jobider of — Civil Procedure 
Code (1882), s. 578.] A personal decree on a mort- 
gage was passed against a Hindu (the mortgagor) 
and his two sons on 19th October, 1877, The decree 
provided for payment of the secured debt in 
various instalments by May, 1895, The mortgagor 
died in 1883 having discharged part of the debt. 
The decree-holder having attached certain family 
property in execution, the mortgagor’s two 
younger ^ons, who had not been born at the date 
of the above decree, objected that their shares 
were not liabl? to attachment. This objection 
prevailed, the Court expressing the opinion that 
the matter in controversy should be determined 
in a regular suit. The other defendants iu the 
suit of 1877 had both died in the interval, one of 

■ them leaving infant sous. The decree- holder (in 
whose sole name the mortgage stood) now sued 
the sous of the mortgagor and their infant 
nephews in 189 1, describing himself, being aijj^w- 
ed to amend his plaint, as managing coparcener 
and representative of the joint family, A plea of 
non-joinder was raised, inter alia, on the ground 
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APPELLATE OOUBT ^contmned. 

U) ERRORS AFFECTINa, OR NOT, MERITS 
OF CASE — coficlnded. 

‘ fcbafc tbe plaintiff bad an undivided brother:— 
Rdd, that since the plaint (as amended) showed 
that the plaintiff sueti as inauaj,dnff member of 
his undivided family, the omission to join his 
brother was a merely formal error, and was not 
fatal to the suib.^ RAMAYYA y.^VBNKATARATNAM, 

[17 Mad. 122 

*7,-^ Ref a ml of CouH to summott 2 oltrie-<;ms—Olvll 
Froeeduve Code {18S2f, ,?,s\ 159 and 578.] Where 
an application to a Civil Court for witnesses to be 
summoned has been refused on the jjround that 
the applicant had" negligently or with intention 
to delay the hearing postponed the making of 
his application for a sumrpous until a time when 
it would be impossible to obtain the attendance 
of the witnesses at the bearing, and the refusal 
is made one of the grounds of appeal against the 
decree in the suit: — Held, that s. ^78 of the Code 
of Civil Procedure would apply if tiio irregularity 
in refusing the applicabiou did not affect the 
merits of the case, if it did affect the merits of 
the case, the ground of appeal would be a good 
one. Bkagwat Das v, Debi Dm. 

[16 All. 218 

8 . — Fxeontlon of decree affaimt repre.'^entatire 
of dehtor-^Givll Procedure Code (1882). 5 . 5 , 

248 andi 578 — Application hj decreeAioldor 
for e^ceeatlon of decree hy cnhstitntlon on 
death of the judgment debt or to the Court ichere 
J:he decree has been transif erred.'] A decree was 
transferred to another Court for execution. 
Pending the proceedings, one of the judgment- | 
debtors died. On an application to that Court 
by the judgment-creditor to execute the decree 
against the legal representative of the deceased 
judgment-debtor, a notice was issued under s. 248 
of the Code of Civil Procedure. The legal 
representative objected that the Court had no 
juristic: ion to entertain the application, and 
that the application sliould have been inadeuiiiler 
8. 234 of the Code to the Court that passed 
the decree: — Held^ that even assuming that an 
application under s. 234 to the Court which 
passed the decree was a neces.sary preliminary bo 
proceedings under s. 248 by the Court executing 
the decree, the omission to make it was only 
an irregularity which did not affect the merits 
of the ca.se, and. under s. 678, the order of the 
Court of first instance should not have been 
reversed on acdount of such irregularity.. Sham 
liAL Pal V. Modhcj Sudan Sircar^ 

[S2 Calc. 558 

9. — Cirll P roped ore Code (1882 ). 8 . 578 — 
Illegal order of reouinil —IrregnUirity affeeU-ng 
the- meriU.] Where a District Court reversed the 
District Munsif’s decree and remanded the case 
for a revised finding on the merits : Held^tArsA 
this proceflure was nHra and illegal, and that 
as^ie irregularity, might have affected the merits 
of 'Tnie^case, s, 578,.: Civil Procedure,, Code, was 
inapplicable. Malikarjuna v. Pathaneni. 

[19 Mad. 479 


APPELLATE 00X1^^— continued, 

(5) OBJECTION TAKEN FOR FIRST TIME 
ON APPEAL. 

10. — -Notice to quit.] An objection as to the 
necessity of notice to quit is one which may be 
taken on special appeal. Dcdhu v. Madhavrao 
NaUAYAN GtADRE. 

[18 Bom. 110 

11 . - Pan •ties— Suit for specific pcrfornuince — 
Practice.] An objection that certain of the de* 
fendants should not have been made parties to a 
suit for specific performance of an agreement 
because they were nob parties tathe agreement 
cannot be taken in second appeal for the first time ; 
as it only involves a question of practice. Dodhu 
V. Madhavrao Narayan Gadue. 

[18 Bom. 110 

12. — Defect of parties — Suit for qjaynient of niort^ 
gage money or foreclosure — yon-jolnder of person 
interested in the mortgaged property^ Effect of — 
Transfer of Property Act, s, 80 —Civil Procedure 

(1882), s. 32.] The non-joinder in a suit to- 
which Chap. 17 of Act 17 of 1882 applies of 
a person interested in the mortgaged property 
within the meaning of s. 85 of that Act, and 
of whose interest the plaintiff has notice, is 
a fatal defect in the suit, unless cured by the- 
action of the Court under s. 32 of the Code- 
of Civil Procedure ; and where such non-joinder 
Is brought to the notice of the Court, the Court 
will give effect to the objection and dismiss the- 
suit, even though such objection be raised for the 
first time in appeal. 3Iata Dm Kasodhan v. 
Kaclrn IIusaDi, I. L. R. 13 All. 432; Jankl Prasad 
V. Khhsri Das, I. L. R. 18 All. 478 ; and Bhawanl 
Prasad v. Kallu, I. L. R. 17 All. 537, referred to. 
Ghulam Kadir Kuan v. Mustakcm Khan. 

[18 All. 109> 

13. — Qivtl Procedure Code (1882), s. 44 — Mis- 
joinder of causes of action — Objeption not taken 
in Court of first instance.] An objection under 
8. 44 of the Code of Civil Procedure as to mis- 
joinder of causes of action should be taken in the- 
Court of first instance and not for the first tirae- 
ou appeal. Where such an objection had been 
raised for the first time in appeal the High C:>urb 
in second appeal declined bo entertain it. Don^- 
fiiha Krishnaji Patel v. Raniohandra Bhagvat, 
I. L, R. 5 Bom. 554, followed. Maula Gulzari 
Singh. 

[16AU. 130' 

1^.~ Question of jurisdiction talien for first tima 
on appeal.] An objection to the jurisdiction of 
the Court may be taken at any stage of the suit, 
and the Court is nob only competent but bound 
to bake notice of it. In this ca.se it was taken 
and allowed on appeal. Ranchod Morar v. 
Bezanji Edulji. 

[20 Bom. 86 

IB.—JurisdlGtlon—SuU for property wrongly 
takendn e-ceeution of decree— Separate suitNrought 
loiiere proeeedlng should have been in execution.] 

Where a suit for the recovery of iands takeir 
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APPELLATE COURT- cont laved. 

(5) OBJECTION TAKEN FOR FIRST TIME 
ON APPEAL — contrnued, 

bj the decree-holder in excess of his decree bn'; 
been held not to lie under s. 244 of the Civil 
Procedure Code, but the suit had been instituted 
in the Court which had jurisdiction to execute 
the decree, the plaint may be regarded as an 
application to that Court for determining the 
question v hether the lands are covered by the 
decree, and the suit does not therefore fail for 
want of jurisdiction. Pnrmessaree Persliad 
Narain Sivgh v. Janhee Kooer, 19 W. R. 90; and 
Azizvddbi Boss^in y. Pamanvgra Roy,\. Ij, R. 
14 Calc. 605, referred to and followed i—Peld 
also, that in such a case, it is incumbent upon 
the defendant to raise the plea of jurisdiction in the 
Court of first instance, the question being not a 
pure question of law, but a que.stion which would 
depend upon facts. Emu Mahata v, Suyama 
Churn Khawas. 

[22 Calc. 483 

16. — Ohjectlo a to jurisdiction on the ground of 
xorong valvatUui of suit — Suits Valuation J^at 
{Vli f)/ 1889), s. 11.] The High Court held thixt 
it was not at liberty to entertain an objection 
that the suit was uot within the pecuniary limits 
of the District Alunsif’s jurisdiction, as it ap- 
peared that the appellant had uot been preju- 
diced on the merits. Muthusami Mudaliar 
V, Nallakulantha Mudaliar. 

[18 Mad. 418 

1 * 7 , — 01 jeotion talien for first time in second 
appeal that 2 )relimlnaries to suit hare not been 
taken — Question of jurisdietion.'\ In a suit for 
declaration of the plaintiffs’ right to hove their 
names registered a.s purcha-sers of a tenure an 
objection having been raised in second appeal, that 
the Court had no jurisdiction to entertain the suit, 
as the plaintiffs ^ad uot previously asked the 
Collector to place them on the register: — IMd^ th.at j 
this circumstance was nob necessary to give juris- ' 
dicbiou, although it might be a reason for treanng 
the suit as premnbure. 'I’haC objection, however, 
being taken for the first time in second appeal, was 
disallowed. Bhikaji Baji v. Pandu. 

[19 Bom. 43 

13, — Objection based on point of laio — Second 
appeal.'] An objection based upon a point of law^ 
may be made in second appeal, provided it does not 
involve th t taking of any additional evidence cn 
matters of disputed facts. Gavdappa v. Giri- 
mallappa. 

[19 Bom. 331 

19, — Question of deficiency if Court fee not raised 
in the Court of first instance—Gourt ■ Pees Act, s. 1 2— 
Pstoppel.] The plaintiffs, suing in respect of cer- 
tain plot^ of land, by mistake undervalued their 
claim with regard to the said land, and in conse- 
quence paid an insufficient court-fee on their plaint. 
This mistake was not discovered until the case bad 
come in appeal before the High Court, and when 
discovered the deficiency was at once made good:- 
Held, that no plea- as to the deficiency in the 
court-fee having been raised, as it might have 


APPELLATE COTJ'R%-co7iclvded. 

(5) OBJECTION TAKEN FOR FIRST TIME' 
ON APPEAL — oonchided. 

been, by the defendant before the decision of the- 
suit in the Court of first instance, such plea, 
could not be raised for the first time in appeal. 
Wjlayat Ali Khan v. Emardaraz Ali Khan. 

[19 All. 165. 

APPOINTMENT, POWER* OF. 

See Hindu JjAw— Will— Construction 
OF Wills. 

» [19 Bom. 647 

[21 Bom. 709 

See Will-Construction. 

[18 Bom. 1 

— — , E^sereise of,, 

^See Transfer op Property Act, s. 5:h 

[22 Calc. 185 

APPROVER. 

See Pardon. 

[24 Calc. 492 

, Evidence of. 

See Confession— C onfessions to- 
Magistrate. 

[22 Calc. 50^ 

, Prosecution of. 

See Practice— Criminal Cases— Ap- 
provers. 

[24 Oalc. 492 

, Trial of, jointly with other ac-"' 

cused. 

See Sessions Judge, Jurisdiction of. 

[22 Calc. 50 
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1. Arbitration under Special Acts ... 63- 

2. Reference or Submission to Arbi- 

tration .. ... ... 63 

3. Appointment of Arbitrators and 

XJmpires ... ... ... 64 

4. Awards... ... ... ... 65 

(«) Construction and Effect of 
Awards ... ... ... 65- 

(5) Validity of Awards and 
Ground for setting them aside 65 • 

0 . Private Arbitration ... ... 67' 


See Cases under Appeal— Arbitra-- 

TION. 

, Agre^ent to refer to. 

See Specific Relief Act, s. 21. 

[23 Calc. 956 . 
, Letter of submission to. 

See Stamp Act, Sch. J, Art. 5. 

[19 Bom. 32 ; 

, Power to refer to. 

See Dekhan Agriculturists Relief 
Act, s. 13. 


[19 Bom. 553; 
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ARBITRATION ~ continued ^ 


, Reference to. 

See Compromise— Compromise of Suits 
UNDER Civil Procedure Code. 

[20 Bom. 304 

See Evidence — Parol Evidence- 
Varying OR Contradicting 
Written Instruments. 

^ [21 Bom. 335 

(1) ARBITRATION UNDER SPECIAL ACTS. 

— Act XXof 1863, '"5 ~ Power to refer mlt to 
arbitration — Suit for disniUsal of members of de- 
vastanam. committee — Validity of award.] Where 
a suit for dismissal of the members of a devas- 
tanam committee and damages was referred 
under Act XX of 1863, s. ^;6, to arbitrartors who 
passed an award dismissing them as prayed 
and decreeing a portion of the damages claimed 
with interest: — Held., that the Court had power 
to refer the matter to the arbitrators, and the 
arbitrators had power to decide it aud to award 
■damages with interest, provided the amount, 
inclusive of interest, did not exceed the amount 
^claimed in the plaint, Pehumal Naik r. Sami- 

,NATHA PiLLAl. 

[19 Mad. 498 ; 

2i,— Pelihan Agriculturists Ihlief Act {XVII | 
-e/ 1879}, ss^ 47 and 74 — Civil Procedure Code ! 
6(1882), ss 518—521 and o22— Power to fie I 
private award to loliieh agriculturist debtors 'are I 
parties.] A Civil Court can file a private award | 
•to which agriculturist debtors are parties without I 
adjusting the accounts under the Dekbau Agri* i 
• culturists Relief Act. Gangadhar V. Maliadu^ 1 
I. L. U. 8 Bom. 20j followed. Mohan v. Tuka- 

tliAM. 

[21 Bom. 63 

P- Lajid Perenue Act, ss. 222 to 231 — 
Aioard by one arbitrator only — Effect of such 
aiward and of the decision of the Settlement Officer 
thereon.] The provisions of ss. 222 to 231 of ' 
Act XIX of 1873 contemplate that the award 
itherein dealt with should be an awnard made by 
more arbitrators than one. Where therefore a 
'Settlement Officer had delivered a decision under 
•s. 230 upon what purported to he an award by 
one arbitrator only, it was held that such so-called 
^award and the decision thereon of the Settlement 
■Officer would not prevent the matters dealt with 
therein being reopened in a civil suit. Jatan 
Singh v. Mahadeo Singh, Weekly Notes, A^l. (1886) 
180, distinguished. Pabsidh UAj^v. Raji Nain 

iRAI. 

[18 All. 172 

(2) REFERENCE OR SUBMISSION TO ARBI- 
TRAflON, 

4 . — Agreement to refer future differences to 
arbitration— Naming of arbUrators—Oivil Pro- 
(1SS2), s. 623.] A general agree- 
ment to refer future differences to arbitration 
.comes within s. .523 of the Civil Procedure Code 
.<Aot XIV of 1882), and may be filed under 


(2) REFERENCE OR SUBMISSION TO ARBI- 
TRATION —concluded. 

that section. The section is not confined to cases 
in which a dispute actually existing at date of 
agreement is agreed to be referred to arbitration. 
But^tbe agreement must name the arbitrator or 
arbitrators, and an agreement* which provides tor 
the future appointment or election of arbitrators 
does not fall within the section. The effect of 
the last clause of s. 523 is to give the parties to 
such an agreement power to nominate the arbi- 
trator, even wdien they have agreed that he shall 
he appointed by the Court. In such cases the 
Court must appoint their nominee. Fazulbhoy 
Mehrali Chinoy /?. Bombay and Persia Steam 
Navigation Company. 

[20 Bom. 232 

b. — Appliceitlon for probate — Opposition by 
GO reator~-Rcf crcnce by eweeutor to arbitration — 
Effect of award— J urisdictlon of festamentary 
Court to decide (Question of award — Power if 
exenmtor to refer question of ' c.recution of will to 
Y^dration ] Any dispute (for in.^tance* as to the 
due execution of a will) in a suit on the Testa- 
mentary side of the High Court can be referred 
to arbitration, and the Court will recognize such 
refei-erice aud the award made in it. An exe- 
tor having propounded a will and applied for 
probate, a caveat was filed denying the execution 
of the alleged will, and the matter was duly 
regi.stered as a suit. The executor and the 
caveatrix subsequently referred “the dispute” 
to arbitration, and an award was made that the 
alleged will had not been executed. The exe- 
cutor nevertheless^ subsequently continued the 
suit. At the bearing the caveatrix pleaded the 
award and contended that it was binding on the 
plaintiff (executor). The plaintiff (executor) 
contended thnt the Court as a Court of probate 
bad no jurisdiction to try any*que|?tiou as to the 
award, t%t was limited only to the question of 
the execution of the will : — Candy, J., 

’ that the Court had jurisdiction to determine the' 
question as to the award '.—Held, also, that the 
award was binding on the executor, Ghella- 
BHAi Atmaram r. Nandubai. 

[20 Bom. 238 

—In the same case on appeal— (Farran, 
J.. and Strachey. J.)— An executor, against 
whose application for probate a caveat has been 
entered, cannot submit to .arbitration thequestion 
whether tlie will propounded by him was duly 
executed by the deceased. Ghellabhai Atma- 
Ram T. Nandubai. 

[21 Bom. 335 

^(3) APPOINTMENT OP ARBITRATOBS AND 
UMPIRES. 

Code (ISS2), ,?.<?. 510 and 
^'l\ — liefusal of person appointed arbitrator to 
Appointment of arbitrator by Judge— Efect 
of s. .ol4 on such appffntmcnt.] The words so 
consistent with any agreement 
eo filed m s. 524 of the Code of Civil Procedure 
ao not mean that the agreement must contain itt 
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ARBITRATION — contbiHfd. 

(3) APPOINTMENT OF ARBITRATORS OR 
UMPIRES — aon.eUtde/L 

every case, an express provision as to what ougrEt 
to be done if any arbitrator is unwilling to act, 
in oriier that a Jiidpfe may act in conformity to 
it, and that s. 510 has otherwise no nppli^ja- 
tion. The reasonable construction is that tlie 
action of the Judg-e under s, 510 should not 
be inconsistent witli the agreement, if it contains 
any special provision on the subject. Balil 
Pattabhirama Chetti u. Seetiiarama Chetti. 

[17 Mad. 498 

Xi) AWARDS. 

(a) Construction and Eepect of Awards 

7. — Mahitoiance, Grant of vlllaga for — Nature 
of grant, whether absolute, or resu7)iahle.] A grant 
of villages was made by a tahthdnr to his younger 
son for maintenance. The elder son inherited the 
family talnk. In the next generation, in 1869, 
an award was made by a body of Oiidh tahihdars 
as arbitrators on the submission of the dispu- 
tants, who directed that the village “ given atl 
maintenance be decreed in favour of the grantee 
to continue as heretofore.” The questions raised 
in that award were whether the villages had 
been granted only for life, or were inheritable 
by the descendants of the grantee, and whether 
the taluMar, or the bolder of the grant for the 
time being, was liable for the revenue on the 
villages. The same questions were now raised by 
the third generation, who were the great-grand- 
sons of the grantor, on the construction of the 
award. There was no limitation in the original 
grant of the villages to the grantee personally, nor 
was the grant expressly declared to be to him and 
his lineal descendants through males. But posses- 
sion had followed in that order, and the tahoMar 
had always paid the revenue. The award, not 
having been filed within six months after the pass- 
ing of the Oudh Estates Act, 1869, did noi? come 
within 8. 8B of that Act ; — (1) That the 

award was not on that account invalid. It was 
obligatory upon both parties to the submission 
and upon those whose interests they represented. 
(2) That evidence of the antecedent possession of 
the villages, as well as of the acts 

of the arbitrators, was admissible. (3) That the 
terms of the award conferred upon the grantee 
and his descendants, the right to possess the 
villages free of rent to the talvhdar, who 
remained responsible for the revenue. (4) That 
the villages would not revert to the tahMa7''s 
line until the line of the grantee’s descendants 
should have become extinct. BhaiyA Ardawan 
Singh v. Udey Pratab Singh. 

[23 Calc. 833 
[L. R. 23 I. A. 64 

(^) Validity of Awards and Ground 
FOR Setting them Aside. 

Q,~Snl?)iiissiofi to arbitratioTi — Award not dis- 
posing of the matters referred— Finality of 
aionfd— Validity of award— Waiter— Consent of 
parties — Partition'] The ground for holding an 

W, D 


, ARBITRATION — contln^Led. 

\ (4) AWARDS — eontimied. 

{h) Validity of Awards and Ground for 
Setting them A^ix>f.— continued, 

award to be invalid on account of its not disposing 
of all the matters referred appears to be tliat there 
is an implied condition in the submission of the 
parties to the arbitration that the award shall dis- 
pose of all. This ct^ndition may be waived by the 
consent of the parties before the arbitrators. The 
partition of joint es'^ate, consisting of different 
properties, having been submitted to arbitration, 
an<l the parties agreeing to ^ division being made 
by steps, and that each division should be final 
j without any condition that the award should not 
I be final while part remained undivided : — Held, in, 
! a suit brought by one of the parties for partition 
I of the wlv)le estate, afl^r such a division of part, 

I that although cases cited as to the invalidity of 
an incomplete award might have been applicable 
bad the arbitrators awarded as to only part of the 
property of thei^own authority, and without that 
of the parties, it was competent to the latter to 
agree before the arbitrators to the division being 
made as it bad been ; and that here the partition, 
as to the property divided, was final. Only a 
decree for the partition of the undivided residue 
could be made. Makund Ram Sukal v. Saliq 
Ram Sukal. 

[21 Calc. 590 
[L. R. 21 I. A. 47 

9. — Ground for setting aside aboard — Arbitrator 
receiving evidence from one side m abseiice of 
other side — MiscondU’Ct — Civil Procedure Code 
(1882), s, 521.] An arbitrator ought not to hear 
or receive evidence from one side in the absence 
of the other side, without {if he does) giving the 
other side affected by such evidence the oppor- 
tunity of meeting and answering it. This pro- 
position is, however, subject to the qualification 
that the parties may agree that a reference may 
be conducted in any particular way. and such an 
agreement may be either express or implied from 
their conduct during the arbitration, and they may 
also expressly or by their conduct waive their 
objection to an irregular course of conduct on the 
part of the arbitrator. Where an arbitrator 
received certain papers and documents from the 
defendants in a suit referred to his arbitration, 
together with a letter from the defendants con- 
taining certain documents sent to him ^nd made 

his award without giving the plaintiffs an oppor- 
tunity of seeing the said papers and documents, 
and of meeting the inferences deducible from 
them: — Held, that there was such a breach of 
duty on the part ^f the arbitrator as entitled the 
plaintiffs to have the award set aside. CURSETJi 
Jehangir Khambatta V, Crowder. 

[18 Bom. 290 

10. — O^nission to fix time for delivery ofaward-^ 
Award not signed by the arbitrators hi the 
yresence of each other — Civil Procedure Code 
(1882), ss, 508 and 616.] An award is not invalid 
merely because no time has been fixed foP'tiT^ 
making of the award, s. 508 of the Code of 
Civil Procedure being directory and nob manda- 

3 
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tory. Bar Narairt Smgli v. Bhacjmant Knar, 

I. L. R. 10 All. 137, followed. It is necessary, as 
provided by s. 61 C of the Code, that all the 
arbitrators agree to the terms of the award, but 
there is no piK)vision of laj^ requiring them to 
sign it in the presence of each other. Bliaha- 
snndari Ban v, JSlaliluinlal Bey, 8 B. L. R. 125, 
followed, Muthukutti Nayakan v. Acha 
Nayakan. • 

[18 Mad. 22 

11 . — Ticferenee apjilied for by agent luitkont 
^authority — Knoivdedge and tacit ratification by 

principal — Bstogypel.'] In a suit which was defend- 
ed by au agent (am^moliiitar) on behalf of the 
defendant, the agent applied for a reference to 
arbitration although he had no power to do so under 
the avimolilitamamalh. After the submission of 
the award, objection was made behalf of the 
defendant that the agent had no authority to 
apply for or consent to the reference The objec- 
tion was overruled by the Court, and a decree 
made in accordance with the award with one 
slight modification in the defendant’s favour: — 
Held, that although the agent was not authorized 
to apply for or consent to a reference, the defend- 
ant, having been aware of the proceedings and 
tacitly ratified the action of his agent, could not 
be allowed to question the legality of the award, 
and the award wjis not void ab initio, XIniraman 
V. Chatlian. I. L. R. 9 Mad. 451, referred to. 
Saturjit Pertap Bahadoor Sahi %\ Dulhin 

OULAB EoER, 

[24 Calc. 469 

(5) PRIVATE ARBITRATION. 

12. — Appldcation to file gyrir ate award — Objectioti 
to award, Effect of — Poioer of Conit — Civil Pr 0 ‘ 
cedure Code (1882), .s*,?. 620, 521, 525 and 620.] Beld 
by the Full Bench (Petheram. C. J., and Prinsep, 
PiGOT. Macpherson and Qhose, JJ.)— Where an 
application is made to a Court for filing a private 
award, and objections are raised in a verified writ- 
ten statement, and the objections are such as fall 
within s. 621 of the Code of Civil Procedure, the 
Court is not bound to hold its hand and reject the 
application, but it is the duty of the Court to in- 
quire into the validity of the objections raised, 
and thereupon determine whether the award'’ 
should be filed or not. Per Prinsep, Pigot and 
Macpherson. JJ, — Where on such an application 
au objection is taken that the matters.., iu dispute 
were never referred to arbitration, and is therefore 
not on the grounds mentioned in s. 521, the 
Court has no jurisdiction to deal with it, but 
should reject the application and refer the parties 
to a regular suit. Surjan IIaot v, Bhikari 
Raot. 

[21 Calc, 213 

IZ,— Civil Procedure Code Cl 882), ss. 520, 621 
^*^6 Befusal by Court to file awai'd — (xrou 7 ids 
tsuown. ] In s. 526 of the Code of Civil Procedure the 
word “shown ” is not equivalent to “alleged,” but 
it is necessary that one of the grounds mentioned 
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in s. 620 or s. 521 should be proved to the satiafac 
tion of the Court before the Court is^ justified in 
refusing to file the award. Dntto Singh v. Bosad 
Bahadur Singh, I. L. R. 9 Calc. 575 ; and BandeUar 
Y,*Bandeltars, I. L. R. 6 Bom. 663, followed; 
Burvonath Chowdhvy v. Kistarini Chowdhrani, 
I, L. R, 10 Calc. 74; and Ichainoyee ChowdJiranee v, 
Prosunno Nath Chowdhri, I. L. R. 9 Calc. 667, dis- 
sented from. Jagan Nath v. Mannd Lal. 

[16 All. 231 

14. — Civil Procedure Code (1882), ss. 625 a7id 
526 — Objection to a2yplicatio7i to file an award 
m Gonrtthat 07ie party had 7iot agreed to refer aiiy 
matter to arbitration — Jurudiction of Court to 
dcteimiine loliether the gyar ties had or had 7iot refer- 
red the matter i7i questio7i to arbitration,'] An 
objection to an application made under s. 525 of 
the Code of Civil Procedure that the parties had 
not agreed to refer to arbitration any matter, or 
had agreed to refer some only of the matters 
determined by the award, or that the document 
alleged to be an award was not an award of the 
arbitrators, is an objection which must be consi- 
dered and determined under s. 626 upon evidence 
by the Court to which the application is made. 
Choivdhri Murtaza Bosseln v. Beclauuiissa, L. R. 
3 I. A. 209 ; Saiiud N^atlm v. Jaislianhar Bahu- 
hraiyi, I. L. R. 9 Bom. 254 ; Venhatesh Kha7ido v. 
Oha7iagyaavda. I. L. R. 17 Bom. 674 ; Lala Iswan 
Prasad v. Bir Bhanjaii Tewari, 8 B. L. R. 315 ; 
16 W. R. P. B. 9 ; Eussaini Blbi v. hlohsin Khan, 
I. L. R. 1 All. 156; SurpDi Baot v. Bhikari Raot, 
I. L. R, 21 Cal. 213 ; and Muhammad Aiawaz Khan 
V. Alam Khan, I. L. R. 18 Calc. 414; L. R. 18 
I. A. 73, referred to. Amrit Ram v. Dasrat Ram. 

[17 All. 21 

15. — Apgylicatioyi to file award — Civil Procedyire 

Code ^1882), 521, 622, *526 a7id 323-^ Objec- 

tions as to factU7n or validity of submission 
a7id award.] Where on an application to file au 
award under ss. 525 and 526, Civil Procedure 
Code (Act XIV of 1882), objections, which in the 

I opinion of the Court are not merely frivolous or 
colourable, are raised to the factum or validity of 
the submission and award, the Court has no 
jurisdiction to deal with them and must refer the 
' parties to a regular suit. Sa77uil Nathu v. JaA- 
sha7iker Balsnkram, I. L. R. 9 Bom. 254 ; and 
Surjan Raot v. Bhikari Raot, I. L. R. 21 Calc. 
213, followed Amrit Ram v. Basrat Ram, 1, L. 
R. 17 All. 21, not followed. Tejpur Bewchand 
V . Mahomed Jamal. 

[20 Bom. 596 

16. — AgypUcation to file award — Objectio7i that 
submissio7i was revoked before aioard made — JuriS' 
dietio7i ofCemrt to deterumie objection — Subsequent 
S7iit to annul aioard — Civil Procedure Code (1882), 
ss. f>2\, h'2'2 emd 626 — Right of suit.] The plain- 
tiff’s case was that arbitrators, to whom differences 
between him and the defendant had been referred, 
had out of enmity to him and at the defendant’s 
instance, made a fraudulent award on 17th 
February after he had revoked his submission 
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caud had antedated it as on 1st February; that 
the defendant had instituted proceedings under 
Civil Procedure Code, Chap. XXXVII, and his 
• objections to the above effect having been over- 
ruled, a decree was passed in terras of the award. 
He now sued to have it declared that neither the 
decree nor the award was binding : that 
;the Court had jurisdiction to determine the gen- 
uineness or validity of the award in the proceed- 
ings under Chap. XXXVII, and that the present 
suit was not maintainable. Chintamallayya. 
Ty. Thadi Gangireddi. 


J^BITRATOR. 


[20 Mad. 89 


See Cases under Arbitration. 


ARCHITECT, CERTIFICATE OP, IN 
BUILDING CONTRACT. 

See Contract— Breach of Contract. 

[ 19 Mad. 178 

ARMENIANS. 

See English Law. 

[24 Calc. 216 

ARMS ACT (XI of 1878), 

, S. 19. — Unlawful possession of arms — Tern- 

jporavy custody of arms not for use as such.] The 
mere temporary possession without a license of 
arms for purposes other than their use as such, 
as, for instance, where a servant is carrying his 
•master’s gun to a blacksmith for repairs, or where a 
blacksmith has a gun left with him for repairs, is 
not an offence within the meaning of s. 19 of the 
'Indian Arms Act, 1S78. Queen^ Empress v. WiU 
Ham, Weekly Notes, AIL (1891), 208 ; and Queen- 
Empress v. Bhure, I. L. R, 15 All. 27, referred to. 
'Queen- Empress v. Tot a Ram. 

[16 AIL 276 


ARMY ACTS (44 & 45 Viet. c. 58), 151, 

See Attachment— Subjects of At- 
tachment— 'Salary. 

[24 Calc. 102 

ARREST. 

See Attachment — Attachment of 
Person. 

[23 Calc. 128 

See Compensation— Civil Cases. 

[18 Bom. 717 

See Foreigners. 

[18 Bom. 636 

See Warrant of Arrest. 

[IS Bom. 636 

See Wrongful Confinement. 


[19 Bom. 72 

, Escape from. 

See Penal Code, s. 186. 

[22 Calc. 759 

• without warrant. 

See Escape from Custody. 

[19 Mad. 310 


ARREST ^concluded, , 

See Penal Code, s. 332. 

[18 All. 246 

ARTICLES OP ASSOCIATION. 

See Company— Articles of Associa- 
tion AND Liability or Share- 
holders. 

[18 Bom. 152 
[20 Bom. 654 

ASSAM LAND InD REVENUE REG- 
ULATION (I of 1886>, ss. 96 and 154. 

See Partition— Jurisdiction OF Civil 
Court in Suits respecting Par- 
tition. 

[23 Calc. 514 
' ' [24 Calc, 751 

, S. 154. — PHght to ohtain a settlement — 

Jurisdiction of Oh'il Gourt.'] The question as to 
the right of a p^rty to obtain a settlement from 
the Revenue authorities is not excluded from the 
jurisdiction of the Civil Court by the provisions 
of s. 154 of the Assam Land and Revenue Reg- 
ulation. Patan Maria v. Bhabiram Butt 
Barna. 

[24 Calc. 239 

ASSETS, CLAIMS ON. 

See Company— Winding up— Claims on 
Assets. 

[16 AU. 53 
[19 Mad. 85 

ASSOCIATION, ILLEGAL. 

See Company-Formation and Regis- 
tration. 

[19 Mad. 31, 200 
[20 Mad. 63 


, Withdrawal from. 

See Company— Winding up— Claims on 
Assets. 

[19 Mad. 85 


ATTACHMENT. Col. 

1. Subjects of Attachment ... 72 

(^7.) Building and House Materials 72 

(^») Debts ... ... ... 72 

(c) Equity of Redemption ... 73 

(d) Salary ... ... ... 73 

2. Attachment before Judgment ... 73 

3. Attachment of Person ... 75 

4. Mbde of Attachment and Irregu- 

larHies in Attachment ... 75 

5. Priority of Attachment ... 77 

6. Alienation during Attachment. ... 77 

7. Striking off Execution Proceedings, 

Effect of, on Attachment ... 79 


See Cases under Claim to Attached 
Property. 

See Execution of Degree— Execution 
BY and against ilEPREe»Nff^- 
tives. 


[17 AH. 162 
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ATTACHMENT- continued:. . . . 

Sec Execution op Deckef— Stiokino j 
' ' off Execution Proceedings. i 

[18 All. 49 j 

Ghatwali Tenure. ! 

[23 Calc. 873 ! 
See Hereditary Offices Act, s. 13. ; 

a ^ [18 Bom. 103 ' 

^ [19 Bom. 250 

See Insolvency — After Acquired Pro- i 

PERTY. 4 ’ 

[19 Bom. 232 I 

Insolvency — Claims of Attaching 
, Creditors AND Official As.signee, , 

[21 Bom. 205 

Sec Letters Patent, High Court, 
K.-W. P., CL. 10. 

[16 All. 443 

See Madras Pevenue Eecovery' Act, ' 
s. 11. 

[17 Mad. 404 

See Possession, Order of Criminal 
Court as to -Decision op Magis- i 
TRATE AS TO POSSESSION, 

[22 Calc. 297 

See Registration Act, s. 49. 

[18 Bom. 13 
See Sale for Arrears of Revenue- 
Setting aside Sale— Irregula- 
rity. 

[22 Calc. 738 

Transfer of Property Act, s. 99. 

[22 Calc. 813 

Absence of. 

Sec Sale in Execution of Decree- 
Setting ASIDE Sale— IRREGULA- 
IHTY. 

[21 Calc. 639 
[18 Mad. 437 

before judgment. 

See Insolvency— Claims of Attach- 
ing Creditors and Official As- 
signee. 

[20 Bom. 403 

See Limitation Act^ s. 15. 

17 All. 198 
[Xj. Xt/. 22 J. A. 31 

Irregiilarity in. 

See Sale in Execution op Dkcree— 
Setting aside Sale— Irregula- 
rity. 

[18 All. 469 

, Objection to. 

See OiYJ-L Procedure Code. s. 214— 
Parties to Suits. 

[18 All. 52 


ATTACHMBNT-^^<-w;;/;/^^-7. 

. Bight of. 

Sre Execution of Decree — Mode of 
Execution — Moktgage. , ' 

[16 All. 7S 

— — , Suit for damages for. 

See Loiitation Act, Art. 49. 

[19 Mad. 80 

, Suit to enforce. 

See Declaratory Decree, Suit for — 
Enforcing or Removing Lien 
OR Attachment. 

"[17 Mad, 180 

, Suit to set aside order removing.. 

See Claim to Attached Property. 

[18 Bom. 260 

See Limitation Act, Art. H, 

[18 Bom. 260 

, Withdrawal of. 

* See Claim to Attached Property. 

[18 Bom. 241 

(1) SUBJECTS OF ATTACHMENT. 

(j) Building AND House Materials. 

i 1, — Bliagdari Act ( Bomhay Act V of 1862). es. 1, 

S and 5 — Civil Procedure Code (JSS2), 8. 266 (c) — 
Bliarjclari village — Bhag — ^^ Homestead f jMeaning 
(/.] Per Farran, C. J., and Jardine, Parsons 
and Ranade, JJ. — ^'be superstmeture of a 
bouse belonging to a lhag in a Ihagdari village 
is exempt from attaebraeut under the provision.'^ 
of the Ehagdra-i Act (Bombay Act V of 1862). 
Per CANDY", J. — Having regard to the decision 
in Pra-njivan v. JaisJtanl’ar, 4 Bom. A. C. 46,. 
and the object of the Bhagdari Acr>, it is doubtful 
whether the Legislature intended to exempt from 
attachment the materials of a house belonging 
to a hhag. Collector of Broach v. Venilal 
Keshavbhai. 

[21 Bom. SSB 

(h) Debts. 

2 . — Deot of tvliieli the aniou?it is %nasoertained ' — 
Principal and agent — Vendor and, purchaser — 

^ Civil Procedure Code ( 1 882 ), s. 266.] Where money 
is due by au agent or vendee to his principal or 
vendor, the principal’s or vendor’s claim against 
j hia agent or vendee may be attached and sold in 
execution of a decree against the principal or 
vendor as a debt under s. 266 of the Code of Civil 
Procedure, and it is not necessary that the exact 
amount due to the principal or vendor should 
be ascertained prior to attachment and eale^ 
Tnffuzzool Bosseln Khan v. P.nglioonath Per shad ^ 

7 B. L. R. 186 ; 14 Moo. I. A. 40; Tohai Shcroh- 
V. Bavod Mujllioh Fnreedoori Beglai\ 6 Moo, I. A. 
610 ; Ahhott v. Ahhott a7id Criianj), 6 B. L. R, 882 
and Hill v Boyle ^ L. R. 4 Ex. 260, considered. 
Mad HO Das v, Ramji Patak. • 


I 


[16 AIL 286 
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attachment — coni ' uuu - d . 

(1) SUBJECTS OF ATTACHMENT— 

• (o*) Equity of Redemption. 

S,~Givll Procedure Code (I8S2), w. 26G 27-t 

— TraohG'er of Properfoj Act {IV of 1882). s, 60 — 
ToDuoveahle i)ropertii f Tiie eqnifcj of redempUon 
of the n 1 ort^^a^or is immoveable property, and is, 
ras such, liable to be attacii.ed and sold in execution 
of a decree under s. 266 of the Civil Proce- 
dure Code (Act XIV of 1882). Its attachment 
can be effected under s. 274 of the Code by 
•an order pruhibitiuDr the judp-ment-debfcor from 
dealing" with it in any way and all persons from 
receiving it, su'bh order being proclaimed and 
notified as therein directed. Pa rash ram Har- 
LAL V, GoVIND GAFESH PouGAUilKAR. 

[21 Bom. 226 

{d) Salary. 

4. — P(ty of MHltorij Officer in In d Inn Staff 
'Corps— Offioer not officer of regular forces — Givll 
Procedure Code (1882), s. 263. cl. {li) — Army 
ylcZ, 1881, s. 151 — Piihlic officer.^ An officer f*f 
■the Indian Staff Corps is a ‘‘Public Officer” 
within the meaning of cl. (h) of s. 266 of the 
Civil Procedure Code, read with the interpretation 
•clause (s. 2) of the Code. His pay is therefore 
subject to attachment in execution of a decree 
against him, but the operation of the attachment 
must be restricted to pay received from the 
Indian Government. The pay of an Officer of 
the regular forces is not so subject to attach- 
ment, The attachment in this case was allowed 
•subject to a decree previously passed against 
•the defendant by which, under s, 161 of the 
Army Act, half his pay was ordered to be 
•deducted and applied in payment of the amount 
-due under that decree — the repeal of that section 
not affecting a deciee previously passed under 
it, and the right .to enforce such a decree 
-conrinuing until satisfaction has been oHained. 
•Calcutta Trades Association v. Hyland. 

[24 Calc. 102 

(2) ATTACHMENT BEFORE JUDGMENT. 

—Suit against one inemhcr of undivided Bindu 
family — Death of defendant hefore decree — Uiyht 
of survivor ship. \ Where, in a suit against one 
member of an undivided Hindu family, not as 
representing the family, there is an attachment 
before judgment of family property, and the 
defendant dies before decree is passed, the right of 
survivorship takes effect before that attachment 
ibecomes effectual for the purpose of execution. 
Principle of decision in Sa.dayappa v, Ponjtama, 

'I. L. R. 8 Mad. 55-4, followed. Ramanayy.a v. 
Rangappayya. 

[17 Mad. 144 

6. — Olril Procedure Code (1882), s. 48.3 — Suit on 
. hy potheen t ion- hand — Attachment of non-hypothe- 
cated imuioveadjle property — Sale not necessary 
to satisfy Court that hypothecated property 
ivuiy proaoe^ ifisufi.cient.'\. Section 483 of the 
Code of Civil Procedure does not refer exclu- 
--sively to moveable property. Where in a suit 


I ATTACHMENT— 

i (2) ATTACHMENT BEFORE JUDGMENT— 

continued, 

on an' hypothecation-bond the plaintiff sought 
to attach before judgment immoveable property 
of the defendant other than that hypothecated : — 
Held, that it was not necessary, in order that the 
Court might be satisfied that the proceeds of the 
sale of the hypothe(^ted property .were likely to 
prove insufficient to meet the decree which the 
plaintiff might obtain in his suit, that sueb 
property should be actually brought to sale. 
BisHAMBAR SaHI V. SUKHD3VI. 

[16 AU. 186 

7. — Glrll Procedure Code (1 882), ss. 483 and 48-4 — 
Attacliinent of money deposited in Court.'] The’ 
term ‘‘property” as i^sed in ss. 483 and 484 
of the Code of Civil Procedure is wide enough 
to iuclude property of every description, move- 
able and immoveable, whether in the actual 
possession of the defendant or of some other 
person on bis belialf ; and the words “ the Court 
may require him ... to produce and place 
at the disposal'of the Court” only refer to such 
property as is capable of being produced in Court. 
Where property ordered to be attached is deposit- 
ed in the Court which made the order for attach- 
ment, that order is sufficient notice to itself that 
the property ordered to be attached is to beheld sub- 
ject to the further orders of the Court, and it is 
not necess.ary th«t a separate formal notice should 
be drawn up. Chedi Lal v. Kuarji Dichit. 

[17 AIL 82 

3 , — Winding upGompamj — Suit aga Inst manager * 
of Company — Company not a party to the suit-~^ 
'Attachment hefore judgment of company's pro- 
perty — Remedy of llyuidator — Appeal— Civil Pro- 
cedure Code (i882), 55. 283, 485. 487, 58S and 622.] 
The Dbulia Manufacturing Company, Limited, 
carried on business at Dhulia and bad its regis- 
tered office at Bombay. One M was the manager 
at Dhulia. and he had authority to borrow money 
and draw hundis on behalf of the company. In 
August, 1894, the directors opened negotiations 
for the sale of the company’s factory to one H, 
and in September, 1894, while the negotiations 
w’ere pending, a special resolution was passed to 
wind up the company voluntarily. The resolu- 
tion was confirmed in October, 1894, and A was 
appointed liquidator under s. 177 of the Indian 
Companies Act (VI of 1882). In December, 
1894, the liquidator agreed to sell the factory 
to ^ for the said sura of Rs. 38,Q00. Under the 
agreement "'if was to enter into possession of the 
factory, but tbe company was to have a lien upon, 
it. until the completion of the purchase, which 
was to tHke place in May, 1895. A month before 
tbe date fixed for the completion of the sale the 
nlaintiff filed a suit in the Court of the First 
Class Subordinate Judge of Dhulia^ against JU, 
the manager of tbe company, in his individual 
capacity and as manager of the company. His 
claim was professedly against the company, buh 
he did not make the company, which was then in ‘ 
liquidation, a party to the suit. Subsequently 
tbe plaintiff applied for and obtained an order 
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concluded. 

for Attachment before judgment of the com- 
pany’s factory at Dhulia. No notice of the appli- 
cation or of the order made on it was given to 
the liquidator. He at once applied to the Court 
to raise the attachment, contending that the 
Court had no ppwer to attach the property of the 
company which, was not a pa^ty to the suit. The 
Court made the company party and dismi.s3ed 
the liquidator’s application, confirming its pre- 
vious order for aHachment. The liquidator 
appealed to the High Court that the order 

of attachment should be reversed. The intended 
sale by the liquidator, which was the sole reason 
^ for making the order, was not with intent to 
obstruct any decree that the plaintiff might 
obtain against the company, but was being effect- 
ed by the liquidator in the course of his duty 
and in pursuance of a contract entered into long 
before the suit was instituted. The plaintiff’s 
claim, if established, would bt satisfied ^yari 
pami with the other debts of the company. The 
plaintiff was not entitled to security for his claim 
in preference to the other creditors. It was con- 
tended that no appeal lay against the order of 
the Subordinate Judge, and that the liquid ator’.s 
Bole remedy was by suit under ss. 283 and 
487 of the Civil Procedure Code (Act XIV of 
1882) ; — Held, that the company having been 
made a party to the suit, the order of attachment 
was made under s. 485 of the Civil Procedure 
Code, and consequently under s. 688 an appeal lay j 
from that order. If the company had not been ' 
made a party, the High Court would have set ' 
aside the order of attachment under s. G22 of 
the Code, as in that case the Subordinate Judge 
would have had no jurisdiction to make it. Miu 
Ali Mahomed Patel v. Bihaeilal Suklal. 

[21 Bom, 273 

(3) ATTACHMENT OF PERSON. 

9. — Glvil Procedure Code (1882), 5S. 341 and 642 
— Execution of decree — Arrest of pleader while 
acting in Ms professional capacity — Hiscliarye — 
MC'amst.'] tinder s. 341 of the Code of Civil 
Procedure the immunity of a judgment-debtor 
from a second arrest depends, not only upon his 
having been arrested, but upon his having been 
imprisoned under the arrest. Rajendro Narain 
Roy v. Chhnder Mohuk Misser. 

[23 Oalc. 128 

(4) MODE OF ATTACHMENT AND IRREGU- 
LARITIES IN ATTACHMENT. 

10. — Civil Procedure Code (1882). 9.?. 263 and 274' 
— Attachment of mortgage-deht—Sale under irre^ 
gular attachmeyit — Suit hy purchaser on mort- 
gage.'] The plaintiff sued to recover principal and 
interest due on a mortgage. He claimed title as 
purchaser at a court-sale held in execution of a 
decree against the mortgagee. It appeared that 
had been no attachment under Civil Proce- 
oure Code, s. 274, but. under s. 268 only:-— 
JBteldf that the purchase by the plaintiff was 
hot invalid by reason of the last-mentioaed 


ATTACHMENT— 

(4) MODE OF ATTACHMENT AND IRREGU.. 

RARITIES IN ATTACHMENT— 

circumstance, and that the plaintiff was entitled 
to recover as against the property, Pebendra 
Kumar Mandel v. Pup Lall Pass, I. L. R. 12 Calc. 
646 ; and Kasinath Pas v, Sadasiv Patnaic'k, 

I. L. R. 20 Calc. 805, referred. Muniappa Naik. 
V , Sobramania Ayyan. 

[18 Mad. 437’ 

11. — Sale of mortgage-debt in execution of a 
decree against mortgagee — Sale carrying 2 vlth it 
security without attaching mortgaged property — 
Civil Procedure Code (1882), s. 37<fi,] The sale of 
a mortgage-debt described as such iu execution, 
of a decree carries with it the security without 
attaching the mortgaged property under s. 274 of 
the Civil Procedure Code. Pehendmi Kumar Man- 
del V. Pup Lall Pass, I. L. R. 12 Calc. 646; and 
Appasami v. Scott, I. L. R, 9 Mad. 6 (p. 7, per- 
Turner, J.) followed. Baldev Dhanrup Mar- 
VADi n. Ramchandra Balvant Kulkarni. 

[19 Bom. 121. 

12. — Sale i7i execution held in pursuance afanat- 
tacMnent irregularly made — Civil Procedure Code, 
ss. 268 and 211— Rights of auction-purchaser.] 
Held that a sale of the mortgagee’s rights under 
a mortgage duly held and confirmed was effectual 
to pae.s the mortgagee’s rights to the auction- 
purchaser, even though the attachment subsequent 
to which such sale was held might have been made' 
under a wrong section of the Code of Civil Pro- 
cedure. Palh'ishna v. Masuma Blhi. I. L. R. 5 All, 
142 ; L. R. 9 I. A. 182 ; Mahadeo Piibey v. Pholfp 
Nath Plchit, I. L. R. 5 All. 86; Pa/u (hand y, 
Pltam Mai, I. L. R, 10 All. 508 ; and Kariin-un- 
nisa V. Phul Chand, I. L, R. 15 All. 134, referred 
to. Sheo Charan Lal V. Sheo Sewak Singh. 

[18 All. 409' 

IZ.-^AttaeJmeyit of equitafof redemption— Civil 
Procedure Code (1882), ss. 266 and 274 — Transfer 
of Property Act (/Uo/ 7882), s. 60,] The equity 
of redemption of the mortgagor is immoveable- 
property, and is, as such, liable to be attached 
and sold in execution of a decree under s. 266 of 
the Civil Procedure Code (Act XIV of 1882). Its- 
attachment can be effected under s. 274 of the 
Code by an order prohibiting the judgment-debtor 
from dealing with it in any way and all persons- 
from receiving it, such order being proclaimed 
and notified as therein directed. Parashram 
Harlal V. Govind Ganesh Porgaumkar. 

[21 Bom. 226- 

14. — Attachment of mojiey hi hands of Receiv- 
er — Attachment made without sanction of Court — 
Civil Procedure Code (1882), s. 272.] An attach- 
ment of money in the hands of the Receiver 
made without previous permission or sanction of- 
the Court for such attachment is improper and 
irregular, and the Court will refuse to recognize- 
it. Kahn v. Alii Mahomed Haji Umer, I. L. R. 

' 16 Bom. 677, followed. Mahommed Zohurud- 
DEEN r. Mahommed Noobooddeen. y 

[21 Calc. 85. 
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ATTACHMENT— 

(5) PRIORITY OF ATTACHMENT. 

XS, — Qiiestion of priority of attachment — AU 
taohnient under decree of High Court of property 
already attached sunder decree of Small Oaitse Court 
— Claim to attached property^ hy what Court to 
he decided — Civil Procedure Code (1882), s, 272.] 
In execution of a decree obtained in the High 
Court the plaintiffs, on the 22nd of March, 1895, 
attached certain property of the defendant, 
which, however, had been already attached on the 
22nd of February, 1895, by one i?, who had 
obtained a decree against defendant in the Court 
of Small Causes. The plaintiff’s attachment was 
therefore effected under s. 272 of the Civil Pro- 
cedure Code (Act XIV of 1882) by a notice 
addressed by the Prothonotary of the High Court 
to the Registrar of the Small Cause Court. The 
claimant was mortgagee in possession, and the 
defendants were his tenants. On the 26th Febru- 
ary he had lodged a claim in the Small Cause 
Court to the said property as mortgageeiu pos- 
session, and on the 25th March, 1895^ a consent 
order was passed by the Chief Judge of that 
Court directing that P’s attachment should sta'ad 
subject to the claimant’s claim. On the 22nd 
April, 1895, the claimant applied to the Chief 
Judge of the Small Cause Court to issue a notice 
to the plaintiffs in this suit, under s. 272 of the 
Civil Procedure Code, to determine the question 
of priority of claim to the attached property 
between him and the plaintiffs. His application 
was refused, the Chief Judge being of opinion 
that he could not interfere in a High Court 
suit. The claimant then filed his claim in the 
High Court, and took out this summons to re- 
move the plaintiffs’ attachment : — Held, that 
under s. 272 of the Civil Procedure Code, the 
Small Cause Court was the only Court to decide 
the question of priority between the claimant and 
the plaintiffs. Jeynaeaykan Meghraj r , Ismail 
Kurimali. 

[19 Bern. 710 

(6) ALIENATION DURING ATTACHMENT. 

16. — Ciml Procedure Code (1882), s, 273 
— Dismissal of an application for execiition — 
Attachment of a decree — Execution of attached 
decree.'] The holder of a decree dated 1885 applied 
to execute it, but his application was dismissed in 
March 1887 on the ground that “ no further steps 
had been taken.” It did not appear that any^ 
notice was given to him before the order of dis- 
missal was made. Nevertheless the decree-holder 
proceeded to execute a decree of the judgment- 
debtor attached by him and brought to sale 
certain property which was in question in the 
present suit, and it was purchased bond fide by 
the present defendant who obtained a sale certi- 
ficate from the Court. The present plaintiff claim- 
ed as assignee from the holder of the attached 
decree to execute it against the same land, and 
how sued for a declaration that it was liable to 
be brought to sale by him and that the defend- 
ant’s purchase was void as against him : — Held 
(1) thaVunder the circumstances of the case the 
attachment in execution of the decree of 1886 
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(6) ALIENATION DURING ATTACHMENT— 

continued, 

was subsisting at the time of the purchase by 
the defendant; (2) that a judgment-creditor 
who attaches a decree is competent to execute it. 
Rangasami Chetti r. Periasami Mudali. 

[17 Mad. 58 

17. — Terminatii^i of attachment by abandon- 

ment.] The plaintiff had an attachment against 
certain property. Cowing to bis not filing a neces- 
sary affidavit, the executioi\petition was struck off. 
Subsequently he applied for the sale of the proper- 
ty, and the Court directed a fresh attachment to 
issue. It was held that these facts did not 
amount to an abandoumeut of the first attach- 
ment by the plaintiff. Srinivasa Sastrial 
Sami Ra^u. ^ 

[17 Mad. 180 

18. — Assignment of decree — Second attachment 
by assignee — P;^sumptio)i as to cessation of prior 
attachment.] If at the date of the assignment 
of a decree the judgment-debtor’s property is al- 
ready under attachment, in execution of such 
decree, it is not necessary for the assignee of the 
decree to apply for a fresh attachment. When 
either the decree-holder or his assignee applies to 
have attachment under the decree of property 
which has been previously attached under the 
decree, it lies upon the decree-holder or the as- 
signee of the decree as the case may be, if the 
question is raised, to show that the second appli- 
cation was unnecessary by reason of the first 
attachment being still subsisting. Failing sueb^ 
evidence, a Court may presume that the prior 
attachment had ceased before the application for 
a second attachment was made. Puddompnee 
Dossee v. Muthoora iVath Chowdhry , 12 B. L. R. 411, ’ 
referred to. Hafiz Suleman v. Abdullah. 

[16 AH. 133 

19, — Circumstances showing expiry of attach- 
ment,] An attachment, which had, at one time, 
prohibited alienation of the property, and on which 
the plaintiffs relied as having rendered the mort- 
gage invalid, was held under the circumstances to 
have been no longer in operation at the time when 
the mortgage was executed, and the mortgage 
was upheld. Mahomed Mozufper Hossein v, 
Kishori Mohun Roy. 

[22 Calc. 909 
[L. R. 22 I. A. 129 

20. — Oi'der releasing property from attach- 
ment — Subsequent decree establishing attaching 
creditor's right to attached property— Mortgage o 
attached property between release and subsequent 
decree— Code of Civil Procedure (1882), ss. 276 
280 a 7 id 283.] A decree-holder attached the pro- 
perty of certain of the defendants, who then ob- 
tained an order of release under s. 280 of the Code 
of Civil Procedure, and subsequently mortgaged 
the property. The attaching creditor thereupon 
sued for, and obtained under s. 283 of the Cod£. a 
declaration that the mortgaged property was 
nevertheless liable to be sold under this attach- 
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(6) ALIENATION DURING ATTACHMENT— 
eoiLoludnd. 

ment. A few days after obtaining: such decree, 
he again attached the judgment-debtor's property. 
The mortgagees then sued on their mortgage and 
obtained a decree for sale. The sale in execution 
of the attaching creditor’s decree and that oiaier- 
ed by the decree in favour of the mortga^rees 
were both advertised for tlirj same day. The 
plaintiff purchased at the sale under tlie attaching 
creditor’s decree, and then sn^d for a declaration 
that the property was not liable to be sold in 
execution of the morttrageulecree, on the ground 
that the judgment-creditor’s attachment was re- 
stored by the decree under s. 28H of the Code, 
and that the mortgage executed by the jud'-rment- 
debtors was invalid as against the plaintiff, t,he 
purchaser at the executioii^-ale: — Thdd (talfirming 
the decisions of ihe Subordinate Judge and the 
District Judge), that the plaintiff was entitled to 
the decree sought. Mcilinmnied Wd-rvls v. 

Imr Sehi, 21 W. R. 4.85, applied. IfoxoMALi Rai 
V. Prosunko Narain Chowdhry. 

[23 Calc. 829 

21. — Civil Prcoedure Code (1882 ), s. 27G — Lease 
of property under attachment.^ Held, that a znr-i- 
pesligi lease and an ordinary agricultural lease 
made by a judgment-debtor of property under 
attachment were alienations which were void by 
reason of the prohibition contained in s. 276 of 
the Code of Civil Procedure, Debi Prasad v, 
Baldeo. 

[18 AIL 123 

*(7) STRIKING OFF EXSCUITON PROCEED- 
INGS, EFFECT OF, ON ATTACHMENT. 

22. — JSffeet upon maintenance of attnelivient of 

order duinisslng application for execntlo)i.'\ Where 
property has once been attached in execution of 
a decree, an order merely dismi.ssing an applica- 
tion for execution, which order does not contain 
specific words withdrawing the attachment, and 
which is not an order declaring the decree incap- 
able of execution, will not hare the effect of 
raising the attachment ; and if in appeal such 
order is set aside, the decree-holder will be in the 
same position as he was before and entitled to 
the full benefit of the attachment. Gnnga.Rai 
V. Sahet'jia Begum, 6 N. \V. 72 ; Nadir Hossein v. 
Pearoo Thorildarinee, 14 B. L R. 425 ; and Golam 
Yalieya v. Sham Soonduree Kooeree, 12 W. R. 142, 
referred to. Bakk of Upper India v, Sheo 
Prasad. • 

• [19 All. 482 

ATTEMPT TO COMMIT OFFENCE. 

See Sentence— Sentence after Pre- 
vious Conviction. 

[17 AIL 120, 123 

Penal Code {Act XL V of 1860), ss. 467 and&\\ — 
Forgery — Facts necessary to constitute a?i attempt 
One C, calling himself K, the son 
of B, went to a stamp vendor, accompanied by a 
man named K S, and purchased from him, in the 


ATTEMPT TO COMMIT OFFENOBI- 

cuncluded, 

name of K, a stamp paper of the value of 4 annas. 
The two meu then wend to a petition- writer, and 
G again giving his iinine as K. they asked the 
peritiou- writer to write for them a boud for 
Rs. 50 payable by K to K S. The petition-writer 
convuenced to write the boud, but, his suspicions 
being aroused, tlid not finish it. but took O 
and KS bo the nearest tluina, : — Held that, under 
the above circumstances, K S was rightly con- 
victed of an attempt to commit the offence defined 
ill s. 467 of the Penal Code, and G of abetment 
of the said attempt. Queen v. llam Sarun Chow- 
hey, 4 N. W. 46, referred to. Queen- Em PR ess v. 
Kalyan Singu. 

[16 All. 409 

ATTESTATION. 

See Stamp Act, s. 3, cl. 4. 

[22 Calc. 757 

, Want of. 

See Evidence Act, s. 68. 

[18 Mad. 29 

ATTORNEY-. 

, Improper conduct of. 

See Receiver. 

[22 Calc. 648 

, Lien of, for costs. 

See Costs— Special Cases — Attorney 
AND Client. 

[21 Calc. 85 

— Practice as to non-pulfUeation of name when 
charges are brought against an attorney'^ The 
practice which prevails in England as regards the 
non-publication of the name of an attorney, 
against whom a rule has been obtained, approved 
of and followed. In THE Matter op an At- 
torney. 

[23 Calc. 576 

ATTORNEY AND CLIENT. 

See Costs— Special Cases— Attorney 
AND Client. 

[21 Oalc. 85 

See Costs— Taxation of Costs. 

[18 Bom. 189 
[20 Bom. 301 

• See Limitation Act, Art. 84. 

[22 Calc. 943, 952 note 

See Privileged 0 mmunication, 

[18 Bom. 263 

ATTORNMENT, NOTICE OP. 

See Registration Act, s. 49. 

[19 Bom. 36 

AUCTION-SALS. 

, Agreement not to bid against 

one another at. 

See Contract Act. s. 23 — Illegal Con- 
tracts— Generally. • 

[18 Bom. 342 
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AUDITOR. 

See Company— Winding up— Liability 
OP Officers. 

[18 All. 12 

AUTREFOIS CONVICT. 


See Act XIII of 1859. 


[21 Calc. 262 


AWARD. 

See Appeal— Arbitration. 

[18 All. 414, 422 
[18 Mad. 423 
[24 Calc. 469 

See Cases under Arbitration- 
Awards. 


See Compromise— Compromise of Suits 
UNDER Civil Procedure Code. 

[20 Calc. 304 

See Land Acquisition Act, 1891, s. 54. 

[23 Calc. 523 

, Decree on. 

See liEs J UDicATA— E stoppel by Judg- 

MENT. 

[21 Bom. 465 

Effect of. 

See HiNDU Law, Joint Family— Posi- 
TioN AND Power of Manager. 

[16 All. 231 

See J URISDICTION — T E S T A M E N T a R Y 
J URISDICTION. 

[20 Bom. 238 
[21 Bom. 335 


See Res Judicata— Adjudications. 

. [19 Mad. 290 


, Objection to. j 

See Arbitration— Private Arbitra- 1 

3I0N. 


[21 Calc. 213 
[16 Mad. 231 
[17 All. 21 
[20 Bom. 696^ 
[20 Mad. S9^ 

, Suit to enforce. 

See Limitation Act, Art. 118. 

[16 All, 3 

, Validity of. 

See ARBITRATION~AEBITR.i.TlON UNDER 

Special Acts — Act XX of 1868. 

[19 Mad. 498 

BAD FAITH, ACT OP. 

See Insolvency— Insolvent Debtors 
UNDER Civil Procedure Code, 

[17 All. 218 1 


BAILEES. 

See Railway CoMPANY^ 

[17 Mad. 445 

BANDHUS. 

See Hindu Law— Inheritance — Gene- 
ral Heirs— Bandh us. 

[IS Mad. 193 
^ *[19 Bom. 631 

[19 Mad. 405 
[L. R. 23LA. 83 

See Hindu Law— Inheritance — Spe- 
cial Heirs— Males — Cousins. 

[22 Calc. 339 

[17 All. 52S 

BANKER AND CUSTOMER. 

See Limitation Act, Art. 60. 

[18 Mad. 390 

f 

BANKERS. 

1. — Luvi of hmlcei'—Gofitrciot Act {IX of 

s. 171 — Deposit of security with hanh to secure 
debts due to banJt.] The plaiutiS deposited cer- 
taiu jewels with the defendaub bank to secure 
certaiu debts. Afterwards he paid the secured 
debts and demanded the return of the jewels 
being: then otherwise indebted to the bank : — Held, 
that the plaintiff was nob entitled to recover the 
jewels without discharging the other debts, uri- 
less he proved that the defendant had agreed to 
give up its general lieu. Kunhan ]\Iayan 
Bank of Madras. 

[19 Mad. 234 

2. — Bcinhiog company registered under Com-^ 
panics Act ( T V of 1889) — Criminal hreuch <f trust 
by hanker — Payment of dividends dislionestly o 2 i>t of 
deposits — Directors — Manager and areonntant-~> 
Person cntruHcd with property or zvith dominion 
over property — Agent — Penal Code {Act Xl'jVof 
1360), ss. 109. 191, 409 and 418 — Cheating^ — Making 
false balance-sheet — Gompanies Act {V of 1832), 
s. 215 — Criminal Procedure Code {Act X of 1882), 
s. 289 ] When a bank takes a deposit from its 
customer, it takes it on the understanding that 
that deposit i.s not to be used to pay dividends to 
shareholders at a time when the bank is insol- 
vent and canuot legally pay dividends In the 
case of a bank registered under the Indian Com* 
panies Act as a company limited by shares, and 
goverried-*by the regulations contained iu Table 
A in the first ^schedule to the Act. it was held 
that the directors he.d dominion over the property 
and the management of the funds of the bank; 
that they were bound not to pay dividend.s ex- 
cept out of the profits of the bank; and that if 
they dishonestly, that is, knowingly and inteu- 
tioually, paid dividends to the shareholders out 
of depodts when there were no profits, intending 
to cause gain to themselves or others to which 
they were not entitled, or to cause ivrongf rM w^ ^^yi B 
to other persons, they were guilty of criminal 
breach of trust as bankers under s. 409 of the 
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BANKERS — conehided. 

Penal Code: but that the manager and the 
accountant or assistant manager were not, with- 
in the meaning of the section, persons who were 
entrusted with property or with dominion over 
property as banhers or agents, and therefore did 
not come directly under s, 409, though they might 
be guilty of abetment under s. 409 read with s. 109, 
by conspiring with the directors to commit criminal 
breach of trust v4f they assisted the directors to 
obtain the sanction of the shareholders to the 
illegal payment of dividends, and did so for the 
dishonest purpose of causing wrongful gain or 
wrongful loss. Whether the illegal payment of 
dividends under the circumstances stated could be 
regarded as causing wrongful loss to the bank as 
a corporate body, qvcere. Whether moneys depo- 
eitedin the bank by its customers and not in any 
way ear-marked could, aft^r such deposit, be re- 
garded as property ” of the depositors within the 
meaning of s. 409, qnmre : — Held, also, that if the 
directors, manager and accountant dishonestly, 
that is, to obtain wrongful gain for themselves or 
to cause wrongful loss to others, ^put before the 
shareholders balance-sheets w'hich they knew to 
be materially false and misleading and likely to 
mislead the public as to the condition of the bank, 
and concealed its true condition, and thereby in- 
duced depositors to allow their money to remain 
in deposit in the bank, they were guilty of cheat- 
ing in the aggravated form made punishable by 
6.418 of the Penal Code; and if they acted to- 
gether to put forward such a false balance-sheet, 
they were guilty of abetment by conspiracy to 
cheat. Semhle — The making of such a false 

^balance-sheet is not an offence within s. 191 of 
the Penal Code, and, where it is made prior to 
the commencement of the winding up of the 
company, is not an offence within s, 215 of the 
Companies Act (VI of 1882), A balance-sheet of 
a company under the Indian Companies Act 
must be a true balance sheet, in the sense that it 
must represent the actual state of the company’s 
assets and liabilities. If it falsely states the condi- 
tion of the company, it is a false balance-sheet, 
though it follows the accounts as shown in the 
books of the company, and correctly represents 
what is in the books. A balance-sheet which 
showed all the debts owing to the company, 
amounting to Ps. 28 lakhs, under the head of 
assets, without specifying in accordance with 
th.e form of balance-sheet annexed to Table A, 
which of such debts were good and secured, wh.ich 
good and unsecured, and which considered bad 
and doubtful, and also showed a divisible balance 
of profits amounting to Rs. 19,000, facts 

being that out of the Rs. 28 lakhs some Rs. 13 
lakhs were bad and irrecoverable, and that 
the capital, reserve fund, and other provision for 
bad debts had been lost, and that the company 
instead of making profits was, and long had been, 
insolvent, was found to be false and misleading. 
Having regard to the nature of the charges 
above referred to, the Court under s. 239 of the 
Code of Criminal Procedure rejected an applica- 
fiefence that the accused should be 
tried separately. Queen-Empress v. Moss. 

[16 All. 88 


BARRISTER, RECEIPT FOR PEES 
OP. 

See Stamp Act, Sgh, II, Art. 15. 

[16 All. 132 

BASTI LAND. 

See Calcutta Municipal Consolida- 
tion Act, s. 2. - 

[21 Calc. 528 

BENAMIDAR. 

See Bengal Tenancy Act, s. 173. 

[21 Calc. 554r 

See Parties— Parties t6 Suits— Ben a- 

MIDARS. 

[18 All. 69 
[24 Calc. 34, 644 

See Res Judicata — Matters in Issue. 

[24 Calc. 711 
See Special or Second Appeal— Or- 
ders SUBJECT OR NOT TO APPEAL. 

[24 Calc. 707 

BENAMI TRANSACTION. M 

1. General Cases ... ... 84 

2. Certified Purchasers ... ... 8fi 

See Mahomedan Law— Gift. 

[19 All. 267 
[L. R. 24 I. A. 1 

, Purchase without notice of. 

See Estoppel— Estoppel by Conduct. 

[22 Calc. 909 
[L. R. 22 1. A. 129 

(1) GENERAL CASES. 

1, — l!tadras Hevenue Receeery Aot (^Madras Act 
11 of 1864), s. 38 — Madra^s ReoenxLe Recovery 
Amendoient Act (^Madras Act 111 o/18S4), s. 1 
(6 ) — Sale for arrears of revenue — Benami qyxir- 
chaser — Suit by henamidar to eject tenants — Right 
of suit.'] Laud forming part of the endowment of a 
chattrani was brought to sale for arrears of revenue 
and was purchased by the plaintiffs who now sued 
to eject the tenants who were in occupation of the 
^and : — Held (1) that the defendants were en- 
titled to plead that the plaintiffs had purchased 
benami from the managers of the chattram ; (2) 
that the above plea having been substantiated the 
plaintiffs were not entitled to maintain the suit. 
Tirumalayppa Pillai r. Swami Naikar. 

[18 Mad. 469 

2. — Reiiami deed executed ivith intention to de~ 
fraud creditor — Relief against fraudulent benami 
deeds executed by predecessor in title.] K executed 
in 1850 four bc7iami documents with intent to de- 
feat the claim of his employer on account of money 
embezzled by him : two of the documents were 
hibas (deeds of gift) in favour of P, his elder 
wife, in respect of a moiety of properties 1, 2 and 
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(1) GENERAL CASES — continned, 

3 ; and two were "kolyalas (conveyances) in favour 
of ^r, that wife’s brother, in respect of the other 
moiety of those properties. K remained in pos- 
session of the properties till his death in 1860. 
After his death P remained in possession o^ the 
properties 1, 2, and’3, and the younger widow, 
remained in possession of other properties. In 
November P executed, in respect of the 8 annas 
of the properties covered by the hlbas, a hohala 
in favour of G's son, then a minor. S died in 
1868, and died in 1871. A daughter of Khy S 
succeeded them, and that daughter died in August, 
1882. In a suit brought by a son of that daughter 
on 4th January, 1893, for the recovery {inter alia) 
of possession of his share of properties 1,2, and 3 
from G's son, with mesne profits, and for a decla- 
ration that the deeds executed by K were colour- 
able transactions, and that the kohala executed 
by P was not valid and binding \—IIeld , as to the 
contention that plaintiff was not entitled to be 
relieved against the consequences of the fraud of 
his predecessors in title, that the balance of 
authority is decidedly in favour of the proposition 
that it is always open to a party to show that a 
document simply executed but not carried into 
effect is a henami and colourable document, and to 
recover possession of property against the party 
claiming under such document. Sj/mes v. Hughes, 
L. R. 9 Eq.475 ; Phool Bihee v. Goor Siirun Doss^ 
18 W. R. 485 ; Sreenath Boy v. Bindco BasMnee 
Delia, 20 W. R, 112 ; Delia Chowdliraln v. BU 
mola Soonduree Bella, 21 W. R. 422 ; Byhunt 
Nath Sen v. Golvollah Sihdar, 24 W. R. 891 ; 
Muhuh Mullioh v. Bamjan 8ardar, 9 0. L. R. 64, 
referred to. Kalynath Bur v. Boyal Kristo Bel, 
13 W. R. 87, not followed. Bangammal v. Ven^ 
hataehari, I. L. R. 18 Mad. 378 ; and Ghenvirav’ 
pa lln Vlrlltadrappa v. Piittappa bin Shivba- 
sappa, I, L. R, 11 Bom. 708, distinguished. Taylor 
V. Bowers, L. R. IJ^. B. D. 291, followed. Kearley 
v. Thomson^ L. R, 24 Q. B. D. 742, referred to. 
Sham Ball Mitra v. Amarendro Nath Bose. 

[23 Calc. 460 

S. — Colourable conreyanoe in fraud of creditors 
— Fraud carried into effect — Suit by real owner 
against benaonidar and his trasnferee — Right of 
suit.'] Plaintiff, with the object of defeating the 
claims of his creditors, executed a colourable con- 
veyance of his property in favour of anothey 
person, and the transferee successfully resisted 
the creditors of the plaintiff from seizing the 
property in execution of their decrees. The 
transferee then conveyed the property to a third 
party who took possession : — Held, following the 
case of Kali Charan Pal v. Rasik Lai Pal, I. L. 
R. 23 Calc. 962 (note), that the plaintiff was 
precluded from maintaining an action for the 
recovery of the property : — Held, also, that there 
is a distinction between those cases in which the 
fraud was only attempted, and those in which it 
was actually carried into effect ; and that in the 
latter class of cases the Court would, by granting 
relief^to the wrong-doer, be making itself a party 
to the' fraud. Goberdhan Singh v. Ritu Roy. 

[[23 Calc. 962 
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4 . — Colourable conveyance in fraud off creditors- 
^Fraud carried into effect— Suit by the real owners- 
against benamidar — Right of suit.] Where pro- 
perty has been conveyed benami with the object 
of placing it beyond the reach of creditors, and the 
fraudulent purpose has been carried into effect, 
the real owner ought not to be permitted to suc- 
ceed in a suit instituted by hiha for recovery of 
the property. A distinction exists between such 
a case and a case’*where the fraud has not been 
carried into execution. Behia Chcwdhrain v. 
Bemola Soonduree Behia, zl W. R 422, explained. 
Kali Charan Pal v, Rasik Lal Pal. 

[23 Calc. 962 note' 

B,— Covenant by a benamidar— Covenant for quiet 
enjoymerH— Vendor mid yur chaser— Suit for 
purchase-money.] Land forming part of a 
zemindari was brought to sale in execution of a. 
decree and was purchased by A {benami) for the 
zemindarni. -After the zemindarni’s death B, her 
son and supposed heir, together with A, sold tbe- 
land under a conveyance, which contained a joint 
covenant to remove any hindrance in the ven- 
dee’s enjoyment of the land. Persons claiming 
under the lawful successor of the deceased 
zemindarni obtained an ejectment decree against 
the representatives of the vendee, then deceased, 
and they were permitted to retain possession only 
on a payment made to the decree-holders. They 
now sued A and B for the amount of the purchase- 
money paid on the conveyance and the costs ^ 
incurred in tbe ejectment suit Held, that the 
plaintiffs were entitled to the decree sought hf 
them against A, notwithstanding that he °wa8 a 
benamidar merely. Somasundaram Ayyar v, 
Fischer. 

[19 Mad. 60 

(2) CERTIFIED PURCHASERS. 

S. — Act XI of 1859, s. 86 — Suit to oust certified 
purchaser.] A purchased a medial \u tbe name 
of B's brother and obtained possession. He then 
sued who was acting as his tehsildar, for an 
account and for delivery of certain papers con- 
nected with that mekal :—HeUl, that tbe terms of 
s. 36 of Act XI of 1859 did not apply to bar tbe 
suit. Brindabun Chunder Nundi v. Ram Sun- 
der Mozumdar. 

[21 Calc. 375 

Procedure Code (1882), fii7—Suit by 
execution-creditor for declaration that property is 
liable to be sold in execution of decree as belonging 
to his debtor. The plaintiff lent money to F on 
abend, and after his death sued his representa- 
tive to recover the money out of the deceased’s 
assets, and obtained a decree, in execution of 
which he attached certain property. S preferred a 
claim to the property on the ground that she was 
the purchaser of it at an execution-sale, and it . 
was released. The plaintiff then brought a suit 
against S and Fs representative for a de clarati on 
that the property was the property of hilTTr^tor - 
F, and was therefore liable to be sold in execution 
of his decree '.—Held, that the suit was not bar- 
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3ENAMI TRANSACTION — no/iti/iupd. 

(2) CERTIFIED PDROHA.SBRS— 

Ted by s. B17 of the Civil Procedure Code. Kotii' 
%ali Saknid v. Monohur I. L. 11. 12 Calc. 201 ; 
Seetanatlh Gho.^'^. v. ‘Mcidluih Narnhi Uoy Qliow- 
■ dhry^ 1 W. R, B29 ; Khyrat Ali^. Siffidluli Kluiii, 
•8 W. R. 130; So\u)i Lall v. Lnld Gyd Pe^mhad, 6 
N. W. 205 : and Pu,r(id Mnj v. All Khan. I. L. R. 

1 All. 285, followed ; Ramd Knrup v. Si'idcvl, 
T. L R. 16 Mad. 2'00, dissented f?om. Subha Bibi 
V. Kara Lal Das. 

' [21 Calc. 519 

3, — Civil Procedure flodfi B17 — Effect 

of benami purchase, nnd purchase as execution- 
■debtor's agent — Illght of suit for ■posses.sion.'] 
'Where the purchaser at an execution -sale is the 
:a"ent of the execution-debtor and buy.s the pro- 
•perty as such, thouyfh ha advances the pur 
chase-money on the u ud e r stand irij^ that he is to 
be repaid, a suit for po.ssession of the property is 
maintainable by the latter against the former. 
•Such a transaction is not a mere bena mi purchase, 
and is not a bar to such a suit uiider s. B17 of 
the Civil Procedure Code. Sankunni Nayar v. 
Narayanan Nambudri. 

[17 Mad. 282 

9. — Glvll Procedure Cede (1882). s. 817 — %de 
■u nder mortgage- decree — Bena m i purchaser — Pu r- 
xhase on acconnt of a subsequent usnfruetnary 
.mortgagee — Right of suit for posse.^slon.'\ Cer- 
tain land was hypothecated to A and subsequent- 
ly pub in the possession of B uuder a u-^ufruc- 
tuary mortgage. A obtained a decree upon his 
hypothecation for the sale of the property against 
B and the mortgagor. In execution the laud was 
"purchased by the agent of B with his money, and 
ho agreed to execute a conveyance to B. This 
.-agreement was not C '.rried out, and the nominal 
purchaser ejected B's tenant: — Held, the suit 
■was not barred by s. B17 of the Civil Procedure 
Code, that B was entitled to a deciee for delivery 
of possession and execution of a conveyance. 
Kumbalinga Pillai V. Ariaputra Padiagbi. 

[18 Mad. 436 

XO,— Interference by benamldar loith tenants 
.of real purchaser — Real purchaser's right to 
Sloe benamldar Civil Procedure Code (1882), 
s. 817.] At a sale in execution of a decree 
the plaintiff purchased certain property in the 
-name of the defendant and continued in undis- 
turbed possession of the property for eight, years 
after the sale. He then brought a suit against 
•the defendant for a declaration of his right ami 
for an injunction to restrain him from interfering 
with it: — Held, affirming the dejiision of the 
Subordinate Judge, that the suit did not come 
within the scope of s. 817 of the Civil Pro- 
-cedure Code, but was maintainable. Sasti Churn 
Nunbi V, Aunopukna. 

[23 Calc. 699 

XI. — Civil Procedure Code ( 1 882). s. 8 1 7 — A pplU 
xdtion for e.veoution of decree again.st a. person 
allegedH he the beneficial oiotif^r, though not the cer- 
jtlfS3rpifrchaser.'\ 'i'he provisions of s. 817 of the 
Code of Civil Procedure contemplate suits between 
4ihe certified purchaser and the beneficial owner 


BENAMI TRANSACTION — conoludedt ~ 

(2) CERTIFIED PURCHASERS— 

and will not operate so a.s to bar a third party 
from asserting that the certified purchaser' is nob 
tlie beneficial owner. Sohun Lull v. Lula Gya 
Pershad, 6 N. W. 2G5 ; Pur an Mai v. All Khan^ 
I. L.^R. 1 All. 285 ; and Subha Blbl v. Ilara Lal 
Das, I. L. R. 21 Calc. 519, referrei to. Uncove- 
nanted Service Bankv. Abdul Baki. 

[18 All. 461 

12. — Purchase by pleader of client's interest — 
Duty of pleader — Code of Glcil Procedure 
(1882), 817.] At a sale in execution of a 

decree against the plaintiffs, the pleader who 
had acted for the plaintiffs purchased their pro- 
perty with his own money, but in the name of 
his mohurrir. and for a very inadequate sum. The 
plaiuuffs thereupon brought this suit against the 
defendants (the pleader and his mohurrir) for a 
declaration that the pleader-defendant, in so 
purchasing, was a trustee on their bffialf ; for an 
order <nrecbing the defendants to reconvey the 
property to the plaintiffs, and for other relief. At 
the.time of filing the suit, possession of the land 
sold had not been given t > an vbo ly : - 
affirming the decision of the Subordinate Judge, 
that the suit was not barred, having regard to 
the case made in the p’aint, by s. 8 1 7 of the Code of 
Civil Procedure (Act XtV of — Held, also 

(ou the merits), that the pleader could not, ncoord- 
iugto equity and good conscience, retain for his 
own benefit the property so purchased by him. 
aghors Nath Chuceebrutty v. Ram Churn 
Chuckeubutty. 

[23 Calc. 805 

BENCH OP MAGISTRATES. 

1. — Gclmlnal Procedure Code (18S2), ss. 16 and 
850 — Qloange in constitution of the Gourt during 
a trial — Offence under Madras To ions Huisances 
Act {Madras Act III of 1889^.] A trial under 
the T0W14 Nui-^ances Act of 1839 was begun 
before a Bench of Magistrates and adjourned. On 
the adjoarned date the Bench was consbitubed 
differeut.ly, only one Magistrate being present of 
those who attended on the first occasion ; but the 
trial was proceeded with and resulted in a convic- 
tion : — /AddZ. that the conviction was illegal and 
should be set aside, llamlicar Singh v. Khega 
Ojha, I. L. U. 20 Calc. 870, followed. QuEEN- 
Empress V, Basappa. 

[18 Mad. 394 

2. — Absence of m'^mbec of Bench — Hearing of 
part of the case by tico Magistrates and decision by 
three — Oriminul Procedure Code (1S82), s, 350.] 
Only those Magistrates who have lieard the 
whole of the evidence can decide a case. There 
is no provision of law which proviiles for a 
change in the coristitutiou of Benches of Magis- 
trates durintr the hearing of a case. Section 350 
of the Criminal Procedure Code does not apply to 
cases tried by Beaches of Magistrates. Shuinbhu- 
nath S<irkar v. Ram Komul Guha, 18 0. L. R. 212 ; 
aad Hardioar Singh v. Khega Ojha. I. L. R. 20 
Calc. 870, followed.' Damri Thakur v, Bho^Wani 
Sahoo. 


[23 Calc. 194 
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BENGAL ACT, 1868-VII. 

,s.2. 

See Public Dema^^ds PBCovEitY Act, 

[23 Calc. 641 

See Peview—Civil Cases— !'o web to 
Review. , 

[22 Calc. 419 

See Sale for Arrears of Revenue— 
Setting aside Sale — Othek 

Grounds, _ 

[21 Calc. 70 

[L. B. 22 I. A. 165 

, s. 8. ■ 

See Public Demands Recovery Act, 

s. 2. 

[21 Calc. 350 

, s. 11. 

See Sale for Arrears of Revenue- 
Setting ASIDE Sale— Other 

Grounds. 

[21 Calc. 360 

, 1869-IL 

See Chota Nagpore Tenures Act. 

, 1869 -VIII, s. 5. 

See Contract Act, s. 74. 

[22 Calc. 658 

, 1870-VI. 

See Tillage CHOwraDARS Act. 

, 1875 -V. 

See Bengal Survey Act. 

, 1876-IV. 

See Calcutta Municipal Act, 1876. 

, 1876-V. 

See Bengau BIunicipal Act, 1876. 

, 1S76-VIII. 

See Estates Partition Act, 1876 

1878 -VII. 

See Bengal Excise Act. 

, 1879-1. 

See Chota Nagpore Landlord and 
Tenant Act. 


, 1880 -VEL 

See Public Demands Recovery Act, 

1880-IX. 

See Bengal Cess Act. 

, 1881-IV. 

See Bengal Excise Act Amendment 
Act. 


1S84-III. 

See Bengal BIunicipal Act, 1884. 

1888-11. 

'"See Calcutta BTunicipal Consolida- 
tion Act, 1888. 


BENGAL OBSS ACT ^BENGAL ACT IX 
OP 1880). 

See Sale for Arrears op Revenue — ■ 
Setting aside Sale— 0 t h e it 

Grounds. 

[21 Calc. 70 
[L. R. 20 1. A. 165 

, S. 47. — Sifle ill exeeutioii of deevee for 

arrears of cess — Proved ure — Purclpasers, Rig h ts of — 
Although the procedure for the realization 
of cesses may be ^he same as the procedure- 
laid down for the realization of rent due upon- 
the tenure, yet it does not Necessarily follow that 
the effect of a sale for cesses should be the same 
as that of a sale for arrears of rent for which the 
tenure itself is liable to be sold. Uniaehurii Bag 
V. Ajadannissa Blhee, I. L, R. 12 Calc. 4o0, 
followed.,^ Notwithstapdiug, therefore, that s. 
47 of the Cess Act, 1880, provides that “every 
holder of an estate or teuure to whom any sum- 
may be payable under the provisions of this Act. 
may recover tl^e same with interest at the rate 
of twelve and a lialf per centum per annum im 
the same manner and under the same penalties- 
as if the same were arrears of rent due to him, 
the effect of a sale by the Collector in execution 
of a decree for cesses against some of the owners 
of a tenure is not to convey to the purchaser the- 
whole tenure, but only the right, title and 
interest of the particular persons against whom 
the decree had been obtained. BIahanund 
Chugkerbutty V . Bani Madhub Chatterjee. 

[24 Calc. 27 

BENGAL EXCISE ACT (BENGAL, 
ACT VII OP 1878). 

, S. 4 and SS. 40 and lb.— Bengal Excise 

Act Amendment Act (Bengal Act IV of 1S8J). 5 . 

3 — Right of search — Gurjat-ganja — Excisable 
article — Foreign excisable article — UesUtance to 
ivrongfiil search by Police — Penal Code, ss, 141 aaid 
353.] In a case where an Excise Sub-Inspector 
attempted to search a house for gurjat-ganja, a 
“ foreign excisable article,^’ under the Excise 
Act (Bengal Act YII of 1878), and re.^^istance was. 
offered : — Held, that gurjat-ganga being a “foreign 
excisable article ” under s. 4 of the Act as 
amended by Bengal Act IV of 1881, the Excise 
Officer had no legal authority to enter and search 
the house under s. 40 of the Act ; he had 
authority only to enter and search for any ex- 
cisable article ” as defined in s. 4 of the Act : and 
that no offence either under s. 141 or s. 353 
of the Penal Code was committed: — Held^ also, 
that 9. 75’ of the Act does not apply to a '* foreign 
excisable artic^e.^’ Jagarnath BIandhata w 
Queen-Empress. 

[24 Calc. 324 

, s. 40. 

See s. 4. 

[24 Calc. 324 

, S. 53. — Spirituous liguor — Medicinalpre^ 

yaration containing alcohol.'] The term “ . ^i rh 
tuous liquor” in s. 53 of the Excise Act. 
(Bengal Act VII of 1878) is not intended to in- 
clude a medicinal preparation merely because it.. 
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BENGAL EXCISE ACT (BENGAL 
ACT VII OP lQ'7Q)-‘CoiiGliided, 

is a liquid substance containing alcohol in its com- 
position. The case would be different if alcohol 
were manufactured separately for the purpose of 
being used in the preparation of a medicine. 
'Gonesh Ghundbr Sikdar v. Qureij-Empress. 

[24 Calc. 157 

, s. 61. 

ft 

See Criminal Procedure Code, s. 403. 

[23 Calc. 174 

, s. 75. 

See s. 4. 

[24 Calc. 324 

dBENGAL EXCISE ACT AMENDMENT 
ACT (BENGAL ACT IV of 1881). 

_ m • 

, s. 3. 

See Bengal Excise Act, 1878, s. 4. 

[24 Calc. 324 

3ENGAL MUNICIPAL ACT (BENGAL 
ACT V OP 1876). 

, S. 313. — Bije-laio — Ultra vires ” — Benrjal 

Municipal Act {Bengal Act III of 1884), s. 2.] 
Where a Municipality passed a bye-law purport- 
ing to be made under the provisions of s. 
313 of Bengal Act Y of 1876, which was duly 
sanctioned by the Local Government, to the effect 
iihat persons failing to trim trees overhanging 
•tanks which were likely to foul the water with 
their falling leaves, after service of notice on them 
wfco that effect, should be liable to a penalty, and 
w*here subsequent to the repeal of that Act by 
Bengal Act 111 of 1884 a person was convicted 
and fined for having disobeyed such bye-law : — 
Held, that the conviction was bad, as the bye-law 
was not one authorised by the terras of s. 313, 
and was consequently nltra vires, and that s, 2 
of Bengal Act III of 1884 could not make valid 
•a bye-law which was originally invalid. Beni 
Madhub Nag v. Mati Lal Das. 

[21 Calc. 837 

BENGAL MUNICIPAL ACT (BENGAL 
ACT III OP 1884), 

See Jurisdiction op Civil Court— 
Municipal Bodies. 

[24 Calc. 107 

, Prosecution under. 

See Magistrate, Jurisdiction op — 
General Jurisdiction. 

[23 Calc. 44 

, s. 2. 

See Bengal Municipal Act, 1876, s. 
313. 

[21 Calc. 837 

, ss. 113 and 116 . — Persons oGcnpijing 

lioldii^ — Liability to assessment — Municipal Gonl- 
m?§^fanhrs. Power to tase— Assessment to tax.'] The 
word ‘‘liability’' in the second paragraph of s. 113 
.of Bengal Act III of 1884 means liability apart ^ 


BENGAL MUNICIPAL ACT (BENGAL 
ACT III OP 1884) — continued^ 

from the question of occupation, and must be 
taken to refer to the liability to assessmeut or 
rather of a person who is the occupier of a hold- 
ing. The same restricted meaning must be 
placed upon the word liability” in s. 116, 
whitsh section has no application to a dispute as 
to whether a person assessed to a tax does or 
does not occupy a holding ; and a suit brought 
to set aside an assessment on the ground that the 
person assessed does not occupy a holding is not 
therefore barred by the provisions of s. 116. 
Dwarka Nath Dutt v. Addya Sundari Mit- 

TRA. 

[21 Calc. 319 

, S. 133. — False statement contained in ap- 

plication for license— Municipal Commissioners, 
Power of to institute prosecution binder PenaZ 
Code — Penal Code, ss. 182, 199, 417 and 511 — 
Bev is tonal power of High Court — Power of High 
Court to interfere in pending proceedings.] On 
the otb May, 1894, C applied in writing under the 
provisions of s. 133 of Bengal Act III of 1884 to 
a Municipality for a license to be granted to him 
in respect of two carriages and six ponies, and 
filled up and signed the usual statement required 
by the section. The sum payable in respect of 
the license was received, and the license asked 
for by G was granted to him, and at the same 
time the statement was sent to an overseer of 
the Municipality for verification. On the 7th 
May the overseer reported that G had in his 
possession eight ponies and one horse. On the 
8th May the Chairman of the Municipality passed 
an order directing 0 to be prosecuted for making 
a false statement in the schedule to his statement 
regarding the number of animals in respect of 
which he applied for the license. On the 9th 
May C presented a petition asking that the tax 
on the three animals might be received, and 
stating that he did not thirik he was liable to 
take out^ license for them, as they were old and 
diseased and unfit for work. On the 13th May 
the Chairman passed an order on this application 
that he had no power to interfere, as the prose- 
cution of C had already been ordered. Mean- 
while on the 9th May a paper was sent to the 
Magistrate headed “ List of Municipal Cases under 
Act III of 1884,” in which G appeared as charged 
with an offence under s. 199 of the Penal 
Code for “filing a false statement, that is to say, 
putting down in the schedule six ponies only 
instead of eight ponies and one horse.” On the 
12th May the Deputy Magistrate directed a 
summons to issue to G returnable on the 23rd. 
On the 18th May the District Magistrate passed 
an order to the effect that the Municipality could 
not institute a prosecution under the Penal Code, 
but that the Deputy Magistrate had power to do 
so, and that he should consider the provisions of 
S3. 182 and 417, read with s, oil, of the Penal 
Code, as applicable to the facts of the case. On 
the 19th May the summons was issued, aud the 
case was heard on the 23rd and 24th May and 
19th June, on which date formal charge^ under 
ss. 199, 182 and 417—511 of the Penal Code 
were framed. Thereafter the hearing proceeded 
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BENGAL MUNICIPAL ACT (BENGAL 
ACT III OP 1884)- concluded, 

till the 16fch July, when on an application to the 
High Court the proceeding’s were stayed, and a 
rule issued to show cause why they should not be 
quashed. It was contended at the hearing of the 
rule that the High Court should not interfere at 
that stage of the proceedings under its revisional 
Jurisdiction : — Held^ that the High Court has 
power to interfere at any stage of a case, and 
that when it is brought to its notice that a person 
has been subjected, as in this case, for over two 
months to the harassment of an illegal prosecu- 
tion, it is its bounden duty to interfere : —ZTeZrZ, 
further, that it was quite clear that the Munici- 
pality had no power to institute the proceedings, 
and that having regard to the provisions of s. 191 
of the Code of Criminal Procedure, it did not 
appear that the Deputy Magistrate, having no 
private complainant before him, had power of his 
own motion to institute them ; but that whether 
he had such power or not, the admitted facts of 
the case did not in law constitute any of the 
offences with which G was charged, and that the 
whole proceedings must be quashed. The Muni- 
cipal Act is intended to be complete in itself as 
regards offences committed against the Municipal 
Commissioners, and there is no indication of any 
intention to render a delinquent also liable to 
punishment under the Penal Code. There is no 
penalty in the Act attached to the omission to 
make a return under s. 133, and no words in the 
Act constituting the making a false return a 
penal offence ; and as there are no such words in 
the Act as are necessary to make the provisions of 
the Penal Code applicable, the Court has no power 
to import them. The Municipal Commissioners in 
such a case have the remedy provided by the Act 
itself. Chandi Pershad v, Abdur Rahman. 

[22 Calc. 131 

, SS. 142 and 146. — “ Hahitnally used,'"^ 

Meaning of — Liability topayafine for non-registra- 
tion of a cart.'\ The accused kept his cart outside 
the limits of the Chauduria Municipality; but used 
to bring it within the limits twice a week through- 
out the year: — Held, he could not be said to be 
habitually ” using the cart within the Municipal 
limits, and was therefore not liable to pay a fine 
under s. 146 of the Bengal Municipal Act (Bengal 
Act III of 1881). Legal Remembrancer v. 
Shama Charan Chose. 

[23 Calc. 52 

JSBNGAL, NORTH-WESTERN PROV- 
INCES AND ASSAM CIVIL COURTS 
ACT. 

See Mahomedan Law— Pre-emption- 
Right OP Pre-emption— Cene- 

EALLY. 

[10 AU. 344 

See Valuation of Suit— Appeals. 

[16 All. 286 

, s. 13. 

See Sale in Execution op Decree— In- 
valid Sales — Want op Jurisdic- 
tion. 


BENGAL, NORTH-WESTERN PROV- 
INCES AND ASSAM CIVIL COURTS 

ACT — concluded, 

— S. 19. 

See Valuation of Suit— Suits. 


[17 AU. 69 

•, s. 21. 

See VALU4.T10N op Sui'5 —Appeals. 

[23 Calc. 536 

See Valuation of Suit-Suits. 

[17 AU. 69 

s. 22. 

See Subordinate Judge, Jurisdiction 
OF. 

[16AU.363 

s. 37. 

Vendor and Purchaser — Pur- 

Cj^lASE-MONET AND OTHER PaYMENTH 

BY Purchaser. 

[24 Calc. 897 


BENGAL REGULATION, 1793-VIIL 
, s. 5. 

See Enhancement op Rent— Right to 
Enhance. 

[22 Calc. 214 
[L. R. 21 1. A. 131 

, s. 50. 

See Enhancement op Rent— Right to. 
Enhance. 

[22 Calc. 214 
[L. R. 21 I. A. 131 

, SS. 54 and 55. 

See Cess. 

[22 Calc. 680 

, 1806-XVII, s. 8. 

5^4? Mortgage— Foeeclosure--Demand 
AND Notice op Eoreclosure. 

[16 AU. 59 

See Mortgage— Foreclosure— Right 
OP Foreclosure. 


[16 AU. 59 
[23 Calc. 228 
[L. R. 22 I. A. 183 

, i810-XIX. 

ft 

See Endowment. 


[IS AU. 227 

, 1814-^XXVII, SS. 13 and 21. 

Bee Pleader— Appointment and Ap- 
pearance, 

[16 AU. 240 

1814— XXIX, s. 2. 

See Ghatwali Tenure. 

[22 Calc. 156 


[22 Calc. 871 
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1817-XII, s. 16. 

S(>e Evidence Act, s. 85. 


[23 Calc. 300 

, 1819~VIIL 

5^*? Bengal Tenancy Act, Sch. Ill, 
AliT. 2. 

^ [23 Calc. 191 

— — s. 11. 

See S.\LE FOR Arrears of Rent— In- 
cumbrances. 

[21 Calc. 702 

, 1825-XI, s. 4. 

See Accretion. 


BENGAL TENANCY ACT (VIII OF 
1885) — cont/inned. 

s. 16. — of suit — Snceesfiton to fper- 

m.ai}ent tenure — On\Ui^lon to give notire if me^ 
eeii.^lon to Collertor. Effert of — Xo/i--payme)it of fees', 
Effect of , on right to decree.] Section 16 of the 
Bengal Tenancy Act does not preclude a party 
front instituting a suit for rent, notwithstanding 
that the Collector has not received the notice and 
the fees referred to therein. But that section is 
a bar to the plaintiffs obtaining a decree before 
the notice and the fees are received by the Collec- 
tor. Kalihdr Ghose V . Umae Patwari. 

[24 Calc. 241 


, s. 17. 

See Landlord and Tenant — Transfer 
BY Tenant. 


[19 All. 238 

See Landlord AND Tenant — Accretion 
TO Tenure. 

[«1 Calc. 233 

BENGAL SURVEY ACT (BENGAL 
ACT V OE 1875). 

, s. 40. 

See Special or Second Appeal — 
Orders SUBJECT or not to Appeal. 

[21 Calc. 935 

See Superintendence of High Court — 
Civil Procedure Code, s. 622. 

[21 Calc. 935 

-BENGAL TENANCY ACT (VIII of 
1885). 

, s. 3. 

See Csss, 

[22 Calc. 680 

See Special 0!i Second Appeal — Small 
Cause Court Suits— Tax. 

[22 Calc. 680 

, S. 5, cl. 2. — Mi/ot, jDeJinitwn of — Person 

faking land for horticultural jinr poses.] Sonhle — 
The definition of ryot ” in the Bengal 'J’enancy 
Act (VIII of 1885) is not exhaustive, and there 
is nothing in that defijution which would exclude 
a person who had taken land for horticultural 
purposes. Hurry Ram v. Nursingh Lal, 

[21 Calc. 129 

, s. 5, cl. 5. 

I* 

See Right of Occupancy— Acquisition 
OP Right. 

[24 Calc. 272 
[L. R. 23 I. A. 158 

, SS. 15 and 16. — Operation of tho.^e 

sections in a suit for rent of Land, to which the plain- 
tiff succeeded before the Bengal Tenancy Act came 
into force — Construction of statute.] Sections 16 
and 16of the Bengal Tenancy Act are not retros- 
pe^ti^ Profullah Chtjndsr Bose v. Samir- 

UDDIN MONDUL. 


[21 Calc. 433 


, s. 18. 

See Landlord and Tenant~-Transfer 
BY Tenant. 


[21 Calc. 433 
[24 Calc. 152 


, s. 19. 

See Right op Occupancy — Loss ou 
Forfeiture of Right. 

[21 Calc. 129 

, S. 20, cl. 3. — Bight of non-oecupancy 

royt — Death of ryot h'lrln.g right of non-oeen- 
pancy — Heirs — Be-entry by landlord.] The right 
of a non-occupancy r7nt(who does not hold under 
any express e^igagement) in liis liolding is not 
heritable. Karim Chowkidar v. Sundar Bew^a. 


[24 Calc. 207 

, s. 22. 

See Right of Occupancy— Transfer 
♦ OP Right. 

[21 Calc. 869 
[24 Calc. 143, 521 

s. 23, 

See Landlord and Tenant— Property 
IN Trees. Wood, kc. 

[22 Calc. 742, 744 note, 746 note, 
748 note, 751 note 
[23 Calc. 854 

s. 25. 

See Eight of Occupancy— Acquisition 
OF Right. 

[24 Calc. 272 
[L. R. 23 I. A. 158 

s. 25, cl. (a). 


See Limitation Act, Art. .82. 

[24 Calc. 160 

, s. 29. 

See Contract Act, s. 74. 


[22 Calc. 337 


[22 Calc. 658 
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BBNaAIi TENANCY ACT (VIII OE f BENGAL TENANCY •ACT (VIII OP 


1885) — continuetl. 


1835) — continued. 


, S. 29. — Suit for enhtiicement of rent— 

ljuliaiicement of rent by contract by more than tioo 
annaa in the rupee — ‘Void agreement -‘-Contract 
Act {IX of 1872), ss. 28 and 24.] A contracb 
under s. 29 of the Bengal Tenancy Act, to pay 
an enhanced rent by more than two annas hi 
the rupee, is void. ' Kristodhone Ghose i\ 
Brojo Gobindo Roy. 

[24 Calc. 895 

, S. SO, cl. (a). — Suit for enhancement of 

rent — Prevailing rate^ Meaning of— A verage rate.l 
The words “ prevailing rate,” in s. 80. cl. {a) of the 
Bengal Tenancy Act, mean, not the average rate 
of rent, but the rate actually paid and current in 
the village for laud of a similar description with 
similar advantages ; they should be construed, 
therefore, in the same sense as was given to the 
same words in the enriier ciises decided under 
Act X of 1859. Shital Mondal r. Prossonna- 
MOYI DeBYA. 

[21 Calc. 986 

, s. 50. 

See Evidence— Civil Oases — Rent 

Receipts. 

[24 Calc. 251 

See Landlord and Tenant— Transfer 
BY Tenant. 


[24 Calc. 152 


s. 53. 

See Sale for Arrears of Rent- 
Eights AND Liabilities of Pur- 
chasers. 


[21 Calc. 383 

, s. 53. — Established usages of locality 

The established usage of the locality, and not the 
usage between the parties, is that contemplated 
by s, 58 of the Bengal^ Tenancy Act. Hir'^ Lai 
Dasv. Motlinra Molmn May, I. L. R. 15 Calc. 
714, followed. Watson k Co. v. Sreb Kristo 
Bhumick. 

[21 Calc. 132 


, s. 56. 

See s. 108. 

[21 Calc. 521 

s. 56, cl. 4, s. 187, cl. 3, and 

S. 1S3,— Joint landlords — Authorised agent — 
Iteoript given by agent — PresumjHion,'] In a case 
where there are several joint landlords'it is neces- 
sary for the Court, before giving effect to a pre- 
sumption under s. 56, cl. 4 of the Bengal Tenancy 
Act, to find affirmatively that the agent was 
authorised by them all, either verbally or in 
writing. Gopinath Chakravarti v. Umakanta 
Das Roy. 

[24 Calc. 169 

S 61. — Deposit of rent in Court — Bond 

fide doubt of tenant as to who is entitled to rent— 
Costs where, conduct of defendant did not mahe 
litigation necessary. ] The deposit of rent in Court 
under s. 61 of the Bengal Tenancy Act (where the 


D 


tenant entertains a bond fide doubt as to wfio was 
entitled to receive it) operates as an acquittance ; 
and where such deposit is proved as a defence to a 
suit for rent, the suit should be dismissed. Where 
ia such a suit the defendant is found to have been 
not to blame for the litigation, he is entitled to his 
costs. Stalkartt V. Guru Das Kundu Chow- 
dhry. ^ • 

^ [21 Calc. 680 

>, s. 65. 

See Right of Occup'ancy — Transfer 
of Right. 

[24 Calc. 355 

See Sale for Arrears op Rent — 1n- 

^CUMBRANCE^. 

[22 Calc. 364 

See Sale for Arrears of Rent- 
Rights AND Liabilities op Pur- 

CHA^RS. 


[21 Calc. 169 

, s. 65, s. 3, cl. 5, and s. IQl.^Saie 

of tenure for arrears of road ecss under decree — 
*• Ilent ” — Road cess — Cesses — Incambranee by 
defaulting tenant, Effect of sale in execution of 
deeree for road cess on.] 'J'he word “rent” 
in s. 65 of the Bengal Tenancy Act, 1885, 
includes road cess payable by the landlord. A 
tenure-holder granted a usufructuary mortgage 
of certain lands within his tenure to A, and 
directed the tenants to pay their rents to him. 
Subsequently the superior landlord brought a 
suit for road cess against the tenure-holder, and 
in execution of his decree sold the tenure under 
s. 6.5 of the Bengal Tenancy Act. A then 
brought a suit against one of the tenants for 
arrears of rent, and contended that all that pass- 
ed under the auction-sale was the right, title 
and interest of the tenure-holder, and that his 
rights under the mortgage were unaffected by 
the sale, and that he was still entitled to the 
vent: — held that Chap. XIV of the Bengal 
Tenancy Act must be read with s. 65 of the Act, 
and that, having regard to the definition, in 
cl. 5 of s. 8 “rent,” as used in that section, in- 
cludes road cess payable by the tenant, and that 
the sale was a sale of the tenure, the purchaser 
acquiring the property free from the incumbrance 
created by the tenure-holder in favour of A, it 
nob being a registered and notified incumbrance 
within the meaning of s. IGl of the Act. Nobin 
Chand Nus'kar V. Bansenath Paramanick. 

[21 Calc. 722 


-, s. 67. 

See Enhancement of Rent — Right 
to Enhance. 

[22 Calc. 214 
[L. B. 21 1. A. 131 

See Interest —Miscellaneous Oa-?^ 
—ARREARS OP Rent. 


[24 Calc. 37 
4 
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BENGAL TEISTANCY ACT (VIII OP 
1885 )- contin'iied. 

, SS. 69 and 70 . — Deposit of crops hif order 

of Collector — Suit against depositaries — Bight of i 
suit — Privity — Jurisdiction of Civil Court.'] In ' 
the course of proceedings held under ss. 69 and 70 I 
of the Beugnl 'I’euancy Act (VIII of 1885), the j 
landlord’s {tioeadiu's) share of the produce was i 
deposited by the Amin, by order of the Collector, 
with two persons. The dep(^itaries executed and 
delivered a receipt to the Amin. Some time after, 
the ticca dar made an app^catiou to the Collector 
iu order to obtain his share of the produce; but, on 
a representation being- made by one of the deposi- 
taries that the crops (with the exception of a small 
portion) had been destroyed by rain, the Collector 
declined to ^raut any relief to the ticcadar. The 
tioeadar then brought this suit against the depo* 
sitanes for recovery of» the value the crops 
deposited : — Uold.^ that the receipt executed and 
delivered to the Amin established privity between 
the plaintiff and tlie defendant so as to enable I 
the former to maintain the suit also, that I 

the suit was maintainable in the Civil Court. | 
Sections 69 and 70 of the Bengal Tenancy Act i 
refer to aud contemplate proceedings between ! 
the landlord and the tenant, 'VThen a plaintiff' I 
seeks relief, not against his tenant, bub against a j 
third party, a depositary or bailee, the suit is not | 
barred by anything contained iu those sections. I 
Jaga Siis’GH V. Chooa Singh. | 



[22 Calc. 480 

s. 73. 

See Right of Occupancy— Transfer 
OF Bight. 

[24 Calc. 355, 642 

s. 74. 

See Cess. i 

[22 Calc. 680 I 

S. 88. ! 

See Landlord and Tenant — Transfer 1 

BY Tenant, ( 


BENGAL TENANCY ACT (VIII OP 

1885) — aotUiitucd. 

and during the continuance of the management 
by the common manager, the owner of the H-anna 
share granted a putni thereof to A, who attempted 
to collect the rents payable to him as putnidar : — 
llcld^ that A was bound by the order appointing 
tlie common manager, and could nob himself 
collect such rents, as he was in no better position 
than the shareholder from whom he obtained his 
putni. Ganodu Kantu Roy v. Prohhabati Das>, 
I. L. R. 20 Calc. 881, distinguished. Juggut 
Chunder Chowdhry 'V. Golack Chunder 
Chose. 

[23 Calc. 522 

— , ss. 101-115, Chap. X . — Record of 
rights — Settle ment OffieePs decision— Subsequent 
civil suit— Res judicata.'] A decision by a Settle- 
ment Officer under Chap. X of the Bengal 
Tenancy Act as to which of two persons claim- 
ing to be tenant ought to be recorded as such 
does not operate as res judicata in a subsequent 
civil suit between the same parties concerning 
the title to the laud. Pandit Sardar v. Mea- 

JAN MIRDHA. 

[21 Calc. 37S 

1.— ss. 102 and 101 ,— Power of Settle- 
uient OlHcar — Proceedings in preparation of 
record of right — Decision as to validity of 
lahhiraj titles— Power of Revenue Officer to 
declare land claimed^ as laUliiraj liable to 'rent.] 
Field by the Full Bench (Petheram, C. J,, and 
Prinsep, Pigot, O’Kinealy and Ghose, JJ.)— In 
preparing a record of rights under s. 102 of the 
Bengal Tenancy Act, a Revenue Officer is not 
competent to determine the validity of rent-free 
titles set up by persons occupying lauds with the 
area under inquiry, so as to resume such lands and 
bo declare them liable to settlement of rent. 
GoMul Sahu v. Jodu Nundun Roy , I. L. R. 17 Calc. 
721, referred to. Secretary op State for India 
V, N^tye Singh ; SECRi?rARY of State for 
India Baikunt Xath Prodhan; Secretary 
OF State for India v. Ram Taruck Das. 


[21 Calc. 433 

1, — S. 95. — Manager of estate — Obligation of 
vianoger to have h '-s name registered before he can 
collect rent of estate — Land Registration Act 
(^Bengal Act VII if 1876), s. 78. j A person who 
has been appointed manager of an estate unden* 
the provisions of s. 95 of the Bengal Tenancy 
Act muhb have his name registered under the 
provisions of s, 78 of the Lau<i Registration Act 
before he can recover rent from th^ tenants of 
tlie estate of wbicn he ha^ been, appointed 
manaarer. M aqbdl Ahmed Chowdhry v. Girish 
Chunder Kundu. 

[22 Calc. 634 

2, — S. 95. — Ap])ointment of common manager 
^—Consent of pa > ties— Rights of holder of sub^ 
seguent putni lease of lands formerly under izara.] 
A common manavrer of lands was appointed, 

^ iw.i^er s, 9.5 of tlie Bengal Tenancy Act, with the 
consent of the co-owners. The owner of a 3-anna 
share of tlie lande had let out in izara his share to 
the other co-owners. After the expiry of the izara, 


[21 Calc. 38 

2.— ss. 102 and 101. — Power of Settle'ment 
O^fficer — Decision of Special Judge — Res judicata 
— Question ■icheiher land is mal or lakhiraj,] 
The plaintiff had been proprietor of an estate 
which was sold for arrears of Government revenue 
aud repurchased from the theu purchaser by the 
plaintiff in 1886. He applied under Chap. X 
of the Bengal Tenancy Act for the measurement 
of the estate and the preparation of a record 
of rights, and the Revenue Officer deputed for 
these purposes found that a portion of the estate 
held by the defendant was mal laud, though 
it was held as lahhiraj under certain sa^iads, and 
as he also found that no rent had ever been paid 
for it, it was entered on the record of rights as 
mal laud held under those sanads as laJildraj. The 
Special Judge on appeal by the plaintiff held that 
the land having been found to be mat should have 
been entered as mal la»id unassessed with rent. 
In a suit to have the laud asse.ssed with rent, it 
was found that the sanads^ under which the 
defendant claimed to hold, were granted not by 
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:ben&al tenancy act (viii of 

1885) — cant hi util. 

nuy predecessor in title of the plaintiff, and were 
•of a date anterior to the Permanent Settlement : — 
Held (reversiuj^ the decision of the lower Appel- 
late Court) that the SpecialJudge had. no jurisdic- 
'tion to determine whether the land was mat or 
Icbhluraj^ and that his, judg-ment as to its being 
.uial did not therefore operate as res judieata. 
Secretary of State for India v. Nitye Singh, I. L. 
11. 21 Calc. 38, referred to; Gokhiil Sahn v. Jodu 
Xundun Roy, I. L. R. 17 Calc. 721, distinguished. 
The case was remanded for a finding whether the 
tland was mal or lahliiraj. Karmi Khan v, Brojo 
Nath Das, 

[22 Calc. 244 

, s. 104, cl. 2. 

See Special OR Second Appeal- -Orders 

SUBJECT OR NOT TO APPEAL. 

[21 Calc. 776 

See Superintendence of Hich Court 
—Civil Procedure Code, s. G22. 

[23 Calc. 723 

See Valuation op Suit-Appeals. 

[23 Calc. 723 


, s. 104, els. (2) and (Z).- Order of 

^'Settlement Ofirer as to rate of rent — Res judieata 
— Bengal Tenancy Act, ss. 105, 106 a.rul 107 — 
■'Rlvil Procedure Code (1882), s, 13 — Objection — 
Dispute.'] Where a Settlement OfiScer of his 
own motion settled what appeared to him to be 
a fair and equitable reut in respect of the 
lands held by the plaintiffs and other tenants 
'iiiider 8. 104, cIs. 2 arid 3 of the Bengal Tenancy 
Act, and the plaintiffs preferred an objection 
under s. 105, cl. I, to certain entries in the 
record enhancing their rents, on the ground that 
"their rents were not liable to be enhanced, which 
-objection was disallowed and the record finally 
published under s. 105 (2): — Held, the 
-ceedings of the Settlement Officer were of an 
executive, rather than of a judicial, character, 
and did not operate either as a res judicata under 
- 3 . 13 of the Code of Civil Procedure, or as a final 
decree under s. 107, estopping the plaintiffs from 
having the same matters tried by the regular 
Civil Court. The words objection and 
^‘dispute” in ss. 105 and 106 are not synouj- 
mons terms. Secretary op State for India 
w. Kajimuddy. 

[23 Calc. 257 

, s, 105. 

See s, 104. 

[23 Calc. 257 

See 8. 108. 

[21 Calc. 521 

See Res Judicata— Competent Court 
—Revenue Courts. 

[23 Calc. 257 

.Ne^^PECTALORSECOND Appeal— Orders 

SUBJECT OR NOT TO APPEAL. 

[24 Calc. 462 


BENGAL TENANCY ACT (Vm OP 
1385)- continued, 

, s. 106* 

See B, 1G4J 

[23 Calc. 257 

eSee B. 108. 

[21 Calc. 521 

See Res Judicata- Comp];;tent Court 
— Reven^je Courts. 

[23 Calc. 257 

See SpecialorSecond Appeal— Orders 
. subject or not to Appeal. 


[21 Calc. 776, 935 
[22 Gale. 477. 
[24 Calc. 462 

'Superintendence op High Court 
—Civil Procedure Code, S..622. 

[21 Gale. 935 

, s. 107. 

OU. 

[23 Calc. 257 

See Res Judicata— Competent Court 
—Revenue Courts. •: 

[23 Calc. 257 

AUd?SpECiAL OR Second Appeal — Orders 
subject or not to Appeal. 

[21 Calc. 776 

, s. loa 

See Spft'CiAL OR Second Appeal— Orders 

SUBJECT OB NOT TO APPEAL. 

[21 Calc. 776^ 935 
[22 Calc. 477 
[24 Calc. 462 

See Superintendence of High Court 
—Civil Procedure Code, s. 622. 

[21 Gala 935 
[23 Gale* 723 

See Valuation op Suit— Appeals. 

[23 Calc. 723 

^ S. 108. — Special Judge, Jurisdiction of 

Publication of record of rights— Bengal Tenancy 

4,et,ss. 55, 105 and 106.J There is nothing in s. 
108 of the Bengal Tenancy Act which limits the 
jurisdiction of a Special Judge to deal only with 
matters of objectiou taken after publication of 
the record ol rights. Durga ChaRAN Laskar 
V. Hari Churn Dass. 

[21 Calc. 521 

, ss. 143 and 144. 

See ScH, III, Art. 6. 

[21 Calc. 387 


, s. 148, 

ScH. Ill, Art. G. 


[21 Gale. 387 


See Sale for Arrears op Rent— 1k- 

ctjMBRANOES. 

[22 Gala, 864 



( lO:^ ) .DIGEST OE CASES. ( lOi ) 


BENGAL TENANCY ACT (VIII OE | 

1885)- continued^ \ 

s. 155. 

See Limitation Act, Art. 32. 

[24 Calc. 160 

, S. 155. — Snit for cjeetment—Notice, Suffix 

■aienoy of — OmisnUui from notice^ of rcq^ndsition 
on tenamt to pay compenmtlon. — Alternathe relief.'] 
The words of ^s. 155 of t3he Sengral I’eiiancj Act 
''and in any case to pay reasonable compensation,” 
ka.., mean in every case;*aud a notice not con- 
taining a requisition to the tenant to pay 
such coinpensacion is insufficient to support a 
suit for ejectment brought under that section. ^ 
Where the suit was for ejectment from certain 
land,' but the plaint contained other prayers, j 
namely, for a declaration that the defendant i 
had no right to build chouses on tl^e land, and j 
for an injunction on him to remove houses he j 
had built thereon, and the suit for ejectment 
failed from the insufficiency of the notice under 
s. 155, the Court held that plaintiff was 

not entitled to a declaration or injunction as 
asked for. Pershad Sinch v, Ram Pkrtab Roy, 

[22 Calc. 77 

1. — S. 158.— to determine inci’ 
dants of tenure— Applleatiom against separate 
tenants — Form of petUio/i—Procednre.] Section 
158 of the Bengal Tenancy Act does not authorise 
one application being made against a number of 
tenure-holders having separate and distinct 
tenures. The proper procedure is by separate 
•applications against each. Golap Ch'and Now- 
la kh a Ashutosh Ohatterjee. 

[21 Calc. 602 

2. — S. 153 . — Apjylication for enhanoement of 
vent when no ■ settlement proceedings are in opera' 
tion.'} The Court in dealing with an application 
under s. 153 of the Bengal Tenancy Act cannot 
pass a decree for enhancement of the rent. Where 
therefore a landlord seeks to enhance the rent of 
his tenant when no settlement proceedings are 
going on he must institute a suit for the purpose, 
and cannot do so by means of an application 
under s, 158. Rajeshwar Pershad feiNGH v. 
Burt A ICoer. 

[21 Calc. 807 

3* — 'S. 158, — Tentire^ Incidents of — Ajyplica- 
tion against some tenant holding two or more tenant 
eies — Form of petitioni] Held by Pethera®, 
C, J., and Banerjeb, J. (Rampini, J., dissent- 
ing), that, under s. 158 of the Bengal Tenancy 
Act, the landlord is authorized include in 
one application two or more tenancies held by 
the same tenant. Golap Chand Foiolakha v. 
Ashutosh Chatterjee, I. L, R. 21 (^alc. 602, referred 
to. Dijendranath RoyChowdhry v.Soylendra 
Nath Roy Chowdhry. 

[24 Calc. 197 


See Sale for Arrears op Rent— In- 
cumbrances. 

[22 Calc. 364 
[23 Calc. 254 
[24 Calc. 537, 746 


BENGAL TENANCY ACT (VIH 0:P 
1885) — co)itlnued» 

, s. 167. 

See Sale for Arrears of Rent— In- 
cumbrances. 

[22 Calc, 364^ 

* [24 Calc, 746' 

, S. 169. 

See Sale FOR Arrears of Rent — 
Rights and Liabilities op Plr- 
chasers. 

[21 Gaic» 169 


, s 171. 

See Sale for Arrears of Rent-In- 
cumbrances. 

[24 Gale. 537 


, s. 173. 

See Appeal— Orders. 

[21 Calc» 825 

See Limitation Act, Art. 178. 

[24 Calc. 707 

See Special OR Second Appeal— Orders 

SUBJECT OR NOT TO APPEAL. 

[24 Calc. 707 

, S. 17Z,—Sale for arrears of rent — Pur- 
chase hy henamddar for fjudgment-dehtor — Sale void 
or voldahle-'- Suit to set aside sale — Proper (jourt to 
decide lohether sale should stand or not.'] Where 
a sale takes place under the Bengal Tenancy Act 
in execution of a decree for arrears of rent, and’ 
the purchaser is found to be a mere henamldar 
for the judgment-debtor,— /ic/eZ, in a suit to set 
aside the sale on that ground, that on the wording 
of s. 173 the sale was only voidable, and not abso- 
lutely void ; that section leaves it in the discretion 
of t^e Court to set aside the sale or not as it thinks 
fit. Under that section the proper Court to deter- 
mine whether the sale should stand or not is the 
Court that held the sale. Qopal Chunder 
Mitra V. Ram Lal Goshain. 


[21 Calc. 554 


, s. 174. 

See Co.sharers— GENEEiAL Rights in 
Joint Property. 

[22 Calc. 3CX> 

See Execution of Decree— Effect of 
Change of Law pending Execu- 
tion. 

[22 Calc. 767 

See Sale for Arrears op Rent 

Setting aside Sale— General 
Cases. 

[23 Calc. 393, 396 note 

, s. 176. 

See Sale for Arrears o:^ Rent — In- 
cumbrances. 


[22 Calc. 364 
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BENGAL TBNANOT ACT (VIII OP 

1885) — continued, 

, s, 178. 

See Interest— Miscellajs'eous Cases— 
Arrears of Rent. 

[24 Calc, a? 

See Right oE Occupancy— Acquisition 
OF Right, 

[24 Calc. 272 
[L. R. 23 1. A. 158 


See Right op 
OF Right. 

, s. 183. 


Occupancy— Transfer 

[23 Calc. 427 


BENGAL TENANCY ACT (VUt OP 

1885)- •‘Cvnivnied, ' 

Sell, in. Art, 3. — Limitation-^Suit hij 

oec-upancij ryot for possession hrorght agaimt a 
tenant settled hy landlord.'] Article .H of Scli. 
Ill of the Bengal Tenancy Act (YIII of 1885), 
prescribing a limitation of two years, is not re- 
stricted to suits against the landlord alone ; it 
applies to a suit brought against a* tenant with 
whom the land was settled by the landlord. 
Ramjanee Bihee v. Aihoo Btparee, I, L. R. 

Calc. 817; and Clinnder Kisliore Bey v. Rnjkis- 
hove Mozumdo)\ I. L. R. 15 Calc. 450, dietin- 
guished. Bheka Singh r. Nakchhed Singh. 

[24 Calc. 40 


See Right of Occupancy— Transfer op 
Right. 

[23 Calc. 179, 427 

— s. 184. 

*96^6^ ScH. in, Art, 2. 

[23 Calc. 191 

— , s. 187. 

See s. oG. 

[24 Calc. 169 

— , s. 188. 

See S, 56, 

[24 Calc. 169 

— , s. 189, Rules made under. 

See Superintendence of High Court 
—Civil Procedure Code, s. 622. 

[23 Calc. 723 


See Valuation op Suit —Appeals. 

[23 Calc. 723 

— — , Sell. Ill, Art. 2.-X( nutation — Bengal 
Tenaney Act {1111 of 1885), s, 184 — Suit for 
xiirrearsof rent — Bcngal^Regulation Vlllof iSl'O.] 

A landlord, to recover arrears of rent for the'year 
1297 B. S. from putnhlav, filed a petition on 
1st Bysack 1298 (13bh April, 1891) in the 
Court of the Collector, under the provisions of 
Regulation VIII of 1819, pra.ying for the sale 
the putni taluk. The taluk was sold and was 
purchased by the landlord on the 1st Jeyt 1298 
=(14th May, 1891). The whole of the arrears not 
being realized by the sale proceeds, the landlord 
-brought an action on the Uth May, 1894, for 
the balance of the ywiwi rent to the end of 1297 
di. S. (12th April 1891). The defence w’^as that 
the suit was barred by limitation — Held, that 
the suit was governed by the provisions of the 
Bengal Tenancy Act. s. 184, and Sch. Ill, Art. 

•2 {h) ; the period of limitation in a suit for rent 
.provided by that article is three years from the 
last day of the Bengali year, in which the arrear 
falls due, and as in this case the arrear fell due 
dn the Bengali year 1297, which ended on the 
12th April, 1891, and the suit was not commenced 
'^intil llth May, 1894, more than three years from 
the last day of the Bengali year in which the 
-arrear fel], due, it was barred by limitation. 
Burna Moyi Dassee V. Burma Moyi Chowdhu- 

“SANI.- ! 

[23 Calc. 191 


1. — Scb. III5, Art. 6. — Limitation — JSx- 
parted eeree in sail for reiet — Glvil Procedure Code, 
s. \0^-~ Execution of decree, Applieailon for — 
Final decree — Execution-proceedings struck off — 
Bengal Tenancy ^ Act (^Vlllof 1885), ss. 143, 141 
and 148.] Having regard toss. 148, 144 and 148 
of the Bengal Tenancy Act, there is a special 
procedure laid down for rent-suits and therefore 
decrees in rent-suits are decrees under Art. 6 of 
Sch. Ill of that Act. The words “ final decree ” 
ill Art 6. Sch. Ill of the Bengal Tenancy Act, 
refer to the final decree in the suit, and cannot 
be held to include an order of au Appellate 
Court made in an application to set aside thati 
decree under s. 108 of the Code of Civil Proce- 
dure. An ex-parte rent decree having been ob- 
tained ou the noth May, 1883, for a sum under 
Rs. 500. the decree-holder, on the 27th May, J8S9, 
applied for execution thereof and attached cer- 
tain properties of the Judgment-debtor, the daite 
fixed for the sale being the 31 so August, 18S9. 
The judgment-debtor applied under s. 108 of 
the Civil Procedure Code for a rehearing of the 
rent- suit, and ou the day fixed for the sale 
applied for stay of execution : the sale was 
stayed, and the Court of its own motion and for 
its own convenience directed the execution-case 
to be struck ofi the file •• for the present.” Ou 
the 23th December, 1889, the Court passed an 
order refusing a rehearing of the suit, which order 
was upheld on appeal on the 16th May, 1890. Ou 
the 21st January, 1892, the decree-holder again 
applied for execution, at the same time praying 
that his application might be taken to be in con- 
tj^nuatiou of his former application of the 27th 
May, 1889 : — Held, that the application was one 
in continuation of the former proceedings in exe- 
cution so far, at least, as regarded the property 
mentioned in' the former application, bub as 
regards other properties it must be held to be 
barred as nob having been made within three 
years from the decree of the 30th May, 1833. 
Baikanta Nath Mittra v. Aughore Nath 
Bose. 

[21 Calc. 387 

2.— Sell, III^ Art, 6.-‘Ziinitation Act (XF 
of 1877), Art. Ml— Execution of decree-- Per iud_ 
from lohich limitation runs — Date of deereszim^ 
Bate of payment.] On the 26th May, 1890, a 
rent-decree was passed for the sum of Ra. 40Q[, 
payable on the 16th August, 1890. On the )9th 
August, 1893, the decree-holders applied for exe- 
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BBNQAX. TENANCY ACT (VIH OF 

1885 ;- concluded* 

cution'of the decree the period of limi- 

ijatioa. ran from the date of the decree and not 
from the date fixed for payment, and that the 
application "was barred by Art. 6 of Sch. Ilf, 
Act VlII of 1885. Ram Saday Mukeejee v. 
Dwaeka Nath Mukekjee. 

[22 Calc. 644 


bequest void fok uncertain- 
ty. 

Hindu Law— Will— Construction 
OF Wills. 

[18 Bom. 136 
[21 Bom. 646 

BETROTHAL. 

Bee Hindu Law— Marriage — Betro- 
thal. 

[21 Bom. 23 

BHAG. ^ 

Bee - jMortgaoe — Construction op 
Mortgages. 

[18 Bom. 283 


BHAGBARI ACT (BOMBAY). 

Bee Bombay Act V op 1862, 


BICYCLE. 

Bte Madras Municipal Act, Sch. B. 

[19 Mad. 83 

BILL IN LEGISLATIVE COUNCIL, 
DEBATE ON. 

■ Bee Statutes, Construction of. 

[18 Bom, 133 

BILL OF COSTS. 

Bee Limitation Act, Art. 84. 

[22'Calc. 943, 952 note 
BILL OF LADING. 

—Mxcej^tion in hill of lading — Seaieorthiness — 
Suit fyr damage to goods by leakage zohiieshij) in 
dock.} The plaintiffs’ g:oods were loaded in the 
defendants’ steamer then lying in dock to be 
carried from Bombay to certain ports in East 
Africa. At the time of loading, the ship was 
apparently in a sound and seaworthy condition? 
Two days after the goods had been pub pn board, 
and when the ship was still in dock, it sprung- a 
leak, and the water came into tl^e hold and 
damaged the plaintiSs’ goods. The ship was 
taken to the dry dock, the ^argo was shifted, 
and the leak repaired. It appeared that the 
leak had arisen from the fact that one of the 
plates of the ship had been worn thin in one 
particular spot, to that when the cargo w'as put 
on board, and the ship lay deeper in the water, 
the pressure became so great that a hole was 
made, and the water rushed in. The plaintiffs 
^ ^^ed the defendants for damages. The defend- 
jints pleaded (1 ) that the ship was in a seaworthy 
■condition when the goods were put on board ; 
^2) that they were protected by the bill of lading 
which centained the following exception, viz.. 


BILL OF LADING-^'e«^/?/^^Y/, 

‘ ‘Accident, loss and damage from vermin, barratry;, 
jettison, collision, fire, machinery, boilers, steam- 
and all the perils, dangers and accidents of the- 
sea, rivers, land carriage and steam navigation of 
whatever nature and kind and accident, loss or 
damage from any act. neglect or default whatso- 
ever of the pilot, master or maiiners or other 
servants of the Company or from any deviation 
excepted”: — Held, that the defendants were liable. 
While the ship was in dock it was not seaworthy,, 
and the exception in the bill of lading did nob 
limit the implied warranty of seaworthiness, 
Vithuldas Goeer V . Bombay and Persia 
Steam Navigation Company. 

[19 Bom. 639 

- — Delivery of goods to conslgyiee — Cargo unclaimed 
on arrival of sh 'rp — Bights of shipowner to land 
goods — Damages by rain — Madras Tlarhoxir Trust 
Act [Madras // r/ 1886).] The defendant’s- 
steam ship arrived at Madras on 4th December, 
1891, bringing bags of grain consigned to the- 
plaiutiffs under a bill of lading by which the- 
defendants were to have the option of deliver- 
ing the goods into a receiving ship or landing- 
them at consignee’s risk and expense, and their 
liability was to cease when the goods were free of 
j the ship’s tackle. The plaintiffs on the date of 
the arrival of the goods w^ere not authorised to- 
receive them. The plaintiffs set up a custom that 
cargo of this description ought to be landed oi> 
the beach ; but, as this could not be done in the- 
absence of the consignees, the defendants landed 
it the same day on the pier and delivered it intO’ 
the custody of the Madras Harbour Trust for 
storage, pending delivery to the consignees. On 
the 8th of December, 1891, heavy rain fell, and 
on the same date plaintiffs learnt that the cargo- 
had been delivered on the pier. When the plain- 
tiff.s came to take delivery on that day, a con- 
siderable portion had been* damaged by rain, for 
whic^ they now sued the defendants: — Held (1.) 
that where the consignees were unable to take- 
delivery in the ordinary way on the beach, the 
master of a ship has the option of lauding and 
warehousing the goods, and that delivery to the 
Harbour Trust for custody was not wrongful ; 
(2) that in the absence of proof that the defend- 
ants were negligent, or that tliey failed to- 
deliver the goods, the suit must be dismissed. 
British India Steam Navigation Company r. 
Ibrahim Sulaiman. 

[19 Mad. 169^ 

BOARD OF REVENUE. 

, Appeal to. 

See Pott ah. 

[19 Mad. 324 

. , Rules of. 

See Pre-emption — Construction of 
Wajie-cl-arz. 

[17 AIL 447 

See Pre-emption— Right oi’ Pre-emp- 
tion. 

[16 AIL 40 
[17 All. 226 > 
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BOMBAY ABKARI ACT (BOMBAY 
ACT V OF 1878). 

,.s. 3, cl. (11), and s. 43, cl. (f)—I)raic- 

tng toddy —Manufacture of liquor.] Drawing- 
toddy is not ‘manufacturing liquor’ as defined 
in cl. 11 of s. 3 of the Bombay Abkari Act (V of 
1878). The mere pospeasion of implements* for 
the purpose of drawing toddy is not an offence 
punishable under cl. (/) of s. 43 of the Act. 
Queen-Empress v. Pirio Kalio. 

[18 Bom. 428 

BOMBAY ACT. 

5 1862— V (Bhagdari Act). 

tSee Attachment - Subjects op Attach- 
ment — Building and House 
Materials. 

[21 Bom. 588 

, s. 3. 

Sec Mortgage — Construction of 
Mortgages. 

[18 Bom. 283 

, 1864-IV. 

See Mahomedan Law -Fndotvaient. i 


BOMBAY ACT — conehiJlcd. 

, 1883 -III. 

See Bombay General Clauses Act. 

, 1886- V. 

, s. 1. 

See Hereditary Offices Act, s. 10. 

^ ,[20 Bom. 423 


See Hereditary Offices Act, s. 4. 

[21 Bom. 733 

See Hindu Law— U eversion ers 
Powers op Reversioners to Re- 
strain Waste and Set Aside Alie-' 

NATIONS. 

[19 Bom. 614 

.See Mahomedan Law — Inheritance. 

^ [21 Bom. 118 

■, 18SS-IIL 

See Bombay Municipal Act, 1888. 


[18 Bom. 401 

, 1864- V. 

See JIamlatdars Courts Act. 18B1. 

, 1865-1. 

See Bombay Survey and Settlement 
Act, J865. 

• , 1867- VIII. 

See Bombay Village Police Act. 

, 1873 -VI. 

See Bombay District Municipal Act. 
1873. 

, 1874 -III.' 

See Hereditary Offices Act. 

, 1875-IIL 

See Bombay Tolls Act. 

, 1876-III. 

See Mamlatdars Courts Act, 1876. 

, 187S-V. 

See Bombay Abkari Act. 

, 1879- -V. 

See Bombay Land Revenue Act. 

, 1S80-L 

Sec Khoti Settlement Act. 

, 18S0-XV, s. 3. 

See Subordinate Judge, Jurisdiction 
op. 

[21 Bom. 754 

,\884-II. 

See Bombay District Municipal Act, 
1884. 


18SS~VI. 

Sec Gujarat Taluqdars Act. 

189D-IV. 

Sec Bombay District Police Act. 


BOMBAY CIVIL CDUBTS AOT (XIV 
OF 1339). 

, ss. 9 and 10. 

See High Court, Jurisdiction of— 
High Court, Bombay— u'ivil, 

[2D Bom. 480 

■ " - - — , s. 23. 

See Valuation of Suit— Appeals. 


[20 Bom. 2oS 

s. 32. 

See Civil Proobdure Code, s. 424. 

[20 Bom. 697 

See Subordinate Judge, Jurisdiction 

of. 

[21 Bom. 751, 773 


BOMBAY DISTRICT MUNICIPAL ACT 
(BOMBAY ACT VI OF 1873). 

S.^11 . — Bombay Munlciyal Act {Bombay 

Act 11 of 1684A s. bl— Liability to pay taxes— 
Ila.lalWiore tax—Water tax— Notice by MunlcL 
Barden of proof —Premniptioa— Evidence 
Act (/ of 1872), s. lit, ill. (c?).] A defendant 
who in answer to a claim for arrears of taxes by 
a Bombay District Municipalicy alleges that the 
taxes were illegal (1) because no notice had been 
given him under s. 57 of Bombay Act II of 1884 ; 
(2) because no notice had been issued by the 
Municipality to the Commisdauers under s.-TT uf 
Bombay ActVIof 1873, must prove the defence ; 
and, in the absence of such proof, the Court will 
presume that the Municipality has used the regular 
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BOMBAY DISTRICT MUNICIPAL ACT 
(BOMBAY ACT VI OF 1873) — continued. 
proceiiure, and thab the common course of business 
bus been followed in the particular cases. The 
liability to pay the lialalkhore tax does nob arise 
until after notice bus been g^iven under s. 57 of 
the Act (Bombay Act II of 1834). Municipality 
OF Sholapur* V. Sholapur Spinning and 
Weaving Company. • 

[20 Bom. 732 

, S. 17. — Piiolw street—Bomhay Municipal 

Act {Bomltiy Act III of 18SS), 3.] In a suit 

brought by the plaintiff against the Munici- 
pality of Abme.labad, the question was whether a 
certain street was a public street within the con- 
templation of the Bombay District Municipal Act 
(Bombay Act VI of 1873). The District Judge, 
on the evidence and havinf regard especially to 
the fact that the street in question wms protected 
by a gate closed at night by a^;oZ/Y.r, or watchman, 
who lived over the gate, and was under the control 
of and paid by the owners of the#houses in the 
street, held that there had been no dedication of 
the laud to the public, and that the public had not 
acquired such a right of going over it as to make 
it a public street vested in the Municipality. On 
second appeal by the defendant the High Court 
refused to interfere with the decision of the lower 
Ceurt. In the absence of a definition of a public 
street in the Bombay District Municipal Act (VI of 
1873) the High Court refused to apply the definition 
contained in the City of Bombay Municipal Act 
(HI of 1888). Ahmedabad Municipality v. 
AIanilal Ddenath. 

• [20 Bom. 146 

, S. 21, els. (1) and (2).—Bo?7ihciy Bis- 

tvict M'Uniiaipal Act Amendment Act {Bombay 
Act II of 1884), s. 27, cl. 7, ands. 32 — Tace imposed 
by Mionicipaiity.] In 1891 the Municipality of 
Surat appointeJ a Committee bo revise the taxation 
of the city, proposing bo reduce some of the exist- 
ing taxes and impose others with a view (inter 
alia) of obtaining a better water-supply for the 
city. A scheme of taxation drafted by the Com- 
mittee was subsequently adopted by the Muni- 
cipality, and it included^a new house and property 
tax. The Municipality then issued a notice with 
regard to this last-mentioned tax under the 
provisions of s. 21 of Bombay Act VI of 187osctbihg 
forth the particulars of the proposed tax and 
requiring objections to be lodged within a fort- 
night from the dare of the notice. A number of 
objections were received which were laid on the 
table for twenty-one days for perusal and consi- 
deration by the Municipal Commissioners. At the 
end of thab time a special meetfeg of the Com- 
missioners was held, at which it was resolved thab 
the objections were invalid, and the scheme and 
the rules with regard to the levying of the tax were 
forwarded to Government and were sanctioned. 
U he plaintiffs sued for an injunction restraining 
the Municipality from levying the tax, contending 
that it was illegal, on the ground (1) that there 
was no Municipality desirous of imposing the tax 
ror"^y of the purposes allowed by the Act, inas- 
much as the Commissioners who passed the 
resolution to impose the tax did not know for what 
purpose the tax was to be imposed ; (2) that the re- 


BOMBAY DISTRICT MUNICIPAL ACT 
(BOMBAY ACT VI OF lS7S)~continucd. 
solution imposing the tax was illegal because the 
notice calling the meeting of the Commissioners 
which passed the resolution did not specify this 
tax as the object of the meeting ; (3) that the 
notide given under s. 2 1 of Bombay Act VI of 1873 
w\as bad, as it did nob state the purpose of the 
proposed tax ; (4) thab the nature and the amount 
of the t.nx were not sufficiently stated in the 
notice; (5) that the notice ought to have stated 
the mode in which the valuation of property for 
the purpose of the tax was to be made ; (G) that 
the objections of the rate-payers were nob suffi- 
ciently considered; (7) that it did nob appear 
whether the tax was to be paid in advance or not; 
and (8) that the assessment of the tax was made 
on a wrong basis: — Held, that the purpose of the 
tax w^as sufficiently known to the Commissioners ; 
(2) that the resolution imposing the tax was not 
invalid, although the notice convening the meeting 
did nob specify the object of the meeting: (3) thab 
the notice need not specify the purpose of the 
tax ; (4) thab as to the nature and the amount of 
the tax the notice was sufficient, as it stated thab 
the amount would depend on the valuation of the 
property ; (o) that the notice need nob define the 
mode of valuation; (G) that the objections were 
sufficiently considered ; (7) that the tax was to 
be paid partly in advance ; (8) that the assessment 
would nob affect the validity of the tax, bub would 
give a right of appeal to have the valuation set 
right : — therefore, thab the tax was legally 

imposed. Surat City Municipality v, Ochha- 
VARAM JaMNADAS. 

[21 Bom. 630 

1. — S. 83. — Beinolition of building — for 
dantages.'] Plaintiff having built anew wall on 
the site of an old wall, including the old founda- 
tions, the Municipality pulled the wall down. 
Plaintiff thereupon sued th^ Municipality for 
damage®. The Judge rejected the claim for 
carnages: — Held, that the building of a new 
wall on the site of the old wall, including the 
old foundations, was nob an addition to the 
existing building within the meaning of s. 33 
of the District Municipal Act (Bombay Act 
VI of 1873). The Municipality was, therefore, 
liable in damages for any expenses which the 
]>]aintiff was pub to by their pulling down the 

^wall. Krishnaji Naeayan Pukshe v. Munici- 
pality OF TaSGAON. 

[18 Bom. 547 

2. -S. 33. — Notice of p^'oposed building — Bight 
of Munieipality to demolish building erected mithout 
permission to build.'] On. the 18th August. 1890, 
plaintiffs sent a notice to the town Municipality 
of Umreth, intimating their intention to erect a 
building oa their land, and giving a rough sketch 
plan of the land intended to be built upon. In 
this notice plaintiffs did not expressly state their 
intention to build the wall in dispute. On the 
28th August, 1890, the Municipality wrote to the 
plaintiffs, requiring them to furnish a plan show- 
ing the design of the proposed buildingn with its 
measurements. On the 30th September, 1890, the 
plaintiffs, without furnishing the plan as requir- 
ed, built a wall on their land. Thereupon the 
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BOMBAY DISTRICT MUNICIPAL ACT 
(BOMBAY ACT VI OP 1873) — continued. 
Municipality gave a notice to the plaintiffs re- 
quiring them to pull it down, as it had been built 
without their permission. The plaintiffs having 
failed to comply wdth this notice, the wall was 
demolished, and ics materials were carried away 
by the municipal servants. Thereupon tlm plain- 
tiffs sued the Municipality to recover damages for 
the wrongful demolition of the wall : — Held, that 
the plaintiffs had contravened the provisions 
of cl. 1 of s, 83 of Bombay Act VI; of 1873, 
inasmuch as they bad built the wall without 
giving any notice, or (if they did gave notice) 
without affording the information required by 
the Municipality. The Municipality were, there- 
fore, justified in ordering the wall to be demolish- 
ed. Dave Hapjshankau vi Town Municipal- 
ity OP Umretth. 

[19 Bom. 27 

3. — S. 33. — JBullding heyond area for loliich 
permission is granted — Omission to give notice of 
building — Power of Munlelgyality to order altera- 
tion or demolition of a building erected without 
notice or in excess of the permission.'] Under the 
Bombay District IMunicipal Act where an owner 
having obtained permission under s. S3 to build on 
one portion of his land builds ou another portion 
without having obtained fresh perinis-ion, if such 
part of bis building as is outside the limits for 
which permission has been granted is built with- 
out notice, the Municipality can in their discre- 
tion order it to be demolished. Bhawanishan- 
KAR V , Surat City Municipality. 

[21 Bom. 187 

, s. 42, cl. (1), and ss. 48 and 75.— 

moval of obstruction in ptihlie street — Notice of 
removal — Gorgwrate bodies — Practice —Suit for 
injunction.'] Untier the District Municipal Act 
(Bombay Act VI of 1873) a Municipality has power 
to have all obstructions in a public street54-emoved 
whether the obstructions were placed there law- 
fully or not. The only distinction which the 
Act draws is between obstructions erected or 
placed before the Act came into operation and 
those which have been erected or placed since it 
came into operation. As to the former, s. 42, cl. 
(1) of the Act provides that notice should be 
given, and if legally placed on the street, com- 
pensation should be awarded for their removal.^ 
As to the latter, the Municipality can remove 
them under s, 48 even without giving any 
notice. The public have a right of passing over 
the whole of a street if it is a public street. It is 
not the practice of the Court to interfere with 
corporate bodies “unless they are manifestly 
abusing their power.” Ahmedabad Munici- 
pality V. Manilal Udenath. 

[19 Bom. 212 

, S. 54. — ^'Ofensiveliquid'" — Allowing waste 

or dirty water to run on to public street^] A person 
does not render himself liable to a penalty under 
8. 54 of Bombay Act VI of 1873 for allowing 
mere waste or dirty water to run from bis 
g)remise3 on to a public street, unless the water 
is “ offensive.” In he Gublabdas Bhaidas. 

[20 Bom. S3 
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BOMBAY DISTBICTliUNICIPAL ACT 
(BOMBAY ACT VI OP IZlZ^-CiHicluded, 
, s. 84. 

Bee Bombay District Municipal Act, 
1884, s. 49. 

[18 Bom. 400 

Bte Magistrate, Jurisdiction of — 
Genmial Jurisdiction. 

, [18 Bom. 442 

, s. 86. 

See Bombay District Municipal Act, 
1884, s. 48. 

[18 Bom, 19 

BOMBAY DISTRICT MUNICIPAL ACT 
(BOMBAY ACT JI OP 1884). 

, s. 23. 

Bee Superintendence of High Courp 
—Civil Procedure Code, s. 622, 

[21 Bom. 279 

, s. 27. 

See Bombay District Municipal Act, 
1873, s. 21. 

[21 Bom. 630 

, S. 48. — Bombay District Municipal Act 

{Bombay Act 12 of iS73), 86 — Suit against 
Municipality for ejectment.] The words in the 
case of any such action for damages ” in s. 43 
of the Bombay District Municipal Act Amend- 
ment Act (Bombay Act IT of 1884) clearly 
show that it was contemplnted that there might* 
be actions of another description to which the 
provisions in the former paragraph would be 
.applicable. The section does not contemplate 
only “ suits to recover monetary compensation for 
a wrongful act.” A suit in ejectment— not being 
a suit brought to recover damages “ for an act 
done or intended to be done ” — was excluded 
under s. 86 of the Bombay District Municipal Act 
(Bombay Act VI of 1873), but bsing an “action 
for an act done,” that act, being the disposses- 
sion by the Municipality with a view to being 
restored to possession, falls under the provisions 
of the first paragraph of s, 48 of Bombay Act (II 
of 1881). Nagusua i\ Municipality of Sho- 

LAPUR. 

[18 Bom. 19 

, S. Bombay District jTunioipal Act 

{Bombay Act VI of 1873), s. — Honpay merit of 
taxes— i^nal Gode {XL V of I860), s. iO— Penalty 
— ''Pine'' — Im^rrlsonment in default of g) ay ment 
of penalty.] There is no distinction between 
the word " penalty” as used in Bombay District 
3Iunicipal Act (Bombay Act VI of 1873) and the 
word “fine” as used in s. 61 of the Penal Code 
(XLV of 1860). Imprisonment can. therefore.be 
awarded in default of any penalty inflicted under 
s. 84 of the Municipal Act, In re Lakmia. 

[18 Bom. 400 

,s. 57. — ^ 

See Bombay District Municipal Act, 
1873, s. 11. 


[20 Bom. 732 
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BOMBAY DIST&ICT POLICE ACT i 
(BOMBAY ACT IV OP 1880). | 

, s. 48, cl. (b). — Nuisance — Niyise — ‘ ‘ Nea r | 

a street” JSlcLiuing of the ivords — Power of the j 
Police to regulate the gjlaymg of music in grrirate i 
houses,'] Section 18, cl. {h) of BomV>ay Act IV of | 
1800 does not empower the District Superintenden t I 
or Assistant Superintendent of Police to stop music j 
in private hous^es. The words in the clause | 
“near a street’’ are intended to mean open ; 
spaces by the sides or at the ^nds of streets. In | 
RE Jamnadas Bhukhandas. I 

[19 Bom. 737 ! 

, ss. 51 and 52. i 

See Abetment. 

• [20 Bom. 394 

BOMBAY GENERAIf GLAUSES ACT 
(BOMBAY ACT III OP 1886). 

See UEGiSTiiATiON Act, p. 17. i 

[21 Bom. 387 ^ 

See Small Cause Court, Moeussil— | 
Jurisdiction— Immoveable Pro- i 

PERTY. I 

[21 Bom. 387 j 

BOMBAY GOVBRimENT RESOLU- ' 
TION. 

, No. 512 of 1832. | 

See Hereditary Offices Act. s. 4. j 
[21 Bom. 733 j 

BOMBAY LAND RaVBNUB ACT j 
(BOMBAY ACT V OP 1879). 

, SS. 3 and 203. — Officer — Peverme 

Officer.] A rorei-t Cfiieer is not a Kevenue Officer 
•within the definition in s. 2 of the Laud Revenue 
Code (Bombay Act V of 1879), and does not become 
one merely by being placed under a Revenue 
Officer for purposes of control. Nauayan Ballal 
V . Secretary of State for India. 


BOMBAY LAND REVENUE ACT 
(BOMBAY ACT V OP lQlQ)~contini<c(L 

, s. 71. 

Juras DICTION op Civil Court-- 
Registration of Tenures. 

, [19 Bom. 43> 

, s. 81. 

See Right OF Occupancy— Loss or For- 
feiture OF Right. 


[20 Bom. 747 

, s. S3. 

Sec Landlord and Tenant— Nature op 
Tenancy. 

[18 Bom. 221, 443 


, s. 84. 

See Landlord and Tenant— Eject- 
ment— Notice TO Quit. 


[19 Bom. 150 
[21 Bom. 311 

See Landlord and Tenant — Forfei- 
ture-Denial OF Title. 


[20 Bom. 354 

, s. 108. 

See Khoti Settlement Act, s. 16. 


[20 Bom. 729 

See Khoti Settlement Act, s. 17. 

[20 Bom. 475 
[21 Bom. 467, 480- 

s. 150. 

Sec Sale for Arp.ears of Revenue — 
Setting aside Sale — Iuregula- 

RITY. 

[21 Bom. 881 

s. lc)3. ^ 

See Right of Occupancy— Loss or For- 
feiture OF RIGHT. 


[20 Bom. 803 ! 

, S. 15. I 

See Mamlatdars Courts Act, 1876, i 
s. 8 , 'I 

[21 Bom. 585 i 

ss. 38 and 39. 

See Jurisdiction of Civil Court— ; 
Rent and Revenue Suits, Bombay. ; 

[21 BQm. 684 | 

S. 56. . ^ ' 

See Mortgage — Redemption— R i g h t | 
OP Redemption. j 

[21 Bom. 396 

See Sale for Arrears op Revenue — 
Setting aside Sale— Irregula- 
rity. 

[21 Bom. 381 

s. 67- 

"" See Sale for Arrears of Eevenue — 
Setting aside Sale— Irregula- 
rity. 


[20 Bom. 747' 

Sec Sale for Arrears of Revenue— 
SlCrXING ASIDE SALE — IrreGULA- 
Rtl’Y. 

[21 Bom. 381 

■, s. 193. 

See JurwisDicrroN of Civil Court- 
Registration OP Tenures. 

[19 Bom. 48 

s. 203. 

^V'£? S, 6. 

[20 Bom. 803. 

, s. 211. 

See Khoti Settlement Act, s. 17 . 

[21 Bom. 244 

, S. 216. — Salt hy an inamdar against a kliot 

to recover halarice of land recenue — Sarvey made 
hy the British Government — Ghanoe in '"rate of 
assessment — Jurisdiction of Civil Gonrt — Village- 
garUally alienated.] In a suit by an inamdar of 
a village against a hhot to recover rent in kind 


[21 Bom. 381 
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b6mBAY land revenue act 1 
(BOMBAY ACT V OP 1319)-co}iclvdcd. | 

(according to the market rate at the time of pay- 
ment), the defendant {hliot) contended that he 
was only liable to pay cash assessment as fixed bj’’ 
the survey made by the British Government, 
which was at a lower rate than he had previously 
paid, and that the Civil Court had no jurisdiction 
to entertain the suit under the Land Revenue 
Code (Bombay Act V of 1879), s. 216, sub-clause 
(j)) that the payment which the khot had 

been making to the inawdar before the time of 
the British survey w^asinthe nature of assessment 
or rating by Government ; but held, also, that the 
plaintiffs were entitled to the old assessment as 
claimed by them. It was plain thatiu cases fall- 
ing witbiu sub-clnuses {a) and (e) of s. 216 of Uie 
Laud Revenue Code, Bombay Act Y of 1879. 
the inamdav'^s interest in the assessment would 
not be affected by the application of Chaps. VJll ! 
to X of that Act. He would still get the old j 
assessment in the alienated lands In the village 
in the former case and the same amount of 
assessment in the latter, and the same must have 
been the intention in cases contemplated by sub- 
cl. (J)), The “holder of the village” in the 
concluding paragraph of s. 216 must be read as 
meaning the “holder of the assessment or any ! 
part thereof of an alienated village.” Gai>GA- j 
DEAR HARI KaRKARE \\ MORBHAT PUROEIT. j 

[18 Bom. 525 | 
BOMBAY MINORS ACT (XX OF 1864). j 


See Minor— Bombay Minors Act. 

[19 Bom. 245 

, s. 2. 

See Minor— Representation of MiNOii 
IN Suits. 

[20 Bom. 534 

BOMBAY MXfNICIPAL ACT (BOMBAY 
ACT III OP 1888). I 

, s. 3. 

: See Boaibay District Municipal Act. 

s. 17. 


[20 Bom. 146 

, S. 248. — Calendar — Liah'dity to y)ruV(dc 

yjrivy accommodation — “ Owner '’ — “ jpj‘eueise.s'^~~- 
Construction of statutes.'] A fa^endar is not {!lie 
person liable, as owner of the premises, to pro- 
vide privy accommodation under s. 2l8 of the 
Bombay Municipal Act (Bombay Act III of 1888), 
the beneficial owner of the house built on the 
fazendaSs land being “the owner” witbiu the 
meaning of the section. Per Ranade. J. The 
world “premises” in s. 248 of Municipal Act 
is used with reference to the building to wbicli 
the privy belongs. Municipality op Bombay v. 
Shapueji Dinsha. 

[20 Bom. 617 

• , ss. 298, 299 and 301. 

* See Appeal— Bombay Acts— Bombay ' 
Municipal Act, 1888. 

[18 Bom. 184 i 




^UT (BOMBAY 

ACT III OP 1888) 

—continued. 

1.--SS. 298 299 and. Z01,-~Gom2}ulsoTy 

ac,jvnU>vn ,,f ,uid-Set lach-Coir.penmtL paid 
to incujr Jo, -hind w,th hnUdings-JSasi, ofv/uua- 
t„;no W.] Where in a case of set back. lard 

ulth buildings thereon was taken up by the Muui- 
c.p.al C<:.mniis.s,oner from a private owner under 
Bomb.a.y Act IH of 1 888, ss. 298, 2a9 and SOI;- 
J/fld, that the jfmount of compensation awardech 
to the owner sbonld be caloulat.d with re-^ard to 

ti.e piice given witbiu a few years previously for 
t similar character iu the immediate- 

neighbourhood of the land in question 
also, that the addition of 16 per cent, could not be 
allowed. Jl/unicipal Coniwissioncr v. Patel Ilaj'r 
Mall owed, I. L. li. 14 Bom. 292, followed. IMu- 
NiciPAL Commissioner for the City of Bombay 
V. Abdl*l II UK. 

[18 Bom. 184. 


2.-SS. 298, 299, 301, 504 and 527— 

Land iaJa n ^hy the Municipality for street im- 
proiwment—Coiiiyu'nsat'wn for land iahen—Pispute 
as to amount of compensation— Motice of suit— 
Li m itat ion,] lu 1891 the Municipal authorities 
of Bombay gave notice to the plaiutiffs under- 
8. 299 of Bombay Act Ilf of 1883 that they 
required square yards of the plaintiff’s land 

for street improvement. On the 14th December, 
1891, the plaintiff gave possession of the land to 
the Municipality, and on 27c}i January, 1892, 
claimed Ihs. 60 per square yard as compensation. 
By letter dated 2ord February, 1 892. the M uiii- ■ 
cipal Commissioner (without prejudice) offered 
R.S. 50 per square yard as compeusaiion, and stat^ 
that on the plaintiff producing the title-deeds 
and papers to establish bis title, the necessary 
documents in connection with the payment would 
be prepared. Nothing further took place in the 
matter until the 14th February, 1894, on which’ 
date the phiintitt* wrote a letter to the Municipal 
Comruis.^ioner in which without nieutiouing any 
sum he requested tlie payment of the amount which 
might be due to Idin as compensation for his land 
taken by the Municipality. The Commissioner 
refused to pay the compensation, contending that 
the plaintiff’s claim was time-barred. The plain- 
tiff thereupon brought this suit claiming Rs,. 
1,165 (being at tberate of Rs. 50 per square yard), 
as compensation for the land taken up by the de- 
fendant or in the alternative for that sum as 


damages for the breach of coutraefc to pay pur- 
chase-money for the land. The defendant plead- 
ed (1) that notice under s, 527 of the Municipal Act 
( Bomlimy Act HI of 1888) was necessary before suit 
filed: and (2}ihatthe suit was barred by limitation. 
The Chief .ludge of the Small Cause Court found 
for the defendant with costs and dismissed the 
suit contingent on theopiniou of the High Court. 
On a case stated for the High Qoiut-Reld (1) 
that notice under s. 527 of Bombay Act III of 1888 
was not necessary, that section not being apph^ 
cable to suits brought to enforce payment of com- 
pensation under s. BOl of the Act ; (2) that 
the suit was nob barred by limitation 
Farran, j. : ~A suit against the Municipality ot 
Bombay for compeusutiou for land acquiie.d by t o 
Municipality under s. 299 of Bombay Act 1 I o . 
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30MB AY MUNICIPAL ACT (BOMBAY 
ACT III OP lS8S)--aontmud(l. 

1888 is Dofc nn rictiou of tort or f/ua,st-to)% bufc 
a simple acoioa for the price of land, which the 
terms of 8. ilOl of the Act impose upon the 
Commissioner to pay. The oblig^ation to pay that 
.price is of the same nature, (1) whether the owner 
assents to the valuation of the laud placed upon it 
djy the Commissioner ; (2) whether the value is 

■ detenniued by the Chief Jiid/e of the Small 
•Cause Court ; or (8) whether is left undeter- 
, mined. Section 527 does not apply to any of 
these three cases. In all of them the obligation 
to pay is imposed by s. SOI and does not 

.arise from the manner in which the amount of 
the price to be paid is arrived at. Section 601 
, prescribes the only mode in which, in case of 

■ dispute, the value of the land can be determined. 
Jf the owner of land disputes* the Commissioner’s 
waluatiou he must apply to the Chief Judge of the 
Small Cause Court within a year. If he does not 
do so, the result is that he loses the po\ver of 
.effectually disputing the Commissioner’s valuation, 

hub does nob lose his right to the amount of the 
Valuation. The owner of land has a remedy inde- 
pendent of the provision of s. .501. That section 
only deals with cases where there is a dispute as to 
the value of the laud, and leaves untouched those 
cases where there is no such dispute, bub where 
the Commissioner for some reason declines to pny. 
Jn such cases the owner is left to his ordinary 
remedy, no special mode of procedure being pre- 
scribed. Cases in which there lins been a dispute, 
bub in which the owmer abandons his claim to 
dispute the valuation of the Commissioner, fall 
wrthin the latter category. Maneklal Motilal 
. iv . Municipal CoMtiissiOKER op Bombay. 

[19 Bom. 407 

— 5 S, 353 . — to a lioiise-oicner to r educe 

.the height of his Vuildlng giuen inore tliciri three 
■months aftcrits campletion — ''Gomgjletlonf Meaning 
ofJ\ , One 11 was served with a notice, under s. 353 
of the City of Bombay Mmdcipal Act (Bombay Act 
HI of 1888), requiring him to reduce the height 
of a building wmich he had erected. The building 
was. completed in June, 3893, and the notice was 
Issued on 13th January, 1891. R was prosecuted 
for not complying with this notice. He contended 
that the notice was time-barred, as it had nob 
.been given within three months after tlie coin- 
4 )letion of the building. In answer to this plea 
it was urged, on behalf of the Municipality, that 
the building could not be said to have been com- 
pleted, unless and until such aGcomraadabions as 
privies and cesspools bad been executed in fgjcord- 
ance with the requirements of the Health 
Department, and that, therefore, the notice was 
vwibhin time : — Held, blmt the notice was time- 
barred. The word “completion” in s. 353 of 
Bombay Act III of 1888 must be takeu in its 
ordinary sense, and the Court cannot read into 
-the section “in accordance with sanitary regu- 
lations” or “sanitary officers’ opinions.” In RE 
Kaghunath Makund. 

^ . [19 Bom. 372 

s. 504. I 

See s. 298. 


BOMBAY MUNICIPAL ACT (BOMBAY 

ACT III OF 1888) — concluded, 

, s. 527. 

t^ce s. 2yS. 

[19 Bom. 407 

BOMBAY REGULATION. 

, 1818 -IV, s. 52. 

See Subordinate Judge, Jurisdiction 

OF. 

[21 Bom. 773 

, 1827-11. 

See Jurisdiction or Civil Court — 
Gas I'E. 

[19 Bom. 507 
[20 Bom. 190 

, s. 43. 

See Subordinate Judge, Jurisdiction 

OP. 

[21 Bom. 754, 773 

— , s. 52. 

567.^ P L E A D E R — 1 1 E x\I U N E R A T 1 0 N . 

[21 Bom. 42 

, 1827-V. 

See Mortgage— Power op Sale. 

[21 Bom. 267 

, s. 15. 

See .AIortgage— Construction of iMort- 

GAGES, 

[20 Bom. 298 

, 1827 -VIII. 

See Appeal— Certificate OF Adminis- 
tration. 

^ , [18 Bom. 748 

[19 Bom. 399 

See Cases undsPv Certificate op 
Administration — Certificates' 
under Bombay Regulation VIII 
OF 1827. 

, s. 10. 

See Farties—Substitution OF Parties 
— Appellants. 

[21 Bom. 102 

See Representative op Deceased 
Person. 

[21 Bom. 102 

,1827-IX, s. 6. 

See Registration Act, 1877, s. 50. 

[18 Bom. 332 

BOMBAY REVENUE JURISDICTION 
ACT (X OF 1876). 

, s. 3. 

See Jurisdiction of Civil CoiTrt — 
Rent and Uevbnue Suits, Bombay. 

• r20 Bom. 734 


[19 Bom, 4o 
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BOMBAY REVENUE JURISDICTION 
ACT (X OF 1876) — Gonthmcd, 

, s. 4. 

* See Hereditary Offices Act, s. 17. 

[19 Bom. 581 
See Jurisdiction of Civil Court — 
Bent and Revenue Suits, Eo^sbay. 

[18 Bom. 525 
[20 Bom. 747 
[21 Bom. 634 

•, S. 4. — Service irmm la/id—Smt for a de- 
claration. of title to trees thereon and for damages 
— Jurisdiction of Civil Court — Hereditary Offices 
Act {Bomhay Act III of Hereditary 

officer — Officiatorf The plaiutiff complained 
that he was pi-evented from cutting- the trees 
growing- on land situate in the village of Tungarli, 
belonging to certain persons who had sold the 
trees to him. He claimed damages and an injunc- 
tion restraining the Collector from interfering 
■with him. The defendant pleaded that the trees 
did not belong to the plaintiff’s vendors, being on 
service 'i?iam land. The low-er Court dismissed 
the plaintiff’s claim, holding that the land, on 
which the trees were growing, was service ina?n 
land, and that the plaintiff’s vendors had no title 
to them. On appeal, the High Court, on the evi- 
dence, upheld the lo-wer Court’s decision that the 
land was inam service land, but held that it did 
not necessarily follow that the trees upon it were 
the property of Government and not of Hievatan- 
dars. The latter might be the owners of the 
trees subject to a condition. The case was. there- 
fore, remanded to the District Court for a finding 
on an issue as to whether the holders of service 
inam lands had a title to the trees on the lands, 
and if so, w'hether they had the right to cut 
down trees without the permission of the Collector, 
On this finding the District Judge found in the 
affirmative. Thef case then came ag^in before 
the High Court, when a preliminary objection 
was taken that under s. 4 of Act X of 1876 
the Court had no jurisdiction : — Held, that it hav- 
ing been decided that land in question was service 
inam land, the Court under s. 4, cl (^i) of Bombay 
Act X of 1876, ceased to have jurisdiction over the 
plaintiff’s claim against Government in respect 
of the trees growing thereon, as such claims re- 
lated to property appertaining to the office of a 
village officer. DeSouza Devino v. SECRETA^fei^ 
OF State for India. 

[IS Bom. 319 

, s. 11. 

See Jurisdiction of Civil Court- 
Rent AND Revenue Suits, Bombay. 

[20 Bom. 764 

, S. 11. — Bevemte Officer — Forest Officer — 

Forest Act {Vll of Bight of apjjeal.] 

Section 11 of Act X of 1876, only applies to an 
act or omission of a Revenue Officer, and only in 
case5 where the law allows an appeal. A Forest 
Officer is not a Revenue Officer. Act X of 1876 
must be construed strictiy. No right of appeal 


BOMBAY REVENUE JURISDICTION 
ACT (X OP lBlQ)-~fonchidcd,_ 

can be given except by express words. Narayan 
Ballal V , Secretary of State for India. 

[20 Bom. 80a 

, s. 15. 

See Subordinate Judge, Jurisdiction 

OF. 

^ [21, Bom, 754, 773^ 

BOMBAY SURVEY AND SETTLE- 
MENT ACT (BOMBAY ACT I OP 1865). 

See Khoti Settlement Act, s. 17. 

[21 Bom. 235. 

, s. 32. 

See Jurisdiction of Civil Court- 
Rent AND Revenue Suits, Bombay. 

[21 Bom. 684. 

BOMBAY TOLLS ACT (BOMBAY ACT 
III OP 1^75). 

, S. 7. — Lease to levy tolls — Lessee ^ Bight of, 

to admit loartners — Kecijing tioo sets of accounts — 
False accounts hept to deceive Government.'] A 
lessee from Government of the right to levy tolls 
admitted into partnership wdth him the plaintiff 
and two others. One of the conditions attached 
to the lease prohibited sub-letting. The plaintiff 
having brought a suit for his share of the profits 
realized in the transaction, the Judge dismissed 
the suit on the ground that the partnership was- 
illegal, being of opinion that sub-letting and 
admitting apartner were identical : — revers- 
dug the decree, that the partnership w’as ntit 
illegal. Where in such a partnership two sets of 
account were kept, one true and the other false,. 
held that such practice, however reprehensible- 
was not illegal under s. 7 of the Tolls Act 
(Bombay Act III of 1875), and did not disentitle- 
the plaintiff’ to show as betw^eeu himself and his 
partners what was the actual profit of the con- 
cern. Ganesii Yithal V- Shripad Dattoba 
j Naik. 

[20 Bom. 668 

BOMBAY VILLAGE POLICE ACT 
(BOMBAY ACT VIII OP 1867). 

, SS. 10, 11 and 'l2t.—jDuties of the Police 

patel in cases' of unnatural' or sudden death— 
Ancient village system of Police^ how affected 
by the Code of Criminal Procedure (1882).j The 
ancient village system of Police, as regulated 
by Boipbay Act VIII of 1867, remains unaffected 
by the Code of Criminal Procedure (Act X of 
1862) except*where the Code contains a specific- 
provisiou. Hcder Bombay Act YIII of 1867, the- 
Poliee patel has todo much more than merely in fornr 
the District Police. He has himself to investigate 
the matter of a crime and obtain all procurable' 
evidence. Under s. 11 of the Act, if an un- 
natural or sudden death occur, or any corpse be 
found, he mu^tforthicith hold an inquest and in- 
vestigate with th.Q 2^a7ich the causes of death and 
all the circumstances of the case, and maue a- 
written report of the same. If it appears that the 
death was unlawfully caused, he must immediate- 
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:bombay village police act 

(BOMBAY ACT OP 1867) — comld, I 

ly give notice to the Police station, and if the state 
of the corpse permits, he shall at once, forward it 
to the Civil Surgeon or other appointed medical 
odieer. These provisions of the law are likely to 
■be defeated if the Police patel refrains from the 
proper action until the District Police-officers 
arrive Oil the spot, Queen-Empress V. Ragho 

;M All A DU. 

"[19 Bom. 612 I 
IBOND. ^ I 

JSee Limitation Act, Art. U7.' I 

[20 Bom. 408 

AVvi Stamp Act, s. d, cl. 4. 

[22 Calc. 757 
. [17 All. 211 

, Construction of. 

Si.ie Appeal to Privy Council- 
Stay OF Execution pending 
Appeal. * 

[19 Mad. 140 

S</t‘ Debtor and Creditor. 

[22 Calc. 434 
Sde iN L'EREsr— O aiission to Stipulate 
FOR OR Stipulated Time has Ex- 
pired. 

[17 All. 511 
[19 All. 39 

Sdd Limitation Act, Art. 182. 

• [24 Calc. 281, 382 

[20 Mad. 245 

SeQ Transfer of Property Act. s. 07, 

[17 Mad. 131 
[24 Calc, 677 

, Payable by instalment. 

See Civil Procedure Code, p. 257.4. 

[17 Mad. 383 

See Limitation Act, Art. 7.7. 


BOND —comluded, 

the nature of a bond, is not the less a bond be- 
cause it does not come into operation unless and 
until the hnndi with respect to which it is passed 
has been dishonoured. Lakshmandas Raghu- 
NATHDAS V. UAMBHAU ATaNSARAM. 

[20 Bom. 791 

BOUNDAMES. 

, Dispute as to. 

See Special or Second Appeal— Orders 

SUBJECT OR NOT TO APPEAL, 

[21 Calc. 93& 

See Special or Second Appeal— Other 
Errors op Law or Procedure — 
Local Investigation. 

[21 Calc. 504 

See Superintendence op High (>ourt 
— Civil Procedure Code, s, 022 

[21 Calc. 935 

BOUNDARY. 

— Question of boundary — Evldeiioe In eases of 
duyyuded houmlary — Onus of In questions 

of boundary, especially where the dividing line 
in dispute runs through waste lands which have 
nob been the subject of definite possession, the 
rule as to the burden of proving the affirmative 
is not applicable. The litigants are in the position 
of counter-claimants, and both parties are bound 
to do what they can bo aid tlie Court in ascertain- 
ing the true line. Lukhinarain Jagadeb l\ • 
JoDU Nath Deo,. 

[21 Calc. 504 
[L. R. 21 I. A. 39 
BREACH OE THE PEACE. 

See Possession, Order op Criminial 
Court as to— Likelihood op 
Breach op Peace? 

[24 Calc. 391 

• Procession likely to cause. 

See AIaduas Police Act, s. 21. 

[17 Mad. 37 


[20 Bom, 109 j 

Recital in. . I 

See Evidence— Civil Cases— Recitals 
IN Documents. 

[20 Bom. 636 

, Suit on. ^ 

See Parties— Parties to ^uits— Joint 
Family. 

[20 Bom. 435 

j Unregistered. 

See Vendor and Purchaser— Vendor, 
Rights and Liabilities op. 

[18 Bom. 48 

-^Fdtm oflond—^Bond not to he operative vntil 
■dUlionenr of hyndl with respeot to mhieh honti 
hofs /been eiveG lit edi] An instrument, which is in 


BRITISH SUBJECT, OPPENOB COM- 
MITTED BY, IN FOREIGN TERRI- 
TORY. 

See Wrongful Confinement. 

[19 Bom. 72 

BROKER. 


— Position and rights of broher-Agent-^Bight to 
commission — GLabn of brokerage f rom both vendor 
and vendee — Vendor and purchaser /^ A broker 
is entitled to his commi.ssiou if the relation of 
buyer and seller is really brought about by him, 
although the actual sale has not been effected by 
him. A broker is entitled to his commission where 
he has induced in the vendor the contracting 
mind, the willingness to open negotiations jipon 
a reasonable basis even though a change or modi- 
fication of the terms of the contract is made by 
the buyer and seller Without his intervention. 
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— coiududcil, 

A broker sued the Municipality of Bombay for 
brokerage in respect of lands purchased by them : 
— Held^ that, if during the time that the broker 
was nesrotiatiog with the vendor, the latter was 
induced to consent to the sale, the broker was en- 
titled to his brokerage. It was not material to 
inquire what operated upon the mind of .the 
vendor, and whether it was the advice of friends, 
•or the knowledge that his land could be acquired 
compulsorily, or the persuasions of the broker. 
It was sufficient to support the broker’s claim if 
'the vendor’s acceptance of the terms was brought 
about during his intervention; and the fact that 
the Municipal Commissioner stepped in at the 
last moment, and himself actually struck the 
bargain, did not deprive the broker of his broker- 
age. Primarily a broker is merely the agent of 
tlie party by whom he is originally employed. 
To make the other side liable to pay him broker- 
age it must be shown that he has been employed 
by such party to act for him, or that in the 
contract he has agreed to pay brokerage. Muni- 
cipal Corporation of Bombay v, Cuverji 
Hirji; Motltbai v. Cuvicrji Hirji. 

[20 Bom. 124 

BUILDING. 

St^e. Attachment— Subjects of At'- 
TAGHMENT -BUILDINO AND HOUSE 
Mateuials. 

[21 Bom. 5S8 

, ‘‘Completion” of. 

See Bombay Municipal Act, s. rb5o. 

[19 Bom, 372 

BUILDINGS. 

. direction of. 

See Bombay District Municipal Act, 
1873, 33. 

[13 Bo^n. 547 
[19 Bom. 27 
[21 Bom. 187 

See Co-SHAURRS— E njoyment of Joint 
Property. 

[18 AIL 115 

Encroachment. 

[20 Bom, 298 

Landlord and Tenant-Oompen- 
; -SATioN for Improvements ON Land. 

[18 Bom. 68 
[22 Calc. 820 
[20 Bom, 1 

See Prescription — Easements — 

UiGHTS CONCERNING WATER. 

[20 Bom. 788 

— , Repair of. 

See Madras District Municipalities 
* Act, s. 173. 

[19 Mad. 241 


IF CASES. ( 126 ) 

BUILDINGS-r w)ie hided. 

Right to removal of. 

See CO'SHARERS — ENJOYMENT CTF JOINT 

Property. 

[19 Mad. 33 

See P R ESC RT PTIO N — EaSEM ENTS — Ll GHT 
AND Air. 

[18 Bom. 474 
• *[20 Bom. 788 

BURMAH CIViL COURTS ACT (XVII 
of 1875). 

, s. 49. 

See Appeal TO Privy Council — Cases 
IN WHICH Appeal Lies or not- 
Valuation OP Appeal. 

• • [24 Calc. 30 

BURMAH COURTS ACT (XI OP 1889). 
s. 40. 

See APppeal to Privy Council — Cases 
IN WHICH Appeal Lies or not — 
Valuation of Appeal. 

[24 Calc. 30 

BULL, DEFINITION OP. 

See Penal Code, s. 429. 

[22 Calc. 457 

BURIAL-GROUND, TRESPASS ON. 

Keligion, Offences relating to. 

[18 All. 395 

BYE-LAW, VALIDITY OP. 

See Bengal Municipal Act, 1876, S..3I3, 

[21 Caic. 837 

See N.-W. P. AND OUDE MUNICIPALITIES 
Act, s. .00. 

[19 All. 732 

CALCUTTA MUNICIPAL ACT (BEN- 
GAL ACT IV OP 1876), ss. 280-282, 

See Calcutta Municipal Consolida- 
tion Act, 1S88, S. 2. 

[21 Calc. 528 

CALCUTTA MUNICIPAL CONSOLIDA- 
TION ACT (BENGAL ACT II of 1888). 
s. 2, and ss. 252, 256, 257 and 235.— 

QaleuttLi HI H /lie ip a I Act {Be/ipat Aet IV of 1876), 
m. 280, -^1 a/id'1%1 — B/uti land — JJ/'genoy — Tres^ 
j/ase — Suit fom dai/mges.] Section 2, para, 5, of 
Bengal Act 11 of 1388 (the Ga'Icntta Municipal Cou- 
solidatiou Act), by which Act the former Calcutta 
Municipal Act (Bengal Act IV of 1876) is repealed, 
provlies that pending proceedings which may have 
been commenced under any repealed Act shall be 
deemed to have been com me need under the new 
Act; but though commence I before the passing 
of the new Act they must, to be effectual, be con- 
tinued under its provisions, an 1 can only be ii«ed 
to enforce rights and powers in esiscence at the 
time when it is sought to enforce them. Where^ 
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CALCUTTA MUNICIPAL CONSOLI- 
DATION ACT ^BENGAL ACT II OP 

lBBB\~continued. 

therefore, before the passing" of the Act TI of 1S8S, 
and whilst Act IV of 1876 was in force, the Muni- 
cipality took measures under the latter Act to 
cleanse hasti laud which was in an insanitary 
state, and notwithstanding the passing of Act II 
of 1888. which provided totally different prelimi- 
naries and procedure for the purpose, continued 
the improvements practically under the Act of 
1876 : — Held, that even if th« proceedings could 
be considered, under s. 2 of Act II of 1888, to 
have been commenced under the new Act, the 
action of the Municipality amounted to trespass 
for which they were liable in damages to the 
owner of the land. Corporation of Calcutta 
v \ Jabu Lall Mullick. 

. [21 Calc. 528 

, s. 31, and ss, 8, 19, 20, 21, 22 and 

2B.~-Spaeffio Htdief Act (i of 1877), 6% Muni- 
cipal election— Municijynl Gomniis,^i^)n(n\ Election 
of— Lid of voters— Chair man, Junsdietloii of— 
Quo warranto— Blgli Court, Jurisdiction of— 
Pules of Local Crovermnentf\ Tliere is nothing in 
the Calcutta Municipal Act (Bengal Act 11 of 
1888), or in the Local Government rules issued 
under s. 19 of the Act, which requires that the 
name of a candidate, or of the proposer, seconder, 
or approver of a candidate, at a municipal elec- 
tion, should be published in the revised list of 
voters, Sections 20 and 23 of the Act only lay 
down rules applicable to voters ; they do not 
control the qualifications of proposers, seconders, 
pr approvers. Seinllc — The High Court has Juris- 
diction by proceeding in the nature of a guo 
warranto to restrain a persou who has not been 
duly elected from exercising the functions of 
a duly elected Commissioner. The Chairman has 
no judicial discretion in preparing the list of 
candidates. In the matter of Mutty Lall Ghose. 

I. L. R.. 19 Calc. 192, approved. Under s. 31 
of the Act, every candidate for election must send 
in his name to the Chairman not less than .seven 
days before the day fixed for election, together 
with the names of his proposer, seconder, and 
approvers. The Chairman has no power to waive 
this rule. 'Where there is a primat facie com- 
pliance with s. 31 of the Act, the Chairman Las 
no power to go further and determine questions 
^affecting the status of persons claiming to be 
candidates. The Chairman can only revise the 
original list of voters in the manner laid down 
by s. 22, or on applications made under s. 21, or 
in pursuance of an order from the Presidency 
Magistrate under s. 23. The issn^ of a supple- 
mentary list of voters is not sanctioned by the 
Act. A definition of the term “ elector ” with 
necessary qualifications is given in s. 8 of the 
Act. I'liere is nothing in the Act preventing a 
person qualified to vote under s. 8 from voting, 
although his name does not appear on the 
revised list of voters. The only prohibition is 
that found in the Local Government rules issued 
under s. 19 of the Act. In the Matter op 
CORKHILL, 

[22 Calc. 717 


CALCUTTA MUNICIPAL CONSOLI- 
DATION ACT (BENGAL ACT II OP' 
1888) — concluded. 

— , s. 87 and Sch. 11 .- -Insurance Goni- 

panics registered in England and carrylnq on 
business through agents in Calcutta, LiahUity of, 
to jjay the municipal license tax.] The Standard 
Marme Insurance Company, being an insurauce- 
company which is registered in England and 
carries on insurance business through the agency 
of a firm of general merchants in Calcutta, ts not 
liable to pay the license tax imposed by s. 87 and 
the second scliedule of the Calcutta Municipal 
Consolidation Act (Bengal Act II of 1888). The- 
business of insurance is not one of the occupations- 
mentioned^ in the secon<i schedule of the Act, au<l 
s. 87 only imposes the tax upon persons who exer- 
cise some or one of the profe-^sions. trades or 
callings mentioned in that schedule. The wmrds of 
the section limit its operation to ‘’persons,*’ w^hicli 
expression includes joint-stock companies who 
exercise the particular occupations prescribed in 
the schedule. The Standard Marius Insurance 
Company is not liable to be taxed, as ket pers of a 
place of bu.^ines-s, under class VI of the second 
schedule of the above Act, because its business is 
carried on in Calcutta by its agents at their own 
offices, and the Conipany has no place of busine.-^s- 
of its own at all in Calcutta. Corporation of 
Calcutta v. Standard Marine Insurance 
Company. 

[22 Calc. 581 

, ss, 117 and 119. 

See Shall Cause Court, Mofussil 

Jurisdiction— Municipal Tax. 

[23 Calc. 835 

, S. 335. — Late cf taking out license.] In- 

a case where the owner of a' cowshed delayed 
taking ont^ a license under s. 335 of the Cal- 
cutta Municipal Consolidation Act (Bengal Act 
II of 18|8), until the end the mo°nth of 
May and was prosecuted for keeping an un- 
licensed cowshed — Held, that under the section 
as it stands there is nothing to compel a licensee 
to take out his license before 1st June in every 
year. Aukhoy Chandra Hati v. Calcutta 
Municipal Corporation. 

[24 Calc. 360 

CARRIERS. 

• See Railway Company. 

[17 Mad. 445 

[19 Bom. 165 

CARRIERS ACT (III of 1865). 

See Railway Company. 

[17 Mad. 445 

, ss. 6 and 8. — Negligence — Accident, Loss 
by— Special contract — Suit for damages.] The 
plaintiffs delivered to the defendants certain 
goods for carriage to Calcutta in a flat belonging 
to the defendauts. The goods were carried under 
the terms t)f a special contract or “forwarding 
note,” signed by the shipper. One of the condi- 
lioDS of the forwarding note was as follows: 
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CARRIERS ACT aH OP 1865) —concluded, 

“The Company will not be under any liability 
for damag-es or compensation in respect of loss 

of, or damage to, goods except such liability 

as they are or may be subject to under the 
provisions of any law for the time being in force 
or of any contract other than this fox the time 
being in existence between the Company and t^e 
shipper.” While on board the defendants’ flat, the 
goods were destroyed by fire. At the trial of the 
case, the defendants gave evidence showing 
the state of things before the fire occurred, 
the circumstances leading to the discovery of 
the fire {but not the cause or origin of it), and 
the measures taken to extinguish the fire: — 
Held,, that the occurrence of a fire, under the 
circumstances disclosed in the case, without any 
explanation as to the origin of it, was, of itself, 
evidence of negligence : —Held, also, reversing 
the decision of Sale, J., that the defendants had 
not discharged the onus cast upon them by law 
of showing that there was no negligence. Cen- 
tral Oaehar Tea Company v. Rtverfi Steam 
Navigation Company, I. L. R. 24 Calc. 787 note, 
explained. Held, on the construction of the 
above clause (per Sale, J., in the Court below, 
and per Trevelyan, J., in the Court of Appeal) 
that the words “ in any law for the time being in 
force” must betaken to refer nob to the com- 
mon law, but to the law as laid down in the Car- 
riers Act (III of 1865), and that, unless their 
liability was enlarged by express contract, the 
defendant Company were liable only for loss or 
damage of which under s. 6 of that Act they 
were nob allowed to relieve themselves, that is, 
only for loss occasioned by the negligence or 
criminal acts of themselves, their servants or 
agents. The decision of Hill, J., in Central 
Cacliar Tea Co, v. Rivers Steam Navigation Co., 
unreported, followed. Semihle on appeal (per 
Macpherson, j., Maclean, C.J,, doubting) 
that the above construction of the clause was 
correct. Choutmull^Doogur v. Rivers Steam 
Navigation Company. 

[24 Calc. 786 

CARRYING ON BUSINESS. 

See Jurisdiction — Causes of Juris- 
diction-Dwelling, Carrying on 
Business, or Working for Gain. 

[18 Bom. 294 
[U. R. 21 I. A. 13 

CASTE. 

See Hindu Law-Custom— Caste. 

[17 Mad. 222 

See Hindu Law — Custom — Immoral 
Customs. 

[17 Mad. 479 

See Cases under Jurisdiction of Civil 
Court — Caste. 

See Right of Suit — Caste Questions. 

[18 Bom. 116 

j Outcasting member of. 

See Defamation. 

[22 Calc. 46 


CATTLE STRAYING ON RAILWAY. 

# 

See Magistrate, Jurisdiction or— * 
Special Acts— Railways Act. 


[18 Mad, 228 


CATTLE TRESPASS ACT (I OP 1871). 

See Revision— Criminal Cases— Gene- 
rally. 


s. 20. 


[19 Mad. 238 


See Magisti^tb, Jurisdiction of — 
Special Acts— Cattle Trespass 
Act. 


[23 Calc. 300, 442 

1.— S. 20. — Criminal Procedure Code (1882), 
s. 560 — Frivolous and vexations complaint— Com- 
plaint of icrongful seizure of cattle— Offencefl 
A complaint of the wrongful seizure of cattle is 
not a complaint of an offence within the meaning 
of the Code of Criminal Procedure. Conse- 
quently, on the dismissal of such a complaint, it 
is nob competenfto a Court to act under s. 560 of 
the Code and award compensation to the persona 
against whom the complaint is made. Pitchi 
v. Ankappa, I. L. R. 9 Mad. 102 ; Kottalanada 
V. Muthaya, I. L. R. 9 Mad. 374 ; Kala Chanel v, 
Gudadhur Biswas, I. L. R. 13 Calc. 804; and 
Nedaram Tliahur v. Joonal), I. L, R. 23 Calc. 248, 
referred to. Meghai v. Sheobhik. 


[18 All. 353 

2.— s. 20, and ss. 22 and Criminal 
Procedure Code (1882), s. 4 (p), and Chap, XXII 
— Illegal seizure of cattle— Offence" — Summary 
trial.'] The illegal seizure of cattle alluded to 
in ss. 20 to 23 of the Cattle Trespass Act 
(I of 1871) is nob an “offence” under s. 4 
(p), of the Criminal Procedure Code, and cases 
connected therewith are accordingly not triable 
by the summary procedure described in Chap. 
XXII of that Code. Pitchi v. Anltappa, I. L. R, 
9 Mad. 102 ; and Rottalamada v. Muthaya 
I. L. R. 9 Mad. 374, followed. Nedaram Thakur 
V. JOONAB. 


[23 Calc. 248 


, s. 22. 

See Appeal tn Criminal Cases — Acts— 
Cattle Trespass Act. 


[19 Mad. 238 

See Magistrate, Jurisdiction of— 
Special Acts— Cattle Trespass 
Act. 

[23 Calc. 300, 442 

1. — S. 22. — Illegal seizure of cattle — Theft 
— Compensation — Fine — Imprisoimn ent in default 
of payment of compensalion — Criminal Procedure 
Code (1882), 5 . SS6 — Penal Code, s, 378.] An 
accused was found to have loosed the com- 
plainant’s cattle at night from a cattle pen, and 
to have driven them to the pound with the object 
of sharing with the pound-keeper the fees to be 
paid for their release. He was proceeded against 
under Act I of 1871 (Cattle Trespass Act), and 
under the provisions of s. 22 ordered to pay com- 
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CATTLE TRESPASS ACT (I OP 1871) 

— aoncUided, 

pensaCion to the complainant, and in default to 
undergo one month’s rigorous imprisonment : — 
Heldy that s. 22 was inapplicable to the facts of 
the case, and that the order must be set aside. 
On the facts it was not a case of “ illegal seizure 
and detention” of cattle, but rather one of 
theft, as all the elements of that offence were 
present, and the accused shot^ld have been charg- 
ed with and tried for that offence : — Held^ further, 
that the sentence of imprisonment in default of 
payment of the compensation was not warranted 
by law. Compensation may be levied as a fine, and 
the ordinary mode of levying fines is laid down 
in s. 386 of the Code of Criminal Procedure. 
The law nowhere provides that fines may be 
levied by means of imprisonment. Paryag Rai 
V . Abju Mian. . ^ 

[22 Calc. 139 

2, — s. 22. — Gompeiuation awarded mider Cattle 
Trespass Act— lynpriso ament in default of p>ay^ 
ment.'\ Imprisonment cannot be inflicted in default 
of payment of the compensation awarded under 
the Cattle Trespass Act. Queen-Empress v. 
Lakshmi Nayakan, 

[19 Mad. 238 

■' ■■''"} s. 23. 

See s. 20. 

[23 Calc. 248 

CAUSE OP ACTION. 

See Civil Procedure Code, s. 244 — 
Questions IN Execution op Decree, 

[18 Bom. 327 

See CoPYRiaHT, 

[19 Bom. 557 

See Ejectment, Suit for. 

[19 All. 541 

See Eoreion Court, Judgment of. 

[22 Calc. 222 
[L. R. 21 I. A. 171 

See Hundi. 

[20 Bom. 133 

See Injunction— Special Cases-In- 
JURY OB Obstruction to Rights 
op Property. 

[24 Calc. 260^ i 

See Cases under Jurisdiction — 
Causes of Jurisdiction— Cause op 
Action. 

See Jurisdiction of" Civil Court- 
Caste. 

[21 Calc. 463 

See Limitation Act, Art. 14. 

[18 Bom. 244 

See Limitation Act, Art. 60, 

^ [18 Mad. 390 

See Limitation Act, Art. 115. 

[19 Mad. 391 


I CAUSE OP ACTION — concluded. 

See Limitation Act, Art. 138. 

[17 Mad 89 

See Limitation Act, Art. 14i. 

[21 Bom. 376 

« See Mamlatdar, Jurisdiction of, 

[20 Bom. 491 

See Misjoinder of Parties. 

[22 Calc. 833 

See Multifariousness. 

[16 All. 279 
[18 All. 131 
[24 Calc. 831 

See Relinquishment of, or Omission 
to Sue for, Portion of Claim. 

[21 Calc. 157 
[L. R. 20 I. A. 155 
[17 Mad. 122 
[16 All. 165 
[18 Bom, 537 

See Cases under Res Judicata— Cause 
OF Action. 

See Cases under Right of Suit. 

See Specific Performance. 

[20 Mad. 19 

See Variance between Pleading and 
Proof. 

, [18 All. 403 

Dismissal of suit for want of. 

See Reaiand— Power of Remand. 

[20 Mad. 25 

Survival of. 

See Abatement op Suit — Suits. 

[20 Bom. 549 

See Right of Suit— Survival of 
Right. 

[22 Calc. 92 

CAUSING DEATH BY NEGLIGENCE. 

—Penal Code {Act XLV of 1860), 5 . ZOi A— Lessee 
of Government ferry allowing unsound boat to be 
used^ ojiferry,^ The lessee of a G-overnment ferry 
having the exclusive right of conveying passengers 
across a certain river at a particular spot allowed 
an unsound boat to be used at the ferry. In 
consequence of its unsoundness the boat sank while 
crossing the river, and some of the persons in it 
were drowned that the lessee of the ferry 

was properly convicted of the offence provided for 
by s. 304A of the Penal Code. Queen-Empress v, 
Bhutan. 

[16 AU. 472 

CEREMONIES. 

See Mahobiedan Law— Pre-emption— . 
Ceremonies. 
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li Certificates under Bombay Reg’ula- 

tiou VIII of 1827 133 

2. Bight to sue or execute decree 

without Certificate ... 133 

3. Issue of, and Right to, Certificate ... 137 

4. Nature and Form of Certificate ... 138" 

6. Procedure ]3g 

■6. Effect of Certificate ... 139 

7. Cancelmeat or Recall of Certificate... 139 

See Cases under Appeal — Certi- 
ficate OP Administration. 

See Limitation Act, Art. 179 — Nature 
OF Application— Generally. 

[20 Bom. 76 

<1) CERTIFICATES UNDER BOMBAY REG- 
ULATION VIII OF 1827. 

1 , — Right of suit— Suit to establish title 'under 
A plaintiff can sue to establish his title 
under a will without producing a certificate 
under Regulation VIII of 1827. Mulchand v. 
Motiehand Hargovandas, 9 Bora. H. C. A. C. 31, 
distinguished. Mafatlal v, Bai Parson. 

[19 Bom. 320 

Application for cevtifoate of heirship based 
on adoption — Procedure.'] H. applied under Bombay 
Regulation VIII of 1827 to a District Judge for 
a certificate of heirship to a deceased B, under a 
registered deed of adoption by his widow exe- 
cuted nearly fifty years after B's death. The 
opponent claimed to be the heir, and denied the 
legality of the ^ adoption. The District Judge 
referred the applicant to a regular suit to establish 
the validity of hia adoption : — in appeal, 

that the District Judge was bound to investigate 
the case, following the procedure laid down in 
s. 4 of Regulation VIII of 1827, and had no 
authority to dismiss the* application and refer-the 
applicant to a regular suit to establish the valid- 
ity of the adoption. Harising Devisingrao y. 
Bhausing. 

[20 Bom. 548 

(2) RIGHT TO SUB OR EXECUTE DEGREE 
WITHOUT CERTIFICATE. 

Z.~-SuccessionGertifioateAct{Vllof\^%Q),s. 4— 

Act ^XVIl y/1860, s. 2 — General Clauses Oonsoli- 
.dation Act {IoflSQS),s.Q—Tra?isfer of Propertg Act 
\IV of 1882),^^. 88 — Procedure — Suit for sale on a 
mortgage — Suit by representative of deceased mort- 
gagee^ — Production of certificate of succession a 
condition precedeivt to decreer^ Section 4 of Act 
VII of 1889 made no change in the substantive 
law, but enacted merely a rule of procedure. 
Inasmuch, therefore, as *^no one has a vested 
right in any particular form of procedure,” the 
abovementioned section is applicable to suits in- 
stituted before the coming into force of Act No. 
VII of 1889. Gang a Sahai v. RisJien Sahal, I. L. 
R. 6 All. 262, followed ; Repudolic of Costa Rica v. 
Prlangei'i LT R. 3 Gh. D. 69 ; Warner v. Murdoah, 
L. R, 4 Oh. D. 752 ; and Wright v, Sale, 6 H, & N. 
i227, referred to. Section 4 of the Succession 
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jCSBTIPIOATil OF ADMJJJISTilATlON 

— eontimed. 

(2) RIGHT TO SUB OR EXECUTE DBCSEE 
! WITHOUT CERTIFICATE — continued. 

Certificate Act (VII of 1889) applies to suits for 
sale nnder s. 83 of the Transfer of Property Act, 
1832. Ammanna v. Qurumurthi, I. L. R. 16 Mad. 
64, distinguished: Kanehan Modi v. Baljnath 
Singh, I. L. 11. 19 jDalc. 336, dissented from. 
Fateh Chand v. Muhammad Bakhsh. 

• [16 AH. 259 

4. — Succession Certificate Act ( VII of 1889), s. 4 
(b) —Execution of decree — Application for execution 
made before production of certificate In cases 
where a certificate of succession is required before 
execution of a decree can be taken out, all that 
is necessary is that the certificate should be pro* 
duced before -an order for execution can be made. 
It is not necessary that the certificate should be 
produced along with the application for execution. 
Brojo Nath Surma v. Isswar Chandra Butt, I. L. 
R. 19 Calc. 482 ; a»d Mangal Khan v. Salim-ullah, 
Weekly Notes All. (1893) 197, referred to. ICalian 
Singh v. Ram Charan, 

[18 AIL 34 

5. ^Succession Certificate Act ( VII of 1 8 89),. 9 . 4 — 
Application for execution not accompanied by 
certificate.] Though, under certain circum.?tances 
a Court may be proMbitei by Act VIE of 1889 
from granting execution of a decree unless a 
certificate of succession as provided by the Act is 
produced before it, it does not, therefore, follow 
that under such circumstances an application for 
execution is a bad appUcatiou because it is un- 
accompauied by a certificate, Brojo Nath Surma 
V. Issioar Chandra Butt, I. L. R. 19 Oalc. 432, 
followed. Mangal Khan v. Salim-ullah Khan, 

[16 AIL 26 

6. — Succession Certificate Act ( VII of 1889), ss. 4 
and 17 — Foreign Court, Proceedings of — Probate 
issued from Native Court in Cuteli — Certificate oj 
Political Agent — Suit In British India,'] A suit 
in British India by the executors of the will of a 
native of Cutch was dismissed, ou its appearing 
that the plaintiffs were furnished only with pro- 
bate issued from a Native Court, of which they 
produced a copy certified by the Political Ageub of 
Catch, and since stamped in accordance with the 
Court- Fees Act, 1870: — Held, that the plaintiffs 
-ff'erenot entitled to a decree without taking out 
probate or letters of administration in British 
India under Act V of 1881 or a certificate under 
Act VII of 1889, but instead of dismissing the 
suit, the Court should have allowed time for the 
plaintiffs to have ^o completed their title. to sue. 
xManasing V . Amad Kunhi. 

[17 Mad. 14 

*7,— Succession Certificate Aot{VIIofl%S^),s.^— 
Suit by surviving partner and heir of deceased 
partner — Suit on promissory note by surviving 
partner of firm — Parties— Right of suit—Gontrak 
Act {IX of 1872), s. 48.] In a suit on a promissory 
note made by the defendant in favour of two 
Hindus carrying on business in partnership, it 
appeared that one of the partners was dead, and ncr 
succession cectifioafce or letters of adniiais.^.ration 
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CBRTIPICAT® OP ADMINISTRATION 

— eo7itimied» 

(2) EIGHT TO SUE OR EXECUTE DECREE 
WITHOUT CE RTIFIO ATE— 

had been obtained. The plaintiffs were the sur- 
viving* partners and the undivided sons of the 
deceased partner : — Held, that a surviving partner 
can sue alone for the recovery of a partnership 
debt:— further, tha1> such a suit may be 
maintained by a surviving partner jointly with the 
heir of the deceased paftnor, in which case a 
certificate of heirship will be necessary, unless it 
appears on the face of the documents sued on that 
the debt is a coparcenary debt. Vidyanatha 
Ayyar. V. Chinnasami Uaik, 

[17 Mad. 108 

8 . — Suocessmi Gertifi^ate Act (U/T of 1889) — 
La 7 idlord and teyiant — Suit hy surviv'Diy partners of 
firm for rent — Hlcjlit of sidtJ\ A certain firm mort- 
gaged with possession its immoveable property to 
two other firms trading joint^f, who let out the 
property to the mortgagor firm. Afterwards some 
of the partners of the mortgagee firms having 
died, the surviving partners and the sons of the 
deceased brought a suit against the mortgagor 
firm to recover rent which accrued due^ after the 
deaths of the deceased partners. The Judge held 
that the plaintifis could not proceed with the suit 
without a certificate under the Succession Certi- 
ficate Act (Vlt of 1889) : — reversing the 
order, that as the rent sued upon became due after 
the deaths of the deceased partners, it formed no 
part of their estates at the time of their respective 
deaths, and no certificate was, therefore, necessary 
under the Succession Certificate Act. Ranchordas 
Nathubhai V, Bhagubhai Parmanandas. 

[18 Bom. 394 

^Succession Gertificate AettflHlof 1889), .?.4— 
Sait on riortg age-1) 07id hy heir — coutvmed hy 
party siibstitnted for plabitljf who has taJien out 
Gertifieate.'] A mortgage-bond was executed by 
the defendant in favour of H, who died, leaving 
two sons, J and S, the elder of whom, J, took out 
a certificate to collect the debts of his father, 
and instituted a suit ou the bond in which he 
asked both for sale of the mortgaged property and 
for a personal decree against the defendant. 
Whilst the suit was pending, J died, and S was 
allowed to be substituted in his place as plaintiff. 
A decree was made for sale of the property, but 
the personal relief was not granted, as it was 
held to he barred by lapse of time: — Eheld, that 
this was nob a decree against a debtor for pay- 
ment of his debt ” within the meaning of s. 
4 of the Succession Certificate Act (VII of 1S89). 
Roglm Nath Shaha v. Poresh Nath Pundari, 
I. L. R. 15 Calc, 54 ; and Kaiichan Modi v. Baij 
Nath Singh, I. L. R. 19 Calc. 336, approved. This 
suit was therefore maintainable notwithstanding 
that no certificate had been taken out by 8. 
SeniUe — It is doubtful whether that Act would 
apply at all to the case of a person who has been 
substituted as plaintiff for one who, having taken 
out a certificate, has died pending the suit. Baid 
Nath Das v. Shamanand Das. 

[22 0alc. 143 


CERTIFICATE OF ADMINISTRATION' 

— continued, 

(2) RIGHT TO SUE OR EXECUTE DECREE 
WITHOUT CERTIFICATE-co/Vi/i?/^’^. 

\0.—SuccessionGe7't]ficatcAci{Vllof\S%^), s. 4,. 
S7it)-sectum (2) — Peht — Tj7ilipnidated clauiit] X, 
^ Hindu, left some sheep with Y, who failed to 
return them. AT having died, his widow applied 
for a succession certificate to enable her to sue Y 
for damages for wrongful detention of the sheep: — 
JHeld, that no debt was owing by Uto X within the 
meaning of the Succession Certificate Act, s. 4, 
sub-section (2), and therefore no certificate was 
necessary to enable his widow to sue Y, Subbanna 
V, Munekka. 

[18 Mad. 457 

11. — Succession Gertifieate Act ( VII of 1889), s, 
4 — Gollectio7i of debt on succession — Certificate of 
heirship — Act XXVII of 1860, s, 2 — Right of 
succeeding trustee to 0011601,1 In a suit brought 
by a widow who had succeeded her husband 
as trustee of an endowment for a debt due 
thereto : — Held, that she was not suing as being 
entitled to the effects of her deceased husband, or 
for payment of a debt due to the estate which had 
been his, but that she was suing as representing 
the endowment in the capacity of a trustee of its 
money. Accordingly, neither Act XXVIl of 1860, 
s. 2, nor Act VII of 1889, s. 4, was applicable 
to her claim, and the fact of her not having ob- 
tained a certificate of heirship to her husband’s 
estate did not disentitle her to a decree. Yar- 
LAGADDA MaLLIKARJUNA t\ MAKERLA SrIDE- 
VAMMA, 

[20 Mad. 162: 
[L. R. 24 I. A. 73 

12. ~8ucGesslo7iGe)'tifieatGAot{VIIof\^^^),sA — 
Joint fainily property — Suit for faintly debt hy 
right of sitrvlvorship.l Under the Succession 
Certificate Act (VII of 1889), a plaintiff does not 
require a certificate wher^his claim is for family 
property by right of survivorship. Jagmohan- 
DAS UlLABHAI ALLTT MaRIA DUSKAL. 

[19 Bom. 33S 

13. — Succession Certificate Act {VII of 

4 — Jobit Ilmdu family — Suit hy sumvivor for debt 
due to joint fa77i ily-~~Sur vi vorship.1 Where a debfe. 
is advanced from the funds of a joint Hiudu family 
and is due to that family, no certificate under 
Act VII of 1889 is necessary to enable the 
survivor of such family to recover the said debt. 
Jaginoha7idas Kilahhai v. AZZ?^ Maria Dusltal, 
I. L. R. 19 Bom. 338, followed. Pateshuri Par- 
tap Narain Singh v. Bhagwati Prasad. 

[17 All. 578: 

14. — SiiccessmiGertlficate Act {V Ilof — 

Survivorship — Letters of ad'niinistraiio7i — Hhid^e 
late, Joint family — Revival of s 2 iit — Civil Pro- 
cedure Code, s. 372.] On the death of the plaintiff, 
his sons, who were members of a joint Hindu 
family, governed by the Mitak^hara law, of 
which their father, the deceased plaintiff, was a 
managing member, applied for the revival of the 
suit : — Held, that it was not necessary that either 
letters of administration, or a certificate under- 
Act VII of 1889, should be obtained in order to- 
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OBRTlFIOATE OF ADMINISTRATION 

— continued, 

(2) RIGHT TO SUE OR EXECUTE DECREE 
WITHOUT CmTimOAHlSi-^conciuded. 

entitle the applicants to ask that they may he 
permitted to proceed with the suit. Beejbaj, 
'V, Bhyropeesaud. 

[23 Calc. 912 


: CERTIFICATB OP ADMITNISTRATION 

— continued, 

(3) ISSUE OF. AND RIGHT TO, OERTI- 
^lOkTE—concluded, 

that the Coart could not refuse to grant the 
certificate. Dave Liladhar Kashiram v, Bai 
Paevati. 

. [18 Bom. 60S 


15. — Succession Certificate Act ( F/J 1889), 5. 4 
— Suit for debt due to Hindu family jointly .‘I In 
a suit by the members of a joint Hindu family for 
a debt due on a document executed in favour of 
n, deceased member of the family, the plain- 
tiffs need not produce a certificate under the 
Succession Certificate Act, if they can prove 
that the debt was due to the family jointly. 
QucBve — Whether a plaintiff, in a suit to recover 
money by the sale of property mortaged, need 
^produce a certificate under the Succession Gerti- 
rficate Act. SuBRAMANiAiir Chetti Rakkct 
Servai. 

[20 Mad. 232 

16. — Succession Certificate Act ( VII of 1889). s. 
4 — Curator — Act XIX of 1841.] A curator ap- 
pointed under the Curators Act (XtX of 1841) is 
not a person claiming to be entitled to the effects 
■of the deceased person whose estate he is appointed 
to manage, and is not required to take out a 
^certificate under s. 4 of the Succession Cer- 
•ficate Act (VII of 1889) before he can obtain a 
decree. Babasab u, Naksappa, 

[20 Bom. 437 

.(3) ISSUE OF, AND RIGHT TO, CERTIFICATE. 

17. — Bepresentative of adeeeasedperson—Person 
-elaiming to he entitled to the ejects of the deceased 
— Purchaser at sale in eocdcmtion of a decree 
^against a deceased goerson— -Succession Certifiettte 
Act ( VII of 1889), s. 4,] A certain debt due to P 
(deceased) was sold in execution of a decree against 
him and was purchased by M. In order to enable 
him to recover the said debt, M applied to the 
District Judge for a certificate under the Succes- 
-sion Certificate Act (VII of 1889). The Judge re- 
jected the application on the ground that the ap- 
plicant was not a representative of the deceased : — 
Held, reversing the decree, that the applicant 
having purchased at the auction sale the debt as 
•part of the deceased’s effects, which was sold as 
rsuch by the Court, was entitled to a certificate 
•under s. 4 (a) of the Succession Certificate Act. 
Mancharam Frais'jivan V. Bai Mahali. 

[18 Bom. 315 

18. — Succession Certificate Act (F/Pqf 1889), 

1 , cl, 4 — liiglit to certificate under will — Validity 

of will — Hindu Wills Act (XXl of 1870.] Clause 
4 of s. 1 of the Succession Certificate Act (VII 
■o 1889) does not preclude an applicant from 
•obtaining a certificate under the will of the 
•deceased. A y^ill having been held to be genuine 
vn a contest between the parties, and there being 
no suggestion that the will was one to which the 
Hindu Will Act (XXI of 1870) applied i-Seld 


(4) NATURE AND FORM OF CERTIFICATE. 

19. — Succession Certificate Act {Vllof 1889), 

7 — Grant of certificate not to be partial.'] A 

District Court acting under 3. 7 of Act VII of 1889 
must, if there are several applicants, elect to 
which, if any, a certificate should be granted. It 
is not competent to such Court to grant separate 
certificates to different persons for partial collec- 
tion of the debts in respect of which a certificate 
is sought. Shitab Dei v, Debi Prasad. 

^ [16 AU. 21 

20. —Succession Gertifieate Act {Vllof 1889), 
s, 7 — Joint certificates — Adverse claimants.] It 
is not illegal to grant a joint certificate to two 
persons who claim adversely to each other to be 
entitled to colleen the debts due to the estate’of the 
deceased under Succession Certificate Act (VII 
of 1889). Narayanasami v, Kuppbsami. 

[19 Mad. 497 

21. — Succession Certificate Act {VII of 1889), 

6 — Certificate not necessarily to collect all the 

debts of the deceased.'] A Court may legally grant 
to an applicant, under Act VII of 1889, a certifi- 
cate for the collection of a specified debt or specified 
debts of a deceased person. The Court is not 
bound to grant a certificate only for the collection 
of the whole of the debts of the deceased. Iisr 
THE Matter op the Petitio.st op Indarman. 

[18 AH. 45 

22. — Succession Certifi.cate Act {VII of 1889). 

4 — Application for certificate for collectio7i of 

part only of a debt.] A certificate for collection 
of debts under Act VII of 1889 may be given for 
the collection of any one or more separate debts 
of the deceased, but not for the collection of part 
only of a debt. Where, however, a portion of a 
debt in respect of which a certificate is sought 
has been discharged, it is not necessary for the 
ap^icant to pay duty on more than the unsatisfied 
portion of the debt. Muhammad Ah Khan v. 
PUTTAN BIBI. 

[19 AU, 129 

(5) PROCEDURE. 

23. — Succession Certificate Act {VII of 2889), 
s. 7 {^)— Inquiry as to right to certificate— Ques- 
tion of title.] The intention of sub-clause (3) tos. 7 
of the Succession Certificate Act is not to save the 
Court the trouble of making any inquiry at all 
where the applicant is not heir to the deceased, 
but it is to allow the primd facie title to the certi- 
ficate to prevail when a question of law or fact 
arises on inquiry too difficult to be determined in 
a summary proceeding, SiVAMMA v. Subbamma. 

[17 Mad. 477 
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OSETTFICAT® OF ADMINISTRATION CERTIFICATE OF ADMINISTRkTIOH 

‘-co/itiimecl» — concluded^ 


( 6 ) FROC'ED'\JKEi--cc7icludcd» 

24 . — Snccemon Gertijicate Act {VII o/ 1889), 
s. sub‘Seotioii (3) — Inqxiiry, Nature of —Title, 
Question of,'] In proceeding- under the Succession 
Certificate Act (VII of 1889), s. 7, sub-section 
(3), there must be some inquiry into the title 
set up by "^he applicant laefore his application 
is disposed of. Kali Kof mar Ghatterjec v. Tara 
Frosunno Moolierfee, 5*C. L. R. 517, dissented 
from ; Su<rfoji v. KamahsMamha, I, L. R. 7 
Mad. 452, distinguished ; Bhitanath MooJterjee v, 
Promothonath Moolierjee, I. L. R. 6 Calc. 303 ; 
Asgar lieza v. Abdul Bossein, I. L. R. 15 Calc. 
674 ,* and SlvaQnma v. Snbbamma, I. L. B, 17 Mad. : 
477, referred to. HURRI KRISHNA PANDA v. 
Balabhadra Panda.* 

[23 Calc. 431 

2B.—Buocession Certificate Act (VII of 1889), 
s. 7, cL 1 — Obligation of G our to decide the right 
to the certificate,] ITnder cl. 8, s. 7 of the 
Succession Certificate Act (YII of 1889), the Dis- 
trict Court must decide iu a summary way an 
application for a succession certificate even if the 
ctuestion at issue between applicant and opponent 
1^ as to the status of the family to which deceas- 
ed belonged. Bharmaya Sangappa v, Sayana 
Malapa. 

[21 Rein.. 53 

(6) EFFECT OF CERTIFICATE. 

26. — Succession Certificate Act (VII of 1889), 
ss, 17 and 20 — Certificate of heirship— Grant of 
certificate by Political Agent — Irregularities in 
mahlng g rant-' Jurisdiction of Civil Court.] A 
District Judge cannot treat a certificate of 
heirship granted by the Political Agent in a 
Native State as invalid because the applicant 
had not given to him the requisite information 
as to the other members of the family, and no 
notices had been issued to them. These irregu- 
larities of procedure may be a reason for the 
Political Agent to cancel the grant, but they 
do not enable the District Court to treat it as 
a nullity. A certificate of heirship stamped with 
the proper stamp, and granted by the Political 
Agent of a Native State, must be recognised 
by the Civil Courts iu British India **' as having 
the same effect in British India as a certificate 
granted under this Act” as provided by s. 17 of 
Act VII of 1889, and under s. 20 precludes the 
granting of a certificate by a CivibOourt. Anna- 
PURNABAI V, LAKSHMAN BHIKAJI YaKHARKAR. 

[19 Bom. 145 

(7) CANCELMENT DR RECALL OP 

CERTIFICATE. 

27. —Succession Certificate Act (VIZ of 1889), 
s. 18, els. (5) and (e) —Certificate granted under 
mistalic, the applicant concealing circumstance 
lahich he should have disclosed— District Judge, 
Jurisdiction of.] P died in 1889, leaving behind 
him his daughter, D. P, it was alleged, had made 
a will appointing certain persons his executors. 
The executor applied for a certificate under the 


(7) CANCELMENT OR RECALL OF 

concluded. 

Succession Certificate Act (YII of 1889) to recover 
a debt due to the deceased’s estate from one N. B 
opposed this application, and claimed the certificate 
for herself by a separate application. The District 
Judge rejected B's application, and issued a certi- 
ficate to the executors on 14th September, 1892, 
In the meantime, one M obtained a decree against 
B as legal representative of P, and in execution 
bought Bs right, title and interest in the debt due 
from N. On 12th September, 1892, M applied for 
certificate, under Act VII of 1889, to recover this 
debt. The District Judge rejected this application. 
AI appealed to the High Court. To this appeal 
the executors were made parties at their own 
request. The High Court reversed the District 
Judge’s order and remanded the case for disposal 
on the merits. Upon the remand the executors 
did not appear before the District Judge to contest 
M's application, and the District Judge granted 
him a certificate. Thereupon he applied for revoca- 
tion of the certificate previously granted to the- 
executors, and the executors in their turn applied 
for a revocation of the certificate granted to himo- 
The District Judge revoked M's certificate on the 
ground that he had fraudulently concealed from 
the Court the previous grant of a certificate to the- 
executors : — Held, on appeal by M, that the Dis- 
trict Judge had a right, under s. 18, cl. (6) or (c), 
of Act YII of 1889, to revoke the certificate he- 
had granted under a mistake of fact to M, 
Manohharam V , Kalidas. 

[19 Bom. 821 

CERTIFICATE OF GUARDIANSHIP. 

See Evidence Act, s. 35. 

[18 All. 473 

• See PROBATE-dEFFECT OF PROBATE. 

[19 Bom. 832 

CERTIFICATE OF SALE. 

See Public Demands Recovery Act, 

s. 2. 


[21 Calc. 350 

See Sale in Execution op Decree— 
Purchasers, Title of. 

[19 AIL 183; 

See Stamp Act, Sch. I, Art. 16. 

[18 Bom. 175 


CESS. 


See Appeal— Acts—Bengal Tenancy 
Act. 

[21 Calc. 132 

Sale for arrears of. 

See Limitation Act, Art. 12. 

[23 Calc. 77^ 
See Public Demands Recovery Act, 
s. 2. 


[23 Calc. 64L 
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See Public Demands Eecovery Act, 
s 7. 


[23 Calc. 775 

<^ClhOioliidari tax — Ahioah — Village Olioicliidars 
Act {Bengal Act FZd/lSTO) — Suit for arrears of 
chowMdari tax 'pay able T)y putnidar under paitni 
settlement — Bent — Bengal Tenancy Act (VIII of 
1885), ss. 3 (5), and 74 — Bengal Begulation VIII 
of 1793,55. 5ia7ido5.] lu a suifc for arrears of 
chowMdari tax, payable by gmtnidar under tbe 
putni settlement, the defence was that it was an 
illegal cess, and could not be legally recovered : — 
Bteld^ that as the payment of the chowMdari tax 
was one of the terms of the putni settlement 
itself, which was entered into between parties 
competent to contract, and was made for valuable 
consideration, and the putni regulation declares 
ihzlti putni tahilis “shall be deemed to be valid 
tenures in perpetuity according to the terras of 
the engagements under which they are held,” and, 
moreover, as the amount which the putnidar 
agrees to pay as elioioMdari tax is paid quite as 
much on account of the occupation of the property 
as that which is expressly called the rent, and is 
part of the ground rent quite as much as the 
latter, it is not an abwah, and is, therefore, recover- 
able. Surnomoyee Babee v. lioomar Purresh JVarain 
Boy, I. L. It. 4 Calc. 576, followed ; Tiluhdhari 
Singh v. Clmltan JSIahton, I. L. R. 17 Calc. 131; 
and Badha Brosad Singh v. Balliowav Xoeri, 
I. L. R. 17 Calc. 726, distinguished; Budmanund 
Singh V. Baij Nath Singh, I. L. R. 15 Calc. 828, 
referred to. Assanulla Khan Bahadur u. 
Tirthabashini. 

[22 Calc. 680 j 

CHAIRMAN OP MUNIOIPALITT, j 
POWER OP. 


See Calcutta Municipal Consolida* 
TioN Act, s. 31. 

[22 caio . 717 

CHAMPSRTy. 

See Contract Act,s. 23 — Illegal Con- 
tracts— Against Public Policy. 


[13 Mad, 374 

CHARACTER, EVIDENCE AS TO. 

56^^ Evidence— Criminal Cases -Char. 

ACTER. • 


[23 Calc, 621 

CHARGE. 

Col. 

1. Form of Charge ... 142 

, Alternative diaries. 

See False Evidence — Contradictory 
Statements. 


[18 Bom. 377 
[17 All. 436 

, ^Conviction without. 

See Criminal Procedure Code, s. 238. 

[22 Calc. 1006 


, Form of. 

See Criminal Trespass. 

[22 Calc. 391 

See False Evidence — Contradictory 
Statements. 

[18 Bom. 377 
[17 All. 436 

See Unlawful Assembly. 

" [22 Calc. 276 

See Verdict of Jury— Power to In- 
terfere w'lTH Verdicts. 

[19 Bom. 749 

(1) FORM OF CHARGE, 

1, — Defect in charge — Bioting — XTnlawful assem- 
bly — Common object, Effect of not stating in charge 
— Penal Code [Act XLV of 1860), s. 147.] 
Where certain accused persons were convicted of 
rioting, and i? appeared that the charge did not 
specify any common object, and that neither the 
judgment of the Original Court, nor that of the 
Sesssions Judge in appeal, found what was the 
common object which made the assembly of which 
the prisoners were members of an unlawful one : 
—Reid, that these defects did not vitiate the pro- 
ceedings, there being ample evidence on the re- 
cord to prove what the common object of the 
assembly was, and to justify the conviction for the 
offence of which the lower Courts had found the 
accused guilty. Basiraddi r , Queen-Empress. 

[21 Calc. 827. 

2. — Alternative charge — Common object — 
Bioting — Unlaiofnl assembly — Crimmal Procedure 
Code (1882), s. 236.] Fourteen accused were 
charged with rioting armed with deadly weapons, 
and with murder and causing grievous hurt durin g 
such riot. The common object alleged by the 
prosecution was to compel the payment of certain 
money by one of the persons of the opposite 
party. Some of the accused, who admitted their 
presence at the scene of the occurrence, stated that 
they had been attacked on account of an allegation 
being made that one of the opposite party had 
enticed away another’s wife, and that they had 
merely acted in self-defence. On the close of the 
case for the prosecution the Sessions Judge, con- 
sidering that possibly the common objeeb alleged 
by the prosecution might be considered not to have 
been proved, amended the charge and added an 
alternative common object to it, namely, that the 
object oF the assembly was to punish one of the 
opposite side for enticing away another’s wife. 
There was no evidence on the record to prove the 
alternative common object:, it being based solely 
on a portion of the statements of some of the 
accused: — Held^ that if the Sessions Judge was of 
opinion that there were grounds for charging the 
accused with a common object other than that 
alleged by the prosecution, his proper course was 
■not to amend the charge but to add a separate 
count or counts to the charge upon which'^a 
separate verdict could be taken. Section 236 of 
the Code of Criminal Procedure only authorises a 
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CHARGE— 6^. 

(1) FORM OF CHARGE— 

charge in the alternative when it is doubtful 
which of several offences the facts which cau be 
proved will constitute, and not where there may 
be a doubt as to the facts which constitute one of 
the elements of the offence. Wafadar Khan v. 
Queen-Empress, 

[21 Calc. 955 

3. — Criminal hreacli of trust — Penal Code (Act 
XLV of 1860), s. 409 — Conzictlon for criminal 
treaclh of trust on general deficiency in account.'] 
An accused person may be charged with criminal 
breach of trust in respect of a general deficiency, 
and it is not necessary in all cases to charge the 
accused with the embezzlement of a particular sum 
feceived on a certain date from some particular 
person, lleg. v. Junes, 8 G. 4 P. 288 ; Peg, v. Gha])- 
maii, 1 U. & K. 119 ; Reg. v. WoUtenholme, 11 Cox. 
C. C. 313 ; and The Queen v. Lamdert, 2 Cox. C. C. 
309, referred to. Queen-Empress Kellie. 

- [17 All. 153 

4. — Criminal 'breach of trn.st-^ Penal Code (Act 
XL V of 1860), ,y. 409 — Conriotiou for criminal 
breach of trust on a general deficiency in accounts.'] 
Beld, that a person accused under s. 409 of the 
Indian Penal Code might belegally convicted of the 
offence defined in the section on proof of a general 
deficiency in his accounts, and that it was not 
necessary that the receipt of, and non-account- 
ing for, specific items should be charged and 
proved against him. Queen-Empress v. Kellie, 
I. L. R, 17 All. 163, approved. Buddhu v. Babu 
Bal. 

[18 AIL 116 

B. — Crlmbial breach of trnst-^Penal Code {Act 
XLV of 1860), s. 408 — Form of indictment — | 
Practicef] Where the first two counts of an 
indictment charged the prisoner under s. 408 
of the Penal Code with criminal breach of trust 
in respect of two sums of money, viz., Rs. 23-7 
and Rs. 8.50, respectively, and the third and 
last count charged him with criminal breach 
of trust in respect of a sum of Rs. 9,168-6, which 
last-mentioned sum, as appeared from the deposi- 
tions, represented a general deficiency in the 
prisoner’s account \~Beld, the third count must 
be struck out. Queen-Empress v. Pursotam 
Dasb Moraejee, 

[24 Oalc. 193 

CHARGE TO JURY. 

Col. 

1, Misdirection 

, Omission of. 

See Verdict op Jury-Power to 
Interfere with Verdicts. 

[23 Calc. 252 
(1) MISDIRECTION. 

-^Rioting— Unlawful assembly ^Common object 
^Verdict of jury— Alternative common object— 
(hdminal Procedure Code ( 1 882), 303.] Fourteen 

accused were charged with rioting armed with 
deadly weapons, and with murder and causing 
grievous hurt during such riot. The common 


CHARGE TO JXSPiY --^conduded, 

(1) MISDIRECTION— 

object alleged by the procecution was to compel the 
payment of certain money by one of the persons 
of the opposite party. Some of the accused who 
admitted their presence at the scene of the occur- 
rence stated that they had been attacked on 
account of an allegation being made that one of 
the opposite party bad enticed away another’s 
wife, and that they had merely acted in self- 
defence. The case was tried before a jury, and 
on the close of the case for the prosecution the 
Sessions Judge, considering that possibly the 
common object alleged by the prosecution might 
be considered not to have been proved, amended 
the charge and added an alternative common 
object to it, viz., that the object of the assembly 
was to punish one of the opposite party for entic- 
ing away another’s wife. There was no evidence 
on the record to prove the alternative common 
object, it being based solely on a portion of the 
statements of some of the accused, and the Sessions 
Judge put it to the jury that it was an inference 
that could possibly be drawn from the evidence, 
but it was for them to draw that inference or 
not. The jury convicted all the accused without 
specifying which common object they relied on, 
and were not asked, under s. 303 of the Code 
of Criminal Procedure, any questions for the 
j purpose of ascertaining what their verdict was 
I based on : — Held, that the Judge had misdirected 
the jury, and that the verdict of the jury leaving 
j it uncertain what was the common object which 
actuated the accused was bad in law, and that 
the conviction must be set aside and the case 
I retried : — Held, further, that it was unfair to use 
I a part of the statements of some of the accused 
put forw'ard in their defence as justifying the use 
of force by them in repelling the attack of the 
opposite party, for the purpose of show’ing a 
common object as against them, and that the 
statements should have bsen taken in their 
entirety and could not in any event be used as 
against the rest of the accused. Wafadar 
Khan %\ Queen-Empress. 

[21 Calc. 955 

CHARGE-SHEET, COPY OP. 

See Accused Person, Right of. 

[19 Mad. 14 

CHARITABLE BEQUEST. 

See Hindu Law — Will— Construction 
OF Wills. 

[18 Bom. 136 

[21 Bom. 646 

CHARITABLE INSTITUTION. 

, Alienation of management of. 

See Hindu Law— Endowment — Aliena- 
tion OP Endowed Property. 

[19 Mad. 211 

, Application for dedication by 

trustees of. 

See Trusts Act, s, 34. 

[18 Mad. 443 
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€HXRrrABLB INSTITUTION-^Jo?^^?^<^. 
, Suit relating to. 

, S 6 e Costs— Taxation of Costs. 

[20 Bom. 301 

€HAKITABLE TRUST. 

See Mahomedan Law — Endowment. 

[22 Calc. 619 
[L. R, 22 I. A. 76 
[18 Mad. 201 

See Trust. 

[18 Bom. 551 

UHARITIES. 

See Cases under Right op Suit — 
Charities and Trusts. 
UHBATING. 

See Bankers. 

[16 All. 88 

UHIEP JUDGE OP SMALL CAUSE 
COURT, BOMBAY. 

, Decision of, as to compensation 

for land. 


Appeal— -Bombay Acts— Bombay 
Municipal Act. 


CHILD, 


[18 Bom. 184 


See Marriage Act, s. 68. 

[18 Mad. 230 


CHILDREN. 


See Abandonment op Children, 


[18 All. 364 

See Hindu Law— Will— Construction 
OP Wills. 

[20 Bom. 571 

Proof of age, and order of birth 
of. 


See Evidence Act, s, 32. 

[24 Calc. 265 

, Right to custody of. 

See Maintenance, Order op Criminal 
Court as to. • 

[19 Mad. 461 

CHOTA NAGPORB LANDLORD AND 
TENURE ACT (BENGAL ACT I OP 
1879). 

, s. 39. 

See Appeal — Bengal Acts — Chota 
Nagpore Landlord and Tenant 
Procedure Act. 

[24 Calc. 249 

— — — , s. 88. 

See Execution of Decree— Decree to 
' BE Executed after Appeal or 
Review. 


( U6 ) 

CHOTA NAGPORE -TENURES ACT 
(BENGAL ACT II OP 1869). 

See Evidence— Civil Cases— Miscel- 
laneous Documents— Registers. 

[22 Calc. 112 

CHOWKIDARI TAX. 

See Cess. 

• * [22 Calc. 680 


CHRISTIANS. • 

in Salsette. 

See Salsette, Law Applicable in. 

[19 Bom. 680 

Native. 

See Converts. 

[20 Bom. 53 

CHURCH. 

^Boman CutJiolic Chuvclt — Powers of dliarma- 
hartas or headmen — Closing chureli— Appoint ^ 
ment of priest.^ The appointment of a commit- 
tee of headmen or dharmaliurtns in a llomaa 
Catholic Church by the Bishop to assist the 
Vicar in the secular affairs of the church gives the 
members of such committee no right to close the 
church or oust the Vicar, and still less to appoint 
a priest not under the discipline of and obedience 
to the Church of Rome. Marian Pillai -e?. 
Bishop of Mylapore. 

[17 Mad. 447 


CIRCULAR ORDER OP HIGH COURT " 
(CRIMINAL). 

, No. 9 of 6th September 1869. 

See Magistrate, Jurisdiction op — 
Commitment to Sessions Court. 

[24 Calc. 429 


CIVIL COURT. 

See Jurisdiction of Civil Court. 

See Madras Forest Act, s. 4, 

[17 Mad. 193 

See Pensions Act, s. 4. 

[17 Mad. 193 


CIVIL PROCEDURE CODE (ACT VIH 
OP 1859). 

, s. 210. 

See Eepresentative of Deceased 
Person. 

[21 Bom. 539 


CIVIL PROCEDURE CODE (ACT X 
OP 1877). 

, s. 326. 

See Execution op Decree— Execus 
T ioN BY Collector. 


[22 Calc. 467 


118 AIL 313 
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CIVIL PROCEDURE CODE (ACT XIV 
OP 1882). 

, Application of 

See Eevie'w— P oWEn to Review. 

[19 Bom. 113, 116 
, Chap. XXXIX, Suit under. 

See Limitation Act, Art. 159. 

• [23 Calc. 573 

See Promissory No-je — Assignment op, 
AND Suits on, Promissory Notes. 

[19 Mad. 368 

, s. 2. 

See Cases under Appeal— Decrees. 

See Appeal— Execution op Decree- 
Parties TO S*JITS. 

[18 Mad. 439 

See Jurisdiction of Civil Court — 
Pent and Kevenue^uits, N.-W.P. 

[16 All. 496 

See LettepvS Patent, High Court, 
N.-W. P.,CL, 10. 

[17 AIL 475 

— , s. 11. 

See Cases under Jurisdiction of 
Civil Court. 

— , s. 13. 

Estoppel— Estoppel by Judg- 
ment. 

[17 Mad. 214 

See Forest Act, s. 45. 

[24 Calc. 504 
[L. R. 24 I. A. 33 
See Malabar Law — Joint Family. 

[17 Mad. 214 

See BIinor— Pepresentation of Minor 
in Suits. 

[17 Mad. 316 

See MoPvTgage — Redemption— PvIght 
OF Redemption. 

[19 AIL 202 

See Remand — Oases of Appeal after 
Remand. 

[16 AIL 252 

See Cases under Res Judicata. 

See Right of Suit — Fr?lud. 

[24 Calc. 546 

, s. 16. 

See Jurisdiotion—Suits for Land— 
Property in different 
Districts. 

. [16 AIL 359 

See Pleader— Appointment- AND Ap- 
pearance. • - - . 

. [16 All. 240 


DIGEST OF CASES. ( 148 ) 

CIVIL PROCEDURE CODE (ACT SlIV 

OP 1882) — continued, 

, s. 16A. 

See Jurisdiction— Suits for Land- 
Property IN DIFFERENT DISTRICTS, 

. [24 Calc. 449 

, s. 17. 

See Jurisdiction— Causes of Juris- 
DICTION— Cause of Action. 

[18 AIL 400 

Bee Munsif, Jurisdiction of. 

[19 Mad. 477 
See Pleader -Appointment and Ap- 
PEARANCE. 

[16 AIL 240 

See Jurisdiction— Causes of Jurisdic- 
tion-Dwelling, Carrying on 
Business, or Working for Gain. 

[19 AIL 450 

, s. 18. 

See Pleader -Appointment and Ap- 
pearance. 

[16 AIL 240 

, s. 19. 

See Execution of Decree— Transfer 
of Decrees for Execution and 
P ov/ER OP Court, &o. 

[21 Calc. 639 
[22 Calc. 871 

See Jurisdiction— Suits for Land- 
Property in different Districts. 

[16 AIL 359 
[17 AIL 483 

,*s. 25. 

See Execution of Decree— Transfer 
OF Decrees for Execution and 
Powers op Court, &c. 

[17 Mad. 309 
[18 Bom. 61 

, s. 26. 

^ See Misjoinder op Parties. 

[22 Calc. 833 
See Parties— Suits by some of a 
Class as Eepresbntatives of 
Class, 

[24 Calc. 385 

, s. 27. 

See Parties— Adding Parties to Suits 
—Plaintiffs. 

[20 Bom. 677 


— , s. 28. 

See Parties— Parties to Suits- Spe- 
cific Performance. 

[19 Mad. 211 
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DIGEST OF CJV.SES, 


CIVIL PROCBDURB OODB (ACT XIV 
OP 1882) — oo?itinued^ 


s. 30. 

See Estoppel-Estoppel by Judg- 
ment. 

[17 Mad. 214 

See Malabar Law— Joint Family. 

■ [17 Blad. 214 

See Cases under Parties— Suits by 
SOME OF a Class as Pepbbsenta- 
TivEs OF Class. 


s. 31. 

See Multifariousness. 

[16 All. 279 
[18 All. 131, 219 

s. 32. 

See Appellate Court— Objection 
Taken for First Time on Appeal. 

[18 AIL 109 

See Limitation Act, s. 22. 

[17 Mad. 12 

See Cases under Parties— Adding 
Parties to Suits. 

See Parties— Parties TO Suits— Mort- 
gages, Suits concerning. 

[18 All. 109 

See Parties— Striking off Parties— 
Defendants. 

[IS All. 53 

-, s. 36. 

See Pleader— Appointment and Ap- 
pearance. 

[16 All. 240 

s. 37. * • 

See s. 432. 

[19 Ail. 510 

See Pleader— Appointment and Ap- 
pbarance. 

[16 All. 240 

-, s. 39. 

See Pleader— Appointment and Ap- 
pearance. • 

[16 All. 240 
[20 Bom. 198, 293 

s. 43. 

See Dbkhan Agriculturists Relief 
Act, s. 15D. 

[20 Bom. 469 

See Execution of Decree — Applica- 
tion FOR Execution and Power 
of Court, 

[19 AIL 98 

See Execution of Decree— Proceed- 
ings in Execution. 


CIVIL PBOCBDUBE CODE (ACT XIV 

OP 1882) —continued^ 

See Cases under Relinquishment op', 
OR Omission to Sue for, Portion 
of Claim. 

See Res Judicata— Matters in Issue. 


See T5ust. 


[22 Calc. 692, 
[19 Mad. 145^ 

[18 Bom. 551 


See Withdrawal of Suit. 


, s. 44. 


[17 AIL 58 


See Appellate Court— Objection 

Taken for First Time on Appeal. 


, [16 AIL 130. 

See Joinder of Causes op Action. 


[17 AH. 274 
• [18 All. 256 

See PtELINQUISHMENT OF, OR OMISSION 
TO Sue for, Portion of Claim, 

[17 Ail. 633 

See Special or Sicond Appeal— Pro- 
cedure IN Special Appeal, 

[16 AIL 130 

Want of leave under. 

See Limitation Act, s. M. 

[20 Mad. 48 


•, s. 45. 

See Jurisdiction — Suits fob Land- 
Property IN DIFFERENT DISTRICTS, 

[16 AIL 359 


Sec Multifariousness. 


, s. 4S. 

See Dekhan 
Act, s. 4. 


[IS AIL 131, 219 

Agriculturists Relief 

[19 Bom. 46. 


s. 50. 

See Variance’between Pleading and 
Proof. 

[18 AIL 403 

,s. 51. 

See Plaint — Verification and Signa- 
ture. 

[21 Calc. 60 
[L. R. 20 1. A. 139 

S. 52. 

See Plaint— Verification and Signa- 
ture. 

[18 All. 39a 

S. 53. 

See Appellate Court— Exercise op 
Powers in various Cases. 

19 Bom. 303 


[19 AIL 98 
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CJIVIL PROOEDURS CODE (ACT XIV 

OP 1882) — contimied. 

See Limitation Act, s. 22. 

[18 AIL 198 

See Multifariousness. 

[18 All. 131, 219, 432 
-See Partnership-Suits respecting 
Partnerships. . 

[22 Calc. 692 
See Cases under Plaii^— Amendment 
OF Plaint, 

Bee Plaint— Form and Contents of 
Plaint— Plaintiffs. 

[18 All. 198 

Bee Plaint— Yerification and Signa- 
ture. • 

[18 All. 396 

, s. 54. 

See Limitation Act, s. 4. 

[20 Mad. 319 

See Plaint— Rejection of Plaint. 

[18 Mad. 338 

, s. 58. 

See Relinquishment op, or Omission 
TO Sue foe, Portion op Claim. 

[16 All. 165 

, ss. 80—82, and s. 85. 

See Cases under Summons, Service op. 

— s. 98. 

See Execution op Decree — Applica- 
tion for Execution and Power 
OF Court. 

[20 Bom. 541 

, s. 100. 

See S. 108. 

[23 Calc. 738 
[18 All, 241 

— , S. 100, — Dismissal of S2iit for default — 

Application to restore suit — Failure to serve notice 
of application — Second application for issue 
of notice — Practice— Procedure — Civil Procedxcre 
Code (1882), s. Q07 —Costs.} A suit having been 
dismissed for plaintiff’s default, he applied for 
the restoration of the suit to the file, and a 
notice was issued to the defendant lo show 
cause why the suit should not be restored. The 
notice was returned unserved owing to plaii^tiff’s 
neglect to point out the defendant to the serving 
officer. The plaintiff having applied Tor a fresh 
notice, the Subordinate Judge rejected the appli- 
cation: — Eeld, that the Subordinate Judge had 
no power to reject the plaintiff's application lor 
a fresh notice. Section 100 of the Civil Procedure 
Code (Act XIV of 1882), which by s. 647 is made 
-applicable to such a proceeding, only enabled 
him to order a fresh notice to issue, and, if he 
thought proper, to order plaintiff to pay the 
-costs occasioned by the necessary postponement, 
,JLallubhai Vajebam V . Bai Magangavri. 

[18 Bom. 59 


CIVIL PROCEDURE CODE (ACT XIV 

OP 1882)- continued,- 

, s. 102. 

See Appeal— Default in Appearance. 

[20 Bom. 736 

1. — Si 102 ,— Dismissal of suit for 7ion^appear- 
ance of plaintiff — Application under s. 108 to 
set aside order of dismissal— A-ppearance, What 
amounts to — Em-parte decree.} When the plain- 
tiff's suit came on for hearing his Counsel applied 
for a postponement. This application was refused, 
and the plaintiff’s Counsel, not being fur* 
ther instructed, left the Court. The suit was 
then dismissed for want of prosecutxou. Subse- 
quently the plaintiff made an application under 
s. 103 of the Civil Procedure Code (Act XIV of 

1882) for an order to set the dismissal aside : 

Held, refusing the application, that the above 
circumstances amounted to an appearance on the 
part of the plaintiff. Rampertab Mull v, 
Jakeeram Agurwallah. 

[23 Calc. 991 

2. — S. 102.— hrouglit ly 'next friend of 

minor and struch off for default of up pear a'lice 

Gross negligence on the part of 7iext friend— 

I English rule of laio—Laio of equity and good con- 
I science — Civil Procedure Code, s. 103.] Gross 
negligence on the part of a next friend in the 
conduct of a suit brought on behalf of a person 
, under a disability presents the effect of the bar 
I contained in s, 103 of the Civil Procedure Code 
I to the institution of a fresh suit by such person 
j when the disability has ceased. Where a suit 
j for certain property was brought on behalf of 
two minors by their next frieud, and owing to 
the gross want of care and diligence on the part 
of the next friend, the suit was struck off under 
s. 102 for default of appearance in a 

suit afterwards brought by the same plaintiffs 
on attaining their majority, that the suit was not 
barred by s. 103 of the Code. The English rule 
of law on this point as being the law of equity 
and good conscience was applied by the Court 
to this case, iu the absence of any statutory pro- 
vision. Lalla Sheo Churn Lal Ramnan- 
dan Dobey. 

[22 Calc. 8 

s. 103. 

See s. 102. 

[22 Calc. 8 
[23 Calc. 991 

See Execution of Decree— Applica- 
tion for Execution and Power 
OF Court. 

[18 Bom. 429 

, s. 106. 

See s. 108. 

[18 Bom. 142 

, s. 108. 

See APPEAL — DEFAULT IN APPEARANCE. 

[19 AU. 366 
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qiVIL PROCEDURE CODE (ACT XIV 
OP 1882) — continued. 

See Appeal— Orders. 

[22 Calc. 981 

See Bengal Tenancy Act, Sch. HI. 
Art. 6. 


[21 CaltJ. 387 

See Limitation Act, s. 5. 

[23 Calc. 325 

Res Judicata — Relief not 
Granted. 

[24 Calc. 546 

See Right of Suit— Fraud. 

[21 Calc. 605 

[24 Calc. 546 

1. — S. 108. — JEffect of setting aside ex-ijao'te 
decree and reopening the case — Ex-parte decree 
against one defendant — A 2 ?plicatlon ly co- defendant 
to set aside decree Procedure ' Code, ' s. 106.] 
Where a decree is set aside oa the application 
of a defendant ag’ainst whom it was passed 
eX’ptartey the case is not reopened as against a 
co-defendant who had appeared and defended 
the suit. Manaku v. Sitaram Atmaram Vagh. 

[18 Bom. 142 

2. — S. 108 and S. XOO-Ex-parte decree^ 
“ Appearances What constitutes.'] A summons 
was issued to a defendant in a civil suit. The 
serving otficer, being unable to find either the 
defendant or anj person empowered to accept 
service for him at the address given, affixed a 
copy of the summons to the outer door of the 
defendant’s house and returned the original to 
Court. On the day notified in the summons, the 
case was called on, and upon its being called on 
a pleader presented himself in Court with a 
power-of-attorney, executed not by the defendant 
himself but by |i third person on his behalf, and 
stated that the defendant had no notice of the 
time fixed for the hearing of the case, and prayed 
for an adjournment to a date upon which a proper 
answer to the claim could be filed. The applica- 
tion was refused, but the ease was adjourned to 
the day following. On that date, no one appeared 
for the defendant, and a decree was passed against 
him : — 'Held, that there was no appearance on be- 
half of the defendant within the meaning of 
s. ICO of the Code of Civil Procedure, and tiat 
the decree passed on the adjourned date was 
therefore an ex-parte decree. Rira Dai v. Hira 
Lai, I. L, R. 7 All. 638 ; and JRaiii Tahal Ram v. 
Rameshar Ram, T. L. R. 8 All. 140, referred to! 
Eazal Ahmad v. Bahadur Singh, Weekly Notes, All! 
(1893) 25 ; Ganga Das v. Indarmam.WlmWg Notes 
(1893) 208 ; and Zainulalbdin KhaiiY, Ahmed Raza 
Ehan, I, L. R, 2 All. 67 ; L, R. 5 I, A. 233, distin- 
guished. Chaudhri Raj Kumar Jugal 
Kishore. 

[18 All. 241 

3. — s. 108, and ss. 100 and 157. 

parte^ decree — Defendant not appearing at an ad~ 
journed hearing — Act Till of 1859, ss. 119 
and 147.] Section 108 of the Code of Civil Pro- 
cedure (Act XIV of 1882) applies to every case 


CIVIL PROCEDURE CODE (ACT XIV 

OP 1882) — continued. 

in which a decree is passed ex parto against a 
defendant either under s. 100 by reason of his- 
non-appearance at the first hearing, or under 
s. 157 by reason of his non-appearance at an- 
adjourned hearing. Zainmil-Ahdin Khan v. Ahmed 
Raza Khan, I. L. R. 2 All, 67 ; L. R. 5 I. A. 233, 
distinguished. Sital Hari Banerjee v. Heera Lai 
Ghatterjee, I. L.JH. 21 Calc. 269, overruled. JONAR- 
DAN DOBEY V. RaMDHONE SlNGH. 

• [23 Calc. 73a 

4. — S. 108 and S. 157. — Ex‘parte decree — 
Presidency Small Cause Court Act {XV of 1882), 
s. ?)1—Xetc trial — Parties. Non-appearance />/.] 
There is a distinction made by the Code of Civil 
Procedure between cases decided in*the 

absence of one of the parties after first hearing, 
and cases decided m the absence of one of the 
parties at an adjourned hearing. Chapter YII of 
the Code relates to the appearance of parties and; 
the conseqi^euce of their non-appearance at first 
hearings, whereas Chap. XIII, of which s, 157 
forms a part, contains the procedure for the trial 
of a suit on an adjournment after the first hear- 
ing. Where, therefore, a defendant put in an 
appearance in the Small Cause Court at the first 
hearing, and the case was adjourned to a later 
date for hearing, on which date the case was 
heard in his absence and a decree given against 
him, held, that such a decree wms not one- 
made ex parte so as to enable the defendant to 
obtain the benefit of s. 108 of the Code, but that 
his only remedy was under s. 37 of Act XV of 
1882. Sital Hari Banerjee v. Eeera Lal 
Chatteejee. 

[21 Calc. 269 


5.-— S. 108 and S. 157. — Presidency Court 
of Small Causes — Adjourned hearing — Ex-parte 
decree.] A defendant is entitled to avail him- 
self of s. 108 of the Civil Procedure Code- 
(Act XIV of 1882) where an ex-parte decree is- 
passed against him at an adjourned hearing. 
Hildreth x. Sayaji Pip.aji. 

[20 Bom. 380 

, s. 111. 


See Set-off— General Cases. 

[21 Bom. 126 

See Small Cause Court, Presidency 
Towns-^ J uRisDiGTioN— S et-off. 


, s. 115. 


[21 Calc. 419 


See. Written Statement. 


s. 121. 


[22 Calc. 268 


See Interrogatories. 

s. 125. 


[23 Calc. 117 


See Interrogatories. 


[23 Calc. 117 
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CIVIL PROCEDURE CODE (ACT XIV 

OP 1832)- oojitbiued, 

, s, 129. 

See Inspection ob^ Documents. 

[22 Calc. 891 
[19 Bom. 350 

See Interrogatories. 

t23 Calc. 117 

, ss. 130, 133 and 134. 

See iNTERROGATOIilES. 

[23 Calc, 117 

, s. 136. 

See Appeal— Decrees. 

[19 Bom. 307 

See Inspection of Documents. 

[22 Calc. 891 

, ss. 147 and 149. 

See Railways Act, s. 77. * 

[24 Calc. 306 

, s. 157. 

See s. 108. 

[21|Calc. 269 
[20 Bom. 380 
[23 Calc. 738 
Bee Appeal— Default IN Appearance. 

[20 Bom. 736 
. [19 All. 355 

,s, 158. 

See Appeal— Default in Appearance.' 

[20 Bom. 736 
See Res Judicata— Judgments on Pre- 
liminary Points. 

[18 Mad. 131, 466 

, s. 159. 

Appellate Court— Errors Affect- 
ing OR NOT Merits of Case. 

[16 All. 218 

See Witness— Civil Cases— Summon- 
ing AND Attendance of Wit- 
nesses. 

[16 All. 218 

, s. 160. 

See Witness— Civil Cases— Default- 
ing Witnesses. 

[17 All. 277 

, s. 174. 

See Witness— Civil Cases— Default- 
ing Witnesses. 

[17 All. 277 

— s. 206. 

See s. 268. 


CIVIL PROCEDURE CODE (ACT XPV 
OP 1882) — continued. 

See Appeal— Dismissal of Appeal. 


[24 Calc; 759 


See Oases under Decree— Alteration 
OR Amendment op Decree. 

See Limitation Act, Art, 178, 

[21 Calc. 259 


See PiECEiVER. 


[19 Mad. 120 
[L. R. 23 I. A. 28 

, s. 209. 

See Interest— Omission to Stipulate 
for or Stipulated Time has Ex- 
pired. 

[19 All. 174 
[24 Calc. 766 

See Mortgage — Redemption — Mode 
OF Redemptions and Liability 
to Foreclosure. 


[16 All. 269 

s. 211, 

See Decree— Construction OF Decree 
— Mesne Profits. 


[19 All, 296 

See Limitation Act, Art. 109. 

[24 Calc. 413 

, s. 212. 

See Court-Fees Act, s. 11. 

[24 Calc. 173 


, s. 214. 

See Limitation Act, s. 28. 

^ . [20 Mad. 305 

See Pre-emption— L oss or Waiver of 
Right. 

[18 All. 223 

, s. 215. 

See Appeal— Decrees. 

[18 Mad. 73 

See Decree— Form op Decree — Ac- 
count. 

[20 Mad. 313 

s. 215A. 

See Appeal— Decrees, 


, s. 218. 


[18 Mad, 73 


See Possession, Order of Criminal 
Court as to— Costs, 


[22 Calc. 387 

s. 220. 

See Costs— Special Cases — Payment 
INTO Court. 


[21 Calc. 542 


[21 Bom. 602 



DIGEST OF OASES. 


( 158 ) 


( 157 ) 


GIYIL procedure code (ACT XIV 

OP 1882) — Gonti/med, I 

, s. 222. 

. See Costs— Special Cases-Partition. 

[21 Calc. 904 

See Interest — Omission to Stipulate 
FOR, OR Stipulated Time has‘Ex- 
PIRED. 

[19 All. 174 j 

[24 Calc. 766 I 

, s. 223. j 

See Execution of Decree— Applica* 
TiON FOR Execution and Power 
OF Court. 

[23 Calc. 39 

See Cases under Execution of 
Decree — Transfer of Decrees 
for Execution and Power of 
Court, &c. 

See Limitation Act, Art, 179— Step | 
IN AID OF Execution. 

[22 Calc. 375, 827 

See Limitation Act, Art, 180. 

[22 Calc. 921 
[24 Calc. 244 

, s. 224. 

See Execution of Decree— Transfer 
OP Decrees for Execution and 
Power of Court, <fec. 

[23 Calc. 480 

See Sale in Execution of Decree- 
Setting aside Sale — Irregu- 
larity. 

[20 Mad. 10 

, s. 226. . 

See Execution of Decree— Transfer 
OF Decrees for Execution and 
Power of Court, &c. 

[22 Calc. 764 
[23 Calc. 480 

, s. 227. 

See s. 211 — Questions in Execution 
OP Decree. 


[24 Calc, 473 

See Limitation Act, Art. 122. 

[24 Calc. 473 


, s. 230. 

See s. 244— Questions in Execution 
OF Decree. 


[24 Calc. 473 

See Limitation Act, Art. 122, 

[24 Calc. 473 
See Limitation Act, Art. 179— Step 
IN Aid of Execution. 


[19 Bom. 261 


CIVIL PROCEDURE CODE (ACT XIV 

OP 1882)- —continued. 

See Limitation Act, Art. ISO. . 

[22 Calc. 921 
[24 Calc. 244 

1. — S. 230.—“ Decree fur payment of money 
—Decree for sale of hypothecated property in a suit 
on a mortgage.'] A decree for sale of hypothe- 
cated property made in a suit for sale upon a 
mortgage-bond is not a “ decree for the payment 
of money ” within, the meaning of s. 230 of 
Act XIV of 1882. Fateh Cliand v. Muhammad 
DvJihsk, I. L. R, 16 All, 259, distinguished. 
Ram Charan Bhagat v. Sheobarat Rai. 

[16 All. 418 

2. — S. 230. — Application for execution cf 
decree— Liinitation.] 11 N and others obtained 
a simple money decree against R S and another 
on the 24th of February, 1881. On the 2nd of May, 
1892, previous applications for execution having 
been unsuccessful, the decree-holders made an ap-^ 
plication for execution in consequence of which 
certain property of the judgment-debtors was 
attached. That application was subsequently 
struck off by the Court, the attachment being 
maintained. On the 7th of March, 1893, a further 
application for execution was made : — Meld that, 
whether the application of the 7th of March, 1893, 
was or was not merely a continuation of the form- 
er application of the 2nd of May 1892, execution 
of the decree was barred by the rule prescribed 
by s. 230 of the Code of Civil Procedure. Ram 
Newaz V. Ram Charan. 

[18 All. 4Q 

3. -S. 2^0.— Application for execution of 
decree — Zwiitatioji — Subsegue?it application to 
execute the same deco'ce'' — Granted^ ” Meaning of 
— Civil Procedure Code, s. 285.] The subsequent 
application to execute the same decree men- 
tioned in 8. 230 of the Code of Civil Proce- 
dure means a substantive application for execution 
in the form prescribed by s, 285 of the Code. 
Hence, where an application for execution in 
accordance with s. 235 of the Code hag been 
made within the period of limitation prescribed 
by s. 230 and has been granted, that is, exe- 
cution has been ordered in accordance with the 
prayer of the decree-holder’s application, the right 
of the decree-holder to obtain execution will not 
necessarily be defeated if, by reason of objections 
on the part of the judgment-debtor or action 
taken by the Court or other cause for which the 
decree-holder is not responsible, final completion 
of the -.proceedings in execution initiated by 
the application under s. 235 above referred to 
cannot be obtained within the period limited by 
s. 230. Further applications of the decree-holder 
to the Court executing the decree to go on from the 
point where the execution-proceedings had been 
arrested and complete execution of his decree 
would be applications merely ancillary to the sub- 
stantive application under s. 236 and would not be 
obnoxious to the bar of s. 230. Delhi mid London 
Banli, v. Reilly, Weekly Notes, All. (1893) 1^4, 
overruled. Rahim Ali Khan v. Phul Chand. 

[18 AIL 482 
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CIVIL PROCEDURE CODE (ACT'xIV ] 

OP 1882) — contim?3d. I 

, s. 231. 

See AppEAL—ExEcuTroN OF Decree- 
Questions IN Execution. 

[17 Mad. 394 

See Execution op Decree — Joint De- 
crees, Execution of, and Lia- 
bility UNDER. 

* [18 Mad. 464 

See Limitation Act* s. 7. 

[20 Bom. 383 

, s. 232. 

See s. 2i4 — Parties to Suits. 

[16 All. 483 

See Appeal— Exeoution op Decree- 
Questions in execution. 

[16 All. 483 

• S. 232. — Assignment of decree hy one of tioo 

decreeAiolders ralid.\ There is rft) prohibition 
in law agfainst one of several decree-holders as- 
signing his interest under the decree: — Held^ 
that the assignee is entitled to execute under s. 
232, unless the judgment-debtor can show that 
such a proceeding is prejudicial to his interest. 
Muthunaeayana Reddi Balakrishna 
Reddi. 

[19 Mad. 306 

, s. 234. 

See s. 244 — Questions in Execution of 
Decree. 

[17 All. 431 

See Appellate Court — Errors af- 
fecting OR not Merits of Case. 

[22 Calc. 558 

See Cases under Execution op Decree 
—Execution by and against Re- 
presentatives. 

See Execution of Decree — Mode of 
Execution— Joint Property. 

[20 Bom. 385 

[16 All. 449 

Hindu Law— Joint Family— Sale 
of Joint Family Property in 
Execution of Decree, &c. 

[20 Bom. 385 

See Judgment— Civil Cases. 

[19 Bom. 807 

See Limitation Act, Art. 179— Step in 
Aid of Execution. 

[24 Calc. 778 

See Representative op Deceased 
Person. 

[21 Bom. 539 

See Sale in Execution of Decree— 

‘ Invalid Sales—Death of Judg- 
ment-Debtor before Sale* 

[21 Bom. 424 


CIVIL PROCEDURE CODE (ACT XIX 
OP 1882) — continued, 

, S. 235. 


See s. 230. 

[18 All. 482 

See Execution op Decree— Applica- 
tion FOR Execution and Power 
OF Court. 

[21 Calc. 818 
[17 Mad. 76 
[19 Bom. 34 

See Limitation Act, Art. 179 — Nature 
OF application— Irregular or 
Defective Application. 

[23 Calc. 217 

See Limitation Act, Art, 179— Step 
IN Aid op Execution. 


, s. 239. 


[24 Calc. 778 


See Execution of Decree— Transfer 
OF Decrees for Execution and 
Power of Court, &c. 


[21 Bom. 456 


s. 244. 

Col. 

1, Questions in Execution of Decree 161 

2. Parties to Suits ... 169 

See Appeal— Decrees. 

[16 All. 129 
[18 Mad. 26 
[24 Calc. 725 

See Appeal— Execution of Decree- 
Parties to Suit. 

* . [18 Mad. 439 

[18 All. 36 

See Appeal— Execution op Decree- 
Questions in Execution. 

[17 Mad. 394 
[16 All. 483 
[17 All. 245 

See Execution op Decree— Execution 
BY, AND AGAINST, REPRESENTATIVES. 

[17 Mad. 58 

See Execution op Decree— Mode of 
Execution— Joint Property. 

[16 All. 449 
[20 Bom. 385 

See Mesne Profits — Assessment in 
Execution and Suits for Mesne 
Profits, 

[21 Calc. 989 

See Minor— Representation of Minor 
IN Suits. . 


[17 Mad. 319 
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CIVIL PROCEDURE CODE (AGP SI V 

OB' 1882) —continued. 

See Res Judicata— Relief not G-rant- 

ED. 

[24 Dale. 546 

See Right of Suit— Fraud. 

[21 Calc. 605 
[24 Calc. 546 

See Special or Second Appeal — 
Orders subject or not to Appeal. 

[21 Calc. 789 
[24 Calc. 707 

See Surety— Enforcement of Se- 
curity. 

[22 Calc. 25 

See Transfer of Property act, s. 67. \ 

[22 Calc. 903 

(1) QUESTIONS IN EXECUTION OF 
DEGREE. 

1. — S. 244. — Question as to authority to con- 
sent to decree — Validity of decree made hy con- 
sent.'] lu proceedings for execution of a decree 
one of the judgment-debtors opposed the appli- 
cation for execution under s. 2fl of the Civil 
Procedure Code on the ground that the person 
who was said to have consented to the decree 
had no authority to consent to it: — Held, that 
this was a question which could not be raised in 
execution. Sudindra v. Bndan, I. L. R. 9 Mad. 80, 
approved. Dhani Ram 3Iahta v. Luchmeswar 
Singh. 

[23 Calc. 639 

2. — S. 244. — Sait against sons of a deceased 
judgment-debtor — Decree for money against 
father to be discharged by instalments— Separate 
suit — Liability of son for father's debt.] 

A personal decree yn a mortgage was passed 
against a Hindu (the mortgagoiC afld his 
two sons on lOth October, 1877. The decree 
provided for payment of the secured debt in 
various iustalments by May, 1895. The mort- 
gagor died in 1883 having discharged part of 
the debt. The decree-holder having attached 
certain family property in execution, the mort- 
gagor’s two younger sons, who had not been born 
at the date of the above decree, objected that 
their shares were not liable to attachment. , This- 
objection prevailed, the Court expressing the opi- 
nion that the matter in controversy should be 
determined iu a regular suit. The other defend- 
ants in the suit of 1877 had both died in the 
interval, one of them leaving infant sons. The 
decree-holder (in whose sole name the mortgage 
stood) now sued the sous of the mortgagor and 
their infant nephews for payment out of the 
family property of all unpaid instalments, and 
objection was taken that the question whether 
ancestral property is liable or not for the father’s 
debt in the present suit was one which related bo 
the execution of the decree in the fiirmer suit, and 
that bhe^rder whereby the attachment was raised 
was an order under s. 241 of the Civil Procedure 

W, D 


CIVIL PROCEDURE CODE (ACT XIV 

OE 1882) — continued, 

(1) QUESTIONS IN EXECUTION OF DECREE 

— continued. 

Code, an<i no fresh suit could be brought : — Held, 
that the plaintiff was not precluded from maintain- 
ing the suit against the sons of the mortgagor by 
Civil Procedure Code, s. 24-4. Ramayya v. Ven- 
kataratnam. 

^ [17 Mad. 122 

3. — S. 244. — Separate suit — Uncertified ad- 
jxhstment — Agreement not to execute decree — Suit 
by judgment-debtor to stay execution -- Civil Pro- 
cedure Code ( 1882 ), s. 258.] The defendant, 
ill January, 1887, obtained a decree against 
the plaintiff, which he partially executed, 
and thereupon an adjustment of account took 
place between the plaintiff and defendant, in 
which a certain sum- was found due by the 
plaiutiff to the defendant, for which sum the 
plaintiff gave a bond to the defendant in 
consideration of which the (lefendanb agreed 
to exonerate tlfa plaintiff from liability for the 
balance due under the decree. This satisfaotioa 
of the decree was nob certified to the Court. 
On 12th March, 1890, the defendant applied 
for further execution of the decree. In a suit 
for a declaration that the defendant had no right 
to execute the decree, and for an injunction to 
restrain him from executing it, it was contended 
that the suit was barred by s. 244 of the Civil 
Procedure Code: — Held, by PiGOT and Maopher- 
60N, JJ. (Banerjee, J., dissenbiug), that s. 244 
is not limited by s, 258, and that the suit was not 
maintainable. Where a decree is satisfied by an 
agreement out of Court, and such satisfaction is- 
not certified to the Court, a subsequent suit on 
the agreement is not maintainable if the object 
of the suit is to restrain t*he decree-holder from 
execucing- his decree in coubravenriiou of the agree- 
ment. Per PiGOT, J. — Section 244 of the Civil Pro- 
cedure Code does not absolutely bar a suit, but 
prohibits in a separate suit between the .same 
parties bo a decree any relief being granted which 
interferes with the conduct of the execution-pro- 
ceediugs by the Couru executing the decree. Per 
Banerjee, J. — A suit on the agreement was 
maintainable. Section 258 of the Civil Procedure 
Code having enacted that an uncertified ad j ustmenb 
cannot be recognized as an adjastment: of the 
decree by any Court executing the decree implies 
that it may be recognized as such by a Court try- 
ing the matter as a regular suit. Azizan v, 
Matuk Lal Sahu. 

[21 Calc. 437 

4. — S. 244. — Question as to payment to decree- 
holder out of Coui't — Separate suit — Res judicata 
— Cioil Procedure Godx (1882), s. 258.] An order 
under s. 258 of the Code of Civil Procedure is 
appealable under s. 244 ; no separate suit lies since 
the question is res judicata between the parties. 
GtUEUVAYYA V. VUDAYAPPA. 

[18 Mad. 26 

5. — S. 244. — Question as to satisfaction of 
decree between transferee of decree and judgment 
debtor - Civil Procedure Code, s. 258,] On an ap- 

6 
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CIVIL PROCEDURE CODE (ACT XIV 

OP 1882) — contvTtnei. 

(1) QUESTIONS IN’ EXECUTION OP DECEBE 

— continued,^ 


plication for execution of a decree being’ present- 
ed by a transferee decree-holder, the judgment- 
debtor opposed, alleging in his petition that he had 
transferred certain immoveable property to the 
petitioner in consideration of his paying the judg- 
ment debt to the original deo^^e-holder, and that 
the petitioner had discharged the debt, but subse- 
quently having got the decrae transferred to him- 
self, instead of entering up satisfaction of the 
decree, fraudulently applied for execution. Satis- 
faction had not been entered up under s. 258, 
Civil Procedure Code that there must be 

an inquiry iuto the truth of the judgment-debtor’s 
'allegations, and, if proved, the petition for execu- 
tion must be dismissed, and, further, that s. 258, 
Civil Procedure Code, was inapplicable to the 
present case, since that section applies only to the 
case of parties who stand in the relation of judo-, 
ment-debtor and judgment-creditor at the date of 
the transaction. Rama Ayyan %. Sreenivasa 
Pattar. 

[19 Mad. 230 

6.-S. 2^,—Suic for admmistration in respect 

of larred cleore6--^MoTtgage-decree-^Tra7isfer to 
Stglh Gonrt for execution — Application for execu- 
tion oy sale — Glvil Procedure Gode (1882) ss. 227 
a7id Transfer of Property Act (IV of 1*882'^ 
u, 67 anil 9i^—Liniitation Act (XV of 18771* 

if V 180.1 On the 29th 

September 1882, a decree was obtained against 
the defendant 3 husband in a suit on a mort<rage 
* ^7 tne latter dated the 6th April, 1880. On the 
_7th July, 188.1, an order was made for transfer 
u High Court for execution. On 

8th April, 1886, the mortgagee applied to the 
High Court for execution by attachment of the 
mortgaged propertie.s, and in the same year an 
order for attachmenc was made. The morto-a^ee 
died m April, 1692; and, on the 20th Aucrust '’i894 
the plaintiff (his widow and administratrix) an-’ 
plied to the High Court for an order absolute for 
sale of the mortgaged properties under s 89 
of the Transfer of Property Act. On the'ofcli 
January 189o ttie application was refused, on the 
ffrouiid that the mortgaged properties were outside 
territonaL jurisdiction of the Hieh Court 
The plaintiff then instituted the present suit iii 
whioh^she sJt>?ht {utter alia) administration of 
the estate of the mortgagor (who h.ad died before 
the mortgage-suit was filed), and asked for the^ 
sale of such properties as might be found subiect 
to suoa mortgage 7 (affirming tiffe decision 

or SALE, J,), that the suit w.as not maintainable 
by reason of the proyisious of as. 230 and 241 of the 
OiYi Procedure Code, the questions arising in 
the suit being such ns should have been determin- 
ed in eneontion of the decree, and not bv ■ 
separate suit. Jogemay.a Da.SSI u. Thaokoh1n4 
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[2-i Oalc. 473 

^P' as to the aijuaintricnt 

iPt '"‘TX' f reliefs in. fit | 

tion RtgU of appeal,] A decree of the Hi^-h ' 


Court declared its holder entitled as the Pandara 
SannadU, or religious chief, of an adhinam to 
see that a competent person, from amon^^ the 
Tamoirans who had received initiation at ''that 
i^titution, was appointed to fill the then vacant 
omee of TamPiran, managing certain maths. 
Ihe decr^ directed that the Pandara should 
name a Tamhiran of his adhinam for the office 
whom, after inquiry as to his fitness, the Subor- 
dinate Court should appoint. If that Court 

appoint a Tamhiran of 
tuat adlunam upon its own selection. In execu- 
tion the Pandara named a Tamhiran for the office 
but died before the inquiry as to his fitness. His 
successor, as head of^ the adhinam, petitioned 
^ withdraw the nomination, naming another 
Tamhiran, The Subordinate Court made an 
order disallowing the withdrawal, and, after 
inquiry as to the fitness of the first-named Tam- 
Oiran, appointed him to the office. The Hi^h 
Court, on the Pandara' s appeal, decided that the 
nrst nomination had been competently with- 
arawn, and directed an inquiry as to the fitness 
Of the person secondly named, finding on the 

evidence that the first-named was not fit ; Held 

on the appeal of the Tamhiran first-named, that 
the question as to his right was one that had 
arisen between the parties to the suit, and related 
to the execution of the decree, within the mean- 
s-3«. sub-section (<,). Civil Proc“dSre 
Code, and that he could appeal from the order 
made. Ponxambala Tambiran u. Sivagnaxa 
Sameandha Pandara San- 

[17 Mad. 343 
[L. R. 21 1. A. 71 
B.—B, 2^4:.^Second suit for restitution of con- 
jagal nghts—Decree infornie^r suit 7 wt executed — 
Snhseatent roluntary cohahitation followed again 
desert ion —Satisfaction of decree— Cause of 
Plaiiitiff obtained { 
deciee apmst his wife for restitution of com’u. 

lS8o which was never executed, "in 
1887, however, she returned to his house 

months. She afterward^ 
deserted him again. Thereupon the nhintiff 
filed a second suit for restitution of coniu^a! 

» lights that the suit wms not barred either 

under s. 18 or s. 244 of the Code of r I tl P 

dure (Act XtV of 1882). A second wdthdrlwal 
fiom cohabitation constitutes a fresh cause 
p1i“' Girdharlal .a. bIi 

Q ciAA [18 Bom. 327 

y.— S. A^^.—Peeree incapaUe of exeeiifino 
hg reason of events suhsequent to diwrce- Peeree 

Cu?hUw A partition suit 

i,uht by a son against his father was referred to 

was' ptblTsL,®" f -y, >890, the awlrl 

was published, and. ou tiie 27Dh Marcb, 1890 the 

defendants moved for and obtained a dehee in 
teims of tiie award. By this decree it was ordered 
tnat, lu satisfaction of the plaintiff’s claim, to 
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defendant should pay to him Rs. 1.05,000 in the 
manner therein stated, viz., Rs. 10,000, to be paid 
forthwith, and the balance of Rs. 65.000 to be paid 
■“upon the plaintiff delivering- to the defendant 
certain specified property, which included two 
vessels or buglows, called respectively the Nasri 
nnd Samlnli'' In no event was defendant to be 
required to pay the Rs. 65.000 before the loth 
November, 1890. At the date of the decree the 
vessel Sanibuk was at sea on a voya.ge, and, on 
the 18th June, 1890, while still on the voyage, she 
was lost. On fche 15th November, 1890, the plain- 
tiff’s attorneys demanded payment of the balance 
of Rs. 65,000. They offered to deliver the other 
properties specified in the decree, but stated that 
the vessel Sambtoh had been lost. They offered to 
pay its value, which they estimated at Rs. 1,000. 
The defendants, however, demanded the delivery 
of the buglow, which they stated to be worth a 
very large sum. The defendant having, under 
the circumstances, refused to pay the Rs. 65,000, 
the plaintiff applied for execution of the decree, 
which was refused. He then obtained a rule call- 
ing on the defendant to show cause why the 
decree of the 27th March should not be amended 
or rectified by stating therein the amount of 
money to be paid to the defendant as an alter- 
native, if delivery of the vessel Scinibu/i could 
■not be made, such delivery having become impos- 
-sible. That rule was discharged. The plaintiffs 
then took out a summons calling on the defendant 
to show cause why an order should not be made, 
under s. 214 of the Civil Procedure Code directing 
the plaintiffs to pay to the first defendant, in lieu 
of the delivery of the vessel Scinibick, such sum of 
money aS' might be fixed by the Court as the 
value of or compensation for the loss of the vessel 
Sambuh in the decree mentioned, and why an 
order should not be ’mads that ou paym^mt of 
such sum aud. delivery of the other properties 
mentioned in the decree which f’c plai-itiffi 
■were to deliver under the decree to the first de- 
fendant on payment by the latter to them of 
Rs. 65,000, the first defendant should pay to the 
plaintiffs Rs, 65,000 and interest thereon from 
the 15th day of November, 1890. mentioned in 
the said decree, and. in the event on its being held 
that the first defendant was not bound to pay the 
-said sum of Rs. 65,000, then why an order should 
not be male chat the prooerty meutioned iu the 
decree which the pUiiutiffs were to hand over to 
the first defendant on payment of Rs. 65,000 
-should not be retained, used, and appropriated, 
absolutely by the plaintiffs for their own use 
and benefit, freed an I dischargel of all claims 
ou the part of the first defeudaab, and why 
the first defendant should not be directed to 
withdraw the claim made by him to a debt of 
Rs. 22,00), or thereabouts, mentioned in an affi- 
davit of one Ahmed bin Es.sa Shaliffa, aud why 
such farther or other order as to the Gourd might 
seem fit and the ju-jfcice of the case may require 
should not made in the premises and in relation 
•ho the pi'opercies mentioned in the decree which. 
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— coiitimied. 

were to be delivered over by the plaintiffs to the 
first defendant on receiving from him Rs. 65.000, 
and why, in the alternative, this suic should not 
be restored and placed on the board for trial. 
It was contended by the plaintiff that the ques- 
tions raised in the summons were questions aris- 
ing in execution to be dealt with by a Judge iu 
chambers under s, 24d: of the Civil Procedure Code 
(Act XIV of 1382), aud that a fresh suit was nod 
necessary: — Held, dismissing the summons, that 
the application was not one in execution of a 
decree, nor was the question one arising in the 
course of execution, but that the decree having 
become incapable of execution, the summons asked 
the Judge to decide what were the rights of the 
parties inconsequence of itsnou-executiou; —Held^ 
also (as to the part of the summons asking for 
restoration of the suit), that the matters in issue in 
the suit had be^ fully heard and determined, and 
the rights of all parties had been settled by the 
decree, and consequently there was nothing further 
to be tried. The Court could nod in this suit after 
passing a decree proceed to ascertain the rights of 
the parties under a state of facts quite different 
from those which appeared in the pleadings and 
arising subsequently to the decree. AHiiED bin 
Shaik Essa Khalifpa v. Essa bin Kealipfa. 

[18 Bom. 495 

10. —S. 244. — $nit for property wrongly 
taken in execution of decree —Right of suit — Qaes- 
tion of jurisdiction.^ Under s. 244 of the Civil 
Procedure Code (Act XIV of 1882), no separate suit 
will lie for the recovery of lauds takeu by the 
decree'holder in excess of the terms of his decree, 
if the decree-holder has been put in possession of 
such lauds by the officer of the Court executing 
the decree. Mudkun Moliun Singh v. Kanye Doss 
Chnckerbutty , 12 R. L. R. 201, referred to. But 
where the suit has been instituted in the Court 
w’d-dc had juris 'licticu to execute the decree, the 
plaint may be regarded as an application to that 
Court for determining the question whether the 
lands are covered by the decree, and the suit does 
not, therefore fail for want of jurisdiction. Piiv- 
messuree Pershad Narain Singh v. Jankee Kooer. 19 
W.R.90; 8.m\ AziznddinHossein v,Ra/niznt/grnRoy, 
I. L. R. 14 Calc. 605, referred to and followed: — 
Held^ also, that, in such a case, it is incumbent 
upon the defendant to raise the plea of j urisdiction 
in the Court of first instance, the question being 
not a pur^ question of law. but a question which 

I would depend upon facts. BiRU Mahata v, 

\ Shyama Churn Khawas. 

1 [22 Oalc. 483 

11. -s. 244. — Decree far sale on a mortgage— 
]\J ode" of intervention of third party claiming an 
interest by succession hi the property decreed to be 
sold — Civil Procedure-Code (1882;, s. 27S — Right of 
suit.] Two heirs of a Mahomedan woihan took 
possession on her death of certain immoveable 
property left by her to the exclusion of the thirds 
heir, their sister. They mortgaged that property. 
The mortgagee brought a suit and obtained a 
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-(1) QUESTIONS IN EXECUTION OF DECREE 

— continued, 

-decree for sale. After decree one of the morfcgag’ors 
died, and his sister was brought upon the record 
as bis representative. The property was sold, 
and subsequently the sister brought a suit against 
the auction-purchaser for recovery of her share in 
the mortgaged property: — fteJd,, that s. 2il of 
the Code of Civil Procedure did not apply, and 
that the suit was maintainable. Deefholts v, 
Petev!^, I. L. R. if Calc. GSi ; and Seth Ghand Mai 
v,I)nvga Pei,, I. L, R. 12 All. 313, referred to. 
Sanwal Das v. Bismillah Begam. 

[19 All. 480 

12. — S. 244, — Question as to ivJiether 'propertg 
belongs to j ud ginent-dehh^r or not — Grounds of 
objection to attachment of jjrojyerfy ~ Civil Proce- 
dure Code, ss. 278 to 283.] Where the question is 
whether the property in dispute belongs to the 
judgment-debtor or to his estat# or not, and the 
question is raised in a proceeding in execution 
between parties to the suit or their representa- 
tives, it matters not on what grounds the objec- 
tion is taken to the property being made the 
subject of execution, and the question is one 
to be determined in execution, and s. 241 of 
the Code of Civil Procedure bars a separate suit. 
Abidimnissa Khatoon v. Ainiruniiuia Khatoon, 

I. L. R. 2 Calc. 327 ; L. ll. 4 I. A. 66, followed. 
tJPENDHA BHATTA V. RaNGANATHA BhATTA. 

[17 Mad. 399 

13. — S. to attached property — 

Order in execution-proceedings -Separate suit to 
declare property Jiot liable to attachment. '\ In 
execution of a decree passed against the plaintiff 
certain property in his possession was attached. 
Thereupon he laid claim to the property, on the 
ground that it was service vatan. This claim 
was rejected. The plaintiff then filed a regular 
suit for a declaration that the property was not 
liable to attachment and sale \— ‘Hel(l, that the 
suit was barred under s. 214 of the Code of Civil 
Procedure (Act XIV of 1882), The Court which 
originally rejected the plaintiff’s claim in the 
execution-proceedings had jurisdiction to investi- 
gate the claim under cl. (c) of s. 244 of the Code, 
Trimbak Ramuao Deshpanbe V, Govinda. 

[19 Fern. 328# 

14. -s. 244 . — Pecree for costs — Sale of ini- 
moveable property in execution—Rcverml of 
decree on appeal — Suit for o'ecover^ of qiiesne 
profits— Suit for value of crops loroiigly appro- 
priated—Iliglit of suit— Civil Procedxire Code 
{Art AIV of 1882), s. 683.] A brought a 
suit against P for comnensntion, but it was struck 
off, and P obtained a decree for costs, A appeal- 
ed,^ but peu(’ing the appeal P executed his decree, 
and in execution thereof, purchased a certain im- 
moveable property of A, and took delivery of 
possession. The Appellate Court remanded the 

^ case for retrial on the merits, and a decree was 
passed by the Court of first instance in favour, 
which was confirmed on .appeal, and he got back 
his property. A then brought a suit for the 
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value of crops wrongfully appropriated by P 
during the period he was in possession. It w'as 
contended on second appeal that such a suit was 
barred by the provisions of s. 244 of the Civil 
Procedure Code : — Held, that the question to 
be decided iu this suit did not relate to the exe- 
cution, discharge or satisfaction of the original 
decree within the meaning of s. 244, because 
it did not arise at all until that decree had ceased 
to exist, and such a suit wms not barred by the 
provisions of that section. Lati Koer v. Sohltadra 
Kooer, I, L. R. 3 Calc. 720 ; Mookoond Pal Pal 
Chowdhry v. Iflahomed Sami Meali, I. L. R. 14 
Calc. 484 ; Bameeda v. Bhndhnn, 20 W. R. 238 ^ 
Bamasoonduvee Pabee v. Tarinee Kant Laltoorce, 
20 W. R. 415 ; Pulject Gorain v. Pewal Gorain, 22 
\V. R, 435 ; Pam Poop Singh v. Sheo Golam 
Singh, 25 W. R. 327 ; Pani Glmlani v. Pivarha Pai, 
I. L. R. 7 All. ITO, referred to ; Mothoora Pershad 
Singh V. Shumbhoo Geer, 19 W, R. 413, distin- 
guished. Coffin v. Karbari Rawat. 

[22 Calc. 501 

15. — S. 244. — Suit for mesne profits subsequent 
to partition — Separate suit — Right of su it — Pecree 
in suit for gyartition ‘not giving mesne 

Where a decree for partition is silent about mesne 
profits subsequent to the institution of the suit, a 
party is at liberty to assert his right to such 
profits by a separate suit. Section 244. j^ara. 2, 
of the Code of (Tvil Procedure (Act XIV of 1882) 
expressly reserves such a right of suit. Bhiveav 
V. Sitaram. 

[19 Bom. 532 

16. — S. 244. — Compromise of decree — Kffeei of 

compromise— Mode of enforcing agreement of com- 
promise . — Uigbt of suitf\ f decree for partition 
having been compromised by an agreement made 
by the parties, and communicated to the Court 
which passed the decree that the effect 

of the decree was extinguished by the agree- 
ment, which could only be enforced by a fresh 
suit, and not by an application for execution of 
the former decree. Hari Raghunath Joshi v. 
Krishnaji Anant Joshi. 

[19 Bom. 546 

17.— S. 244. — ApqMcation to execute decree 
against alleged Tcpresentative of deceased judg- 
ment-debtor — Civil Procedure Code, s. 234.] In 
the case of an application under e. 234 of the 
Code of Civil Procedure to execute a decree 
against a person alleged to be the representative 
of a deceased judgment-debtor, it is for the 
Court w'hich passed the decree to decide whether 
the person against whe-m execution is sought is 
or is not such representative, but it is for the 
Court executing the decree to decide to what 
extent such person is liable as such represen- 
tative. Srihary Mundul v. Murari Choicdhry, 
I. L. R. 13 Calc. 257. Seth Shapueji^ Nanabhi 
V. Shankar Dat Dube. 

[17 AIL 431 
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18. — S. 244. — Oljection hy rejjresentatwe of 
yoarty to the suit to the jurisdiction (f the Court 
which iJ ass ed the deoree.'\ Section 244 of tbe Code 
of Civil Procedure applies as well to a dispute 
arising- between the parties contemplated by that 
section in relation to the execution of a decree 
after it has been executed, as it would to a 
dispute between such, parties relating to the 
execution of a decree before it had been executed, 
it is competent to the Court charged with the 
execution of a decree to consider the question as 
to whether the Court which passed the decree 
had jurisdiction to pass it, unless the decree itself 
precludes that question, hfuhammad Sulaiman 
Khan v. Fatima. I.L. R. 11 All. 314; and hJusti 
Baji Ahmed v. Purmanand Nursey^ I. L. R. 15 
Bom, 219, referred to. Imdad Ali v. Jagan Lal. 

[17 All. 478 

19. — S. 244. — Execution of decree against son 
in Hindu joint family as representative of his 
father — Question as to legality of debt for which 
decree loas obtained,^ Where a son against whom a 
decree which has been obtained by his father iu a 
joint undivided Hindu family is sought to be exe- 
cuted as representative of his father takes the 
objection that the debts are tainted with im- 
morality, be can do so under s. 244 of tbe Civil 
Procedure Code (Act XIV of 1882}. Ariabudra v. 
Porasami, I. L. R. 11 Mad. 413 ; and Laehmi 
Narayan v. KunjUal, I. L. R. 16 All. 449, not 
followed. Umed Hathising v. Goman Bhaiji. 

[20 Bom. 385 

20. -S. 244. — Suit for contribution against 
joint judgment-debtor — Separate suit.'] Section 244 
of the Code of Civil Procedure does not apply to a 
suit brought by one of two joint judgment-debtors 
who has been compelled to satisfy the decree in 
full against the ocher joint judgment-debtor for 
contribution, the liability being one which could 
not have been decided in execution of decree. 
Ram Sakan Panbe v.Jajski Pande. 

[18 All. 106 

(2) PARTIES TO SUIT. 

, 21. — S. 2^4:»—Pteprese7itative of go arty to suit 
— Mortgagee under a conditional sale- deed ivho has 
ieeoine owner in giursuance thereof.] A person 
who becomes owner by process of law of property 
mortgaged to him by a deed of conditional sale 
must be considered as the representative of his 
mortgagor within the meaning of s. 244 of the 
Code of Civil Procedure. Janki Prasad v. 
Ulfat Ali. 

[16 All. 284 

22. — S. 24A»--Pepresentativc of party to S7iit 
— Represent a tiv e of j udgment-debto r — Pu r chaser 
fof property attached under a simple money -decreed] 
A purchaser by private sale of immoveable pro- 
perty from a judgment-debtor is not a represen- 
tative of tbe judgment-debtor within the meaning 
of 6. 244 of the Code of Civil Procedure, where 
ihe decree against the judgment-debtor is a simple 
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money-decree and creates no charge upon specific 
property. Madho Das v. Ramji Patak. 

[16 AU. 286 

23. — S. 244 . — Execution of decree — Transferee 
of decree— Representative of purty to suit — Agypeal 
— Civil Procedure Code ( 1882 ), ss. 232, 540 
and 588. ] A per/«n who, within the mean- 
ing of s. 232 of the Code of Civil Procedure^ is 
a transferee of a decree is a representative 
within the meaning of s. 244, g77d the decree, 
of the party to the suit under whom he, imme- 
diately, or by mesne assignment iu writing, or by 
operation of law, has derived title to the decree 
in the suit. It is the assignment in writing from 
the decree-holder, and not the recognition by a 
Court of him as a representative, which makes 
such transferee a representative of a party to the 
suit. A Court ^upon the applicatiou of such a 
transferee for execution of a decree may wrongly 
decide that he is not a transferee within the 
meaning of s. 232, or that, although he is a trans- 
feree within the meaning of that section, he is 
not a represeutative of a party to the suit, or 
that by reason of limitation he is not entitled to 
obtain execution of the decree, and if the Court 
has so decided, it has determined a question or 
questions mentioned or referred to iu s. 244 of 
the Civil Procedure Code, but not specified in s, 
538, and an appeal lies under s. 540 of that Act. 
Ptirmana nddas Jiwandas v. Vallabjl WaVji.l. L. R. 

1 1 Bom. 506 ; and Gulzari Lal v. Eayaram, I. L. R. . 
9 All. 46, approved ; Ram Balihsli v. Fauna Lal, 

I. L. R. 7 All. 457, considered; Balodliar Shalia 
V. llavogobvid Das Koiburto, I. L. R, 12 Calc. 105 ; 
Sanibasira v. Srinivasa, 1 L. R. 12 Mad. oil ; 
Raman v. Muppil Kayar, I. L. R. 14 Mad. 478 ; and 
Vilayati Degam v. Intizar Degam, Weekly Notes, 
All. 1898 , 106, referred to. Badri NaraIN v, 
Jai Kishen. 

[16 All. 483 

24. — S. 244. — Representative of party to suit — 
Auction-pur chaser who was also assignee of decree.] 
In a suit for sale upon a mortgage the plaintiff 
having obtained a decree assigned the same, and 
the assignee brought the property decreed to be 
sold to sale and purchased it himself and obtain- 
ed possession. A usufructuary mortgagee of the 
property who had been a party to the suit, and in 
whose favour the decree was. in so far that it 
declared his right to continue in possession, 
applied to he restored to possession and obtained 
an order in his favour. Thereupon the assignee, 
auction-purchaser, applied in revision to have 
the order restoring the usufructuary mortgagee 
to possession set aside : — Held, that the auction- 
purchaser, though he happened also to be the 
assignee of the decree, was not a representative 
of a party to the suit within the meaning of 
s. 244. Sabhajit V. Sri Gopal. 

[17 AU. 222 

25. s. 244 . — Persons made parties to suitf* 

but exempted from operation of decree — Civil 
Procedure Code (1882), 5. 278 — Objection to attach- 
ment.] Held that persons who had originally' 
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been ma(ie ps^rfeies to a suit, but had been express- 
ly exempted from the operation of the decree, 
were not “ parties to the suit ” within the mean- 
ing of s. 244 of tbe Code of Civil Procedure 
with regard to an objection >;aken by them in 
respect of the attachment of their property by 
the decreediolder ; but that^such objection must 
be considered to be an objection under s. 278 
of the Code. Jangi Nath v. Phundo, I. L. R. 
11 All. 47, referred to. MUKARRAB HuSAiN v. 
Hurmat-un-nissa. 

[18 AIL 52 

26.— S. 244. — Party alleged to have been 
vorojigly sulstiUited in ^exeeutioyi-proceedings — 
Estoppel A. executrix to the estate of her hus- 
band, executed a mortgage-bond, partly for money 
due ou bonds executed by her husband in bis life- 
time, and partly for payment «of G-overnment 
revenue due from the estate. She then adopted a 
son, B, under authority granted by the will of her 
husband. After the adoption a suit was brought 
on the mortgage-bond against A, and a decree 
was passed in terms of a compromise for payment 
by instalments, the mortgaged property remain- 
ing hypothecated as before. Default was made 
in payment of the instalments, and the decree- 
holder applied for execution of the decree from 
time to time and obtained partial satisfaction. 
In the meantime the Court of Wards took the 
management of the estate from A, and in the 
course of execution-proceedings the original decree- 
holder died, and on an application for execution 
in August. 1888, iV, then a minor, was substituted 
as decree-holder, and B was substituted as judg- 
ment-debtor in the place of A. The present appli- 
cation for execution was made in July, 1893, the 
minor W being represented by asub-raana;er under 
the Court; of Wards. It was decided against W, 
and N then appealed. An objection was raiseci 
that, assuming the liability of the estate of B, 
■such liability could not be enforced in execution 
of this decree, as the order for substitution was 
unauthorized by law and a mere nullity, and B, 
being neiclier a party, nor representative of a party, 
to the suiD, the present appeal would not lie under 
s. 244 of the Civil Procedure Code: — Held, that 
the Court had power to make a substitution of 
this kind, and that B had been rightly substituted. 
Hari Saran Moitra v. Bhuhaneswari Behi, I. L. 
R, 16 Calc. 40; L. R. 1.5 I A. 195, referred to : — 
Held, also, that B was precluded by tfce previous 
proceedings from questioning the order of substi- 
tution. Nmigul Pershad Bichlt v. Girja Kant 
Bahiei, I. L. R, 8 Calc. 51 ; L. R. 81. A. 123 j and 
Bam Kir pal v. Byip Knari, I. L. R. 6 AH. 269 ; 
L. H. 11 J. A. 37. referred to ; Bhuronidhur Ben v. 
Agra Banli, I. L, R. 4 Calc. 38'^; I. L. R. 5 Calc. 
86. distinguished, Norendra Nath Pahari v, 
Beupexdra Narai5 Roy. 

[23 Calc. 374 

* 27.— S. 2^^.~~''Judgmeyit-debtor ''^Question of 
right to possession — Civil Procedure Code 
ss. 332 and- 335.] Ts predecessor in interest had a 
mortg-age on certain land and was made a party to i 
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(2) PARTIES TO SUIT — coyitinued. 

a partition- suit, in which a share in the land was 
allotted to a member of the family subject to a pro- 
poiatiouate share of Ts mortgage and also subject 
to a proportionate share of a certain decree debt. 
'J he then plaintiff got Ills share of the property 
made over to him. After the date of the decree, 
i.e,, the decree in the partition suit, T purchased 
the equity of redemption in the mortgaged property 
from certain members of the family. In a subse- 
quent execution of the partition decree, part of 
the laud was sold for money due as costs and 
mesne profits by Ts vendors of the equity of re- 
demption, and IZ' was ejected. objected under 
s. 332 of the Code, but the Court refused to order 
redelivery. In a suit brought by T for posses- 
sion, held, that T was not a judgment-debtor 
within the meaning of ss. 244, 332 and 335, Civil 
Procedure Code, and that the suit was not barred 
by the provisions of s. 244. Nagamuthu v. Savari- 
niuthu, I. L. R. 15 Mad. 226, followed. Vasudeva 
Upadyaya Yisvabaja Tirthasami. 

[19 Mad. 331 

28.— S. 244. — Bepresentative of jyidgment- debtor 
— Purchaser at exeoution^sale — Purchaser' s right 
to be heard in support of his objections to the sale."] 
The term ‘ representatives, ’ as used in s. 244 
of the Code of Civil Procedure, when taken with, 
reference to the judgment-debtor, does not mean 
only his legal representative, that is, his heir, 
executor or administrator, bub it means his repre- 
sentative in interest, and includes a purchaser 
of his interest, who, so far as such interest is con- 
cerned, is bound by the decree. There is no reason 
for excluding from its signification an execution- 
purchaser of the judgment-debtor’s interest: — 
Held, therefore, by the Full Bench, that the cases 
of Gour Simdar Lahiri v. Hem Ghimder Chow- 
dlmry*l, L. R. 16 Calc. 355 ftm^Narain Aeliarjee 
V. Gregory, 8 W. R. 304, so far as they decide that a 
purchaser at an auction-sale of the equity of 
redemption in mortgaged properties cannot come 
in in execution-proceedings under a decree upon 
the mortgage as a representative of the judgment- 
debtor under s. 244 of the Code, are nob right- 
ly decided Ishan Chunder Sirkar v, Beni 
Madhub Sirkar. 

[24 Calc. 62 

29.— S. 244. — Bepresentative of a party to the 
suit —Pioj'G baser of property under attachment in 
exGGUtion of a decree-- Objection to execution uyider 
Civil Procedure Code, s. 278.] The purchaser of 
property which is uncier attachment in execution 
of a decree is a representative of the judgment- 
debtor under that decree within the meaning of 
s. 244 of the Code of Civil Procedure. Badho- 
Das V. Bamji Patah, I. L. R. 16 All. 286, referred 
to. A person to whom s. 244 of the Code of Civil 
Procedure applies cannot avoid the application of 
that section by filing his objection to execution 
under 3. 278. Shankar Bat Bube v. Harman Sp 
Co,, I. L. R. 17 All. 2-15 ; aud Imdad AU y, Jagan 
Lai, I. L. R. 17 AH. 478, referred to. Lalji Mae 
V . Nand Kishore. 


[19 AU. 332 
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30.— s. 244. — Issue raised in form of olojection 
ty defendant in separate snit.'\ Section 244 of 
the Civil Procedure Code bars a suit brought for 
the determination of certain questions specified 
therein, but does not bar the trial of any issue 
involved in those questions if the issue is raised 
at the instance of a defendant in a suit brought 
against him. Basti Bam v, Fattu, I. L. R. 8 All. 
146, distinguished. Bhiram Ali Shaik Shikbar 
V . GopiKanth Shaha. 

[24 Oalc. 355 

, S. 245. 

See Execution op Decree -Applica- 
tion FOR Execution and Power 
OF Court. 

[17 Mad. 67 

See Limitation Act, Art. 179— Nature 
OF Application — Irregular or 
Defective Applications. 

[23 Oalc. 217 

,s. 247. 

See Set-off— Cross Decrees. 


•, s. 248. 


[16 All. 395 


See Appellate Court— Errors af- 
fecting or not Merits of Case. 


[22 Calc. 558 

See Execution of Decree— Applioa- 
TioN FOR Execution and Power 
of Court. 

[20 Bom. 541 

See Execution of Decree— Execution 
I5Y AND Against Representatives. 


[18 Bom. 224 
[22 Calc. 558 
[21 Bom. 314 

See Execution OF Decree— J? 0TicE of 
Execution. 


[21 Calc. 19 

See Limitation Act, Art. 180. 

[22 Calc. 921 
[24 Calc. 244 

See Sale in Execution of Decree- 
Invalid Sales— Death of Judg- 
ment-Debtor before Sale. 

[21 Bom. 424 

, s. 249. 

See Execution of Decree — Execution 

BY AND AGAINST REPRESENTATIVES. 

[22 Calc. 558 
[21 Bom. 314 

— — , s. 250. 

^ee Execution of Decree— Execution 

BY AND AGAINST REPRESENTATIVES. 

[21 Bom. 314 


CIVIL PROCEDURE CODE (ACT XIV 
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, s. 251. 

See Penal Code, s. 186. 


[22 Calc. 596 


,s. 252. 

See Representative op Deceased 
PERSO^sT. 


[22 Calc. 259 

■, s. 253. 


See Surety— Enforcement of Secu- 
rity. 

[22 Calc. 25 
[17 All. 99 
[19 All. 247 


1.— S. 257 A . — Adjustment of decree out of 
Court — Instalment hand — Consider atio7i — Execu 
tion of decree— Bight of suit,] An instalment bond 
executed by a judgment-debtor in favour of the 
decree-holder and in consideration of the benefit 
of the decree being given up, is not void as an 
agreement falling under s. 257A of the Civ 
Procedure Code. Such an agreement is void only 
as far as it effects the right to execute the decree, 
and may be the foundation of a fresh suit. 
Sellamayyan v. MuthanfL, L. R. 12 BTad. 61 ; Jhahar 
Mahomed v. Modan So7iahar, I. L. R. 11 Calc. 671 ; 
and Hulium Chand Osiaal v, Taha^'unnessa Bihi^ 
I. L. R. 16 Calc. 604, followed. JuJi Kamti v, 
Annai BHATTAi 

[17 Mad. 382 


2.— S. 257A, — Agreement to give time to the 
judg^nent-dehtor — Agreement not sanctioned ly the 
Court.] A judgment-debtor asked for time to pay 
the decretal amount. The decree-holders agreed 
to give time on condition that the judgment-debtor 
gave them a hundi for Rs. 1.500, that sum repre- 
senting a portion of the decree-holder’s claim 
which had been dismissed as barred by limitation. 
The judgment-debtor gave the hundii but the 
sanction of the Court was not obtained to the 
transaction. In a suit by the decree-holders to 
recover the money secured by the hundi given 
under the circumstances mentioned above, it was 
held that the transaction was one contemplated 
by s. 257 A of the Code of Civil Procedure, and 
that, as it had not been made with the sanction 
of the Court, it could not be enforced, and the 
suit should be dismissed. Eukum Chand Oswal 
V. Tahammnessa Bibi, I.L. R. 16 Calc. 604, dissented 
from. Daij Bahadur Singh v, Anandi Prasad. 

[18 AU. 435 

S.—S. 257 A. — Agreement as to payment of 
decretal money — Void agreement,] An agreement 
between the decree-holder and the judgment- 
debtor for the satisfaction of a decree by which 
any sum in excess of the decretal amount is pay- 
able, and which has not beeu sanctioned by the 
Court which passed the decree, cannot be made 
the basis of a subsequent suit. Dan Bahadur 
Singh V, Anandi Prasad, I. L, R. 18 All. 435 ;^ 
Ganesh Shivram v. Abdulla Beg, I. L. R. 8 Bom. 
638 ; Bavlatsiny v. Panda, 1, L. R. 9 Bom. 176; Vishnu 
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VisliwancitJi v. Hur Patel, I. L. R. 17 Bom. 499; and 
Narayan Peslipande v. Kashinath Krishna MutaUh 
Pesai,. I. L. R. 16 Bom. 419, referred to. Dalu 
Malwahi V. Palakdhaki Singh. 

[18 All. 479 

4. — S, 257 A. — Transfer of'Pro;perty Act {IV of 

1882), 55. 88, 89 and Agreement for imyment ly 

instalments loltli enlianeed interest — Execution of 
decree for sale.] A decree for sale under s. 
-88 of the Transfer of Property Act, 1882, can 
only be executed for tbe amount decreed or found 
on an account being' taken to be due, and the 
order for s lie caunot, except witii regard to any 
additional costs which may be provided for by an 
order under s. 94. ext^end in any way the 
liability of the judgment-debtor or his i;»roperty 
under the decree. Sita Earn v. Easrath Pas, 
I. L. R. 5 All. 492, distinguished, Kashi Prasad 
'i\ Sheo Sahai. ^ 

[19 AIL 186 

5. — S. 257 A, — Ag reement or adjusting satisfy in g 
decree - hi ortg ag e-lond in satisfactio7i of decree — 
Sa7iGtion of mortgage hy Gourt — S^Lfficienicy of 
sanction.] Where mortgage-bonds were passed 
for debts clue on decrees, and tbe execution of 
the bonds (which had been sanctioned by the 
Court), and the amounts for which they were 
passed were certified to the Court, aud the Court 
recorded the adjustment withoiit objection, and 
the decrees by reason of such adjustment became 
incapable of execution: — Held, that sufficient 
had been done by the Court to satisfy the require- 
ments of s. 257 A of the Civil Procedure Code 
{Act XI V" of 1882), although no formal sanction 
had been recorded. Krishna Ramaya Naik -y. 
Vasudev Venkatesh Pai; Vasudev Venkatesh 
Pai r. Mhasti. 

[21 Bom. 808 

, s. 258, 

Bee s. 244 — Qltbstions in Execution of 
Decree. 


[16 All. 129 
[1^ Mad. 26 

See Limitation Act, Art. 179— Order 
FOR Payment at Specified Date. 

ri9 Mad. 162 

See Receiver. 

[17 Mad. 501 
[20 Mad. 224 

1.— S, 25S,~Givil PvocediLre Code Amendment 
r^'.Aet ( VII of 1888), ^1-r-Ghanges of lam relating 
to procedure —Adjustment or sat i.f action of r/i- 
■crees.] The change effected in tbe language of 
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OF 1882) — continved. 

s. 258. of the Civil Procedure Code (Act XIV 
of 1882) by s, 27 of tbe amending Act (VII of 
1888), by which uncertified adjustments can now 
be recognised by other Courts than tbe Court 
executing the decree, applies to adjustments pre- 
vious to the amending Act. Changes of law relat- 
ing to procedure have retrospective effect. Bal- 
KRISHNA PaNDHARINATH V. BAPU YeSAJI. 

[19 Bom. 204 

2. — S.258. — Inquiry as to satisfactio7i of decree 
hetioeen judgment- debtor and transferee of decree,] 
Ou an application for execution of a decree 
being presented by a transferee decree-holder, the 
judgment-debtor opposed alleging in his petition 
that he had transferred certain immoveable pro- 
perty to the petitioner in consideration of his 
paying the judgment debt to the original decree- 
holder, aud that the petitioner had discharged 
the debt, but subsequently having got the decree 
transferred to himself instead of entering up 
satisfaction of the decree, fraudulently applied 
for execution. Satisfaction had not been entered 
up under s. 258. Civil Procedure Code : — HelH, 
that s. 258, Civil Procedure Code, was inappli- 
cable to the case since that section applies only 
to the case of parties who stand in the relation 
of judgment-debtor and judgment-creditor at 
the date of tbe transaction. Bam A Ayyan v. 
Sreenivasa Pattar. 

[19 Mad. 230 

3. ~S. 258. — Payment 7)ot eertifed to Court — 
Civil Procedure Code {Act till of 1859), 5 . 206 — 
Peoree payable by instalments,] A decree dated 
22ncl Cheyt 1 295 (18th April . 1882) provided “that 
the defendants do pay the decretal money as per 
instalments given below, otherwise tbe plaintiff 
will have the power to cancel the instalments 
and roialize the entire amount.” 4'he first instal- 
ment was made payable ou 80th Cheyt 1295 {26th 
April, 1888). and the other six instalments on the 
80th of the months of jMagh and Bysack in the 
three following years. In an application made 
on 9rh February, 1892. for execution of the decree, 
tbe decree-holder stated that only the first instal- 
ment bad been paid, and n.^ked for execution for 
tbe amount remaining due under the decree, and 
tlie judgment-debtors denied having paid any of 
the instalments. Payment, even if made, had not 
been certified to the Court : — Held, that although 
under the provisions of s 258 of the Civil Proce- 
dure Code the payment in question, if made, 
could not be recognised as a payment or adjust- 
ment of the decree, yet it was competent to the 
decree-holder to prove such payment for the 
purpose of sliowing that the execution of the 
decree was not barred. There is no material 
difference in tliis respect between s. 258 of the 
Civil Procedure Code (Act XIV of 1882), and 
s. 206 of the old Code (Act VIII of 1859), on 
which tlie case of Fakir Cliand Pose v. hladun 
hloban Gbose, 4 B. L. R. F. B. 180, was decided. 
Hurri Pershad Chowdhry V. Nasib^ingh. 

[21 Calc. 542 


[21 Calc, 437 
[18 Mad, 26 
[19 Mad. 230 

See Appeal — Decrees. 
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4. — S. 258. — Landlord and tenant — Ulirasi 
tenure declared in decree — Suhseti^ient payment of 
^'ent hy defendants not a payment under decree hut 
under the tenure — Fayment not certified to Co^trtd] 
The plaintiff sued the defendants to recover 
possession of certain land. The defendants plead- 
ed they were niirasi tenants and entitled to posses- 
sion as long as they paid the rent. The suit was 
compromised, and by a consent decree it was 
declared that the defendants held by tenure, 

and they were directed to pay rent as before,” or 
in default the plaintiff should take possession. 
The plaintiff afterwards applied in execution for 
possession, alleging that the rent had not been paid. 
The defendants pleaded that it had been paid, and 
the plaintiff rejoined that, even if it had been 
paid, the Court could not recognize the payment, 
as it had not been certified under s. 258 of the 
Civil Procedure Code : — Held, that under the cir- 
cumstances the rent, when paid, was to be deemed 
as paid under the mirasi tenure and not under 
the decree, and therefore s. 258 of the Civil Pro- 
cedure Code did not apply, and payment need not 
'be certified. Kedari v. Gajai. 


[18 Bom. 690 

5. — S. 258. — Civil Procedure Code (1882), s. 
S20 — Limitation Act {XV of 1877). ss. l^'^und 
20“ Fxecution transferred to Collector — AC’ 
linowledgment in the Court of the Collector of 
part payment of decretal money Where, after a 
decree had been sent to the Collector for execu- 
tion uniier the provisions of s. 320 of the Code of 
Civil Procedure, the decree-holder and judgment- 
debtor joined in an application to the Collector in 
which they stated, on the one hand, that the 
decree-holder had received Rs. 2.900 in part 
payment of the decretal amount, and, on the 
other, that there was a certain balance due from 
the judgment-debtcw' under the decree, j^ud that 
arrangements had been made between the par- 
lies for the payment of such balance: — ILeld, 
that the above application was properly made to 
the Coliector as being, witliiu the meaning of 
s. 258 of the Code of Civil Procedure, “the Court 
whose duty it is to execute the decree.” and that 
the application was a valid acknowledgment for 
all purposes and sufficient under ss. 1 9 and 20 of 
the Limitation Act. 1877, to save limitation in 
respect of the execution of the decree. Muham- 
mad Said Khan v. Payag Sahu. 

[16 All. 228 

6. ~s. 258 . — Uncertified payment of part of 
decretal amount - Plea of limitation raised hy 
judgment-dehtor.'^ Section 258 of the Code of 
Civil Procedure will not debar a decree-holder 
from giving evidence of uncertified payments 
^made to him out of Court in partial satisfaction 
of the decree by the judgment-debtor where the 
judgment debtor has, in answer to an application 
for execution of the decree against him, put 
forward a plea of limitation. Fakir Ghand Bose 
V. hJadfin Mohan Ghose, 4 B. L. R. F. B. 13U; Pur- 
mananddas Jiwandas v. Vallahdas Wallji, I, L R. 
11 Bom 506 ; Shaui Lai v. Kanahia Lai, I. L. R. 
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4 All. 316 ; Zaliur Khan v. Bahhtawar , I. L. R. 7 
All. 327 ; and llurri Per shad Choiodhry v, Nasih 
Singh. I. L. R. 21 Calc. 542, referred to. Kish AN 
Singh v. Aman Singh. 

[17 All. 42 

7. — S. 258. — Givll Procedure Code Amendment 
Act ( VLl of 1888).#. 27 — Payment not certified to 
Court-Proof of such payment for the purpose of 
determining the que^/ion of limitation.'] Under 
s. 258 of the Code of the Civil Procedure (as 
amended by Act VII of 1888) as there is no 
time fixed within which the decree-holder is bound 
to certify a payment made out of Court, such pay- 
ment may be certified at any time. And although 
such payment, until certified, cannot be recognized 
by a Court executing a decree as a payment or 
adjustment of the decree, it is still open to the 
Court to take evidence about the payment in order 
to determine whether an application for execution 
is barred by liny ratiou. llurri Pershad Chowdhry 
V. Nasih Singh. I. L. R. 21 Calc. 542, followed. 
Tukaram V. Babaji. 

[21 Bom. 122 

, s. 260. 

Sec Execution of Decree - Application 
FOR Execution and Power op 
Court. 

[19 Bom. 34 

See Execution cp Decree— Mode op 
Execution — Declaratory De- 

crees. 

[21 Calc. 784 
L. R. 21 I. A. 89 

See Res Judicata— Judgments on Pre- 
liminary Points. , 

[21 Calc. 784 
[L. R. 21 I. A. 89 

, s. 262. 

See Relinquishment of. or Omission 
to Sue for, Portion of Claim. 

[18 Bom. 537 

See Res Judicata — Matters in Issue. 

[18 Bom. 537 

, s. 263. 

See Decree— Form of Decree— Pos- 
session. 

* [18 AIL 440 

See Execution of Decree — Mode op 
Execution — Possession. 

[20 Bom. 351 

See Possession — Adverse Possession. 

j [21 Bom. 98 


, s. 264. 

See Decree— Form of Decree— Pos- 
session. 

[18 All. 440 
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CIVIL PROCEDUBE CODE (ACT XIV 

OP 1882) — continued, 

s. 265. 

Se: Partition — Jurisdiction op Civil 
Court in Suits respecting Parti- 
tion. 

[23 Calc. 679 
^ [19 Mad. 435 

[24 Calc. 725 

, ss, 266-276. 

See Cases under Attachment. 


OmL PROOEDUEB CODE (ACT ^IV 
OP 1882) — continued. 

See Right of Suits— Claim to Attach- 
ed Property. 

[18 All. 410 

See Valuation op Suit— Suits. 

[16 All. 308 

, s. 279. 

See Onus op Proof— Claims to At- 
TACHED Property. 

[18 All. 369 


s. 266. 

See Letters Patent, High Court, N.-W. 
P., CL. 10. 

[16 All. 443 

s. 268. 

See Limitation Act, s. 15. 

^ [17 All. 198 

-5 SS. 278-283. 

See Cases under Claim to Attached 
Property, 

, s. 278. 

See s. 244 — Parties to Suit. 

[18 All. 52 
[19 All. 332 

See s. 244— Questions in Execution op 
Decree. 

[17 Mad. 399 
[19 Bom. 328 
[19 All. 480 
See Appeal— Execution of Decree — 
Questions in Execution. 

[17 All. 245 

See Criminal Proceedings. 

[18 Bom, 581 
See Insolvency— Claims OF Attaching 
Creditors and Official Assignee. 

[20 Bom. 403 
[21 Bom. 205 

See Limitation Act, Art. 11. 

[18 Mad. 265 
See Onus of Proof —Claims to Attach- 
ed Property. 

[18* All. 369 

See Relinquishment of, or Omission 
TO Sue for, Portion of Claim. 

[16 All. 165 

See Res Judicata — Cause op Action. 

[23 Calc. 302 
See Res Judicata — Parties— Same 
Parties or their Representa- 

TIVES. 

[18 All. 413 


s. 280. 

See s. 244 — Questions in Execution op 
Decree. 

[17 Mad. 399 

See Attachment — Alienation during 
Attachment. 

[23 Calc. 829 

See Relinquishment of, or Omission 
to Sue for, Portion of Claim. 

[16 All. 165 

See Res Judicata— Cause of Action. 

[23 Calc, 302 

s. 281, 

See s. 244— Questions in Execution 
OF Decree. 

[17 Mad. 399 

See Estoppel— Estoppel by Judgment. 

[17 Mad. 17 

See Insolvency— Claims of Attaching 
Creditors AND Official Assignee. 

[20 Bom. 403 

[21 Bom. 205 

• See Limitation Acf, Art. 11. 

[18 Mad. 265 

•, s. 282. 

See s, 244 — Questions in Execution 
OP Degree. 

[17 Mad. 399 

See Sale in Execution op Decree- 
Mortgaged Property. 

[IS Bom. 175 

e Stamp Act, Sch. T, Art. 1(5. 

[18 Bom. 175 

■, s. 283. 

See s. 244— Questions in Execcttion op 
Decree. 

[17 Mad. 399 

See Appeal— Execution of Decree- 
Questions IN Execution. 

[17 AIL 246 

See Attachment— Alienation during 
Attachment. ^ 

[23 Calc. 839 
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CIVIL PROCEDURE CODE (ACT XIV 
OP 1882) —oontimied. 

See Attachment— Attachment be- 
fore Judgment. 

[21 Bom. 273 

See Declaratory Decree, Suit Fob- 
Enforcing OR Removing Lien OR 
Attachment. 

[17 Mad. 180 

See Fraud— Alleging or Pleading 
Fraud. 

[17 Mad. 389 

See Limitation Act, Art. 11. 

[18 Bom. 260 

[18 Mad. 316 

[20 Bom. 801 

See Limitation Act, Art. 141. 

[20 Bom. 801 

See Onus of Proof— Claims to At- 
tached Property. 

[18 AIL 369 

See Relinquishment of, or Omission 
to Sue for, Portion of Claim. 

[16 AU. 165 

See Res Judicata— Cause of Action. 

[23 Calc. 302 

See Res Judicata — Parties — Same 
Parties or their Representa- 
tives, 

[18 AU. 413 

See Right of Suit— Claim to At- 
tached Property. 

[18 AU. 410 

[21 Bom. 58 

See Valuation of Suit— Suits.« 

[16 All. 308 
[17 All. 69 

, S. 285. 

See Sale in Execution of Decree- 
Distribution op Sale-Proceeds. 

[21 Calc. 200 

See Cases under Sale in Execution 
OF Decree — Invalid Sales — Want 
OP Jurisdiction. 


CIVIL PROOBDUBE CODE (ACT XIV 
OP 1882) —continued. 

See Sale in Execution of Decree— 
Mortgaged Property. 

[18 Bom, 175 

See Stamp Act, Sch, I, Art. 16. 

[18 Bom. 175 

, s. 290. * 

See Sale iir Execution of Decree- 
Setting ASIDE Sale— Irregu- 
larity. 

[21 Calc. 66 
[L. R. 20 I. A. 176 

s. 291. 

See Sale in Execution op Decree- 
Mortgaged Property. 

[19 AU. 205 

See Sa*le in Execution of Decree- 
Setting aside Sale— Irregu- 
larity. 

[24 Calc. 291 

[20 Mad. 159 

s. 293, 

See Appeal— Execution of Decree- 
Parties to Suits. 

[18 Mad. 439 

See Sale in Execution of Decree- 
Resale. 

[19 AU. 22 

, s. 294. 

See Mortgage— Sale op Mortgaged- 
Property— Purchasers. 

[18 Mad. 153 

See Sale in Execution of Decree — 
Mortgaged Property. 

[18 Mad. 153 

See Special or Second Appeal— Orders 

SUBJECT or not TO APPEAL. 

[21 Calc. 789 

, s. 295. 

See Collector. 


s. 287. 

See Claim to Attached Property. 

[18 Bom. 98 

See Declaratory Decree, Suit for — 
Declaration op Title. 

[21 BonuJZQl 

See Estoppel— Estoppel by Conduct. 

[20 Bom. 290 
Mortgage— Sale of Mortgaged 
Property— Purchasers. 

[20 Bom. 290 


, [16 AU, 1 

See Execution op Decree — Transfer 
OP Decrees for Execution and 
Powers op Court, &c. 

[18 Bom. 61 

See Cases under Sale in Execution 
OF Decree — Distribution of Sale- 
Proceeds. 

5^^ Sale in Execution of Decree- 
Invalid Sales— Want op Juris^ 
diction. 

[18 Bom. 458 
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CJIVIL PROCEDURE CODE (ACT XIV , CIVIL PROCEDURE CODE (ACT XIV 


OP 1882) —contimied,. 

, s. 305. 

See Sale iit Execution of Decree — 
r / Invalid Sales — Want op Juris- 
diction. 

* ^ [19 Bom. 539 

, s. 306. 

See Appeal — Execution op Decree- 
Parties TO Suit. 

[18 Mad. 439 

^ — , S. 307. — Vacatiim — BoUday — Days on 

which ihe office is o^en — Office day — Payment of 
purchase-money for property houyJtt at Court-sale.] 
The time duriug which a Court is closed for the 
vacation is not a holiday*'within the meaning of 
“s. 307 of the Civil Procedure Code (Act XIV 
of 1882). Days on which the office isopen, and 
fthe purchase-money for property bought at a 
Court-sale could have been paid, '“are office days. 
Motiram Raghunath V. Bhiveaj. 

[20 Bom. 745 

, s. 310A. 

See Appeal— Orders. 

[19 All. 140 

Execution OF Decree— Effect OF 
Change op Law pending Execu- 

. . TION. 

[21 Calc. 940 
[22 Calc. 767 

, ; [18 Mad. 477 

See Sale for Arrears op Rent— Set- 
TING ASIDE Sale -General Cases. 

[23 Calc. 393, 396 note 

See Sale in Execution of Decree- 
Mortgaged Property. 

[19 AIL 205 

oee Sale in Execution of Decree- 
Setting aside Sale— General 
Cases. 

[20 Mad. 158 
[24 Calc. 682 

See Sale in Execution of Decree— • 
Setting aside Sale — Irregu- 
larity. 

[23 Calc. ^82, 958 

— , S. 311. 

See Injunction— Special Cases-Exe- 
cuTioN OF Decree. 

[23 Calc. 351 

See Res Judicata — Relief not Grant- 
ed, 

[24 Calc. 546 

See Right op Suit— Fraud. 

[24 Calc. 546 


OP 1882) — continued. 

See Sale in Execution op Decree — 
Invalid Sales— Death of Judg- 
ment-Debtor before Sale. 

[19 Bom. 276 

[23 Calc. 686 

[21 Bom. 424 

See Sale in Execution of Decree — 
Invalid Sales— Fraud. 

[20 Mad. 10 

See Cases under Sale in Execution 
OP Decree— Setting aside Sale. 

See Special or Second Appeal — 
Orders subject or not to Appeal. 

[24 Calc. 707 

, s. 312. 

See Jurisdiction of Civil Court- 
Revenue Courts— Orders of Rev- 
enue Courts. 

[18 All. 437 

See Letters Patent, High Court, 
N.-W. P., CL. 10. 

[16 All. 443 

See Minor— Representation of Minor 
IN Suits. 

[17 Mad. 316 

See Right of Suit— Sale in Execu- 
tion of Decree. 

[19 Bom. 216 

See Sale in Execution of Decree- 
Setting ASIDE Sale— General 
Cases. 

[24 Calc. 682 

• See Special or Second Appeal— Or- 
ders SUBJECT OR not TO APPEAL. 

[22 Calc. 802 

, s. 313. 

See Sale in Execution of Degree- 
Setting ASIDE Sale — Rights of 
Purchasers. 

[17 Mad. 228 

[18 Bom. 594 

, s. 315. 

See Sale in Execution op Decree- 
Setting ASIDE Sale— Rights op 
Purchasers. 

[17 Mad. 228 

[18 Bom. 594 

s. 316. 

See Limitation Act, Art. 186. 

[23 Calc. 49 

See Limitation Act, Art. 138.* 

[18 Mad. 144 
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CIVIL PROCEDURE CODE (ACT XIV 
OP 1882) — continued. 

See Sale in Execution op Decree — 
Invalid Sales — Death of JuDa- 
ment-Debtor before Sale. 


[19 Bom. 276 

See Sale in Execution of Decree — 
Purchasers, Title of. 

[19 AU. 188 

See Sale in Execution of Decree — 
Setting aside Sale— Rights of 
Purchasers. 


> s. 317. 


[17 Mad. 228 


See Cases under Benami Transac- 
tion-Certified Purchasers. 


, S. 318. 

See Limitation Act, Art. 138. 


[18 Mad. 144 

See Limitation Act, Art. Ii4 — Adverse 
Possession. 

[24 Calc. 715 

s. 319. 

See Appeal— Execution of Decree- 
Parties TO Suits. 


18 All. 36 


See Declaratory Decree, Suit for— 
Declaration of Title. 


[18 Mad. 405 
See Limitation Act, Art. L44— Adverse 
Possession. 

[24 Calc. 715 

, s. 320. 

See s. 258. 

• [16 ML 223 

See Collector. 

[16 AIL 1 

See Jurisdiction op Civil Court- 
Revenue Courts— Orders of Reve- 
nue Courts. 

[18 All. 437 

See Right of Suit— Sale in Execu- 
tion of Decree. 


[19 Bom. 216 

See Sale in Execution of Decree- 
Setting aside Sale — Irregu- 
larity. 

[18 All. 141 

, ss. 322, 322A and 322B. 

See Execution op Decree— Execution 
BY COLLECrOR. 

[18 All. .313 

•, s. 325. 

^See Execution op Decree - Execution 
BY Collector. 


CIVIL PROCEDURE CODE (ACT XIV 
OP 1882) — continued . 

, s. 326. 

See Execution of Decree — Execution 
BY Collector. 

[18 All. 313 

, ss. 328 — 335. 

See Case^ under Resistance or Ob- 
struction to Execution of 
Decre:^. 

, s. 328. 

See Appeal— Orders. 


[21 Bom. 392 

, s. 331. 

See Appeal— Orders. 

[22 Calc. 830 
[21 Bom. 392 

See Limitation Act, Art. 144— Adverse 
Possession. 

[18 Bom. 37 

Limitation Act, Art, 179— Period 
FROM which Limitation Runs— 
Continuous Proceedings. 


[20 Bom. 175 


, s. 332. 

See s, 244— Parties to Suits. 


[19 Mad. 331 

See Mamlatdar, Jurisdiction of. 

[20 Bom. 351 

, s« 335. 

See s. 244— Parties to Suits. 


[19 Mad. 331 

See Superintendence of High Court 
—Civil Procedure Code, s. 622. 

[17 All. 222 


, s. 336. 

See Surety— Liability of Surety. 


[16 All. 37 
[19 Bom. 210 

, s. 341. 

See Attachment— A t t a c h m e n t of 
Person. 

[23 Calc. 128 

, ss. 344—359. 

See Cases under Insolvency — Insol- 
vent Debtors under Civil Pro- 
cedure Code. 


s. 349. 

See Surety— Enforcement of Secu- 
rity. 

[19 Bom. 694 


, s. 357. 

See Appeal— Orders. ^ 

[16 All. 234 


[18 AIL 313 
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DIGEST OF OASES. ' 


CIVIL PROCEDURE CODE (ACT XIV 

OP 1882) — continued^ 

• , S. 357. — Insolvency-- Execution of decree 

^Limitation.'] Section 367 of the Code of Civil 
Procedure provides a limitation of its own and in 
Bnbstitution for the limitation provided for the 
execution of decrees by the Limitation Act, 1877. 
Lalman V . Gopi Nath. 


, s, 361. 


[19 All. 144 


See Execution of OscaEs— E xecution 

BY AND AGAINST REPRESENTATIVES. 


[18 Bom. 224 

See Parties— Substitution of Parties 
— Generally. 

[18 Bom. 224 

See Right of . Suit— Survival of 
Right. 

[22 Calc. 92 

ss. 362—372. ^ 

See Execution op Decree— Execution 

BY AND AGAINST REPRESENTATIVES. 


[18 Bom. 224 
See Parties— Substitution of Parties 
—Generally, 


[18 Bom. 224 

, s. 365. 

See Abatement OP Suit— Appeals. 


[16 All. 211 

See Cases under Parties— Substitu- 
tion OP Parties. 


See Reprbsenta'iive of Deceased 
Person. 

[21 Bom. 102 


•, s. 366. 

See Appeal — Decrees. 


[17 All. 172 
[18 Mad. 496 


See Appeal— Orders. 

[17 All. 286 


, s. 367. 

See Parties — Substitution op Parties 
—Plaintiffs. 

[17 Mad. 209 

, S. Z &7 .—Eisjmte as to claim to represent 

deceased plaintiff.] Per curiam (Shepherd and 
Best, JJ.). — A dispute within the meaning of 
Civil Proceduie Code, s. 367, need not be between 
persons claiming to lepresent the deceased plain- 
tiff. SUBBAl'YA V . SaMINADAYYAR. 


[18 Mad. 493 


, s. 368. 

See abatement of Suit— Suits. 


[20 Bom. 648 
See Company— Winding up— Liability 
OP Officers, 


( 188 ) 

CIVIL PROOBDUBB OODB (ACT XIY 
OP 1882) — continued. 

, s. 371. 

See Right op Suit— Survival of 
Right. 

[22 Calc. 92 

— s. 372. 

See Appeal— Decrees. 

[19 All. 142 

See Parties— Substitution op Parties 
— Respondents. 

[18 All. 86, 285 

, S. 373. 

See Appeal— Decrees. 

[16 All. 19 
[17 All. 97 

See Execution of Decree— Applica- 
tion FOR Execution and Power 
OF Court. 

[17 All. 106 

See Insolvency — Insolvent Debtors 
under Civil Procedure Code. 

[17 All. 156 

See Jurisdiction of Civil Court- 
Foreign and Native Rulers. 

[21 Bom. 351 

See Multifariousness. 

[16 All. 279 

See Probate— Application for Pro- 
bate. 

[19 Mad. 458 

See Relinquishxment of, or Omission 
to Sue foe, Portion op Claim. 

• ' [17 All. 53 

See Res Judicata— Relief not Grant- 
ed. 

[21 Calc. 265 

See Small Cause Court, Presidency 
Towns— Practice and Procedure 
— Reference to High Court. 

[24 Calc. 129 

See Cases under Withdrawal op 
Suit. 

, s. 375. 

See Appeal— Decrees. 

[18 Mad. 410 

See Cases under Compromise— Com- 
promise OP Suits under Civil 
Procedure Code. 

— — , s. 379. 

See Costs— Special Oases— Payment 
into Court, 


[18 All, 156 


[21 Bom. 502 
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Oivifi PROCEDURE CODE (ACT XIV 

OP 1882) — continued, 

, s. 880. 

Sectjrity for Costs— Suits. 

[21 Calc. 177, 832 

, s. 396. 

See Execution of Decree— Mode of 
Execution— Partition. 

[19 All. 194 

See Partition— J uRiDicTioN op Civil 
Court in Suits respecting Parti- 
tion. 

[24 Calc. 725 

5^^? Partition— Nature of Proceed- 
ings. 

[22 Calc. 425 

, s. 399. 

See Practice— Civil Cases— Commis- 
sion. 

[23 Calc. 404 

, s. 400. 

See Practice— Civil Cases — Commis- 
sion. 

[23 Calc. 404 

, s. 403. 

See Limitation Act, s. 4. 

[17 All. 526 
[18 All. 206 

, ss. 409—414. 

See Cases under Pauper Suit. 

, s. 409. 

See Limitation Act, s. 4. 

[17 All, 526 
[20 Bom. 508 
[18 AIL 206 
[24 Calc. 889 

. , s. 413. 

See Limitation Act, s. 4. 

[20 Bom. 503 
[17 AIL 526 
[18 All. 206 
[24 Calc. 889 

, s. 424. 

See Subordinate Judge, Jurisdiction 

OF, 

[21 Bom 754 

1. — S. ^2A.— V>omlay Civil Courts Act (XIV 
, of 18G9) s. ;-52 — Suit against an officev of Gorern- 
.jncntSuit ex coRtractu—X'otice of suit.'\ S^^ction 
24 of the Civil. Procedure Code (Act XI V of 
882), which requires notice to be ^.iven to a 
ublic officer two months before the institutioir of 
suit against him, does not apply where the suit 


CIVIL PROCEDURE CODE (ACT XIV 

OP 1882) — continued, 

is one ex contractu, Shakunshah Begum v. Fer- 
gusson^ I. L. R. 7 Calc. 499 ; and Maneklal v. 
Municipal Coniviissioner for the City of Bombay, 
I. L. R. 19 Bom. 407, referred to. Rajmal 
Manikohand V. Hanmant Anyaba. 

[20 Bom. 697 

2. — S. 424. — Suit^ against public officer in 
respect of acts done hy him in his official capacity — 
Notice of suit — Suitfo)^ damages against a public 
officer — Trespass — Misjoinder of causes of action — 
Amendment of plaint.'] The plaintiff sued the 
defendant, a public officer, to recover damages 
for two distinct acts (r/s., wrongful arrest and 
trespass) alleged to have been illegally and mali- 
ciously done by the defendant on two different 
occasions, and claimed one lump sum as damages 
for both the acts ; no -permission to amend the 
plaint was asked for in the lower Court. On the 
2l8t of October, 1895, the plaintiff instituted this 
suit, having on the 18th of September, 1 895, served 
the defendant w^fch a notice under s. 424 of the 
Civil Procedure Code (ActXIV of l^S>2):--Held, 
that the former act [viz., the plaintiff's arrest) was 
an act done by the defendant in his official 
capacity and was clearly of the kind contemplated 
by s. 424 of the Civil Procedure Code, under 
which two months’ notice to the defendant would 
be necessaiy previous to the institution of the 
suit ; and that the suit was rightly dismissed by 
the lower Court for want of such notice. Sliahun- 
shah Begum, v. Fergusson, I. L, R. 7 Calc. 499, 
distinguished. Qucsre — Whether the latter act 
(viz., the trespass into the plaintiff's house), on 
the allegations in the plaint, was an act done by 
the Magistrate in his official capacity, and whether 
a notice under s. 424 of the Civil Procedure 
Code would be necessary previous to suing for 
damages for such an act : — iJeld, further, that as 
the two acts were mixed up- together in the plaint 
and one lump sum claimed as damages for both, 
and as no permission to amend the plaint was 
aske 1 for in the lower Court so as to convert the 
suit into one for damages with reference to the 
tre.'^pass only, the plaint ought not to be allowed 
to be amended on appeal to the High Court. 
JoGENDRA Nath Roy v. PaiCE. 

[24 Calc. 584 

, s. 431. 

See Foreign Court, Judgment of. 

[22 Calc. 222 

, s. 432 . — Suit hrouglit by an Independent 

Prince— Signature and verif cation of plaint — 
*• ’Recognized agent'*' — Civil Procedure Code (1882), 
s. 37.] Section 432 of the Code of Civil Proce- 
dure was not intended to limit the scope of s. 37 
of the Code, and does not prevent the institution 
nf a suit by an Independent Prince in his own 
name and through a recognized agent other 
than one apfiointed under s. 432. Beer Ghunder 
Manlkgii v. Ishan Chitndcr Burdhnn. I. L. R. 10 
Calc. i3(). followed. Maharaja of Bhartpue 
V. Kacheru. 

[19 AIL 510 
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CIVIL PROCEDURE CODE (ACT XIV 
OP 1882) — oojituiuecl ^ 

, s. 433. 

See JuRiSDiCTioK op Civil Court- 
Foreign AND Native Rulers. 

[21 Bom. 351 

, s. 434. 

See Foreign Court, Judgment op. 

* [22 Calc. 222 

, s. 485. 

See Plaint— Verification and Signa- 
ture. 

[21 Calc, 60 
[L. R. 20 I. A. 139 
[16 All. 420 

See Written Statement. 

[22 Calc. 268 

j s. 438. • 

See Parties— Parties to Suits— Exe- 
cutors. 

[19 Bom. 83 

, s. 440. 

See OuDB Land Revenue Act, ss. 17.5 
AND 176. 

[22 Calc. 729 

See Waiver. 

[IQBIad. 127 

, S. 443. 

See Minor — Representatives op 
IjIinor in Suits. 

[24 Calc. 25 

, s. 451. 

See Practice — Civil Cases — Party 
attaining Majority. 

[22 Calc. 270 

, s. 462. 

' See Compromise— Compromise OP Suits 

UNDER Civil Procedure Code. 

[17 AIL 531 

, s. 464. 

See OuDB Land Revenue Act, ss. 175^ 

AND 176. 

[22^Calc. 729 

, s. 470. 

See Interpleader Suit. 

[18 Bom. 231 

See Munsip, Jurisdiction op. 

[20 Mad. 155 

See Small Cause Court, Mopuesil 

Jurisdiction— Compensation for 
Acquisition of Land. 

[20 Mad. 155 


CIVIL PROCEDURE CODE (ACT XIV 
OP 1882) — contbi lied, 

, s. 471. 

See Interpleader Suit. 

[18 Bom. 231 


•, s. 472. 

See Interpleader Suit. 

[18 Bom. 231 


s. 473. 

See Interpleader Suit. 


[18 Bom. 231 

s. 483. 

See Attachment — Attachment before 
Judgment. 

[16 All. 186 
[17 All. 82 

■, s. 484. 

See Attachment — Attachment 
before Judgment. 


, s. 485. 


[21 Bom. 273 


See Attachment — Attachment 
BEFORE JUI^GMENT. 


[21 Bom. 273 
See Limitation Act, s. 16. 

[17 All. 198 

, s. 486. 

See Limitation Act, s. 15. 


, s. 487. 


[17 All. 198 


See Attachment — A t t a c h m p: n t 
BEFORE Judgment. 


, , [21 Bom. 273 

See Insolvency— Claims of Attach- 
ing Creditors and Official 
assignee. 

[20 Bom. 403 

, s. 491. 

See Compensation— Civil Cases. 


[18 Bom. 717 

s. 492. 

See Injunction— Special Cases— Exe- 
cution OF Decree. 

[23 Calc. 351 

See Injunction— Under Civil Proce- 
dure Code. 

[22 Calc. 459 
See Jurisdiction of Civil Couifi— 
Rent and Revenue Suits, N.-W. P 

[16 All. 496 

■, s. 493. 

See Contempt of Court. 

[19 Bom. 152 
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Oiviii PROCEDURE CODE (ACT XIV 

OP 1882) — continued^ 

, s. 499. 

See Inspection op Pboperty. 

[24 Calc. 117 

, s. 503. 

See Cases under Receiver. 

) s. 505. 

See Receiver. 

[23 Calc. 517 
[18 All. 453 
[21 Bom. 328 

, ss. 508-526. 

See Cases under Arbitration. 

, s. 521. 

See Appeal — Arbitration. 

[18 All, 422 

, s. 522. 

See Appeal— Arbitration. 

[18 All. 414, 422 
[24 Calc. 469 

See Res Judicata — Estoppel by Judo- 

MENT. 

[21 Bom. 465 

, s. 524. 

See Appeal— Arbitration. 

[18 Mad. 423 

, s. 526. 

See Appeal— Arbitration. 

[18 Mad. 423 ! 

, ss. 532-538 (Chap. XXXIX), Suit 

under. 

See Limitation Act, Art. 159. 

[23 Calc.' 573 
See Promissory Note — Assignment of, 
AND Suits on, Promissory Notes. 

[19 Mad. 368 

, s. 539. 

See Endowment. 

[18 All. 227 

See Execution op Decree — Applica- 
tion for Execution and Power op 
Court, 

[19 Bom. 34 

See Limitation Act, Art. 134. 

[24 Calc. 418 

See Cases under Right of Suit- 
Charities and Trusts. 

See Valuation of Suit— Suits. 

[19 AU. 60 

, s. 540. 

Se^ s. 244 — Parties to Suits. 

[16 All. 483 


I CIVIL PROCBDUBB CODE (ACT XIV 
' OP 1882) — continued. 

See Appeal— Decrees, 

[18 Mad. 73 

See Appeal— Execution of Decree — 
Questions in Execution. 

[16 All. 483 

, s. 541. . 

See Practice— Civil Cases— Appeal. 

[16 All. 77 

See Review' - Form of, and Procedure 
ON, Application. 

[17 All. 213 

, S. 544. — Any ground common to all the 

plaintiffs or to all the defendants — Appellate Court, 
Poioer of.] Section 544 of the Civil Procedure 
Code presupposes a common ground of decision 
affecting property in which both those who have 
appealed and th^se who have not appealed have 
an interest direct or indirect. Thus a District 
Judge has no power under this section to reverse 
the decree of a Lower Court, given for a plaintiff, 
in favour of a defendant who did not appeal, and 
in respect to property in which the other defend- 
ants w'ho did appeal disclaim all interest. Sriram 
GhataliY Braga Mohan Ghosal, 3 B. L. R. App. 
41 ; and Appa Ban v. Batnam, I. L R. 13 Mad. 
249, cited and followed ; Seshadri v. Krlslinan, 

I. L. R. 8 Mad. 192 ; and Nagamma v. Subha 
I. L. R. 11 Mad. 197, distinguished. Hussain v. 
Madan Khan. 

[17 Mad. 265 

, s. 645. 

See Surety— Enforcement of Secu- 
rity. 

[22 Calc. 25 
[17 All. 99 

, s. 546. 

See Surety— Enforcement of Secu- 
rity. 

[23 Calc. 212 

, s. 549. 

See Appeal — Decrees. 

[18 All. 101 

See Cases under Security for Costs 
—Appeals. 

, s. 551. 

See Appeal— Dismissal of Appeal. 

[21 Bom. 548 
[24 Calc. 759 

, s. 556. 

See Appeal— Decrees. 

[23 Oalc. 115, 827 

See Superintendence op High Court 
—Civil Procedure Code, s. 622. 

[18AU. 119 
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GIVIL PROOBDURB CODE (ACT XIV 
OP 1882 ) —continued. 

, S. 558. 

See Limitation Act, Art. 16S. 

[23 Oalc. 339 

See Superintendence of High Court 
—Civil Procedure Code, s. 622. 

[18 All. 119 

S. 559. 

See Parties— Adding Parties to 
Suits— Respondents. 

[16 All. 5 
[19 Mad. 151 

, s. 561. 

See appeal— Objections by Respond- 
ent. • 

[17 All. 518 

See Privy Council, Practice of— Ob- 
jections BY IlESPO^^DENT. 

[23 Calc. 922 

— — s. 562. 

See Appeal — Orders. 

[16 All. 375 

Ste Appeal to Privy Council — Cases 
IN WHICH Appeal Lies or not— 
Finality of Decree or Order. 

[17 All. 112 
[L. R. 22 I. A. 1 

See Cases under Remand. 

See Special or Second Appeal — 
Orders subject or not to Appeal. 

[2ACaic. 774 

, s. 564. 

See RemanD'-Power of Remand. 

[17 All. 29 

, s. 565. 

Appeal to Privy (’oUxVctl— Oases 
IN WHICH Appeal Lies or not — 
Finality of Decree or Order. 

[17 AH. 112 
[L. R. 22 I. A. 1 

, S. 566. • 

Judgment— Civil Cases. 

[19 Bom. 551 

See Cases under RemaniI. * 

, s. 538. 

See Appeal to Privy Council— Gases 
IN w'HicH Appeal Lies or • ot — 
Substantial Question of Law. 

[21 Calc. 484 

Appellate Court— Fvidencb and 
^ Additional Evidence on Appeal. 

[21 Calc. 484 
[IS Mad. 94 
[24 Calc. 98 


CIVIL PROCEDURE CODE (ACH XIV 

OP 1882) -^continued. 

See Remand— Procedure on Remand. 

[19 Mad. 127 
See Special or Second Appeal- 
Grounds OF Appeal— Question of 
. Fact. 

[24 Calc. 98 

, s. 574. 

See Judgment— Civil Cases, 

[19 Bom. 551 

, s. 577. 

See Appeal -Dismissal of Appeal. 

[21 Bom. 548 

, s. 578. 

See Cases under Appellate Court — 
Errors affecting or not Merits 
of Case. 

See Multifariousness. 

[16 All. 279 

See Plaint— Verification and Signa- 
ture. 

[18 All. 396 
See Right op Suit -Charities and 
Trusts. 

[24 Calc. 418 

See Valuation of Suit— Suits. 


[24 Calc. 661 

■j s. 582. 

See Appellate Court— Escerctse of 
Powers in Various Cases — 
Plaint, Amendment of. 

[19 Bom. 303 

See Parties— Substitution OP Parties 

—Appellant^, 

[21 Bom. 102 

See Parties— S u b s t i t u t i o n of 
Parties— Respondents. 

[18 All. 285 

See PlaixN't— Amendment of Px.aint. 

[19 Bom. 303 

See Remand- -Power of Remand. 

[17 Mad. 187 
See Representative of Deceased 
Person. 

[21 Bom. 102 

See Surety— Enforcement of Secu- 

P.ITY. 

[17 AIL 99 

, s. 583. 

See s. 24-1 — Questions in Execution 
of Decree. 

[22 Calc. 501 

Sue Execution OF Decree— Execution 

BY AND AGAINST REPRESENTATIVES. 

[18 Bom. 224 
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eiVIfi PROCEDURE CODE (ACT XIV 
OP 1882) — continued ^ 

See Mesne Profits— Assessment in 
, Execution and Suits for Mesne 
Profits. 

[21 Calc. 989 

See Money Paid under Decree. 

[17 Mad. 82 

See Pre-emption — Purchase-money. 

[18 All. 262 

See Restitution of Rights of Motion. 

[21 Calc. 340 
[19 All. 136 

See Surety — Enforcement of Secu- 
rity. 

[17 All. 99 

, s. 584. 

See Local Investigation. 

[16 AIL 342 

See Remand— Oases of Appeal after 
Remand. 

[19 Mad. 422 
See Cases under Special or Second 
Appeal. 

, s. 586. 

See Appeal— Orders. 

[22 Calc. 734 
[19 Mad. 391 


% 

CIVIL PROCEDURE CODE (ACT XIV 

OP 1882) — ccmti?uced. 

See Letters Patent, High Court, 
N.-W. P., cl. 10. 

[16 All. 443 

See Remand — Cases of Appeal after 
Remand. 

[19 Mad. 422 
[18 All. 19 

See Cases under Special or Second 
Appeal-^Orders subject or not 
to Appeal. 

, s. 589. 

See District Judge, Jurisdiction of. 

[17 Mad. 377 

, s. 590. 

See Remand— Cases op Appeal after 
Remand. 

[IS Mad. 421 

, s. 591. • 

See Appeal — Decrees. 

[23 Calc. 279, 406 

[24 Calc. 725 

See Appeal — Orders, 

[22 Calc. 734, 981 

See Letters Patent, High Court 
N.-W. P., CL. 10. ’ 

[17 AIL 475 

See Remand — Cases of Appeal after 
Remand, 


See Oases under Special or Second 
Appeal— Small Cause Court 
Suits. 

— — s. 587. 

See Parties — Adding Parties to 
Suits— RSspondents. 

[19 Mad. 151 

s. 588. 

See s. 244 —Parties to Suits. 

[16 AIL 483 

See Appeal— Decrees. 



[18 Mad. 421 
[18 All. 19 

See Special or Second Appeal 

Orders subject or not to Ap- 
peal. 

[24 Calc 319, 319 note 

See Superintendence op High Court 
Civil Procedure Code, s. 622. ’ 


ss. 595—608. 


[18 Bom. 35 


See Cases under Appeal to Privy 
Council. 


[17 AIL 172 

See Appeal— Execution op Decree — 
Questions in Execution. 

[16 AIL 483 

See Appeal— Orders. 

[16 AIL 234, 375 
[19 Mad. 391 

See Attachment— Attachment be- 
fore Judgment. 

[21 Bom. 273 

See Letters Patent, High Court, 
CL. 15. 

[19 Mad. 422 
[20 Mad. 152 


, s. 596. 

See Limitation Act, s. 7. 

[18 Mad. 484 

Limitation Act, Art. 177. 

[18 Mad. 484 

, s. 598. 

See Limitation Act, s. 7. 

[18 Mad. 484 

See Limitation Act, Art. 177. 

[18 Mad. 484 

, s, 599. 

See Limitation Act, s. 7. 

[18 Mad. 484 
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CIVIL PROCEDURE CODE (ACT XIV 
OP 1882) — continued. | 

See Limitation Act, Abt. 177. 

[18 Mad. 484 

, s. 608. 

See Lbttees Patent, High Court, 

CL. 15. 

• [21 Calc. 473 

See Privy Council, Practice op — 
Stay op Execution pending Ap- 
peal. 

[22 Calc. 1 
[L. R. 21 1. A. 170 

, s. 610. 

See Execution* of Decree— Orders 
AND Decrees op Privy Council. 

[22 Calc. 960 
^[23 Calc. 357 

, s. 614. 

See Appeal to Privy Council— Cases 
IN WHICH Appeal Lies or not— 
Valuation op Appeal. 

[24 Calc. 30 

, ss. 617, 618 and 619. 

See Small Cause Court, Presidency 
Towns— Practice and Procedure I 
—Reference to High Court. 

[24 Calc. 129 | 

, s. 622. 

See Appeal— Acts— Act XX OF 1863. 

[19 Mad. 285 

See Attachment— Attachment before 
Judgment. 

[21 Bom. 273 

See Execution op Decree -Effect of 
Change of Law pending Execu- 
tion. 

[22 Calc. 767 

See Guardians and Wards Act, 1890, 
s. L 

[18 Mad. 227» 

See High Court, Jurisdiction of — 
High Court, Bombay — Civil. 

[20 Bom. 480 

See Lunatic. 

[24 Calc. 133 

See Munsif, Jurisdiction op. 

[20 Mad. 155 

See Practice— Civil Cases— Refer- 
ENCE TO High Court. 

[21 Bom. 800 

See Review— Power to Review. 

[19 Bom. 116 


CIVIL PROCEDURE CODE (ACT. XIV 

OP 1882)- ccnti lined. 

See Revision— Civil Cases— Small 

Cause Court Cases 

[16 All. 476 

[17 AIL 422 

[21 Bom. 250 

See Sale in Execution of Decree- 
Setting ASIDE Sale — Rights op 
Purchasers. 

[18 Bom. 594 

See Small Cause Court, Mofussil— 
Jurisdiction — Compensation for 
Acquisition of Land. 

[20 Mad. 155 

See Special or Second Appeal — 
Ohders subject or not to Appeal. 

[21 Calc. 776 

[22 Calc. 802- 

See Cases under Superintendence of 
High Court— Civil Procedure 
Code, s. 622. 

, ss. 623-627. 

See Cases under Review, 

, s. 623. 

See Execution of Decree— Applica- 
tion FOR Execution and Power 
OF Court. 

[16 All. 390 

See Special or Second Appeal- Orders 
subject or not to Appeal. 

[24 Calc. 319, 319 note 

, s. 626, 

Sec Appeal— Orders. 

^ . [22 Calc. 734: 

[ 18 All. 44 

, s. 629. 

See Appeal— Orders. 

[22 Calc. 3, 734, 98-1 
[ 18 All. 44 

[24 Calc. 878 

See Special OR Second Appeal— Orders 
subject or not to Appeal. 

[24 Calc. 319, 319 note 

. s. 642. 

See Attachment — Attachment of 
Person, 

[23 Calc. 128 

, s. 643. 

See Division Bench of High Court, 
Jurisdiction of. 

[23 Calc. 532- 

See Sanction for Prosecution — 
Power to Grant Sanction. 

[23 Calc. 532- 
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CIVIL PROCEDURE CODE (ACT XIV 

OP 1882)- concluded, 

, S. 644, 

See Interest — Omission to Stipulate 
FOR, OR Stipulated Time has 
Expired. 

[24 Calc. 766 

, s. 646A. 

See Munsif, Jurisdiction op. 

[23 Calc. 425 

, s. 646B. 

See Munsif, Jurisdiction op. 

[23 Calc. 425 
See Special or Second Appeal— Small 
Cause Court Suits. 

[21 Calc. 249 

, s. 647. 

See s. 100. 

[18 Bom. 59 

See Execution of Decree— Applica- 
tion for Execution and Power 
OP Court. 

[17 Mad. 67 
[18 Bom. 429 
[17 Ail. 106 
[20 Bom. 541 

See Execution op Decree— Transfer 
of Decrees for Execution and 
Power of Court, &c. 

[18 Bom. 61 

See Practice-Civil Cases— Sale by 
Receiver. 

[21 Calc. 479 

See Probate— To whom Granted. 

[IS Bom. 237 

, s. 649. 

See Munsif, Jurisdiction of. 

[19 Mad, 445 

, s. 652. 

See Small Cause Court, Presidency 
Towns— Practice and Procedure 
— Leave to Sue. 

[18 Mad. 236 

, Sch. IV, Nos. 109 and 128. 

See Interest— Omission to Stipulate 
FOR, OR Stipulated Time has Ex- 
pired. 

[24 Calc. 766 

, Sch. IV, No. 156. 

See Practice— Civil Cases— Commis- 
sion. 

[23 Calc. 404 

CIVIL PROCEDURE CODE AMEND- 
MENT ACT (VII OP 1888). 

, s. 27. 

S ^ Civil Procedure Code, s. 258. 

[19 Bom. 204 
[21 Bom. 122 


CIVIL PROCEDURE CODE AMEND- 
MENT ACT (VII OP lSSS)-concluded. 

, s. 30. 

See Jurisdiction of Civil Court — 
Revenue Courts— Orders of Rev- 
enue Courts. 

[18 All. 437 

, s. 55. 

See Jurisdiction of Civil Court — 
Revenue Courts — Orders of Rev- 
enue Courts. 

[18 All. 437 

, s. 56. 

See District Judge, Jurisdiction of. 

[17 Mad. 377 

, s. 60. 

See Special or.Second Appeal— Small 
Cause Court Suits — General 
Cases. 

[21 Calc. 249 

CIVIL PROC*EDURB CODE AMEND- 
MENT ACT (X OP 1888). 

, s. 3. 

See District Judsb, Jurisdiction or. 

[17 Mad. 377 

CIVIL PROCEDURE CODE AMEND- 
MENT ACT (VI OP 1892). 

, s. 4. 

See Execution op Decree— Applica- 
tion FOR Execution and Power 
op Court. 

[18 Bom, 429 

[18 Mad. 131 

[17 All. 106 

[20 Bom, 198 

See Execution op Decree— Transfer 
OF Decrees for Execution and 
Power of Court, &c. 

[18 Bom. 61 

See Limitation Act, Art. 179— Step 
in aid of Execution. 




[16 All. 76^ 

See Res Judioata— Judgments on Pre- 
liminary Points. 

[18 Mad. 131 

s. 5. 


Se & Execution op Decree— Applica- 
tion for Execution and Power of 
Court. 


[17 AH. 106 


CIVIL PROCEDURE CODE AMEND- 
MENT ACT (V OP 1894). 

See Execution of Decree— Effect op 
Change of Law pending Execu- 


tion. 

[21 Calc. 940 
[22 Calc. 767 
[18 Mad. 477 
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CIVIL PROCEDURE CODE AMEND- 
MENT ACT (V OP 1^9^)--concludeA 

See Sale for Arrears of Rent- 
Setting ASIDE Sale — General 
Cases. 

[23 Calc, 393, 396 note 

See Sale in Execution of Decree- 
Setting ASIDE Sale — Irregu- 
larity. • 

^ [23 Calc. 682, 958 

CLAIM, ABANDONMENT OP PART 
OP. 

See Debtor and Creditor. 

[22 Calc. 434 
[L. R. 22 I. A. 68 

See Privy Coisncil, Practice op— 
Valuation of Appeal. 

[22 Calc. 434 
[L..R. 22 I. A. 68 

See Cases under Relinquishment of, 
or Omission to Sub for, Portion 
OF Claim. 

CLAIM TO ATTACHED PROPERTY. 

See Absconding Offender. 

[20 Mad. 88 

See Attachment— Priority of At- 
tachment. 

[19 Bom. 710 

See Civil Procedure Code, s. 2-14 

Parties to Suits. 

[18 AIL 52 

, See Civil Procedure Code. s. 244— 
Questions in Execution of De- 
cree. 

[19 Bom. 328 

See Criminal Proceedings, 

[18 Bom. 581 

See Estoppel— Estoppel BY Judgment. 

[17 Mad. 17 

See Insolvency— Claims of Attach- 
ing Creditors and OFriciAL As- 
signee. 

[21 Bom. 205 

See Limitation Act, Art. li. 

[18 Jlad. 265 
' [24 Calc. 563 

See Limitation Act, Art. 179— Period 

FROM WHICH Limitation Runs 

Continuous Proceedings. 

[23 Calc. 437 

See Onus of Proof — Claims to At- 
tached Property, 

[IS All. 369 

See Relinquishment op, or Omission 
to Sue for, Portion op Claim. 

[16 Ail. 165 


CLAIM TO ATTACHED PROPERTY— 

conthined. 

See Right of Suit— Claim to Attach- 
ed Property. 

[21 Bom. 58 

Sec Valuation of Suit— Suits. 

[16 All. 308 
[17 All. 69 

1, — Claim on ijro'periy ordered to le sold 
lender a 'mortgage-decree — Civil Procedure Code 
(1882), ss. 278 and 2^1 — Stay of sale in execu^ 
tion of decree.'] H obtained a decree upon a 
mortgage against I) in 1891, and applied in 
execution for the sale of the mortgaged pro- 
perty. On the proclamation of the sale being 
issued, intervened, alleging that the property 
had been sold to him by P in 1883 at a private 
sale. The Subordinate Judge allowed his claim, 
and stopped the sale, being of opinion that 
he had power, under s. 287 of the Civil Pro- 
cedure Code, to make this order : — Held., that the 
order was made without jurisdiction, and must be 
discharged. Proceedings by way of claim as pro- 
vided by s. 278 of the Civil Procedure Code 
(Act XIV of 1882) are not applicable where the 
property is directed to be sold under a mortgage- 
decree, and s. 287 had no application. DeefhoUs 
V. Peters, I. L. R. 14 Calc. 631, followed. 
Himatram V . Khushal Jethiram Gujar. 

[18 Bom. 98 

2. — Agyplicat'ion hj third g) arty for removal of at- 
tachment — Order refusing to remove attachment — 
O'lnission hy third party to bring subseguent suit 
to establish right to attached property — Subsetjaent 
withdraival of attachment by attaching farty^ 
Effect of^Subseeguent claim to property by the 
party loho had failed to remove attachment — Civil 
Proccd'ure Code ( 1882), ss. 278 and 283— 

The plaintiff was the assignee of a mortgage- 
decreJ, dated the 2nd May", 1885. In 1888, he 
attached the mortgaged property in execution of 
the decree, whereupon the defendant intervened 
and applied to have the attachment removed, on 
the ground that prior to the attachment she had 
purchased the land under a registered deed of sale, 
dated the 23rd June, 1888. Her application was 
rejected on the 27th September, 1888. Subse- 
quently the judgment-debtors applied and obtain- 
ed the Court’s permission to sell the land by pri- 
vate contract, and, on the 1st November, 1888, the 
plaintiff purchased it and withdrew bis applica- 
tion for execution on the 20th November, 1888. 
In 1889, the plaintiff brought this suit against the 
defendant to obtain the removal of certain por- 
tions of a culvert erected by her on tlie land. 
The defendant pleaded that she was the owner of 
the property, having purchased it on the 23rd 
June, 1888. The Subordinate Judge passed a 
decree for the plaiutiff, on the ground that though 
the plaintiff’s sale-deed was not entitled to prefer- 
ence over the defendant’s, still as she had taken 
no steps to establish her right to the property in a 
regular suit after application for the removal of 
the plaintiff’s attachment had been rejected, effect 
could not be given to her purchase. On appeal by 
the defendant, the decree was reversed, and the 
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OLAlM TO ATTACHED PROPERTY— . 

continued. I 


CLAIM TO ATTACHED PROPERTY— 

concluded. 


plaintiff preferred a second appeal:— corn- 
firming' the appellate decree, that whentheplaintiff 
withdrew his attachment on the 20th November, 
1888, the parties were restored to the status quo 
ante. The object of the claim which was preferred 
by the defendant was, as contemplated by s. 278 of 
the Civil Procedure Code (Act XIY of 1882), to 
obtain the removal of the attachment, and when 
that attachment was removed by the judgment- 
creditor's own act, there was no longer an attach- 
ment or any proceeding in execution of which the 
order could operate to the prejudice of the claim- 
ant, and, therefore, there was no necessity for 
her to bring a suit to set aside the order. The 
defendant’s title to the property, having been 
acquired on the 23rd June, 1888, was superior to 
the plaintiff’s, which was not acquired before 
November, 1888. Gopal Purshotam v. Bai Di- 
VALI, 

[18 Bom. 241 

3. — Suit to set aside order removing attachment — 
Suit for declaration of title — Adverse possessio7i— 
Civil Procedure Code (1882), s. 283.] The plain- 
tiff obtained a decree against 2, and in exe- 
cution attached the property in dispute. The 
defendantsjntervened, and obtained an order for 
the removal of the attachment on the 11th 
August, 1888. On the- 13th August, 1889, the 
plaintiff instituted this suit for a declaration that 
the property belonged to his judgment-debtor ( J), 
and as such was liable to attachment and sale. 
The defendants pleaded that they had been in 
possession of the property for more than twelve 
years prior to the institution of the suit, and 
that the suit was therefore barred. The Judge 
rejected the plaintiff’s claim : — Held, reversing 
the decree, that the suit being brought under 
s. 283 of the Civil Procedure Code (Act XIV of 
1882), it was a suit to,seb aside the order of 11th 
August, 1888, directing the removal of the alitach- 
ment. and should be determined by ascertaining 
the rights of the parties at the date of that order. 
As the defendants had not at that date acquired 
a title to the property by adverse possession for 
twelve years, the plaintiff was entitled to a decree. 
Harishankar Jebhai V. Naran Karsan. 

[18 Bom. 260 


pied the same position as P himself and had no 
better claim to the goods than he had ; and if ha 
had attempted to prevent the goods reaching the 
hands of F ^ who at his request had 

made specific advances against them, he would 
have been restrained by injunction : — Held^ also 
that at the date of a||tachmeQt the goods were in 
possession of P by the Railway Company “on 
account of or in trus^ for V H f Go., in the 
sense in which that expression is used in 
s. 280 of the Civil Procedure Code. Velji Hieji 
V. Bharmal Shsipal. 

[21 Bom. 287 

5. — Civil Procedure (1882). ss. 278 and 283— 
Suit to have attached property declared not lialjle to 
attachment and sale — Suit, ivithout bringing claim 
under s. 278 — Right of s?oit.] The provisions of 
8. 278 of the Code of Civil Procedure and the sec- 
tions immediatelysucceeding are not exclusive of 
the remedy provided by s. 283 of the Code. Ha7i 
Kuar V. Tara Singh, I. L. R. 7 All. 583, considered. 
SUNDAR SiNOH V, GHASL 

[18 AU. 410 

6. — Civil Procedu?'eOode (ISS2), s. 278, et seq,-— 
Effect of order under s, 278.] An order in 
favour of one of several decree-holders on an 
objection under s. 278 of the Code of Civil 
Procedure does not enure for the benefit of other’ 
decree-holders who are not parties to the proceed- 
ings under s. 278. Badri Prasad v. jMuliam^ 
mad Yusuf, I. L, R. 1 All. 382, referred to. JAGAN- 
NATH y. Ganesh. 

[18 All. 413 

CLAIM TO DISTRAINED PROPERTY. 

See Magistrate, Jurisdiction of— 
Powers op Magistrates. 

[22 Calc. 935 

CO-DEPENDANT. 

See Gases under Res Judicata— Par- 
ti es — C 0 - D EFE N D A N T3. 

CODIPYING THE LAW, OBJECT OP. 

See Statutes, Construction of. 

[23 Calc. 563 

CO-HEIRESSES. 


4. — Goods conslgjied to agent for sale on eo^Jimls- 
sion — Equitable asslgnmeoit of goods by coyisignor — 
Goods attached by judgment-creditor of consignor — 
Claim by agent— Civil Procedu7'e Code (1882), 
s. 280.] One P at Viramgam consigned certain 
bags of seed to F H A Co. at Bombay for sale 
on commission, and drew Mmdis against the 
goods for Rs. 3,200 which, at his request, V H 
A ( 0 . accepted and paid on receiving the rail- 
way receipts by post. The goods were to be sold 
on arrival on P\s account and the proceeds credit- 
ed to him as against the advances made by the 
payment of the Imndis. On the arrival of the 
goods at Bombay, they were attached by ^ N 
f Co., wbp bad obtained decrees against P : — 
Beld, thut V H 4' Co. were entitled to the goods. 
They had made specific advances against the 
goods. B S A Go, as attaching creditors occu- 


See Hindu 

CIAL 

TERS. 


Law — Inheritance— Spe- 
Heirs—Pemales—Daugh- 


[24 Calc. 339 

COLLECTOR. 

See Execution OF Degree— Execution 
BY Collector. 

[18 All. 312 

See Minor— Representation of Minos 
IN Suits. 

[17 Mad. 316 

See Partition— Jurisdiction op Civil 
Court in Suits respecting Parti- 
tion. 

[23 Calc. 679 
[19 Mad. 435 
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COLLECTOR — Goniinned . | 

, Attachment by. 

See ^ALE FOR Arrears of Revenue- 
Setting aside Sale— Other 

Grounds. 

[21 Calc. 70 
[L. R. 20 1. A. 165 
, Certificate of. ^ 

See Hereditary Offices Act, s. 10. 

[21 Bom. 55 
See Jurisdiction of Civil r^ouRT— 
Rent and Revenue Suits, Bombay. 

[18 Bom. 525 

See Pensions Act, s. 4. 

[17 All. 1 
[L. R. 21 I. A. 148 
[18 Mad. 187 

See Public Demands Ri^overy Act,s.7. 

[23 Calc. 775 

, Duty of. 

See Right of Suit— Charities and 
Trusts, 

[24 Calc. 418 

, Duty and functions of. 

See Jurisdiction op Civil Court — 
Offices, Right to. 

[18 Bom. 616 

, Notice by. 

See Limitation Act, s. 19. 

[17 All. 198 

, Order of. 

See Appeal— Orders. 

[22 Calc. 419 

See Jurisdiction of Civil Court- 
Revenue Courts — Orders OF Rev- 
enue Courts. 

[18 All. 437 

See Right op Occupancy— Loss or For- 
feiture of Right. 

[20 Bom. 747 

See Superintendence of High Court 
—Civil Procedure Code, s. 622. 

[17 Mad. 298 

, Power of. 

See Hereditary Offices Act, s. 17. 

[19 Bom 681 

See Khoti Settlement Act, ss. 20 and 

21 . 

[18 Bom. 244 

See Land Acquisition Act, 1870, s. 16. 

[19 All. 339 

See Limitation Act, Art. 14. 

[18 Bom. 244 


COLLECTOR -^continued. 

See Mamlatdars Courts Act, s. 17. 

[19 Bom, 675 

See Pauper Suit— Appeals. 

[18 Bom 454 

r See Right of Suit— Sale in Execution 
of Decree. 

[19 Bom. 216 

See Sanction for Prosecution — 
Power to Grant Sanction, 

[19 AIL 121 

See Superintendence of High Court 
—Civil Procedure Code, s, 622. 

[18 Bom. 454 

See Village Chowkidars Act, ss. 48 
AND 64. 

[21 Calc. 626 

, Reference by. 

See Practice — Civil Cases— Refer- 
ence TO High Court. 

[21 Bom. 806 

, Revision by. 

See Khoti Settlement Act, s. 17. 

[21 Bom. 244 

, Sanction of, to enhanced rent. 

See Madras Rent Recovery Act, s. 11. 

[17 Mad. 43, 50, 54 

1. — Poioer of Gollect.()v agent to Oonrt ofWardu 
— Cotitract Act, s. 25. ol. 3 — Pronilee to pay a 
time-hawed debt — Madras Regulation ( V of 1804), 
s. 17.] A Collector as agent to the Court of Wards 
has no authority to hind a ward of the Court of 
Wards by a promise under the Coutracb Act, s. 25, 
cl. 3, to pay a debt which is barred by limitation. 
SURYJENARAYANA r. NaBEI^DEA THATRAZ. 

[19 Mad. 255 

2. — Power of Collector — Gli'il Procedure Gode 
(1882), ss. 295 and 320 — Execution of decree 
— Power of Gollector to deal with money realised 
through his Court in execution of a Glvll Goiirfs 
decree — Sale-proceeds. Dlstrihution of.~\ Where a 
decree has been sent to the Collector for execution 

1 under s. 320 of the Code of Civil Procedure, he 
bolds any money which may be realised in exe- 
cution of such decree at the disposal of the Civil 
Court by which the decree has been sent to him 
for execution, and he is nob competent to distri- 
bute such money in contravention of an order 
from the Civil Court. Tapesri Lal v Deoki- 
NANDAN Lal. 

[16 All. 1 

3. — Power of G'dlector — Office of hazl — Here- 

ditary office — Wat an— Hereditary Offices Aet 
{Bombay Act III of 1874), 9 — Grant for public 

purposes — Bxsolution of Government — Possession, 
Delivery of.] The office of kazi is nob an hereditary 
office, unless perhaps by special cust<S'm of the 
locality. Where such a custom is not established 
property attached to the office is not ivatan pro- 
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COLIiEOTOR — concluded . 


COMMISSION - CRIMINAL CASES - 


perty, and the Collector has no power to make an ! 
order with respect to it under s. 9 of the Hereditary ! 
Offices Aet (Bombay Act III of 1871). Jamal \ 
vdlad Ahmed v. Ja.mal valad Jallal, I. L. R. I 
1 Bom. 683 ; and Buudsha v. Ismalsha, I L. R. ; 
3 Bom. 72, followed. A Resolution of Government | 
empowering* a Collector to levy full assessment i 
from the person other than the grantee in posses- i 
sion of land granted for public service does not | 
authorise him to order the delivery of possession i 
of the land to the grantee. Baba Kakaji Shet ; 
Shimpi v. Nassaruddin. 

[18 Bom. 103 


COLLISION. 


See Shipping Law— Collision. 

[24 Calc. 627 


COLLUSION. 


See Insolvent Act, s. 9. 


[21 Bom. 205 : 

COMMISSION. I 

, Right to. 

See Broker 

[20 Bom. 124 

to examine witnesses. 

See Practice — Civil Cases— Commis- 
sion. 


[23 Calc. 404 


concluded, 

examine her in the place so appointed, in the pre- 
sence of the parties concerned, and in the man- 
ner in which ladies are ordinarily 

examined. Hem Coomakee Dassee v. Queen- 
Empress. 

[24 Calc. 551 

2. — Evidence Act^{I of 1872), s. 33 — Evidence 
t alien on commission, A dinut^ihilitij of, in evidence — 
R.iffht and o/) 2 ?ort unity to cro-'ts-exaniloc—Griminal 
Procedure Code (1882). OhajK XL. ss. .503 and 507 — 
Interrogatories, Kvldenee taken hy.] Deposi- 
tions taken on commission in criminal cases, 
although inadmissible under Chap, XL of the 
Criminal Procedure Code (Act X of 18S2), may 
be admitted under s. 38 of the Evidence Act 
(I of 1872) if the requirements of the proviso 
to that section have been complied with. The 
words ’‘opportunity to cross-examine’’ in the 
proviso to s. 33 do not imply that the actual 
presence of the cross-exo, mining party or his 
agent before th^ tribunal talcing the eviilence is 
necessary. To make evidence admissible against 
an accused person under s. 33 of the Evi- 
dence Act, the fact that he had full opportunity 
of cross-examination, if non admitted, must be 
proved. Queere — Whether the opj-iortunity to ad- 
minister cross-interrogatories under a commission 
is an “opportunity to cross-examine” within 
the meaning of the proviso to s. 33 of the 
Evidence Act so as to rentier the evidence taken 
on interrogatories admissible. Queen-Emprbss 
r. Ramchandra Govind Harshb, 


to executor. 

See Mahomedan Law— Will. 

[25 Calc. 9 

to trustees. 

See Will— Construction. | 

* [24 Caic. 44 , 

COMMISSION-CRIMINAL CASES. | 

1 . — Examination of 2 )nrda.nashin lady — Code 
vf Criminal Procedure (1882), ss. 6, 7, 503. .501, 
505,506 and 507 — Presidency Magistrate. Poioer 
of,'] It is doubtful if a Presidency Magistrate 
in the Town of Calcutta has power to issue 
a commission under ss. 503 to 5 i7 of the Code 
of Criminal Procedure to examine a witness^ 
residing within his own jurisdiction ; hut there 
is nothing in the Code to prevent a Presidency 
Magistrate examining a witness within his juris- 
diction at some place other than the Court-house. 
■Where a Presidency Magistrate refused, on the 
ground of want of jurisdiction, to grant a com- 
mission for the examination of a purdanashin 
lady, but offered to take her evidence in his Court 
when cleared for the purpose, or in his private 
room, and she applied to the High Court for a 
commission being granted, or for such other 
order as they might deem proper, the High Court 
on revision directed that if the lady would take 
’a house or suite of rooms not far from the Magis- 
trate’s (jourt, and pay all the costs which the 
Magistrate deemed reasonable and proper, he 
should not enforce her- attendance in Court, but ' 


[19 Bom. 749 

COMMISSIONER. 

, Power of. 

See Village Chowkidars Act, ss. 48 
AND 64. 

[21 Calc, 626 

for partition, Appointment of. 

See Partition — Jurisdiction of Civil 
Court in Suits respecting Par- 
tition. 

[23 Calc. 679 

COMMITMENT. 

See Criminal Proceedings. 

[17 Mad. 402 

See Magistrate, Jurisdiction of— 

, Commitment to Sessions Court, 

[24 Calc. 429 

See Magistrate, Jurisdiction op — 
Special Acts— Opium Act. 

[19 AIL 465 

j Trial without. 

See Confession— Confessions to Mag- 
istrate. 

[22 Calc. 50* 

See Sessions Judge, Jurisdiction of. 

[22 Calc. 50 
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COMMITMENT- concluded. 

— Crminal Proceclnre Code (1882), s. 423 — 
Poiver of Ajyjydlate GoitH-^Comniitment to the 
Court of Sessio7is — Offences triable eoyclusircly 
by the Court of Sessions.'] Section 423 of the 
Criminal Procedure Code is not limited to cases 
triable exclusively by the Court of Sessions. An 
Appellate Court has under that section the power 
to order an accused person to be committed for 
trial by the Court of Sessions fn cases which are 
not exclusively triable by the Court of Sessions. 
Queen- Empress v. Snhlia, I. Lf 11. 8 All. 14, dissent- 
ed from ; Queen- JEmpress v. Abdul Ualiiman, 
I. L. R. 16 Bom. 58u, followed. MiSRi Lal v, 
Lachmi Narain Bajpie. 

[23 Oalc. 350 

COMMITTEE. 

of lunatic, Mositgage by. 

jScc Hindu Law — Inheritance — Di- 
vesting OF, Exclusion from, and 
Forfeiture of, Inheritance. 

[S2 Oalc. 864 

COMMON OBJECT. 

See Charge— Form of Charge. 

[21 Calc. 827, 955 

See Charge TO Jury — Misdirection. 

[21 Calc. 955 

Sec Unlawful Assembly. 

[22 Calc. 276, 306 

COMPANIES ACT (VI OP 1882). 

See Cases under Company. 

, S. 130. — Meaning of “ CourC' — Jurisdic- 
tion of Listrict Judge and Subordinate Judge.] 
Held that with regard to a Company the register- 
ed office of which was at Mussooree, “the Court,” 
as that term is used in Part IV of the Indian 
Companies Act (VI of 1882), means the Court of 
the District Judge of Saharanpur, and not that of 
the Subordinate and Small Cause Court Judge 
sitting at Mussooree or Dehra. Himalaya Bank 
V. Quarry. 

[17 All. 252 

, s. 134. 

See Practice-Civil Cases— Stay of 
Proceedings. 

[18 Bom. 65 

, s. 144, 

See Plaint — Amendment of Plaint. 

[17^-An. 292 
See Plaint— Form and Contents of 
Plaint— Plaintiffs. 

[17 All. 292 
[18 AH. 198 

, s. 162. 

See Appeal— Acts — Companies Act. 

[18 All. 215 

5 . , ss. 162 and 163, 

See Evidence— Criminal Oases— De- 
positions. 


COMPANIES ACT (VI OP lBS2)-eo7icld. 
, s. 169. 

See Review— Power to Review. 

[16 All. 53 

, Application under. 

• See Letters Patent, High Court, 
N.-W. P., cl. 10. 

[17 All. 438 

s. 169.-‘‘ Rehearing Meaning of —Ap- 
plication to set aside an ex-partr order.] Section 
169 of the Indian Companies Act (VI of 1882) 
does not apply to an application to set aside an 
ex-parte order. The term “ rehearing ” in s. 169 
of the Act means a rehearing in the nature of 
an appeal. Parvatishankar v. Ishvardas 
Jagjivandas. 

[19 Bom. 208 


, s. 214. 

Appeal— Acts— Companies Act. 

[18 All. 215 

See Limitation Act, s. 12. 

[18 All. 215 


— , Order under. 

See Court-Fees Act, Sch. II, Art, 11, 

[17 All. 238 



— , Proceeding under. 

See Limitation Act, Art. 86. 

[18 AIL 12. 
[19 Mad. 149 

s. 215. 

See Bankers. 


com:?any. 


[16 All. 88 
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See Bankers. 

[16 All. 88 

, Manager of. 

See Possession, Order of Criminal 
Court as to — Parties to Pro- 
ceedings. 

[21 Calc. 915 

Order made in course of wind- 
ing up. r 

See Review— Power to Review. 


[16 All. 58 


[16 All. 88 
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C OMP AN Y* —0 out i nned . 

— — , Principal Ofi0.cer of. 

See Plaint— Verification and Signa- 
ture. 

[21 Calc. 60 

See Written Statement. 

[22 Calc. 268 

, Suit by, in liquidation. 

See Plaint — Amendment of Plaint. 

[17 All. 292 

See Plaint — Form and Contents op 
Plaint — Plainitpfs. 

[17 All. 292 

, Transfer by old, to new. 

See Stamp Act, Soh. I. Art. 21. 

[20 Bom. 432 

, Winding up. 

Sec Attachment — Attachment before 
Judgment. 

[21 Bom. 273 

Sea Practice— Civil Cases— Stay of 
Proceedings. 

[18 Bom. 65 

(1) for:\iation and kegistration. 

1. — Companies Act { VI of 1882), s. 4 — Illegal asso- 

ciation— Business carried on hy unregistered asso- 
ciation for the purpose of gain — Bight of .S'WzY.] 
Persons more than twenty in number paid each 
a certain sum monthly to a stakeholder. J'he 
sum total of the subscriptions was then paid over 
as a loan free of interest to one of the subscribers 
chosen by casting- lots, and he was thereupon 
required to execute a bond with a surety oblig- 
ing- him to '’continue his monthly subscriptions to 
the end of the period^for which the arranoiement 
was agreed to hold good — that period being as 
many months as there were subscribers. The 
bonds in question were executed in favour of the 
stakeholder and the subscribers. The business 
was not registered. A suit was brought on one 
of such bonds to recover the amount payable 
for subscription on account of the period subse- 
quent to its execution : — ^<^5 that the obligees 

carried on business which had for its object the 
acquisition of gain within the meaning of Com- * 
panies Act, 1882, s. 4. and accordingly consti- 
tuted an illegal association, and that the suit was 
not maintainable. Ramasami Bhagavathar v. 
Nagendrayyan. 

[19 Mad. 31 

2. — Companies Act {VI of 1882), s. 4 — Unregis- 
tered assoeiation — Mortgage, Illegality of— Bight 
of suit — Estoppel,'] In 1868, the Madras Hindu 
Mutual Benefit Permanent Fund was created for 
the purpose of enabling Hindus to assist one 
another and invest their savings chiefly in landed 
property, ^and the doing all such other things as 
ai’e incidental or conducive to the attainment of 
the above objects. By the rules of the said fund, 
which was not registered under the Indian Com- 


COMPANY — contiinied. 

(1) FORMATION AND REGISTRATION— 

concluded, 

panies Act (X of 1866), it was provided that the- 
members should pay subscriptions at the rate of 
Rs. 2-8-0 per share per mensem for seven years- 
from the date of admission, and that, at the end of 
the seven years, Rs. 2.60 should be paid in full dis- 
charge of each share. It was further provided 
that subscribers shoflld be entitled to borrow money 
from the said fund at interest, that a reserve fund 
be formed and distributed once every five years to 
the subscribers, and that surplus collections be 
distributed amouyr the subscribers annually. In 
1868, defendants’ fa'her borrowed money on mort- 
gage from the fund in accordance with the rules,, 
and the amount was admittedly due at the time 
of suit. The fund was wound up under an order 
of the High Court, dated 15th September, 1877, 
during the lifetime of defendants’ father, who, 
however, took no active part in those proceedings. 
It further appeared that, on the execution of the 
mortgage, the defendants’ father (the mortgagor)’ 
took a lease from the mortgagees of the houses 
mortgaged, and retained possession of them as ten- 
ant : — Held, that the association had for its object 
the acquisition of gain, and that, as the associa- 
tion consisted of more than twenty members and 
was not registered, its formation was forbidden by 
the Indian Companies Act (X of 1866), s 4, that 
the mortgage suit having for its object the carry- 
ing out of the illegal purpose of the associa- 
tion was an illegal transaction, and that the suit 
must fail : — Held, farther, that the defendants 
were not estopped from setting up the plea of 
illegality either by the order of 1877 or by reason 
of their predecessor in title having- attorned to the 
fund. Madras Hindu Mutual Benefit Per- 
manent Fund v. Ragava Chetti. 

[19 Mad. 200 

Z.— Companies Act ( VI of 1882), s, 4— Unregister- 
ed association for gain— Illegal contract — Lottery 
company.'] The prize winners in a lottery in which 
more than twenty persons took tickets covenanted 
with the promoters of the lottery to continue their 
subscriptions in respect of the successful ticket for 
two more years in accordance with the arrange- 
ment under which the lottery was established,. 
The money not having been paid, the promoters 
brought a suit on the covenant : — Held, that there 
was no association of twenty persons for the pur- 
pose of gain or at all, and consequently, that the^ 
plaintiffs were not precluded from suing for want 
of registration under the Companies Act, s. 4. Pan- 
chena MXnchu Nayar v Gadinhare Kuma- 
ranchath Padmanabhan Nayar. 

[20 Mad. 6a 

(2) ARTICLES OF ASSOCIATION AND LIA- 
BILITY OF SHAREHOLDERS. 

^.— Contributory — Increase of capital — Illegal 
issue of shares — UeducMon of capital — Companies 
Act ( VI a/ 1882), s. 13.] The Nawab of the Beyla 
Spinning, Weaving and Manufacturing Company, 
Limited, was registered under the Indian Com-^ 
panies Act (Xof 1866). The original capital of the 
company consisted of Rs. 4 .00,000, divided into 1,600- 
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(2) articles op association and LTA- ! 
BILITY OF SHAREfIOLDERS-~^?<»;i^m«,^^i. ! 

shares of Rs. 2.50 each. In 1882 the capital of | 
the company was increased by Rs. 1,00,000, -livi- 1 
ded into 1 ,600 shares of Rs. 62-8. The resolution to I 
increase the capital was not passed in accordance ! 
with iihe articles of association. Le , with the ! 
•sanction of a special resolution of the company | 
passed at a general meeting-.” the 5th Novem- I 
her, 1884, a resolution was passed at a general I 
meeting of the company tPat the shareholders j 
should take np 459 shares of the original capi- ! 
tal and 1 ,027 shares of the increased capital, | 
which were then in the hands of the company, in i 
the proportion of one share to every two shares | 
already held by them. In pursuance of this reso- j 
lution the appellants took up several shares of the | 
-original capital as well as of the new capital. On j 
I9th October, 1885, a general meeting of the com^ i 
pany was held, at which it was resolved that the | 
resolution of the 5th November, 1884, and all acts | 
■done in connection with it, should be set aside, j 
that the shares taken by the shareholders in pur- ! 
suance of that resolution should be taken back by i 
the compaay, and such amounts as had been paid i 
by them on those shares should be credited to ; 
their names in the company’s books. This was ! 
accordingly done, and the shares were transferred i 
to the name of the company. In October, 1886, I 
the company was wound up by order of the Court, j 
In settling the list of contributories, the District i 
Judge of ISurat held that the appellants were 1 
liable, as contributories, in respect of all the shares i 
which they had taken up in pursuance of the | 
resolution of .5th November. 1884. On appeal 
from this decision : — Field, that with respect to the 
shares of the original capital, the resolution of the 
19th October, 1885, was illegal and invalirl. It 
operated, not as an investment by the company of 
its funds in its own shares, but as an extinguish- 
ment of the shares, and such extinguishment .was 
virtually a reduction of the capical, which could 
not be done without complying with the provisions 
of s. 1.8 of the Indian Coinpauies Act (VI of 
1882). The holders of such shares were therefore 
properly place! on the list of contributories: — Held, 
also, that the issue of the shares of the new capi- 
tal was illegal, as the resolution to increase the 
capital had not been come to in accordance with the 
articles of association. It was therefore open to 
the company to set aside the resolution of 5th 
November, 1881. When it was set aside, the per- 
sons who held the new shares ceased to be share- 
holders, and could not, therefore, be held liable 
as contributories. Bhimbhai v, Ishwaudas Jug- 

JIWANDAS. 

[18 Bom. 152 

5 . — Oomjpanies Act {VI of 1882), ss. 61, V2Q and 
144, cl. {g)~‘Liahility of the heirs of a deceased 
contributory — Galls made before the loinding np — 
Liniitation — Settlement by Offieial Liquidator of 
list of contribiitories—Shares duly issued, Cancella- 
tion of — Reduetion of capital.'] Section 61, Indian 
Companies Act (VI of 1882), corresponding with s. 
38 of the English Companies Act of 1862, creates 
a new liability in the shareholders, and that lia- 
bility includes contribution, not only in respect of 
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(2) ARTICLES OF ASSOCIATION AND LIA- 
BILITY OF SHAREHOLDERS— 

calls made since the winding up, but also in respect 
of unpaid calls made before the date of the wind- 
ing up, whether barred by limitation at that date 
or not. The Official Liquidator need not take out 
letters of administration to the estate of a deceas- 
ed shareholder before settling the list of contribu- 
tories. 'I’here is nothing in ss. 126 and 144 re- 
quiring the Official Liquidator to place on the list 
all the persons who may as representatives be 
liable to contribute in discharge of the liability of 
a deceased shareholder as contemplated by s. 126, 
Nor can the liability, under tliat section, of a 
person who has been placed on the list as his 
representative be affected by omission of the Offi- 
cial Liquidator to do so, Directors have no power 
to cancel shares duly is.sued to a shareholder at his 
request and so reduce the capital of the company. 
Bhimbhai v. l.shioardas Jnr/jlioandas, I. L. R. 18 
Bom. 152. followed. Souabji Jamsetji r. Ish- 
WARDAS, JUGJIWA'^DAS. 

[20 Bom. 654 

(3) RIGHTS OF SHAREHOLDERS. 

6 . — Preferential dividend payable to holder of 
one set of shares —Gonst ruction of contract by the 
company to pay it to the shareholder and to his 
executor holding the siinis—Death of the share- 
holder — *'• Holder ” of shares — fjegal title to shares 
— Meaning of the ivord "'hold'' — Administration, 
Effect of.'] The goodwill of a business, which a 
merchant had carried on, and the capital, pro- 
perty and assets with it, were transferred by him 
in 1864 to a joint stock limited company, who 
agreed with him that, in consideration of the 
transfer by him of property, referred to in the 
contract as “ the fixed assets,” one hundred paid- 
up shares of Rs. 2,500 each, of which any 
a.ssignment by him during the next five years 
from ^le registration of the company should 
not be recognized by them as valid, should be 
allotted to him. It was also agreed that, in con- 
sideration of the transfer, he and “ his executors 
or administrators shall be entitled, so long as 
they kold the said hundred shares, to an extra or 
preferential dividend.” On this agreement the 
parties acted, and the shareholder held the 
shares till he died in England in 1838, having by 
will directed that his executors or administra- 
*tors should hold the hundred shares in trust for 
his surviving brothers, of whom the executor, 
who proved the will, was one. Administration 
with the will annexed was granted in India to 
the plaintiff in this suit as the attorney of the 
executor. A note of this was made in the regis- 
ter of the company, leaving the hundred shares 
still in the name of the testator. The company 
then discontinued to pay the preferential divi- 
dend, and contended that it was no longer pay- 
able, inasmuch as the testator’s estate had been 
administered, and that the executor no longer 
held the shares as executor, but as trustee for the 
beneficiaries under the will : — Held, that the con- 
tract was still in operation, the executor still 

holding ” the shares within its meaning ; and 
that the preferential dividend continued payable 
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COMPANY- eontimwd, 

(3) RIGHTS OF SHAREHOLDERS — concluded. 

to the estate of the testatoi’, the company bein^ 
only concerned with the legal title to the shares, 
and not with any claims if there were any, that 
might be made by beneficiaries under the will 
against the executor as trustee. Bombxy-Bur- 
MAH Tradings Corporation u. Smith. 

[19 Bom. 1 
[L. R. 21 1. A. 139 

Affirming decision of High Court in Bombay- 
Burmah Trading Corporation Smith. 

[17 Bom. 197 

(I) POWERS, DUTIES AND LIABILITIES OF 
DIRECTORS. 

7 . — Liability of directors for funds of conipnuy 
applied in transacticns *• ultra vires'' — Dealing 
in shares of other co)npanics.'\ The plaintiff com- 
pany was formed in iSGL By its memorandum 
of association its object was declared to be com- 
mission agency and general trading in cotton 
and also in goods and commodities suited for 
the market in the interior of India. The memo- 
randum contained the following words: — ‘‘If 
found desirable, the company may effect pur- 
chases of cotton and produce in Bombay and 
ship to England and carry on such local trade 
as may seem profitable.” The company went into 
liquidation in 1867. In April, 1890, the present 
suit was filed against the defendant, who had been 
one of the directors of the company, and it was 
alleged that after the formation of the company 
the defendant and his co-directors had carried on 
speculative dealings in shares of other compa- 
nies and had used the funds of the company for 
this purpose, which was not warranted by the 
memorandum of association. The plaintiffs alleged 
that their dealings, which were duly set forth in 
their plaint, had resulted iu a heavy loss to the 
company, and they* now sought to recover from 
the defendant the sum of Rs, 3,37.700-18-5. 
There had been originally five directors of the 
company, but at the date of suit two of them 
were dead, and two had become insolvent. T’he 
plaint was filed in April, 1890: — Held (affirming 
the decision of Parsons, J.). (l) that the memo- 
randum of association did not justify the directors 
of the company in dealing iu shares of other 
companies, and that the transactions complained* 
of by the plaintiffs were ultra vires; (2) that 
the directors were liable to replace the moneys 
of the company which they had misapplied by 
applying them to a purpose which was ultra 
vires. Kathiawar Trading Co. v. Virchand 
Dipghand. 

[18 Bom. 119 

8. — Cancellation of shares alredy issued — Re’ 
auction of capital,'] Directors have no power to 
cancel shares duly is-^ued to a shareholder at his 
request and so reduce the capital of the compauy. 
Bhiin'bhai v. Ishwardas Jugjiwandas, I. L. K. 18 
Bora. 152, followed. Sorabji Jamsetji v. 
IshwarIdas Jdgjiwandas. 


(4) POWERS, DUTIES AND LIABILITIES OF 
DIRECTORS— 

9. — Director selling his own shares to shareholder 
of company — Action for deceit— Position of direct - 
or as regards individual .shareholders.] A director 
of a company, though he may occupy a fiduciary 
position with regard to the shareholders collect- 
ively, holds no such position with regard to 
individual shareholders. GlUerfs case, L. Pt. 5 
Ch. D. .559 ; ;<nd Gower's case, L. R. 6 Eq. 77, 
referred to. Wilson r. Macauliffe. 

[18 All. 56 

(5) WINDING UP. 

{a) Duties and Powers op Liquidators. 

10. — Companies Act {VI of 1882)..v. 187 — Powers 
of liquidator after dissohetion of company — P/'O’ 
•7}iissory note, Suit on, )- Suit on a promis.sory note 
of the defendant iu favour of a company : the 
note was payable to the company or order. The 
company had gone into liquidation, and a liqui- 
dator had be«a duly appointed. The plaintiffs 
had purchased, together with certain other assets 
of the compauy, the note sued on, but did not 
obtain the liquidator’s endorsement of the note 
until after the dissolution of the company was 
completed : — Held, that the liquidator had no 
power to endorse the note to the plaintiffs. 
Hamachandra Rau V. Kandasami Chetti. 

[18 Mad. 498 

11. — Letters of aduibustvatlon to estate of de- 
ceased shareholder — Omission to put on list of 
co7itributories all persons liable as represeoita- 
tlves of deceased shareholders.'] The Official 
Liquidator need not take out letters of admin- 
istration to the estate of a deceased share- 
holder before settling the list of contributories. 
There is nothing in ss. 126 and 144 of the 
Companies Act (VI of 1882), requiring the Offi- 
cial Liquidator to place on the list all the per- 
sons who may, as representatives, be liable to 
contribute in discharge of the liabilty of a de- 
ceased shareholder as contemplated by s. 120. 
Nor can the liability, under that section, of 
a person who has been placed on the list as his 
representative be affected by omission of the 
Official Liquidator to do so. Sorabji Jamsetji 
u. Ishwardas Jugjiwandas. 

[20 Bom. 654 

(b) Claims on Assets. 

12. — Secured, and unsecured creditors — Applica- 
turn of English laio where hidiaii Act is sUent — 
Rule ofj t^tiee, equity and good co7iscie7ice.] There 
being no provision in the Indian statute law by 
which, in the winding up of a company, secured 
creditors are entitled to any preference over 
unsecured creditors, iu such proceedings the rale 
of English law — that secured creditors can only 
prove for the balance of their debts after deduct- 
ing the value of their securities— should prevail 
as being consonant with justice, equity and good 
conscience. Waghela Rajsanji v. Mashtd 'm, 1. L, 
B. 11 Bom, 551 ; L. R. 14 I. A. 89, referred tm 
Mussooree Bank v. Himalaya Bank. 

[16 All. sa 


[20 Bom. 654 
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(o) WINDING UP coiitiimed. 

{b) CLA.IMS ON ksSKTS—eoiicluded. 

13. — Distrihution of a.uets — Loan society — 

Member loitlid rawing from association — Notiee 
of ioltlidrawal.~\ One of the articles of associa- 
tion of a registered loan society provided that 
a member who has received no loan may with- 
draw from the association and receive the 
amount at his credit in calls the arrears, 

if any, and interest due thereon on giving one 
month’s notice, such withdrawals to be paid 
from the first available funds. The society 
went into voluntary liquidation. By an extra- 
ordinary resolution it was resolved that the 
assets be rateably divided among the share- 
holders who had already withdrawn and those 
who were still in the fund. The liquidators 
applied to the Court und«r Companies Act, s. 
182, to determine the question how the assets 
should be distributed with reference to the above 
article. Shephard, J., ordered that notice of the 
applicardon be giveu by advertisement on the 
notice-board of the Court and in newspapers, 
and that a copy be posted at the society’s office: — 
Held, affirming the judgment. of Shephard, J., 
that those members who bad given notice of with- 
drawal under the article quoted above wereentitled 
to be paid out of the assets of the society in 
priority to the other members Adipurnam Pillai 
V. D’Sena. 

[19 Mad. 85 

(c) Liability of Officers. 

14. — Voluntary winding up — Inquiry into coii' 
■duct of liquidators — Oomptanies Act (F/ of 1882), 
cS*. 214 — Misfeasance or breach of trust — Practice — 
Procedure — Afidavlt, Contents of — Summons. Con- 
.tents of.'] , Where contributories of a company in 
voluntary liquitlatiou complain of the conduct of 
liquidators in the winding up, and desire an in- 
quiry under s. 214 of the Indian Companies Act 
(VI of 1882), the proper procedure is by summons 
in chambers. Where it is sought to make an 
officer of a company liable for misapplication 
of the funds of a company or for misfeasance 
or breach of trust in relation to its affairs, 
the sum sought to be recovered should be de- 
finitely stated in the summons, and the grounds 
upon which the application is based should be 
fully and adequately set out in an affidavit or 
affidavits. In RE Jbhangir B. Karani & Co. ; 
Hormasji Uustomji Dasar V . Pestonji Edalji 
Dharwap.. 

[19 Bom. 88 

15. — Auditor — Misfeasance — Damages — Pe- 
moteness of loss— Limitation Act {XV' of 1877), 
Sched. II, Art, 36.] An auditor of a compauy to 
which Act VI of 1882 applies, who is duly appoint- 
ed by a general meeting of the company and not 
casually called in as occasion may require, is an 
officer of the compauy within the meaning of 
■s. 214 of the abovementioned Act. In re the 
London and General Bank, L. R. (1895) 2 Ch. D. 
^73, referred to. The compensation, which, under 
-s. 214 of the Indian Companies Act, 1882, may be 
.assessed against a defaulting director or other officer 


I QOWPAAAY-eonaluded. 

(5) WINDING ViP—Gonc'Luded. 

(c) Liability of Officers — oonduded. 

of a Company, is of the nature of damages ; 
it is, therefore necessary that the loss to the Com- 
pany in respect of which compensation is asked 
for should be the direct, and not a remote and 
more or less speculative, consequence of the mis- 
feasance or neglect of duty on the part of the 
director or other officer of the (Jompany from 
whom compensation is sought. The special pro- 
ceeding provided for by s. 214 of Act VI of 
1882 is not subject to the limitation prescribed 
by Arc. 36 of Sch. II of the Indian Limitation 
Act, 1877. Connell v, Himalaya Bank. 

[18 All. 12 

16.— Companies Act (^V of \mi), s. 2\\— Civil 
Procedure Code (1882). 368 — Substitution ofrepre- 

sentatices of deceased respondent as parties.] II 
W and others, contributories to a compauy which 
had gone into liquidation, filed an application 
under s. 214 of Act VI of 1882 directed against 
certain officers of the company. That applica- 
tion, after certain issues had been framed 
and partially tried, was dismissed, and .an order 
was also made giving costs against the appli- 
cants. The applicants appealed to the High Court 
against the order of dismissal. Pending this 
appeal one of the opposite parties died, and it was 
sought to pub his legal representatives upon the 
record of the appeal as a respondent: — Held, 
that in view of explanation II to s. 214 of the 
Indian Companies Act, 1882, the legal represen- 
tatives of the said deceased respondent could nob 
be brought upon the record, either in resnect of 
the relief prayed for in the criirinal application 
or in respect of the order making costs payable 
by the applicants, as that order could not be 
separated from the dismissal of the application. 
Wall v. Howard. 

[18 All. 156 

COMPENSATION. * Col, 

1. Civil Cases ... 221 

2. Criminal Cases ... 222 

[a) For Loss or Injury Caused by 

Offence ... 222 

(b) Compensation to Accused on 

Dismissal of Complaint ... 222 

against ofiBLcers of company. 

^ See Company— Winding up— Liability 

OF Officers. 

[19 Bom. 88 
[18 All. 12 

See Limitation Act, Art. 36. 

[18 All. 12 
[19 Mad. 149 

for attachment. 

See Limitation Act, Art. 49. 

[19 Mad. 80 

for improvements. 

See Cases under Landlord . and 
Tenant — Compensation for Im- 
provements ON Land. 
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COMPENSATION — continued, 

for land. 

Bombay Municipal Act, 1888, s. 
298. 

[18 Bom. 184 
[19 Bom. 407 

See Land Acquisition Act, 1870, s. 39. 

[17 All. 573 

for land, Apportionment of. 

See Land Acquisition Act, 1891, s. 54. 

[23 Calc. 526 

for land, Decision granting. 

See Appeal — Bombay Acts— Bombay 
Municipal Act, 1888. 

[18 Bom. 184 

for work done. 

See Contract Act, s. 23— Illegal Con- 
tracts — Generally. 

[21 Bom. 522 

, Notice to tenant to pay. 

See Bengal Tenancy Act, s. 155. 

[22 Calc. 77 

, Order for. 

See Magistrate, Jurisdiction of— 
Special Acts— Cattle Trespass 
Act. 

[22 Calc. 442 

, Recovery of, when paid. 

See Fine. 

[19 All. 112 

, Right to attach. 

See Execution of Decree— Mode op 
Execution— Mortgage. 

[16 All. 78 

, Suit for. 

See Limitation Act, Art. 120. 

[23 Calc. 799 j 

, Time of awarding. 

See Land Acquisition Act, 1870, ss. 13 
and 24. 

[L. R. 24 I. A. 177* 

(1) CIVIL CASES. 

Civil Procedure Code (1882), . 9 . i^l—Glaiin 

made by deftnda'7it for comjyensativn for arrest 
—Leave to ajopear and defend — Cross claim in 
summary suit— Set- off— Practice. \ In a Bummary 
suit, if a defendant has been arrested before 
judgment and claims compensation for such arrest 
under s. 491, be is entitled on that ground 
to apply for leave to defend the suit, and, if a 
2 ? 7 'imd facie case is made out, leave to defend 
should be given. (2). Uuder the Civil Procedure 
Code (Act XIY of 1882). a cross claim made by a 
defenda»t against a plaintiff cannot, in ordinary 
cases, be set up as a defence, except when it arises 
out of the very transaction sued uponaudisin 


COMPENSATION— 

(1) CIVIL Cases — concluded, 

the nature of a set-off ; but the special cross 
claim provided for by s. 491 of the Code, via., a 
claim for compensation for arrest on insufficient 
grounds, may under that section be taken into 
account in any suit, and the amount awarded as 
compensation be awarded in the decree, and thus 
pro ta.nto be a defence to the plaintiff's claim in 
the suit. Roulet h. Fbtterle. 

[18 Bom. 717 

(2) CRIMINAL CASES. 

{a) For Loss or Injury Caused by Offence. 

2k,— Cattle Trespass Act [1 of 1871), s. 22 — 
Illeyal seizure of cattle — Fine — Fiprlsonment in 
default of payment of compensation — Crim inal Pro- 
cedure Code (1882), s. 386. J An accused was found 
to have loosed the complainant’s cattle at night 
from a cattle pen, and to have driven them 
to the pound with the object of sharing with the 
pound-keeper the fees to be paid for their release. 
He was proceeded against under Act I of 1871, 
and under the provisions of s. 22 ordered to 
pay compensation to the complainant, and in- 
default to undergo one month’s rigorous im- 
prisonment : — Held, that s. 22 was inapplic- 
able to the facts of the case, arid that the 
I order must be set aside. On the facts it was 
not a case of illegal seizure and deten- 
tion ” of cattle, but r.ntber one of theft, as all the 
elements of that offence were present, and the 
accused should have been cliarged with and tried 
for that offence:— further, that the sentence 
of imprisonmeut in default; of payment of the 
compensation was not warranted by law. Com- 
pensation may be levied as a fine, and the ordi- 
nary mode of levyiiik' fines is laid dowui in s. 

1 386 of the Code of Criminal Procedure. The law 
nowhere provides thur. fine.s may be levied by 
means of imprisonment. Paryag Rai v. Arju 
Mian. 

[22 Calc. 139 

Queen -Em PR ESS v. Lakshmi Nayakan. 

[19 Mad. 238 

(/;) Compensation to Accused on Dismissal 
OF Complaint. 

2,— Criminal Procedure Code (1882), loid 

386 — Jmpriso?iment in default of payment of com- 
pensation — Distress — Sentence, Legality of.'] 'Ihe 
operation of s. 560 of the Code of Criminal 
Procedure is restricted to cases iristituted by 
“complaipt” as defined in the Code or upon 
information given to a Police-officer or a Magis- 
trate, and consequently that section has no 
application to a case instituted on a Police report 
or on information given by a Police-officer. 
Qncere -Whether under the section a Magistrate 
has powder to make an order for imprisonment 
in default of payment of the compensation award- 
ed ? A Police constable arrested a carter and 
charged him before a Magistrate wdtli an offence 
under s. 34 of Act V of 1S61. The Magistrate., 
acquitted the accused and directed, under 's. 
560 of the Code, that the Police constable should 
pay him R.s. 20 as compensation or undergo 
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COMPENSATION - co7itinued. 

(2) CRIMINAL 

( 1 ) Compensations to Accused on Dismissal 
OP Complaint — continued, 

simple imprisonment for a fortnight : - 
that as the section haii no application to the 
case, the order was illegal, being- made without 
jurisdiction :—IIeld, further, that even if the 
Magistrate had power under the Code to pass an 
order for imprisonment in default of payment 
of compensation awarded under s. 56d, it was 
illegal to pass such an order until some attempt 
had'^been made to levy the amount in the manner 
provided by s. 386 for the levying of a fine. 
RaMJEEVAN KoOUMI i\ Durgacharan Sadhu 
Khan. 

[21 Calc. 979 

4, — Crimincil Procedurck Code (1882), 560 — 
Penal Code, ss 193 and ^\l-~Smiction to proseeute 
and ivward of coinpenmtion — Imprisonment in 
d (fault of payment of compensation — Sentence, 
Legality of,'] 'i he complainant was directed to 
pay Rs. 50 as corapeusacion to the accused, or, in 
default, to suffer simple imprisonment for one 
month, under s. .560 of tbe Code of Criminal Pro- 
cedure, and sanction was also granted to prosecute 
him for offences under ss. 21 1 and 193 of the Penal 
Code \~Hel(l, that if the Magistrate thought 
that this was a case in which a prosecution under 
ss. 211 and 193 of the Penal Code should be 
sanctioned, he ought not to have taken action 
under the provisions of s. 560 of the Code of 
Criminal Procedure: — Held, also, that the order 
for imprisonment in default of payment of the 
compensation awarded was illegal. Ramjeevan 
Koormi v, Durga Cliaran Sadini Khan, 1. L. R. 

21 Calc. 979, followed. Shib Nath Chong v, 
Sarat Ch under Sarkar. 

[22 Calc. 586 

5. --Crminal Procedure Code (1882), s, 560 — 
Order for imprisonment m default of payment cf 
co7}ipensation,] Although compensation awarded 
under s. 560 of the Code of Criminal Procedure 
is recoverable as if it were a fine, it is not 
competent to a Magistrate immediately upon 
ordering a complainant to pay compensation to 
direct that he should in default be sentenced to 
imprisonment, Queen-Empress Punna. 

[18 All, 96 

Q,~~Crl’minal Procedure Code (1882), s, 560 — ^ 
Frivolous and vexations complaint — Cattle Trespass 
Act {IX (f 1871), s. 20 — Gomplaint of wrongful 
seizure of cattle — ^'OffenceP] A complaint of the 
wrongful seizure of catle is nott a coSoplaint of 
an offence within the meaning of the Code of 
Criminal Procedure. Consequently, on the dis- 
missal of such a complaint, it is not competent 
to a Court to act under s. 560 of the Code and 
award compensatiou to the persons against whom 
the complaint is made. Pitchi v. A^iltappa, I. L. B. 

9 Mad. 102; Kottalanada v. Muthaya,!, L, R. 

9 Mad. 374; Kalachand y. Gudadhui* Biswas, 

I, L. R. 13 Calc. 304; and Nedarani Thaliur v. 
”Coonab, I. L. R. 23 Calc. 248, referred to. Meghai 
V , Sheobhik. 

[18 All. 363 


I COMPENSATION — concluded, 

(2) CRIMINAL QA^'E^S—'Camchided. 

( h ) Compensation to Accused on Dismissal 
OF Complaint — Gimcluded, . 

7. — Criminal Procedure Code (1882), .v. 560 — 
Separate charges and aainittal on, one — Incom- 
plete discharge or acgnlttaL] Tbe accused was 
charged uudeV ss. 352 and 379 of tbe Penal Code, 
but convicted under s. 352, being discharged under 

I s, 379. The Magistrate ordered the complainant 
I to pay compensation for bringing a frivolous 
I and vexatious charge under s. .560 of the Criminal 
i Procedure Code. Tbe order for pnying compen- 
I sation was set aside on the ground that s. 5G0 
I could only operate when there w'as a complete 
I discharge or acquittal. Mukti Bewa v . Jhotu 
Santra. 

[24 Calc. 53 

8. — Criminal Procedure Code (1882). s. 560 — 
Gompensationforfri rol oiis a n d rtmati ou,s eo m plaint 
— Order in the nit e mat ire for imprisonment.] It 
is not competent to a Court in awarding com- 
pensation under s. 660 of the Code of Civil 
Procedure against a complainant for making a 
frivolous and vexatious complaint to order at the 
same time that in default of payment of the 
compensatiou the person again.'^t wliom tlie order 
is made suffer imprisonment. Queen-Empress v. 
Purina, I. L. R. 18 All. 96, approved. Manjhli 
V, Manik Chand. 

[19 All. 73 

COMPETENT COURT. 

See Cases under Res Judicata— Com- 
petent Court. 

COMPLAINT. 

Col. 

1. Institution of Complaint and neces- 

sary Preliminaries ... 224 

2. ^ Dismissal of Oomplajgit ... 225 

{a) Effect of Dismissal ... 22.5 

(1) INSTITUTION OF COMPLAINT AND 
NECESSARY PRELIMINARIES. 

1 ,— Criminal Procedure Code (1882), s, I9l (c)— 
Griminal Procedure Code {Act X (f 1S7 2), . 
140 (e)~~By zvhoni a complaint of an offence may 
he made,] Tbe complaint upon which under s. 
191 (c) of the Code of Criminal Procedure a 
Magistrate may take cognizance of an offence 
may be made by any member of the public 
acquainted with the facts of the case, not necessa- 
rily by the person aggrieved by the offence to 
which the complaint relates. In re Ganesh Kara- 
yan Sathe, I. L. R. 13 Bom. 600, followed. Far* 
ZAND Ali V, Hanuman Prasad. 

[18 All. 465: 

2 » — Griminal trespass — Mischief — By whom com- 
plaint of offence may he made — Penal Code, ss. 426- 
and 441.] The words “ any person in possession ” 
in s. 441 of the Penal Code do not mean only 
“ a complainant in possession.” Certain persons 
were prosecuted under ss. 426 and 41? of the 
Penal Code (Act XLV of 1860) for committing 
mischief and criminal trespass by entering upon 



( 226 ) 


( 226 ) DIGEST OF CASES./ 


COMPLAINT — contiinied, 

(1) INSTITUTION OF COMPLAINT AND 

NECESSARY PRELIMINARIES-^7o?i^Z?^^^6^^^. 

a certain field which was in the possession of the 
complainant’s tenants and destroying- the seed 
sown therein. The defence raised was an alibi ; it 
was also contended on behalf of the accused that 
the field belonged to one of them, and that the 
complainant had no title whatever to it. The 
Magistrate, who tried the case, declined to go into 
the question of title ; he found that the complain- 
ant's tenants were in possession of the field ; and 
disbelieving the evidence of alibi, he convicted the 
accused and sentenced them to fine. On applica- 
tion in revision to the High Court, it was urged 
{inter alia) that the complainant, not being the 
person in possession, could not legally institute the 
criminal proceedings, and that, therefore, the con- 
viction was h^idi'.—Eeld that, looking to the nature 
of the false defence set up by the accused, this was 
not a case for interference in revision, as to do 
80 would encourage perjury : — Held, also, that the 
words any person in possession ” in s. 441 
of the Penal Code do not mean only ‘‘ a complain- 
ant in possession,” there being no authority for 
taking the offences of mischief and criminal tres- 
pass out of the general rule which allows any 
person to complain of a criminal act. Queen v. 
Kalinatli Nag Glioiodhvy, 9 W. R. Or. 1 ; Olumdi 
Persliad v. Emns, I. L. R. 22 Cal. 123; Iswar 
Gliandra Karmahar v. Sital JDas Mitter, 8 B. L. R. 
Ap. 62 ; and In re Ganesh Narayan Satde, I. L. R. 
13 Bom. 690, referred to. Queen- Empress v, 
Keshavlal Jeykrishna. 

[21 Bom. 536 

2,-^ Omissio7i to tadtejworn examination of the 
complainant — Complainant merely called upon 
to attest complaint in loriting — Grimmal Pro- 
cedure Code (1882), s, 200.] It is not a sufficient 
compliance with the provisions of s. 200 of 
the Code of Criminal ^Procedure where a com- 
plainant, who has presented a written complaint, 
is merely called upon to attest the complaint 
on oath, no separate sworn statement of the com- 
plainant being recorded by or under the orders 
of the Magistrate to whom the complaint is 
presented. Queen- Emjor ess v. Nuipliy, I. L. R. 

9 All. 666, distinguished. Kesri v. Muhammad 
Bakhsh. 

[18 All. 221 

(2) DISMISSAL OF COMPLAINT. 

(a) Effect of Dismissal. 

4. — Fresh complamt after dismissal — Bevival 
of proceedmgs — Criminal Procedure Code (1882), 
s, 203 — Final disposal of case — Application of 
s. 637 of the Criminal Procedure Code,'] Where 
an original complaint is dismissed under s. 203 
of the Criminal Procedure Code, a fresh complaint 
on the same facts cannot be entertained so long 
as the order of dismissal is not set aside by a com- 
petent authority. Section 537 of the Criminal 
Procedure Code is not intended to apply to a case 
which has mot been finally disposed of. Nilratan , 
Sen V. JouESH Chundra Bhuttaohaejee. 

[23 Oalc. 983 


W, D 


COWPLiAI'NIl -— co7iGluded. 

(2) DISMISSAL OF GO^l^Lkim—coneluded, 
(a) Effect op Dismissal— 

5. — Bevlral of proceedings —Criminal Proce- 
dure Code (1882), s. Final disposal of 

ease — Jurisdiotion of Magistrate.'] Where an 
original complaint is dismissed under s. 203 of 
the Criminal Procedure Code, a fresh complaint 
on the same facts before the same Magistrate 
cannot be entertained, so long as the order of 
dismissal is not set aside by a competent authority. 
Nilratan Sen v. Jogesh Chundra Btiuttaoharjee, 
I. L. R. 23 Calc. 98 'followed. Komal Chandra 
Pal V, Goue Chand Audhikari. 

[24 Calc. 286 

6 . — Bevival of proceedings — Bight of appeal — 
Criminal Procedure Code (1882), ss. 423 and 

Presidency Magistrate, Jurisdiction of,] 
Where a complaint was dismissed by an Hono- 
rary Magistrate, and an application was made 
to a Presidency Magistrate on the same facts and 
materials for a fr^h summons : — Held, that as an 
Honorary Magistrate has co-ordinate jurisdic- 
tion with a Presidency Magistrate, there was no 
right of appeal to the Presidency Magistrate 
from' the order of the Honorary Magistrate. The 
proper course would be to apply to the High 
Court under ss. 423 and 439 of the Criminal 
Procedure Code to set aside the order and direct 
a retrial. Nilratan Sen v. Jogesh Chundra Bhut- 
taeharjee, I. L, R. 23 Calc. 983, approved ; 
ViranJaetti v. Chiyamu, I. L. R. 7 Mad. 657 ; 
and Opoorba Kumar Sett v. Prohod Kumary Dassi, 

1 Calc. W. N. 49, discussed. Grish Ch under 
Roy V , Dwarkadass Agarwallah. 

[24 Calc. 628 

COMPOUNDING OPPBNCB. 

See Contract Act, s. 23— Illegal Con- 
tracts— Compounding Criminal 
Offence. 

[18 Mad. 189 

— Beguisites for composition of offenes valid in law 
— Criminal Procedvjre Code (1882), 5 . 345 — Onus 
of proof — Wrongful restraint and confinement of 
coolies employed on tea gardens.] Where an ac- 
cused person alleges that an offence with which 
he is charged has been compounded so as to 
take away the jurisdiction of the Criminal 
gourts to try it, the 07ius is on him to show that 
there was a composition valid in law. M, a 
European British subject, charged with the com- 
poundable offences of wrongful restraint and 
wrongful coafinement of coolies employed on a 
tea garden of which he was the manager, pleaded 
that the Magistrate had no jurisdiction to try the 
cases, as they had been compounded by the com- 
plainants. The alleged compromise consisted of 
a Bengali paper, signed by the coolies, stating 
that they “made razinama''^ (compromise) “of 
the case of their own accord,” and a paper in 
English signed by M, these papers being given 
to the District Superintendent of Police, who had 
investigated the complaints, and who stated that 
he asked the coolies as to the contents of the 
Bengali paper, and they said that they had signed 
it voluntarily and stated its purport, and that 

8 
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COMPOUNDING OPPENCB — GOfichbdeii. 
one of them said in the presence of the others that 
it -was a razhiaina. G, one of the coolies, also 
wrote on the paper the words in Urija, I will 
not carry on the case.” The Beng'ali paper was 
wr tten by the darogah of the Police-station in 
presence of J/. The paper signed by 31 was as 
follows : — “ I hereby agree with these Gan jam 
people that there shall be no legal proceedings 
of any kind taken againait them with tiie ex- 
ception of those who have not completed their 
agreements. Those whose agreements have net 
been completed, proceedings will be taken against 
them on 22nd May, if they have not returned to 
the garden before then.” Neither of the papers 
were explained to G so as to make them in- 
telligible to him, for though the Bengali paper 
was read out, G did not understand that lan- 
guage. G was one o| the coolies w^ho had 
completed his agreement with 31.: — Held, 
Prinsep, J.— The compounding of an offence 
signifies that the person against whom the offence 
has been committed has received some grati- 
fication to act as an inducement for his desirino" 
to abstain from a prosecution ; here there was 
no forbearance on the part of 31 to proceed 
against 6r, who bad served out the term of his 
engagement, and, therefore, there was no con- 
sideration for the agreement to compound. Having 
regard, moreover, to the ignorance and inferior 
intelligence of G^ it was of vital importance for 
31 to show what led to the alleged agreement, and 
how it was that the darogah was instrumental to 

it, which he had not done. Fer Trevelyan, J.: 

Compounding an offence supposes au arrange- 
inent by which the parties have settled their 
differences, and in the more usual acceptation of 
the term implies that the prosecutor has received 
some consideration or gratification for dropping 
the prosecution. Although the provisions of the 
Contract Act may not apply, the proof of the ar- 
rangement must be similar to that which the Court 
requires for the proof of any agreement which is 
in issue ; and unless it appears that the parties 
were free from infiuence of every kind and were 
fully aware of their respective rights, it would be 
impossible to give effect to a so-called arran^ye- 
meut or cornposition. Having regard to the fact 
that the writer of the Bengali agreement had not 
been called, and that the contracting parties were, 
on the one side, ignorant coolies, strangers to the 
land and to the language in which the'^document 
was written, and on the other, a European of* 
some education, assisted by his Bengali clerk and 
having also the assistance of the Police, it was 
not proved that G knew what he was about and 
was fairly contracting therefore, by tne 

Court that there was under the circumstances no 
compounding of the offences with which il/ was 
charged, valid in law such as to deprive the 
Magistrate of jurisdiction to try them. Murray 
V , Queen-Empress. 

[21 Oalc. 103 

COMPROMISE. 

1. Construction and Effect of Compro- 

mise 

2. Compromise of Suits under Civil 

Prooedure Code 



COMPROMISE — continued. 


See Limitation Act, s. 7. 

[18 Mad. 38 

See Pauper Suit -Appeals. ■ 

[18 Bom. 464 
See Sale for Arrears op Rent — 
Rights and Liabilities of Pur- 
chasers. 

[21 Calc. 383 

See Specific Performance. 


Effect of. 


[16 All. 423 


See Civil Procedure Code, s. 244— 
Questions in Execution op 
Decree. 

[19 Bom. 546 

See Hindu Law— Partition — Requi- 
sites for Partition, 


[20 Mad. 256 

See Malabar Law — Endowment. 

[18 Mad. 1 

See Malabar Law— Joint Family. 

[18 Mad. 38 

See Mortgage— Tacking. 

[18 Mad. 368 
See Right of Suit — Contracts or 
Agreements. 

[19 Bom. 546 

(1) CONSTRUCTION AND EFFECT OF 
COMPROMISE. 

1. — Suit to set aside compromise — Set-off — Egni- 
taUe defence,'] D was the Manager of a religmus 
endowment called the Ohinchvad Sansthan.] On 
his death in 1852, disputes arose between Cand G 
regarding the management of the sanstlian, each 
claiming to be the heir and successor of JD. After 
a loi*g litigation they entered into a compromise 
in 1881, by which a portion of the sansthan prop- 
erty, consisting of certain inam villages, lands 
and were assigned to and (7 was 

left ill charge of the rest of the sa?istJia 7 i property, 
together with all the rights, privileges and 
maJipans enjoyed by the hereditary trustee of the 
endowment In 1886 by a decree made in a suit 
called the “ Charity suit.” G was removed from 
his office, and the plaintiffs were appointed trus- 
tees in his place. In 1889 the plaintiffs filed the 
present) suit to set aside the compromise of 1881, 
and recover back the sciyisthan property assigned 
to G under that compromise, G pleaded, by way 
of set-off or equitable defence, that if the plain- 
tiffs weie at liberty to set aside the compromise, 
they were bound to restore to him, in lieu of the 
trust property assigned to him under the compro- 
mise, certain private property belonging to his 
adoptive father which he had given up:— Held, 
that G could not claim as a set-off or as an equi- 
table -defence to recover from the plaintiffs in 
question the private property, there being nothing 
in the compromise to show that there was any 
exchange of private property for tru^ nroperty. 
Dhundiraj Ganesh Dev r, Ganesh. 


[18 Bom. 721 



( 229 ) DIGEST OP OASES, j ( 230 ) 


OOMBROMISB — eo7iti7ined, 

(2) COMPROMISE OP SUITS UNDER CIVIL 
PROCEDURE CODE. 

%—Gwll ■Procedure Code (i882), s. 375 — 
promise extending beyond scope of suit — Appeal 
— Fonn of decree on compromise.~\ In a suit for 
the partition of a zemindari, the parties effect-, 
ed a compromise in writing which provided, inter 
alia^ for certain reliefs which could only have 
been given by the Court in a suit based upon a 
different cause of action. The compromise was 
presented in Court, and a decree was passed embo- 
dying the whole of its terms : — Held (1) that an 
appeal lay against the decree ; (2) that the decree 
should have been passed in the terms of such of 
the provisions agreed upon as related to relief 
which the Court could have given in the suit ; (8) 
that the decree should be modified accord- 
ingly. Venkatappa Nayanim V. Thimma 
Nayanim. 

[18 Mad. 410 

3. — Civil Procedure Gode (1882), s. 375 — Agree- 
vient adjusting suil— Power of Court to deter- 
mine fact of agreement having been made — Be- 
ference of suit to arbitration — Award.'] The 
plaintiff sued the defendant to recover certain 
property of which she alleged he had taken pos- 
session. Subsequently the “ matters in differ- 
ence in the said suit” were by a signed submission 
paper referred to arbitration. An award was made 
ordering the defendant to pay to the plaintiff 
Ks. 6,000, and cancelling a certain account. It also 
decided the claim of the plaintiff to two orna- 
ments, which was a matter not included in the 
“ submission paper,” but had been verbally re- 
ferred to the arbitrator in the course of the arbi- 
tration. The plaintiff now applied that the sub- 
mission and award should be filed as an agreement 
adjusting the suit under s. 375 of the Civil 
Procedure Code (Act XIV of 1882), or, in the 
alternative, that the award should be filed under 
s. 525. The defendant -disputed the agreem?!ut 
and denied the validity of the award: — Reid., 
that under s. 375 of the Civil Procedure Code, 
the Court had jurisdiction to determine whether, 
as a fact, the alleged agreement adjusting the 
suit has been made, and if it was satisfied 
that it has been made, to record it. Whether 
that fact should be tried on affidavit or by oral 
evidence, is entirely for the discretion of the 
Court. The Court accordingly, holding that the 
suit had been adjusted by the submission and 
award, ordered the same to be filed and the adjust- 
ment recorded : — Held, farther, that the Court 
could make no order as to that portion of the 
award which dealt with matter not relating to 
the subject-matter of the suit. A separate appli- 
cation should be made with regard to the orna- 
ments. SAMIBAI V, PSEMJI PrAGJI. 

[20 Bom. 304 

4, — Givil Procedure Gode (1889), s. 375 —Power 
of G)urt to frame additional issues as to an 
alleged compromise effected subseguoit to the in- 
stitutioyi of the suit.] The Civil Procedure Code, 
s. 376, was Unbended to meet cases where the 
parties having agreedbo compromise subsequently 

out. The original Court has power to frarne 


COMPROMISE — concluded, 

(2) COMPROMISE OF SUITS UNDER CIVIL 
PROCEDURE QQA)^—eoneluded, 

an additional issue to decide whether a lawful 
compromise has been effected between the parties 
subsequent to the institution of the suit. AppA- 
SAMi Nayakan y. Varadaghari. 

[19 Mad. 419 

5. — Recording compromise — Agreement made out 
of Court, and comprising also matters not the 
subject of suit — Code of Givil Procedure (1882). 
s. 375.] Held^ by the majority of the Full 
Bench, Maclean, C. J., and Trevelyan and 
Banerjeb, JJ. (O’Kinealy and Beverley, JJ.. 
dissenting) that where the parties to a suit have 
by an agreement adjusted the subject-matter of 
the suit, the Court can, by an order made in the 
suit under s, 375 of the Code of Civil Pro- 
cedure, direct such agreement to be recorded and 
make a decree in accordance therewith, even if 
one of the parties to the agreement object. Held 
(per O’Kinealy a^id Beverley, JJ.) that the 
Court could not make such an order, the case 
not being one to which s. 375 applied. Per 
O’Kinealy, J. — The High Court, on its Ori- 
ginal Side, exercising the equitable jurisdiction 
of the High Court of Chancery, would nob on a 
contested motion give a decree of this nature. 
Per Beverley, J. — Section 375 only applies 
to cases where the adjustment or satisfaction is 
made in Court, and should not be extended to 
cases adjusted out of Court. Beojodurlabh 
S iNHA V . RaMANATH GhOSE. 

[24 Calc. 908 

6. — Civil Procedure Gode (1882), s, 462 — Minor 
— Circumstances necessary to make a compro- 
mise by a guardian or next f riend on behalf of a 
minor binding 07i the minor,] In order to make 
an agreement or compromise, to which s. 462 of 
the Code of Civil Procedure applies, a lawful 
agreement or compromise, it is necessary that the 
next friend or guardian should ask the Court to 
consider the proposed terms of the agreement or 
compromise, and before making the agreement or 
entering into the compromise, should obtain per- 
mission from the Court to enter into the agree- 
ment or compromise proposed. The Court should 
record the fact that such application was made bo 
it ; that the terms of the proposed agreement or 
compromise were considered by the Court,* and that, 
having regard to the interests of the minor, the 
Court granted leave to the making of the agree- 
ment or compromise. From the mere fact that 
the Court passed the decree in accordance with 
the compromise, it cannot be inferred that any of 
those steps preliminary and necessary to the 
making of the decree have been taken by the 
Court. Kalavati V. Chedi Lal. 

[17 All. 531 

CONCILIATOR UNDER DBKHAN 
AGRICULTURISTS RELIEF ACT, 
POWER OP. 

See Parties— Substitution op Par- 
ties— Plaintiffs. 

[19 Bom, 202 
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CONCURRENT JUDGMENTS ON PACT 1 

jSee Gases under Appeal to Privy 
Council— Oases in which Appeal 
Lies or not—Concurrent Judg- 
ments ON Fact. 

See Privy Council. Practice of— 
Concurrent Judgments on Fact. 

[22 Calc. 609 
♦[L. R. 22 L A. 51 

[24 Calc. 1 
[L. R. 23 I. A. 97 

CONDITION, BREACH OP. 

See Landlord and Tenant — For- 
feiture-Breach op Conditions. 

[18 Mad. 32 

CONDITION PRECEDENT. 

See Hindu Law — Will — Construction 
of Wills. 

• [20 Bom. 718 

CONDITIONAL SALE. 

See Limitation Act, Art. Ill— A dverse 
Possession. 

[19 Mad. 437 

See Yendob and Purchaser— Condi- 
tional Sales. 

[17 AIL 451 

CONDITIONS OP SALE. 

See Practice— Civil Cases— Sale by 


Registrar. 

[21 Oalc. 566 

CONFESSION. Col 

1. Confessions to Magistrate ... 2.31 

2. Confessions to Police-officers ... 231 

3. Statements to others than Police- 

officers while in Custody ... 231 


1. Confessions of Prisoners tried Jointly 235 
(1) CONFESSIONS TO MAGISTRATE. 

1. ^Grimiml Procedure Code (1882), .9. $64 

Recording statement of accused on examination 
hefore Magistrate.'] Where an accused, a Maui- 
puri, was examined before the Magistrate through 
an interpreter, who obtained his answers in Maui- 
puri, and they were recorded in that language 
and the interpreter translated them into Bent^ali’ 
and they were recorded by the Magistrate"’ in 
English, and the statement in English and that 
in Manipuri were found to differ :~Held, that the 
statement recorded in Manipuri must be taken to 
be the record in the case. Had the Manipuri state- 
ment not been made, the Magistrate by recording 
the statement in English would not have strictly 
complied with the spirit and intention of s. 361 
of the Criminal Procedure Code, though the re- 
cord in English might not necessarily \ave been 
inadmissible in evidence. Queen-Empress v 
Sagal Samba Sajao. 

[21 Calc. 642 

2. — Conditional pardon to prisoner — Power of 
Sessions Court to try person not committed— Appro^ 


CONFESSION — continued, »■ 

(1) CONFESSIONS TO MAGlSTUkTE—contd. 

rer, Evidence of— Grlminal Procedure Code (1882), 
ss. 162, 19.3, 337, 339 and Mii— Statement to Police- 
oifioers — Deposition loitliout opportunity for cross- 
examination— Evidence Act^ ss, 21 and 30.] Two 
^persons, J and U, were charged with the murder 
of U's husband, and in the course of the Police 
inquiry made certain statements to the Police. 
They were then set up by the Police to a Deputy 
Magistrate for inquiry. J made three statements 
on the 28th of February, the 1st of March, and the 
9th of March, 1891, respectively, two of which 
were confessions, the third being a withdrawal 
of such confessions. TJ also made two statements 
on the 2nd and 9th of March, the first of which 
was a confession, and the second a withdrawal 
thereof. On the 20th of April U was tendered a 
pardon, and was thereafter treated as an approver, 
in which capacity she gave evidence against*/. J 
was then committed to the Court of Sessions to 
take his trial, being sent up as an approver. 
In the Sessions Court U resiled from her de- 
position before the committing Magistrate, and 
was then and there treated as an accused person, 
and placed on her trial with the other accused, and 
the deposition aforesaid was pub in as evidence. 
Both accused were convicted mainly on their con- 
fessions, J of murder, and XJ of abetment of 
murder : — Held, that the conviction of U was 
bad, the Court of Sessions having had no juris- 
diction to try her as she was never committed to 
to that Court by any competent Magistrate: — 
Held, that the conviction of J was also bad 
(1) Because ?7’.9 statement to the Police was not 
admissible in evidence. (2) Because her state- 
ments on the 2nd and 9th of March were not 
under the circumstances admissible in evi- 
dence, as she was not being legally tried jointly 
with him for the same offence. (3) That her 
deposition on the 21th of April was not admissible 
ia evidence, because, apart from other reasons, 
J had no opportunity to cross-examine her. 
(1) Because Es confession under the circum- 
stances was not a free and voluntary admission of 
guilt: — Held, on the whole case that indepen- 
dently of the aforesaid statements and confession 
there was not sufficient evidence to justify the 
conviction. Queen- Empress v. Rama Tevan, I. L. R. 
15 Mad. 352, commented on. Queen-Empress 
V, Jagat Chandra Mali. 

[22 Calc. 50 

3, — Criminal Procedure Code (1882), s. 361 
— Confession not recorded in language in tvhioh 
it is given, Admissihility of in evidence.] The 
confession of an accused person made in Bengali, 
the language in which the accused was examined, 
was recorded in English. The committing Magis- 
trate, in his evidence in Court, said that he could 
nob write Bengali well, and that there was no 
molmrrir with him at the time when the con- 
fession was recorded the provisions of s. 

361 of the Criminal Procedure Code had been 
sufficiently complied with. Jai Narayan Rai v. 
Queen-Empress, I, L. R. 17 Calc. 862,«distinguish- 
ed. Queen-Empress v. Razai Mia. 

[22 Calc. 817 
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CONFESSION — oontimiecl. 

(1) CONFESSIONS TO MAGISTRATE~c^?i^^. 

4. — Oo7ifessio7i to Presidency Magistrate — State- 
ment of prisonei' made before ing^iiry — Statement 
of prisoner made in the course of or after in- 
gniry — Oriminal Procednre Gode (1882), ss. 164, 
364 and Examination of accused persond] The 

sections comprised in Chap. XIV of the Criminal ' 
Procedure Code (Act X of 1882) (except s. 155) 
do not apply to the Police in the Presidency 
towns, and consequently a statement or confession 
made to a Presidency Magistrate does not come 
within s. 164, and the procedure prescribed in 
regard to the recording of statements or con- 
fessions by that section, and (by reference) 
s. 864, does not apply to statements and con- 
fessions recorded by a Presidency Magistrate 
before the commencement of the trial. But such 
statement or confession, though not taken under 
8. 164, is admissible in evidence against the 
prisoner. Queen-Empress v. dVilmadhub, I. L. R, 
15 Calc. 565, followed on this point. During an 
inquiry bfore a Presidency Magistrate after the 
evidence for the prosecution was taken, the 
Magistrate examined the accused under ss. 209 
and 312 of the Criminal Procedure Code. The 
accused was examined in Marathi, but the ques- 
tions and answers were recorded in English. The 
Magistrate deposed at the trial that it was the 
invariable practice in his Court to take down 
depositions in English, and that he could not him- 
self have accurately recorded the prisoner’s state- 
ment in Marathi. He also deposed that the 
statement was correctly recorded in English, and 
that each question and answer when recorded was 
interpreted to the accused in Marathi, and that 
the accused then made his mark at the end of the 
recorded statement. He further stated that there 
were* at hand native subordinate oiScials of his 
Court who could have recorded the statement in 
Marathi, but that he himself had not sufficient 
knowledge of Marathi as to be able to read what 
was written by such a sutjordinate, or to satisfac- 
torily check or test the correctness with which it 
represented the statement made by the accused : — 
Held, that, assuming that it was practicable to 
record the statement in Marathi, and that conse- 
quently it was irregular with reference to s. 
364 of the Code to record it in English, the 
statement was nevertheless admissible in evidence 
under s. 533, the irregularity not having injured 
the accused as to his defence on the merits. Jai 
Narayan Bai v. Queen- Empress, I. L. R. 17 Calc. 
862, dissented from. Qceen-Empbess v, Viseam 
Babaji. 

[21 Bom. 495 

Confession afterwards retracted — Necessity 
of covroboratlre evidence — Practice.'\ A retracted 
confession, if proved to be voluntarily made, can 
be acted upon along with the other evidence in 
the case. There is no rule of law that a retracted 
confession must be supported by independent 
reliable evidence corroborating it in material 
particulars. The use to be made of such a con- 
fession is a matter of prudence rather than of 
law. QueetS- Empress v. Raiifi, I. L. R. 10 Mad. 
295 ; and Queen-Empress v. Bliarmappa, I. L. R. 
12 Mad. 123, dissented from ; Begina v. Balvant^ 


C ONFE S SI ON —C 071 tiimed, 

(1) CONFESSIONS TO MAGrlSTRATE^ conoid* 
11 Bom. 137 ; and Queen- Emjcress v. Sangappa, 
Bom.H.C. Cr. Rulings of 25th April 1889, followed. 
Queen-Empress v G-haeya. 

[19 Bom. 728 

6, — Go7ifession sul)segue7itly retracted, Effect of — 
Crlmmal Procedure Cqfl.e (1882), s. 164.] It is 
unsafe for a Court to rely on and act upon a con- 
fession which has been retracted unless upon a 
consideration of the whole evidence in the case 
the Court is in a position to come to the unhesi- 
tating conclusion that the confession is true ; 
that is to say, usually, unless the confession is 
corroborated by credible independent evidence. 
Queen- Emjrr ess v, Baiifi, I. L. R. 10 Mad. 295, 
referred to. Queen-Empress u. Mahabir. 

[18 All. 78 

(2) CONFESSIONS TO POLICE-OFFICERS. 

7, — Gorifesslon vicmle to a Police-officer by accused 
while i7i Police custody — Evidemce Act {I of 1872), 
ss, 25 a7id 26.] A statement made to a Police-officer 
by an accused person while in the custody of the 
Police, if it is an admission of a criminating 
circumstance, cannot be used in evidence under 
ss. 25 and 26 of the Evidence Act (I of 1872). 
Queen-Empress v, Javecharam. 

[19 Bom. 363 

8, — Police oiLstody — Jailor in a Native State — 
Evlde 7 ice Act {I of 1872), s. 26.J The custody of 
the keeper of a jail in a Native State, who is not 
a Police-officer, does not become that of a Police- 
officer, merely because his subordinates, the warders 
of the jail, are members of the Police force of that 
State. In the absence of any suggestion of a 
close custody inside the jail, such as may pos- 
sibly occur when an accused person is watched 
and\"uarded by a Police-officer investigating an 
offence, s. 26 of the Evidence Act (I of 1872) 
does not exclude such a jailor from giving 
evidence of what the accused told him while in 
jail. Queen-Empress v. Tatya. 

[20 Bom. 795 

(3) STATEMENTS TO OTHERS THAN POLICE- 
OFFICERS WHILE IN CUSTODY. 

Evidence Act {I of 1872), 5. 26 — Statement of 
accused to friend — Statemmi made in temporary 
absence of Policed] A person under arrest on a 
charge of murder was taken in a tonga, from 
the place whgre the alleged offence was commit- 
ted, to Godhra. A friend drove with her in the 
toiiga and a mounted policeman rode in front. 
In the course of the journey, the policeman 
left the t 07 iga and went to a neighbouring village 
to procure a fresh horse, the tonga meanwhile 
proceeding slowly along the road for some miles 
without any escort. In the absence of the police- 
man, the accused made a communication to her 
friend with reference to the alleged offence. At 
the trial it was proposed to ask what the prisoner 
had said, on the ground that she was not then in 
custody, and that s. 26 of the Evidence Act 
I (I of 1872) did not apply -.—Held, that, notwith- 
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CONFESSION — continued, 

(3; STATEMENTS TO OTHERS THAN POLICE I 

OFFICERS WHILE IN CHSTODY-co«,cM. ' 
standing the temporary absence of the policeman, 
the accused was still in custody, and the question 
must be disallowed. Queen-Bmpeess v. Lester. 

[20 Bom. 165 

(1) CONFESSIONS OF PRISONERS 
TRIED J(?INTLy. 

10. — Confession made hy person charged jointly 
with another for separate offences ari sin q out of one 
transaetion. Admissibility of ms against the other — 
Evidence Act (/ of 1872), s. 30.] In order to con- 
stitute^ an offence under s. 373 of the Penal 
Code, it is not necessary that the intention or 
knowledge of likelihood as to the employment of 
the minor for purposes of prostitution should be 
with reference to employment either immediate 
or at some definite, and not very remote, future 
period, but an offence uuder the section is complete 

as soon as a girl is purchased with the guilty in- 
tention or knowledge of Hkefihood that she will 
while still a minor under the age of 15 years, be 
employed for that purpose, although the point 
of time for such employment may be remote by 
reason of her physical incapacity for the purpose. 
d. the father of two girls, twins about a year old. 
sold one of them to K, a prostitute, for Rs. 9, and 
within ten days of such sale also sold her the 
other for Rs. 14. ^ was shown to have previous- 
ly purchased another child whom she had brought 
up from her infancy, and who was then living 
with her and leading the life of a prostitute 
Both H and K made confessions as to the guiltv 
knowledge^ and intention with which the sale of 
the two children was made, K's confession was 
made within two hours after her arrest, and 
immediately thereafter she was committed to 
hajat for seven days. On the seventh day, on 
being brought up for trial before the Deputy 
Magistrate, she retracted her confession and 
assigned an innocent reason for her purchase of 
the girl // and r were tried jointly, JI being 
charged with an offence under s 372 
selUag the girls for the purpose of prostitution,' 
and A with an offence under s. .373 vl'- 
buying for the same purpose. Neither was oharff’ 
ed with abetting the other. The two confessions 
were used, as evidence -.—Ileld, that havino- re- 
gard to the circumstances under which the^oon- 
fession of K was given and retracted, it was open 
to suspicion, and could not safely be acted upon 
and thatthe confession made by H was not legally 
admissible against her, as they were not being 
tried jointly for the same offence. Deputy Legal 
Bembmerancbe r,.KARUNA Baistobi. 

[22 Calc. 164 

11. -Evidence Act (I of m2), s. SO-Oo>,/euum 

H were charged with murder. A pleaded'' guilty, 
but he was not convicted or sentenced till the 

KeT T follow.prisoner B. 

The Sessions Judge, holding that both the accused 
were jointly tried for the same offence, took into 
against S the confessions made 
by A, and convicted both of murder :—Be!d, that 


OONFEjSSION — concluded. 

(4) CONFESSIONS OF PRISONERS TRIED 
JOINTLY — concluded. 

after A had pleaded guilty, he could riot be treated 
a3 being jointly tried with B. A\s confessions 
were therefore not admissible against B under 
,a. 30 of the Indian Evidence Act (I of 1872). 
Queen-Empress v. Pahuji. 

[19 Bom. 195 

12. — Evidence Act (I of 1872), s. ^0 — Statements 
of co-accused loho goleaded guilty — Joint trial, 
Where two out of several persons on their trial in 
a Court of Session on a joint charge pleaded guilty 
and made certain statements to the Court, it was 
held that such statements could not be taken into 
consideration as evidence against the other accus- 
ed persons, inasmuch as after pleading guilty, tbe 
persons making those statements were no longer 
on their trial. Queen-Empress v, Pirbhu. 

[17 All, 524 

_ IZ.—Eczdence Act {Iof\%72), s. 'i^O-^Gorr oh ora- 
tion 111 material paidieularsf Where the only 
evidence against two prisoners accused of murder 
directly implicating them in the commis.«ion of the 
crime consisted of confessional statements made 
by them before the committing Magistrate, which 
were subsequently retracted, and the statements 
in such confessions were corroborated in material 
particulars by other evidence on tbe reeord\— Held, 
that the evidence was sufficient to support a con* 
viction. Queen-Empress v. Raru Nayar. 

[19 Mad. 482 

CONFISCATION OF PROPERTY. 

See Hindu Law— Inheritance — Im- 
partible Property, ^ 

[17 All. 450 

CONSIDERATION. 

• See Civil pRocfiiDURE Code, s. 2.57A. 

[17 Mad. 382 

Sec Contract Act, s. 2. 

[20 Bom. 755 

See Contract Act. s. 23— Illegal Con- 
tracts — Against Public Policy. 

[23 Calc. 645 

See Contract Act, s. 25. 

[17 All. 264 

[20 Bom. 755 

See Contract Act, s. 63. 

[19 Mad. 398 

See Executor. 

[22 Calc. 14 

See Vendor and Purchaser— Consi- 
deration. 

[19 All. 35 

— — , Failure of. 

See Limitation Act, Art. 97. 

[18 Mad. 173 
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C ONSIDE RATION — c o ncl u decl, 

for promissory note, Suit upon. 

See Right op Suit — Conteacts and 
Agreements. 

[17 Mad. 262 

, Illegal. 

See Contract Act, s. 23— Illegal Con- 
tracts— Generally. 

[20 Mad. 84 

in part illegal. 

See Contract Act.s. 23— Illegal Con- 
tracts— Compounding Criminal 
Offence. 

[18 Mad. 189 

See Vendor and Purchaser — Consi- 
deration. 

[19 All. 35 

, Obligation to repay. 

See Landlord and Tenant — Forfei- 

ture-Breach OF Conditions. 

[18 Mad. 32 

, Payment of. 

See Evidence— Parol Evidence- 
Varying OR Contradicting Writ- 
ten Instruments. 

[18 All. 168 

j Proof of. 

See Onus of Proof— Documents Re- 
lating to Loans, Execution of 
and Consideration for. 

[20 Bom. 367 
[23 Calc. 950 

CONSIGNOR AND CONSIGNEE. 

— Goods consigned to agent for sale on eonimission — _ 
Ilundis drawn against goods and paid hy agent — 
Ilailway receipts sent to agent — Eqnitahle assign- 
rient of goods by consignor — Goods attached by 
jndgment-eredltor of consignor — Claim by agenti] 
One P ab Viramgam consigned certain bags of 
seed to V H f Go. at Bombay for - sale on com- 
mission and drew liundu against the goodsT'or 
Rs. 3,200, which ab his request V H S' Oo, accept- 
ed and paid on receiving the railway receipts by 
post. I'he goods were to be sold on arrival on P\s ^ 
account, and the proceeds credited to him as 
against the advances made by the payment of 
the Imndis. On the arrival of the goods ab 
Bombay, they were attached by J3 S S' Go., 
who had obtained decrees against P : — Held^ that 
V H ^ Co. were entitled to the goods. They had 
made specific advances against the goods. B S df 
Go., as attaching creditors, occupied the same 
position as P himself, and had no better claim to 
the goods than he had, and if he had attempted 
to prevent the goods reaching the hands of V H 
S’ Go., who at his request had made specific 
advances against them, he would have been 
restrained by injunction. Velji Hieji v. Bhar- 
MAL feHRlFAL, 


CONSOLIDATION OF CLAIMS. 

See Practice — Civil Cases— Admiral- 
ty Court. 

[22 Calc. 511 

CONSULAR COURT AT ZANZIBAR. 

See High Court, Jurisdiction of — 
High Court, Bombay-Civil. 

, [20 Bom. 480. 

See Jurisdiction op Criminal Court- 
General Jurisdiction. 

[19 Bom, 741 

CONTEMPT OF COURT. Col. 

1. General Cases 238 

2. Penal Code s. 174 ... 239 

See Receiver. 

[22 Calc. 648 

(1) GENERAL CASES. 

1 . — Punishment by imgorisonment — Practice — 
CivilProcedurc &ode{\’d)%‘l),s. Wd).'] Oalsb Septem- 
ber, 1890, in an administration suit in which G, as 
executor of a will, was defendant, a receiver was 
appointed, and G was ordered to deliver to the 
receiver certain Government promissory notes of 
the value of Rs. 45.000 belonging to the estate, 
which was the subject-matter of the suit. He did 
not obey the order, and absconded from Bombay ; 
and, on I6bh March. 1891, in his absence, a rule 
for his attachment for contempt was made abso- 
lute. It was afterwards ascertained that he had 
used the notes for his own purposes. A warrant 
was issued for his arrest, and he wa s apprehended ; 
and, on 23rd April. 1 89 1 , he was convicted of crimi- 
nal breach of trust and sentenced to eighteen 
months’ imprisonment. Previously to his trial 
(y/A, on the 9th April, 1891), he had been com- 
mitted to jail for contempt of the order of Sep- 
tember, 1890, so that after his conviction he was 
in jail both under his sentence and under the order 
for contempt. On the 4bh October, 1892. the Court 
passed a money decree in toe administration suit 
against the defendant for Us. 8O.0U0 and costs. 
The sentence passed upon the defeudaub for the 
criminal offence expired on the 22nd October, 1892. 
Applications for his release from imprisonment 
under the order for contempt were made in 
December, 1S92, and lObh April, 1893, bub were re- 
fused. Counsel now moved again for his release: — 
Held, that the defeudaub should be released from 
imprisonment. The right of the phaintiff to de- 
mand the promissory notes for him was merged in 
the moTieyo^ecree. The right to demand the notes 
was gone, and the order that he should deliver 
them up to the receiver had ceased bo be operative. 
The commitment, in so far as it was intended to 
enforce obedience to the order of the 1st Septem- 
ber, 1890, could no longer be continued on that 
ground. It was the decree now, and nob the order 
w’hich constituted the measure of the obligation 
between the parties. That was a simple money- 
decree, and it was contrary to the expressly 
declared will of the Legislature and to all modern 
principle and precedent to keep a defendant under 
commitment for contempt bo compel him to pay a 
money-decree. If the attachment order was re- 


[21 Bom. 287 
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CONTEMPT OF COURT — concluded, 1 

(1) GENERAL Ok^'Ei^—coriclvded. 

garded asapunislimentfor the defendant’s offence 
in not having delivered up the notes, the punish- 
ment should he commensurate with the offence. 
Imprisonment under it could not be indefinite. 

By s. 493 of the Code of Civil Procedure (Act 
XIV of 1882), the Legislature indicated that such 
imprisonment should not extend beyond six 
months. The defendant hau, however, been in 
jail for more than twenty months. For the 
criminal offence he had suffered the punishment 
to which he was sentenced, and the Court would 
not be justified in indirectly adding to its duration. 
Adyocatb-General of Bombay u. Gangji 
Akhai. 

[19 Bom. 152 

(2) PENAL CPDB, S. 174. 

2 . — ^on-attendance in ohedience to an order of a 
public servant— Absence of public servant.'] The 
offence contemplated by s. 174, Penal Code, is an 
omission to appear at a particular Mine and at a par- 
ticular place before a specified public functionary. 
Where, therefore, the public servant was absent on 
the date fixed in a summons : — Held, that the per- 
son summoned could not be convicted under this 
section, though he failed to attend, having the in- 
tention to disobey the summons, Queen^Empress 
V. Krishtappa. 

[20 Mad. 31 

CONTINUING OFFENCE. 

See Kidnapping. 

[19 AIL 109 

CONTRACT. 

Col. 

1. Construction of Contracts ... 241 

2. Breach of Contract ... 24.5 

3. Wagering Contracts ... 246 

See Acquiescence. 

[17 Mad. 275 

See Cases under Contract Act. 

See Custom. 

[20 Mad. 275 

See Cases under Interest— Omission 
to Stipulate for, or Stipulated 
Time has Expired. f 

See Jurisdiction— Causes of Juris- 
diction-Cause OF Action. 

[18 Bom. 43 

See Pleader— Remuneration. 

[17 Mad. 306 
See Cases under Right op Suit — 
Contracts and Agreements. 

■ , Breach of. 

See Damages— Measure and Assess- 
ment OF Damages — Breach op 
Contract. 


CONTRACT — continued, ^ 

See Hindu Law — Marriage — Be- 
trothal. 

[21 Bom. 23 

See Injunction — Special Cases — 
Breach of Agreement. 

[18 Bom. 702 

Sec Jurisdiction— Causes op Jurisdic- 
tion-Cause OF Action. 

[13 All. 400 

56^6^ Lijiitation Act, Art. 11.5. 

[19 Mad. 391 
See Registration Act, s. 49. 

[17 Mad. 456 

, Continuing breach of. 

See Interest— Omission to Stipulate 
for, or Stipulated Time has 
Expired. 

[19 All. 39 

, Construction of. 

Sec Company— Rights of Sharehold- 
ers. 

[19 Bom. 1 
[L. R. 21 1. A. 139 

See Limitation Act, Art. 116. 

[20 Bom. 8 

See Small Cause Court, Presidency 
Towns — Jurisdiction — Damages 
FOR Breach op Contract. 

[19 Mad. 304 

, Gratuitous. 

See Executor. 

[22 Calc. 14 

, Illegal. 

r See Bengal Tena>?cy Act, s. 29. 

[24 Calc. 895 
See Company— Formation and Regis- 
tration. 

[19 Mad. 31, 200 
[20 Mad. 68 

See Cases under Contract Act, s. 23. 

See Contribution, Suit for — Joint 
Wrong- DOERS. 

[17 Mad. 78 

See Executor. 

[22 Calc. 14 

, Implied. 

See Madras Rent Recovery Act, s. 11. 

[17 Mad. 43, 50, 54, 73 

See Special or Second Appeal- 
Grounds op Appeal— Question OP 
Fact. 

[17 Mad. 43 

of service. r. 

See Act XIII OF 1869. 


[17 Mad. 168 
[21 Bom. 175 


[21 Calc. 262 
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CONTRACT — co7itimied, 

, of service, Breacli of. 

See Warrant of Arrest. 

[20 Mad. 235, 457 

Oral, suit for money payable 

under. 

See Interest-Omission to Stipulate 
FOR, OR Stipulated Time has 
Expired. 

[20 Mad. 481 

, Privity of. 

56^^ Landlord and Tenant— Transfer 
BY Tenant. 

[21 Bom. 311 

, Rescission of. 

See Contract Act, s. 39. 

[18 Mad. 126 

See Specific Relief Act, s. 35. 

[18 Bom. 342 

S‘e Vendor and Purchaser— Purcha- 
sers, Rights of. 

[20 Bom. 522 

, Suit on. 

See Jurisdiction— Causes of Jurisdic- 
tion-Cause of Action. 

[18 All. 400 

(1) CONSTRUCTION OF CONTRACTS. 

“I,-— Delivery order for goods deliver able monthly 
— SiiiT}‘CO)itraet — Tender — Reimdiation of contract 
— Damages.'] The defendant entered Jinto a con- 
tract with the Union Mills for the purchase of 
“90,000 gunny bags at Rs. 21-8 per 100 bags, 
delivery from October to March, each month 
16,000 bags.” Subsequently the defendant cou- 
tracted to sell to the plaintiffs these 90,000 bags, 
at Rs. 24-2 per 100 bags, delivery from October 
to March, lo.OOO each month, buyers to pay 
difference cash against delivery order on mills.” 
In August the defendant made out in the 
plaintiffs’ favour a delivery order directing the 
mills to deliver 90,000 bags on receiving payment 
for the same at Ks. 21-8 per 100 bags, and on 
the same day sent to the plaintiffs a bill showing 
the amount of difference payable to him by them.^ 
The plaintiffs refused the delivery order on the 
ground that it had not been accepted by the 
mills ; but, on a subsequent tender of the order 
and bill, they offered, on the 5th September, 
to pay the amount of difference on receiving a 
delivery order accepted by the mills. The defend- 
ant treated the contract as at an end, and sold the 
bags in the market. In a suit for damages: — 
Beld^ that the defendant sold not only a delivery 
order, but the right to obtain from the mills 90,00o 
bags, deliverable in lots of 16,000 per month, 
after payment of the difference ; and impliedly 
undertook that the mills would accept the deli- 
very ordpsr and deliver the goods in terms thereof 
when presented ; that the plaintiffs were entitled 
to get the delivery order at any reasonable time 


CONTRACT — continued. 

(1) CONSTRUCTION OF CONTRACTS— 

before the first monthly instalment fell due ; and 
further, that the defendant was not entitled to 
repudiate the contract after the plaintiffs’ offer 
of the 5th September, and having done so, was 
liable in damages. Ramdeo v. Cassim Mamoojee. 

[21 Calc. 173 

2. — Executory cc^itract involving 'personal con- 
siderations — Assig nment of contract — Contract con- 
sisting of distinct contracts loith separate parties.] 
Seven salt manufacturers, the defendants, con- 
tracted with A to manufacture and store in the 
factory in the name of and for the benefit of A 
such quantities of salt as he might require them to 
manufacture each season for seven years, in con- 
sideration of A’5 paying them at the rate of 
Rs. 11-8-0 per garce cf salt (four months’ credit 
after each delivery being allowed to A), and of his 
paying Government taxes and dues, and executing 
all but petty repairs in the defendant’s factory. 
B was a party ^ith A to the contract though he 
was not expressly mentioned therein. A assigned 
his share in the contract to G. B, as first plaintiff, 
and G, as second plaintiff, brought a suit against 
the defendants alleging that the defendants had 
failed to fulfil their part of the contract during 
the second year of its continuance (1886), and 
praying (1) that all the defendants be directed 
to deliverto the plaintiffs the salt collected during 
1886: (2) that defendants 2, 4 and 7 should be 
held liable for any damages plaintiffs might 
suffer through a fall iu the price of salt. The 
Court of first instance, having held that the 
contract contained seven separate and distinct 
contracts, each defendant having contracted 
with reference to his own pans only, decreed 
(1) that the seven defendants should pay damages 
at the rate of Rs. 6-12-0 per garce for the salt 
collected by each during the years 1S86 to 1889, 
leaving the quantity to be ascertained in the 
execution of the decree ; (2) that the defendant 
should pay the plaintiff’s costs. On appeal the 
District Judge modified the decree by fixing the 
rate of damages at Rs. 45-10-0 for each garce of 
salt : — Held^ on appeal, that A was not competent 
to assign his interest in the contract to the 
second plaintiff, since the contract was based on 
personal considerations, and that the assignment 
of it as an executory contract was invalid with- 
out th.e consent of the defendants. Farrow v. 
Wilson, L. R. 4 G, P, 744 ; Humble v. Hunter, 12 
Q. B. 310 ; Arkansas Valley Meltmg Compa^iy 
V. Belden Miming Company , V21 V . S. R. 379; 
followed. -tNAMASIVAYA Gurukkal V. Kadir 
Ammal. 

[17 Mad. 168 

3. — Gontract to sell from 2,600 to 3,600 tons of 
coal — Breach of contract — Non-delivery of coal — 
Damages,] On the l8bh May, 1893, the defend- 
ants sold to the plaintiffs “ the entire cargo of 

coal per steam-ship , May shipment, vld 

canal, amounting to 2,500 to 3,500 tons or 
thereabouts.” The defendcints intended a certain 
steam-ship called the Fthelalda, which carriec? 
a cargo of 3,395 tons of coal, to satisfy this 
contract. This ship, however, did not load in 
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CONTRACT- coiltbiued, 

(1) CONSTUUCriON OF CONTK^CTS— 

May, and consequently her cargro did not fulfil 
the condition of the contract. From the day of 
making the contract, the plaintiffs had been 
urging the defendants to declare the name of the 
vessel in which the coal contracted for was to be 
shipped. On the Uth June, the defendants by 
letter informed the plaintiffs that the vessel 
chartered for their May shipment” had not loaded 
in May, and they offered to cancel the contract. 
On the same day, however, and about an 
hour after the plaintiffs had received this letter, 
and before they had replied to it, the defendants 
sent them another letter as follows We have 
now been informed that the boat our coals 
have been loaded in is the Mlielaida^ and we 
now beg to declare it.” Correspondence sub- 
sequently passed betweecf the parties. On the 
loth June, the plaintiffs wrote to the defendants 
as follows ; — “ Please inform us finally what you 
intend. In case the JStlielaidcv is declared as 
bringing coals sold to us under co«tract of 18th 
May, please let us know the date of her sailing, 
landing, and the particular date of her arrival in 
Bo«aibay, and also how much coal she has on 
board.” On the following day the defendants 
replied : “ The JEtlielaida is the boat chartered 

for the cargo we sold you We do not positively 

know whether she commenced to load in May or 
June. She was expected to load about 8,300 
tons ” On the 28th June, the defendants wrote 
definitely stating that the “ Mkelai.du did not 
load in May.” The plaintiffs refused her cargo, 
and sent in a statement of their alleged loss cal- 
culated upon 8,300 tons, the amount stated to be 
the cargo of the Etlielaida in the defendants' 
letter of the 14th June : — Held, that the damages 
must be calculated upon a cargo of 2, .500 tons 
only. The Etlielaida was never incorporated 
into the contract. The defendants declared her 
against the contract ; bub, after they had inform- 
ed the plaintiffs that she had nob loaded in May. 
the plaintiffs refused her cargo. The contract, 
which the defendants failed to fulfil, was a con- 
tract to deliver the Etlielaida cargo, which they 
were always ready and willing to deliver. The 
option rested with the defendants whether they 
would deliver 2,500 or 3.500 tons, or any inter- 
mediate quantity, and upon no principle could 
the Court exercise that option for them and 
declare that they were liable to deliver more than 
a cargo of 2,600 tons. Cuesetji Jb-ihangiu 
Khambatta V, Crowder. 

[18 Bom. 299 

^,^ContTadt Act {IX of 1872), s. ?>^^Shipment 
at monthly intervals.'] The defendant agreed to pur- 
chase from the plaintiffs 120 cases of condensed 
milk which were to be shipped in London and 
delivered in Madras. The agreement stipulated 
for shipment in sis lobs of twenty cases each at 
monthly intervals, bub it contained a proviso, 
whereby the plaintiffs were excused from monthly 
shipments if space in ships sailing for Madras 
were not available The second shipment was 
^not made within one month from the date of the 
first shipment ; thereupon the defendant repudi- 
ated the contract : — Held (1) that the interval of 


CONTRACT- continued. 

(1) CONSTRUCTION OF CONTRACTS— 
time contemplated in the contract was one month 
more or less, regard being had to the time which 
it might be reasonable to allow to the plaiuciffs 
' for finding a steamer available for the required 
! shipjneut ; (2) that the plaintiffs having failed 
: to make the second shipment by a steamer of 
! which they might have availed themselves, the 
I defendant was justified in rescinding the contract. 

! VoLKART Brothers v. Rutnavelu Chetti. 

I [18 Mad. 63 

i 3.—Sale of goods — Special gjlace of delivery “ to 
I he mentioned hereafter ” — Assessment of damages 
j -—Gontract Aot (IX of 1872). ss. 49, 94 and 281.] 

! Bought and sold notes of Purneah indigo seed 
1 provided : The seed to be delivered at any 

I place in Bengal in March and April 1891.” It 
! was added, the place of delivery to be mention- 
j ed hereafter.” The buyer made mention of this 
j on the 20fch March, 1891, in a letter to the broker 
for both parties. This letter, specifying Howrah 
Railway Station as the place, was forwarded to 
the vendor, who replied that he would deliver at 
; his own godowus at Sulkea. This the buyer 
i declined. The vendor and the buyer each insist- 
, ing that the place named by him was the proper 
I one for delivery, the buyer refused to accept at 
! the vendor’s godowns, or at any place other than 
Howrah station. The vendor remained for a 
certain time ready and willing to deliver at his 
i godowns at Sulkea ; and the buyer not accepting 
j delivery at that place, the vendor declared the 
contract cancelled. The buyer then sued him for 
breach of the contract to deliver at the place 
mentioned by the buyer. On the question 
whether the vendor had discharged his liability 
by readiness and willingness to deliver at his 
own godowns at Sulkea : — Held, that the choice 
of place given originally by the contract to the 
buyer, subject only to the express contract that it 
must iu Bengal, and to'^the implied one that 
it must be reasonable, had not been converted, by 
the words about mention ” thereafter, into a 
deferred question to be settled by a subsequent 
agreement. The buyer, according to the contract 
already subsisting, had the right to fix the place. 
There was a special promise iu the contract as to 
j the delivery, and to complete its terms nothing 
more was required than a mention by the buyer 
p.of a reasonable place within Bengal. This had 
been made by him. The contract therefore did 
not fall within a. 94 of the Indian Contract 
Act (IX of 1872) dealing with cases where there 
has been no special promise as to delivery, and 
fixing the place of production as the place for 
delivery; but rather resembled what was contem- 
plated in s. 49, And the buyer was entitled to 
damages on the contract. Grenox v. LachMI 
Narain Augurwala. 

[24 Calc. 8 
[L. R. 23 1. A. 119 

6 . — Sale of goods — Contract to supply goods at 
fined priee — Bwtg imposed' on material subsequently 
to date of contract — Liability to supphfi goods — 
Indian Tariff Act (VIII of 1894), 5 . 10.] On 
2nd November, 1894, the defendant contracted to 
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supply the pLiinfciff wihh a certain quantity of 
(lliotafs made of European or Egyptian yarn ISTo. 
80 at the rate of 225 pairs each month for a 
period of one year. In JaTiuary, 1895, an import 
duty of five per cent was imposed by Governvneut 
on the yarn. The defendant thereupon declined 
to supply the dhotars unless the plaintiff paid the 
duty in addition to the contract price : — Held, that 
under s. 10 of Act VIII of 1894 the defend- 
ant could call on the plaintiff to pay the duty 
which he had paid on the yarn, that is, he could 
add so much to the contract price as would be 
equivalent to the duty which he himself had 
paid. The question was whether the dhotar.s 
supplied to the plaintiff were actually made out 
of yarn on which duty had been paid by the 
defendant. Trikamlal Jamnadas v, Kalidas 
Dalpatram. 

[21 Bom. 628 

(2) BREACH OF CONTRACT. 

7 . — Btcllding contract ^Breach of con tract — 
Power of re-entry —Certificate of architect, how far 
conclu.nve,'\ By a building contract entered into 
between plaintiff and defendants, it was agreed 
that plaintiff sliouid erect certain premises on 
behalf of the defendants at the rates specified 
in the bill of quantities annexed. The agreement 
provided that defendants should pay to plaintiff 
at the rate of 90 per cent, upon the value of work 
executed and materials laid down as certified by 
the architect, and that, should defendants make 
default in so doing for a period beyond fourteen 
days after the amount thereof shall have been 
certified, plaintiff should be at liberty to suspend 
the works and require payment of all works 
executed aud materials laid down. The agree- 
ment further provided that, if the contractor 
shall suspend or delay the performance of his 
part of the contjracb, the defendants might, 
through their architect, give notice requiring the 
works to be proceeded with, and in case of default, 
on the part of the contractor for a period of 
twenty-eight days might enter upon and take 
possession of the premises. It was further pro- 
vided that the decision of the architect, with 
respect to the amount, state, and condition of 
the works actually executed or in respect to any 
questions that may arise, shall be "final. Durin^^ 
the continuance of the works, disputes arose as 
the amount due to the plaintiff, although certified 
by the architect as agreed, aud in consequence 
plaintiff refused to continue the work, where- 
upon defendauts after giving due notice entered 
upon the premises. Plaintiff sued for damages 
in consequence of the defendants having taken 
possession and for the balance due on the 
accounts: — Held (1) that the defendants com- 
mitted a breach of the contract bj refusing to 
pay the full amount due under the architect’s cer- 
tificate; (2) that the plaintiff thereupon rescind- 
ed the contract, and that, therefore, defendants 
were entitled after due notice to enter and take 
possesion; (3) that in the absence of proof of 
collusion between the architect and the plaintiff, 
the defendants were bound by the architect’s 
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certificate as to the amount due to the plaintiff. 
Kuppcjsami Naidp V. Smith &; Co. 

[19 Mad. 178 

8, — Sale of una^eertained g oods— Appropriation 
hy vendor — Passing of property — Power of resale — 
Contract j\.ct (VAl of 18/2), s, 107 — Hecisurc of 
damages.] The eomract wuas for sale, by descrip- 
tion of 15 bales of grey shirtings (to arrive) 
at an agreed price. It was found that the 15 
bales, which were tendered by the plaintiff, did 
answer the description, but the defendants refused 
to accept them, alleging that they were wrongly 
marked. Under the contract of sale, the plain- 
tiffs had an express power of re-sale. After 
giving notice to the defendants, they had the 
goods re-sold at auction and bought them in 
themselves as the highest bidders, Then they 
brought an action for the difference between the 
contract price and the price realized at the re- 
sale, frammg%Tihe suit as for loss on resale and not 
for damages for breach of the oontmot :—l/eld, 
the defendants having refused to accept the goods, 
the property in them remained in the vendors 
(plaintiffs), and the re-sale had no effect what- 
ever. To such a case as this neither s. 107 of 
the Contract Act nor the proviso for re-sale in 
the contract itself can have any application. 
Such power is required when the property in the 
goods has passed to the purchaser, subject to the 
lieu of tlie vendor for the unpaid purchase-money. 
The plaintiffs were entitled to receive only the 
difference between the market price of the day and 
the contract price, and that was the true measure 
of damages. Yqle & Go. v. Mahomed Hossaix. 

[24 Calc. 124 

9. — Appropriation hy vendor — Passing of proper- 

ty— Power of resale — Contract Act 1872), 

.V. IQl — Measure of damages.] The plaintiff under 
several contracts with the defendant produced by 
manufacture goods answering to the descriptioii 
of the contracts, and appropriated them to the 
several contracts. On notice of the production 
of the goods being given to the defendant, he 
directed the goods so appropriated to be marked 
and despatched for shipment according to certain 
instructions. The plaintiffs carried out these in- 
structions, bub the goods could not be shipped, as 
the vessels in which they were to be shipped were 
not available at their usual place: — the 
ownership in the goods was transferred to the 
defendant, and the plaintiffs became entitled 
under 8.%107 of the Contract Act. after due notice, 
bo resell them on the defendant’s refusal to take 
delivery and to recover as damages, the difference 
between the contract price of the goods and the 
price at which they were resold. Clive Jute 
Mils Co. v. Eerahim Arab. 

[24 Calc. 177 

See Prag Naraix v. BIulchand. 

[19 All. 535 
(.3) WAGERING CONTRACTS. ^ 

10. — Contracts to huy and sell Government pro- 
missory notes— Contract Act {IX of 1872), s, 30— 
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Otins of i^v oof. A, on various occasions, agreed 
to sell to j5 (^souJiar) certain amounts of Govern- 
ment of India promissory notes, amounting in all 
to 4^ lakhs, for delivery on the following 30th of 
November. On the 28 bh of November, B agreed to 
sell and A to buy 4^ lakhs worth of the notes for 
delivery on the 30th of November. N did not per- 
form his contract to sell, and JB sued him for 
damages, amounting to Rs. 7,109-6-0, being the 
difference between the price at which he (B) 
had agreed to buy, and the price at which he had 
agreed to sell. B denied that the transactions were 
I)o?id fide contracts made in the ordinary way of 
business, and pleaded that the real contract was 
only to pay differences as ascertained by the 
price of the Government paper on the 30th of Nov- 
ember, and that such a contfact being, byway of 
wager, was void under s. 30 of the Contract Act: — 
Held.^ on the evidence, that neither partly intended 
bond fide purchases and sales for delivery, and that, 
therefore, the contract was void tm a wagering 
contract: — Bold, on appeal, that the burden of 
proof that the agreements were wagers, z.e., 
that they were not in substance what they were 
in form, lay on A, as the party so alleging. Be?' 
Muttusami Ayyar, J,, that, it being proved on 
the evidence that it was the defendant’s intention 
at the time he contracted to sell to pay differ- 
ences only, the plaintiff either knew of this in- 
tention or he did not. In the former case the 
contract was a wager, and therefore void, and 
in the latter, there was no co?isensus as to a matter 
which was of the essence of the contract, and 
therefore no valid contract. Be?' Best, J., that 
a contract is not a wagering contract unless it is 
the intention of both parties at the time of 
entering into the contracts to call for or give 
delivery from or to each other (see Tod v. Zaksh- 
midas B 2 i?'S?iota??idas, I, L. R. 16 Bom. 441 ; and 
Orizewood v. Blane, 11 C. B. 526), and that 
no such common intention having been proved, 
the contract was a valid one. Eshoor Doss v. 
Yenkatasubea Rau, 

[17 Mad. 480 

Held fin the same case, on, appeal under the 
Letters Patent, by CoLLiNs. C.J., and Parker. 
and Subram AN iA Ayyar, JJ., that the plaintiff 
was not entitled to recover for the reason that 
the agreement sued on was void under the Con- 
tract Act. s. 30, as being a gambling transaction. 
Eshoor Doss v, Venkatasdeha Rau. 

[18 Mad 306 

XI,'- Contracts to luy and sell Governiimit pro- 
niissor?j iiotes— Contracts for payment of differ- 
ences only — Contract Act {IX of 1872), s. 30,] A 
having on various occasions sold certain amounts 
of Government promissory notes to B, aggregat- 
ing on the whole to 2^- lakhs, for delivery on 
30th November, 1891, ij on the 28th of Novem- 
ber sold the same amount to A for delivery on 
the 30th November. On that day B^ through 
his attorneys, called upon A to retain the ‘ paper’ 
contracted to be sold by A to in respect of that 
contracted to be sold by B to A. and to pay the 
differences in the prices of the two contracts to 
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B, and subsequently sued him for the amount : — 
Held, that, on the evidence, B having admitted 
that the original contract sued on was for pay- 
ment of differences only, it was a wagering 
contract and therefore void : — Held, on appeal : — 
Per Muttusami Ayyar, J., that the above judg- 
ment should be confirmed. Per Best, J., that on 
the evidence it was not proved, that, at the time of 
entering into the original contract, the intention 
of both parties was merely for payment of differ- 
ences, and that consequently the contract was not 
a wagering contract but a valid one. Yenkata- 
CHELLALA ChETTI V. VeNKATA SuBBA RaU. 

[17 Mad. 496 

CONTRACT ACT (IX OF 1872). 

3 SS. 2 (d) and 25. — Sei'vlces rendered 

during the defendant's minority at his desire and 
contiimed at his reguest after his majority — Agree- 
menit to compensate for services.] Services rendered 
at the desire of a minor expressed during his 
minority and continued at the same request after 
his majority form a good consideration for a sub- 
sequent express promise by him in favour of the 
person who rendered the services. By s. 2 {d) of 
the Contract Act, services already rendered at the 
desire of the promisor are placed on the same 
footing with such services to be rendered and 
constitute a good consideration for a definite 
agreement. Cases where a person without the 
knowledge of the promisor or otherwise than at 
his request does the latter some service, and the 
promisor undertakes to compensate him for it, are 
covered by s. 25 of the Contract Act (IX of 
1872) ; in them the promise doos not need a consi- 
deration to support it. SiNDHA Shri Ganpat- 
SINQJI HIMATSINGJI V. ABRAHAM. 

[20 Bom. 755 

, s. 11. 

See Domicile. 

[19 Bom. 697 

See Minor — Liability on Contracts. 

[19 Bom. 697 

See Specific Performance. 

[18 Mad. 415 


See Gift. 

[23 Calc. 15 


See Gift. 

[23 Calc. 15 

See Registration Act, s. 35. 

[21 Calc. 872 


, s. 23. 
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See Bengal Tenancy Act, s. 29. 

[24 Calc. 895 
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CONTRACT ACT (IX OP 1872) ^eontcl. 
See Executor. 

[22 Calc. 14 

(1) ILLEGAL CONTRACTS. 

{a) Generally. 

1. -S. 23.— A<7 reemeyit I y plaintiff and defend- 
ant not to bid against eaeli other at an auction.'] 
There is nothing’ necessarily unlawful in two or 
more persons agreeing not to bid against one 
another at an auction-sale. Haei Balkeishna 
V. Naro Moreshvar. 

[IS Bom. 342 

2. — s. 23. — Lease of a farm to retail opium 
at certain shops in a district — Sub-lease of S 2 ich shops 
ivlthout the Gollector^s permission— Opium Act (1 
of 1878), s, 4 — Lilies made under Opium Act. ss. 43, 
44, 45 and 62 — Right to recover advances made for 
an illegal purpose subseguenthj carried out.] The 
plaintiff who held the farm of the right of retail 
opium at certain shops in a district, and whose lease 
contained a clause prohibiting subletting without 
the Collector’s permission, entered into an agree* 
ment with the defendant to sublet to him, on 
certain conditions, the management of certain 
shops in the district for one year without the 
Collector’s permission. After the expiration of 
the year, the plaintiff brought a suit against the 
defendant to recover the balance due to him 
under the agreement, and obtained a decree : — 
Held^ reversing the decree, that the agreement 
not being permitted by the rules framed under 
the Opium Act (I of 1878) was forbidden by s. 4 of 
the Act, and was void as haying in view an object 
forbidden by law ’,—Held, further, that the plain- 
tiff could not recover the price of the opium sup- 
plied to the defendant, inasmuch as advances 
made for an illegal purpose, subsequently carried 
out, cannot be recovered. Raghunath Lalman 
V, Nathu Hirji Bhate. 

, [19 Bom. 626 

3. — S. 23, — Condition against sub-contract 
— Sub-contract made notwithstanding condition — 
Suit by sul)-G 07 itr actor— Illegality of sub-contract— 
Damages— Compensation for loork done.] Defend- 
ant contracted with the Executive Engineer of 
the Public Works Department to supply mate- 
rials for the construction of a public road. 
One of the conditions of the contract was that 
no work was to be underlet, or let by taslj 
work, by the contractoiv without the express 
permission, in writing, of the Executive Engi- 
neer or his duly authorised agent. Subse- 
quently the defendant, without obtaining the 
requisite permission, entered into an oral agree- 
ment with the plaintiff, under which the plaintiff 
was to do the contract work and the defendant to 
pay him all moneys received from the Executive 
Engineer under the contract, after deducting ten 
per cent, as the defendant’s profit. It did not 
appear that the plaintiff knew of the condition 
against underletting contained in the contract. 
The plaintiff sued the defendant for the balance 
of mon^ due to him under the oral agreement. 
The first Court found that the plaintiff had 
exeouted the whole of the contract work : and that 
the defendant had received from the Executive 


CONTRACT ACT (IX OP 1872) —contd, 

(1) ILLEGAL CONTRACTS — continued, 

{a) Generally — concluded. 

Engineer a total sum of Rs, 2,766-11-11, and of 
this had paid to the plaintiff Rs. 2,334-13-6, 
leaving a sum of Rs, 431-14-5 still in his hands. 
It ordered the defendant to pay this sum to the 
plaintiff less 10 per cent, of the whole sum of 
Rs. 2,766-11-11, aj;id passed a decree accordingly 
for Rs. 155-3-8, On appeal, the Judge varied the 
decree by awarding to the plaintiff the whole 
sum of Rs. 431-14-5. He found that it had been 
agreed that the defendant should retain 10 per 
cent., but held that the agreement to assign or 
sublet the contract was contrary to public policy, 
and bad under s. 23 of the Contract Act (IZ 
of 1872). On appeal to the High Court 
(reversing the decree of the Judge and restoring 
that of the first Court) that as it did not appear 
that the plaintiff knew of the condition in the 
contract, and as the objeotion of illegality was 
not taken by the defendant, the plaintiff was not 
precluded froJh enforcing against the defendant 
his own contract. Even if, however, the plaintiff 
could not enforce the contract, he would, under 
the circumstances, be entitled to receive from the 
defendant compensation for the work and labour 
of which the defendant had received the benefit. 
The only question was how the work done should 
be valued. There was no direct test of its market 
value. The best available test was the amount 
which the plaintiff, at the time when he entered 
into the agreement, accepted as sufficient, namely, 
the amount to be paid by the Executive Engineer 
less 10 per cent. The High Court therefore 
restored the decree of the Subordinate Judge. 
Gangadhar Raghunath Joshi v. Damodar 
Mohanlal. 

[21 Bom. 522 

4. — S. 23. — Unlawful agreement — Promissory 
note given in fraud of insolvency law — Illegal 
consideration.] In a suit on a promissory note 
it appeared that it had been given by the defend- 
ant to the plaintiff in consideration of his with- 
drawing his threatened opposition to the discharge 
of an insolvent and consenting to an arrange- 
ment among the general body of creditors, who 
were not, though the insolvent was, aware of 
this transaction whereby the plaintiff was to 
obtain a special advantage : — Held^ that the 
contract was unlawful, and the suit could not be 
maintained. Krishnappa Ohetti v. Adimula 
MUDALI. 

, [20 Mad. 84 

(&) Against Public Policy. 

5. — S. 23. — Agreement to procure marriage — 
Marriage brohage contract — Sindu law,] An 
agreement to assist a Hindu, for reward, in pro- 
curing a wife is void as being contrary to public 
policy. Vaithyanatham v. Gangarazu. 

[17 Mad. 9 

6. — S. 23. — Champerty — Speculative purchase 
— Agreement not opposed to p>uhlic ‘policy.] In a 
suit for land worth Rs. 2,300, the plaintiff claimed 
under a conveyance executed to him by defend- 



( 251 ) 


DIGEST OF OASES. 


( 252 ) 


f 


CONTRACT ACT (IX OP lB*72)-eontil, 

(1) ILLEGAL CONTRACTS — concluded^ 

(1)) Against Public '?OhiCY---G07iGluded. 

anb No. 1 shortly before suit in consideration of 
Rs. 250. The property had previously belonged to 
the father, since deceased, of the first defendant’s 
wife and her sister, defendant No. 2. Shortly 
after the father’s death, a suit for maintenafjce 
was brought by his slster-indaw against his 
widow and two daughters, in which the then 
defendants alleged that the property now in ques- 
tion had been given by him to the wife of the 
plaintiff's vendor, and the Court recorded a finding 
that the gift was valid : — Held that the plaintiff’s 
pnrchase, which was found by the District Judge 
to be. though not a champertous transaction, one 
of a very speculative character, was not void as 
being contrary to public policy. Gopal Ramolian- 
dra V. Gangaram Anaiidishei, I. L. R. II Bom. 72, 
followed. Ramanuja Ayyangab v, Narayana 

AYIANGAR. 

[18 Mad. 374 

* 7 ^ — S. 23 . — Suit ou elivar exee fted hy prleH 
of Hindu idol — Consideration — Right to succeed to 
office of priest.] In a suit on an ehrar executed 
by the priest of an idol for recovery of arrears of 
maintenance and for a declaration that the money 
due was realizable from the surplus of the chcirao 
(offerings to the idol), and recoverable from the 
defendant’s successors in office ; — HePi, there 
having been at the date of the ehrar a bond fide 
dispute as to the right to suceed to the office of 
priest, there was consideration for the contract, 
and the contract in the circumstances of the pre- 
sent case was not opposed to public policy, Hiles 

V. New Zealand Alford Estate Go,, L. R. 32 Gh. 
D. 266, referred to ; Parson v. Thompson, 1 H. 
Bl. 322 ; Waldo v. Martin, 4 B. & C. 819 ; Juggur- 
natli Roy Ghowdhry v, Kishen Pershad Surma, 7 

W. R, 266 ; Hurga Bihi v. Ghanchal Ram, I. L, R. 
4 All, 84; Narasimma Tliatha Archary a v. Amin- 
tha Bliatta, I. L. R, 4 Mad. 39 ; Kappa Gurukal 
V. Horasami Gurukal, I. L. R. 6 Mad, 76 ; Vurniah 
Valia V. Ravi Vurma Kunhi Kutty, I. L. R, I Mad. 
235, distinguished ; Mancha ram v. Pransliaiikar , 
I. L, R. 6 Bom. 298 ; and Sitarambhat v. Sitci- 
ram Ganesh, 6 Bom. D. C. 250, referred to. 
Giruanund Datta Jha v. Sailajanund Datta 
Jha. 

[23 Oalo. 645 

( 6 ’) OoMPOUNDiNG Criminal Offence. 

8 . — S. 2Z.—Gonsideration in part illegal — 
Stifiing a proseoutioTi.] The plaintiff, claiming to 
be entitled together with two of the defendants 
to the office of archakaot a temple, suedfiu 18S9 
for a declaration of his title, and for a declaration 
that an agreement entered into by them in 1886 
with the other defendants was void as having been 
executed under coercion, and because part of the 
consideration was the withdrawal of a pending 
criminal charge of trespass and theft against 
them. These averments were proved i—Held, that 
the agreement was void although the withdrawal 
of the criminal proceedings formed part only of 
fee consideration for it. Srirangaohariar v. 
K 4 MASAMI Ayyangar. 

[18 Mad. 189 


CONTRACT ACT (IX OF 1872) —contd, 
, s. 24. 

See Bengal Tenancy Act, s. 29. 

[24 Calc. 895 

1. — S. 2S,-~Gonslileratinn — Agreement to com- 
pensate for services rendered.] Oases where a 
perso*u without the knowledge of the promisor or 
otherwise than at his request does the latter some 
service, and the promisor undertakes to compensate 
him for it, are covered by s. 25 of the Contract 
Act (IN of 1872) ; in them the promise does not 
need a consideration to support it. Sindha Shri 
Ganpatsingji Himatsingji V. Abraham. 

[20 Bom. 755 

2. -S. 25, cl. (3). — Power of Oolleetor as 
Agent to Court of Wards — Promise to pay a time- 
barred debt — Madras Regulation V of 1894, s. 
17.] A Collector has jo authority to bind a 
ward of the Court of Wards by a promise under the 
Contract Act, s. 25, cl. 3, to pay a debt which is 
barred by limitation. Suryanarayana v. Na- 
rendra Thatraz. 

[19 Mad. 255 

3. — S. 25 and S. ^0,— -Consideration for 
agreement — Agreement to put estate under ‘manage- 
ment of Court of Wards,] H D and S D, two 
brothers, constituted a joint Hindu fapiily owning 
considerable landed property. H D having incurred 
heavy personal debts, the two brothers in 1879 
united in applying to have their property taken 
over by the Court of Wards, This was done ; 
and, on the 17th of June, 1889, while such pro- 
perty was still under the management of the 
Court of Wards, the two brothers entered into an 
agreement whereby H B remained as manager 
of the property with an allowance of Rs. 12,000 
per annum for his support, but ceded to his 
brother absolutely and unconditionally all his 
proprietary interest in the family property, and all 
power to make the family property liable in any 
way for the payment of his debts. On the 6th of 
October, 1839, the Court of Wards released the 
property freed from the liabilities imposed upon 
it by HD. In 1891 one B B obtained in the 
Court of the Subordinate Judge at Agra a money- 
decree against HD, HD died in the following 
year, and, subsequently to his death, B D sought 
to execute his decree against S -0 as representa- 
tive of 77 D by attachment of property in the 
Klands qI S D, SB objected to the attachment, 
and his oVjjection was* allowed. B D appealed, 
and on this appeal it was held that, having regard 
to the agreement of the 17th June, 1889, above 
referred bo, the property in question could not be 
attached as the property of H D, The said 
agreement was not bad for want of consideration; 
the consideration being that at the request of his 
brother, which must be presumed from the cir- 
cumstances of the case, S D had agreed to place 
his interest in the property under the management 
of the Court of AVards, and had also foregone, 
during the ten years that estate was under the 
management of the Court of Wards, the greater 
part of his interest in the profits of therestate, 
and had refrained on cessation of the Court of 
Ward’s mauagenient from suing his brother fqx 
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CONTRACT ACT (IX OP lQ^2)-eont(h 
an account ; and even if this were nob so, the 
agreement would be good either under s. 25, cl. 
(2) or under s. 70 of Act IX of 1872. Bithal 
Das V. Shankae Dat Dube. 

[17 All. 264 

■ , s. 30. 

See Cases under Contract— Wager- 
ing Contracts. 

, s. 38. 

See Debtor and Creditor. 


, s. 39. 


[20 Mad. 461 


See Contract— Construction op Con- 
tracts. 

[18 Mad. 63 


CONTRACT ACT (IX OP 1872) — confd. 
, s. 51. 

See Bight op Suit— Contracts and 
Agreements. 

[19 Bom. 546 

, S. 63. — Agreement extending time for 

goerfonnance of contract — Consideration.] An 
agreement, extending the time for the perform- 
ance of a contract* falling under s. 63 of the 
Contract Act, does not require consideration to 
support it. Davis v. Cundasami Mudali. 

[19 Mad. 398 

, s. 68. 

xSee Minor— Liability on Contracts. 

[21 Calc. 872 


, S. 39. — Mortgage — Fart hr each of con- 
tract hg mortgagee — Itesclssion of contract — 
Acquiescence — Suit hy mortgagee for interest 
due under the mortgage as regards the pari 
fulfilled.] A mortgaged certain land to B for 
Es. 800. Under the terms of the mortgage- 
deed B was to pay Rs. 500 of the advance 
to G in discharge of a previous mortgage 
executed by A in favour of 0. Of the balance of 
Rs. 300, B was to retain Rs. 200 in payment of a 
previous debt of A due to him, and the balance of 
Rs. 100 was to be paid to ^ . B paid the so id 
Rs. 100, retained the Rs. 200, bub neglected to pay 
the said Rs. 500 to C, who sued A and recovered 
the debt by attacbmeut and sale of A\s moveable 
property. After eight years from the date of the 
mortgage, B brought a suit to recover the interest 
due under the mortgage on Rs. 300 only : — Held 
that, under s. 39 of the Contract Act, A was en- 
titled to cancel the contract of mortgage owing 
to B's conduct, but that he was bound to give up 
the benefit he had received, viz., Rs. 300, and pay 
interest thereon up to the date of cancellation. ' 
B was not entitled to treat the original mortgage 
as a mortgage in force with all its stipulations for 
Rs. 300 instead of 800, and on that view to sue 
for interest alone. Subba Rau v. Devu Shetti. 

[18 Mad. 126 

, ss, 42, 43 and 44. 

See Debtor and Creditor. 

[20 Mad. 461 

, s. 45. 

xSee Certificate op Administration— ' 
Right to Sue or Execute Decree 
WITHOUT Certificate. 


[17 Mad. 108 

See Debtor and Creditor. 

[20 Mad. 461 
See Parties— Parties to Suits— Part- 
nerships, Suits Concerning. 

[21 Bom. 412 

- , s. 49. 

See Contract— Construction of Con- 
, tracts. 

[24 Calc. 8 
TL. R. 23 I. A. 119 


s. 69. 

See Voluntary Payment, 

[22 Calc. 28 

, s. 70, ' 

See S. 25. 

[17 All. 264 

See Voluntary" Payment. 

[22 Calc. 28 


, S. 70. — Bepairs hy Government to a tank 

in lohich zemindar is interested— Suit against 
zemindars for share of cost.'] The Government 
reuaired a certain tank from which were 
irrigated lands in the zercindari of the de- 
fendants, raid also raiyatwari villages held 
under Government which bad been severed 
from the zemindari. It was found that the 
defendants knew that the repairs, which were 
necessary for the preservation of the tank, were 
being carried out. and did not wish to execute 
them themselves except as contractors, and that 
they hrai enjoyed the benefit of the work done, 
aud further that Government had carried out the 
repairs nob intending to do them gratuitously for 
the defendants. It was not found that there was 
any request, either express or implied, on the 
part of the defendants to the Government to 
execute the repairs. In a suit by the Secretary 
of State to recover from the defendants their 
share of the cost incurred : — Held, that the plain- 
tiff was entitled under the Contract Act, s. 70. to 
recover part of the cost incurred, estimated wdth 
reference to the irrigable area of the villages 
owned by the plaintiff and defendants, respect- 
ively. DxmoDARA Mudaliar V. Secretary of 
State for India. 


[18 Mad. 88 


, s. 73. 

See Interest— Miscellaneous Cases— 
Arrears of Rent, 


[18 All. 240 

See Interest— Omission to Stipulate 
FOR, OR Stipulated Time has^ 
Expired, 


[20 Mad. 481 
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CONTRACT ACT (IX OP 1872) — Gontd. 
, s. 74. 

See Interest— Stipulations amount- 
ing OR NOT TO Penalties. 

[22 Calc. 143 
[18 Mad. 175 

— , S. l^.—Peyialty — Suit ly a joint pro- 

prietor for arrears of rent — Bengal Tenancy Act 
{Vlll of 1885), s, 29 (o') — Katuliat emecuted prior 
to—Govena7it, for a liiglier rate— Enhancement of 
— Bengal Bent Act (FZ/Zd/ 1869), s, 5.] In 
a ]ial)7diai executedi in 1881, it was stipulated that, 
upon the expiry of the term of seven years fixed 
therein, a fresh lease should be executed ; that 
should the defendant cultivate the lands without 
executing a fresh hahuliat.hQ vfouldi pay rent at 
the rate of Rs. 4 a higlia (a rate much higher than 
that fixed for the term). JSio fresh luihuliat was 
executed on expiry of the term, and the plaintiff, 
a part proprietor, collecting rent separately, 
brought this suit for arrears of rent at the new 
rate of Rs. 4. The defendant obj^ted, inter alia, 
that the plaintiff being a part proprietor was not 
entitled to sue for enhanced rent, and that the 
stipulation for the higher rate was a mere threat, 
and not intended to be carried out. The first 
Court gave a decree at an enhanced rate, or an 
addition of two annas in the rupee, in terms 
of s. 29 (h) of the Bengal Tenancy Act. On ap- 
peal, the Subordinate Judge dismissed the whole 
suit, on the ground that the suit being one for 
enhanced rent, and the plaintiff a part proprietor, 
the suit did not lie : — Eeld, that the hahuliat 
having been executed before the Bengal Tenancy 
Act was passed, the present case did not come 
within the operation of that Act, and the plaintiff, 
although a part proprietor, could bring this suit. 
Rani Chnnder ChaeJirahntty v. Giridhur Butt, 
I. L. R. 19 Calc. 755, followed: — Held by Prin- 
SEP and Ghose, JJ. (Rampini, J., dissenting)— 
That the additional rent was intended to be 
enforceable only on default to execute a fresh 
hahnliat, and the so-called agreement to pay at 
the enhanced rate of Rs, 4 was in the nature of a 
penalty by Rampini, J.— The plea that 

the rate of Rs. 4 was a penalty was not taken by 
the defendant in his written statement, and, in 
any case, the stipulation did not come within the 
purview of s. 74 of the Indian Contract Act, and 
the suit was nob for compensation for breach of 
contract, but for rent at a rate which the defend- 
ant has agreed to pay from a certain time : — 
Eeld^ also, that s. 29 (d) of the Bengal Ten- 
ancy Act, has no retrospective effect, and does 
nob apply to the present hahnliat, which was 
executed before the passing of that Act. That 
s. 5 of Bengal Act (YIII of 1869) did not debar 
an agreement by an occupancy ryot to pay what- 
ever rate he pleased, Banlie Beliari v. Sundar 
Lai, 1. L. R.T5 All. 232, referred to. Tejendeo 
Naeain Singh v. Bakai Singh. 

[22 Calc. 658 

, S. 94. 

See Contract— Construction of Con- 
tracts. 

[24 Calc, 8 
[L. R. 23 I. A. 119 


CONTRACT ACT (IX OF 1872) — edncld. 
, s. 107. 

See Contract — Breach op Contract. 

[24 Calc. i24, 177 
[19 All. 535 

• See Damages — Measure and Asses- 

MENT OP Damages — Breach of 
Contract. 

[24 Calc. 124, 177 
[19 All. 535 

— , s. 128. 

See Surety— Liability of Surety. 

[19 Bom. 697 

, s. 130. 

See Appeal to Privy Council— Stay 
OP Execution pending Appeal. 

[19 Mad. 140 

Minor— Bombay Minors Act (XX 
OP 1864). 

[19 Bom. 245 

, ss. 151 and 152. 

See Railway Company. 

[17 Mad. 445 

, s. 161. 

See Railway Company. 


, s. 171. 


[17 Mad. 445 


See Bankers. 

, s. 202. 


[19 Mad. 234 


See Principal and Agent— Commission 
Agents. 


, s. 231. 


[20 Mad. 97 


See Contract— Construction of Con- 
tracts. 


[24 Calc. 8 
[L. R. 23 1. A. 119 

, s. 265. 

See Res Judicata— Matters in Issue. 

[22 Calc. 692 

See Valuation op Suit— Suits. 

[22 Calc. 692 

CONTRADICTORY STATEMENTS. 


See 


False Evidence — Contradictory 
Statements, 

[18 Bom. 377 


CONTRIBUTION. 

, Right to. 

See Pre-emption— Right to Pre-emp- 
tion. 


[21 Calc. 496 
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CONTRIBUTION, SUIT FOR, 

Col . 

1. Payment of Joint Debt by one Debtor... 257 

2. Joint Wrong-doers ... 258 

See Hindu Law— W iDovy—DECREEs 

AGAINST Widow as kepresenting 
Estate or Personalty. > 

[22 Calc. 974 

See Limitation Act, Art. 120. 

[20 Mad. 23 

See Multifariousness. 

[24 Calc. 540 

See Partnership— Suits respecting 
Partnerships. 

[18 Mad. 134 

See Small Cause Court, Mofussil— 
Jurisdiction— Contribution, 
Suits for. 

[23 Calc. 189 

See Transfer of Property Act, s. 82. 

[19 All. 545 

(1) PAYMENT OP JOINT DEBT BY ONE 
DEBTOR. 

1, — Sale of property subject to mortgage in execu- 
tion of money -decrees against mortgagors — Subse- 
quent suit by mortgagee to reco’oer his mortgage- 
debt by sale of part of mortgaged gyroperty only^ 
Payment of mortgage-debt by holder of part of 
mortgaged property — Right on such payment to 
sue for contribution from other holders of the 
mortgaged property,'] The owner of a portion 
of property comprised in a mortgage, who, in 
order to save his share from sale, has satisfied a 
decree obtained by the mortgagee on the mort- 
gage against him, can exact contribution from 
the owner of another portion of the mortgaged 
property who was not a defendant in the 
mortgagee’s suit, Jagat Narain v, Qutuly Husain^ 
I. L. R. 2 All. 807, followed. Chagandas Magan- 

DAS V . GANSING. 

[20 Bom. 615 

2. — Suit for contribution against joint judgment- 
debtor — Right of suit — Remedy by separate suit and 
not in execution of decree — Civil Procedure Code, s, 
214.] Section 244 of the Code of Ci7il Procedure 
does not apply to a suit brought by one of two 
joint judgment-debtors who has been compelled to 
satisfy the decree in full against the other joint 
judgment-debtor for contribution, Ram Saran 
Pande V , Janki Pande. 

[18 All. 106 

S, —Joint decree for costs against defendants 
having separate defences — Right of suit,] In a 
suit against one defendant for possession of 
certain property, which was claimed as his by 
the original defendant, certain third persons 
got themselves added to the array of parties 
as defendants and put in a defence in opposi- 
tion bo and exclusive of that of the first 
defendants The plaintiff in that suit obtained 
a decree, the claims of both sets of defend- 

W, D 
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CONTRIBUTION, SUIT -FOn-contlmied, 

(1) PAYMENT OF JOINT DEBT BY ONE 
DEBTOR — concluded, 

ants being found to be unsupported, and the 
decree gave costs jointly against all the de- 
fendants. The decree having been executed for 
costs against the first defendant, he sued the 
other defendants for contribution ; — Beld. that 
the suit would nob lie. Kristo Ohunder Chat- 
terjee v. Wise, 14 W. R. 70 ; Sreeputty Roy v. 
Loharam Roy, B. L. R. Sup. Vol. 687 ; 7 W. R. 
384 ; Abdul 'WahulKlian v. ShaUiha Bibi, I. L, R, 
21 Calc. 496 ; and Suput Singh v, Imrit Tewari, 
I. L. R. 5 Calc. 720, referred to. Fakire v. 
Tasadduq Husain. 

[19 All. 462 

(2) JOINT WRONG-DOERS, 

4. — Joint tort-feasor — ^Adjustment of a loss aris- 
ing from an illegal contract.] A deed of partition 
between A and B, members of an undivided 
Hindu family, provided that A, who took over all 
the debts due to the family, should bear the loss, 
if any, incurred in an appeal then pending in a 
suit brought by the family on a bond. The bond 
was beld to evidence a fraudulent transaction, 
and the appeal was dismissed with costs. The 
decree for costs was executed against B and 
satisfied by him : he now sued the son of A 
(deceased) to recover the amount paid by him : — 
Held, that the plaintiff was entitled to recover, 
the claim not being barred by the rule against 
contribution between joint tort-feasors. Laesh- 
mana Ayyan V , Rangasami Ayyan. 

[17 Mad. 78 

5, —Beoree for costs — Evidence to prove collusion 
— Proceedings in former case not betioeen same 
parties — Admissihility in evidenee of finding in 
former case.] S granted to 6r and A o^patni of 
a certain share in a zemindari, and thereupon P 
brought a suit against <7, S and A for specific 
performance of an agreement to grant to him (P) 
a patni of the same share. That suit was decreed 
with costs, the whole of which were realized 
from G, In a suit for contribution brought by G 
against S and A, the lower Appellate Court found 
that G, S and A had conspired in setting up a 
false defence in the former suit in order to defeat 
P's claim : — Bield, on second appeal, that, assum- 
ing such collusion were proved, the suit for con- 
tribution was not maintainable, G, S and A being 

i%joinb wrong-doers. Vayangara Vadaha Vittil 
Manja v. Pariyangot Padmgara Kuruppath 
Kadugochen JSfayar, I. L. R. 7 Mad. 89, followed; 
Brojendro Kumar Roy Ghowdhry v, Ras Beliari 
Roy Ghowdhry, I. L. R. 13 Calc. 300, distin- 
guished. The only evidence on which the lower 
Appellate Court had acted as establishing such 
collusion was the finding of the Court in the 
former suit (gathered from the grounds of appeal 
in that B,mi')\-~IIeld, that that finding was in- 
admissible in evidence, as laid down in Surendar 
Nath Pal Ohowdhru v. Brojo Nath Pal Chowdry, 
I. L. R. 13 Calc. 3o2, being the finding in a case 
in which G, S and A were all co-defendants, and 
a third party the plaintiff ; and the case was 
remanded for the determination of the question 
whether G, S and A were wrong-doers, and were 

9 
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CONTRIBUTION, SUIT WOR-concluded. 

(2) JOINT \YR01^a-J)O^RS—co)icluded. 

as such held liable for the costs of the former 
suit. Gobind Ohundeb Nundy v. Srigobind 
Chowdhry. 

[24 Calc. 330 

CONTRIBUTORY. 

, Liability of. 

See Company— Articles op Associa- 
tion AND Liability op Share- 
holders. 

[18 Bom. 152 

CONTRIBUTORIES. 

5 List of. 

See Company— Articles op Associa- 
tion AND Liability op Share- 
holders. * 

[20 Bom. 654 

See Company— Winding up — Duties 
AND Powers op Liquidators. 

[20 Bom. 654 

CONVERSION. 

See Hundi. 

[18 Bom. 576 

CONVERTS. 

See Salsette Law Applicable in. 

[19 Bom. 680 

See Succession Act, s. 331. 

[19 Bom. 783 
1. — Sicni Borah Mahomedans — Conversion^ Effect 
of-^Eindu converts to Mahomedanism^ Custom 
and usage of — Inheritance among such converts — 
Native Ghristians — Laio apgolied to Native Chris- 
tians prior to Indian Succession Act (X of 1865) 
— Bujrden of proof I\ The Suni Borah Mahome- 
dan community of the Dhandhuka Taluka in 
Gujarat are governed by the Hindu law in mat- 
ters of succession and inheritance : —Held, there- 
fore, that in this community a widow is entitled 
to succeed to her husband’s estate to the exclusion 
of a daughter or a step-daughter. As to the law 
governing Hindu converts to Mahomedauism, 
the following principles may now be regarded as 
settled : — (1) Mahomedan law generally governs 
converts to that faith from Hinduism ; but (2) a 
well-established custom of such converts follow- < 
ing the Hindu law of inheritance would override 
the general presumption. (3) This custom should 
be confined strictly to cases of succession and 
inheritance. (4) If any particulaf custom of 
succession be alleged which is at variance with 
the general law applicable to these communities 
the burden of proof lies on the party alleging such 
special custom. If evidence is given as to the 
general prevalence of Hindu rules of succession 
in a Mahomedan community in preference to the 
rules of Mahomedan law, the burden of proof is 
discharged, and it then rests with the party, dis- 
puting the particular Hindu usage in question, to 
show that it is excluded from the sphere of the 
proved general usage of the community. Among 
Native Christians, certain classes strictly retain 


CONVERTS — concluded^ 

the old Hindu usages, others retain these usages 
in a modified form, and others again wholly aban- 
don them. Before the Indian Succession Act (X 
of 1865), the Christian convert could elect to 
attach himself to any one of these particular 
classes, and he would be governed by the usage 
of the class to which he so attached himself. 
Alraham v. Ahraliam^ 9 Moo. I, A. 195. These 
same principles are applied to the case of Hindu 
converts to Mahomedauism, such as Khojas and 
Cntchi Memous. Bai Baui v. Bai Santok. 

[20 Bom. 53 

2. — Alolesalam Girasias — Hindu converts ■ to 
Mahomedauism — Retention of Hindu laiu and usages 
— Hindu law — Inheritance.'] The Hindu law of 
inheritance and succession applies to M olesalam 
Girasias who were originally Rajput Hindus, but 
were subsequently converted to Mahomedanism. 
Fatesangji Jasvatsangji y. Kuvar Harisang- 
ji Fatesangji. 

[20 Bom. 181 

CONVEYANCE. 

See Stamp Act, Sch. I, Art. 21. 

[20 Bom. 432 
[23 Calc. 283 
[20 Mad. 27 

CONVICTION. 

, Previous. 

See Criminal Procedure Code, s. 403. 

[23 Calc. 174 

, Propriety or otherwise of. 

See Pleader— Removal, Suspension 
OR Dismissal. 

[18 All. 174 

, Reasons for. 

See Criminal Procedure Code, s. 263. 

[18 Bom. 97 

COPY OF DECREE OR JUDGMENT, 
TIME NECESSARY FOR OBTAIN- 
ING. 

See Limitation Act, s. 12. 

[18 Mad. 374 
[19 All, 342 
[20 Mad. 476 
See Madras Rent Recovery Act, s. 69. 

[20 Mad. 478 

COPY OF DEORBE, JUDGMENT, OR 
ORDER, NECESSITY FOR. 

See Review — Form of, and Procedure 
ON, Application. 

[17 All. 213 

COPYRIGHT. 

— Infringement of copyright — Translations — • 
Jurisdiction — Cause of action — Statute 5 and 6 
Viet, cap. 45 — Act XX of , s. Order for 
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DIGEST OF CASj:S. 


COPYRIGHT— 

loolis sent from Bombay to Delhi — Registration 
of cogyyriglit — Notice of disunited proprietor 811120.1 
The plaintiffs were publishers in London. The 
defendant carried on a printing and publishing 
business at Delhi. Between the years 1869 and 
1891, the defendant translated certain English 
works (e,g. Todhunter’s Mensuration, Barn’ard 
Smith’s Algebra, &c.) into the Urdu language for 
the use of native students, and sold and distribut- 
ed copies of such translations in various parts of 
India. The plaintiffs alleged that they were the 
proprietors of the copyright in the said books, 
and they sued in Bombay for a declaration 
of their ownership, and that the said books 
printed and sold by the defendant were an in- 
fringement of the said copyright, and for an 
injunction, &c. It appeared that in June, 1891, 
the plaintiffs’ agent, who was then in India, in- 
structed the Bombay firm of S to order copies 
of the said translations from the defendant. A 
letter was accordingly sent by S to the defend- 
ant at Delhi requesting him to send the books 
to Bombay by value-payable post, which the 
defendant did, and he received payment for them 
from the Post Office at Delhi. The defendant 
pleaded {inter alia) that the High Court of Bom- 
bay had no jurisdiction, and he denied that he had 
infringed the plaintiffs’ copyright; — Held., that 
no part of the plaintiffs’ cause of action arose in 
Bombay, and that the High Court of Bombay 
had no jurisdiction. The act of S in paying for 
and receiving the goods formed no part of the 
defendant’s offence, which was completed when 
he posted the books at Delhi. The English Copy- 
right Act (Statute 5 and 6 Viet, cap, 4.5} extends 
to all parts of India, Having regard to 8.^16 
of that Act, it is clear that a person who in- 
fringes copyright must be sued, if he offends in 
India, not only within the limits of that country, 
but also in that part of India in which the 
offence has been committed. See also s. 13 of the 
Indian Act XX of 1847: — Held, also, that tran- 
slations are not copies, and that the defendant by 
translating the books had not infringed the plain- 
tiffs’ copyright. The plaintiffs had registered 
themselves as the proprietors of the copyright of 
the books in question both in London and in 
India. The defendant had not given notice of 
his intention to dispute the plaintiffs’ copyright as 
required by s. 8 of Act XX of 1847 : — Held, that the 
plaintiffs’ copyright in the book had been establish- ^ 
ed. MacMillan v, Shamsul Ulama M. Eaea. 

[19 Bom. 557 

CORPORATE BODY, INTBRPBRENCB 
OP COURT WITH. 

See Bombay District Municipal Act, 
187.3, s. 42. 

[19 Bom. 212 

CORPORATION, PRINCIPAL OPPICBR 
OP. 

See Plaint— Verification and Signa- 
ture. 

, [21 Calc. 60 

[L. R. 20 I. A. 139 
[16 All. 420 
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CORPORATION, PRINCIPAL OFFI- 
CER OP — concluded. 

See Written Statement. 

[22 Calc. 268 

00-SHARERS. Col. 

1. General Rights in Joint Property ... 263 

2. Enjoyment of Joint Property ... 263 

3. Suits by Oosharers with respect to 

the Joint Property ... 264 

{a) Ejectment ... 264 

fb) Rent ... 264 

(c) Miscellaneous Suits . . 265 

See Bengal Tenancy Act, s. 66. 

[24 Calc. 169 
See Decree— Form op Decree— Posses- 
sion. 

[IS Bom. 505 

See Cases under Mahomedan Law- 
Pre-emption— Right OP Pbe-emp- 

TfiON— Oo-SHAEERS. 

See Parties— Parties to Suits— Joint 
Family. 

[18 Bom. 141 

See Partition— Right to Partition. 

[21 Bom. 458 

See Cases under Pre-emption. 

See Res Judicata— Competent Court 
—Revenue Courts. 

[18 AH. 325 

See Right op Suit— Co-sharers. 

[18 Bom. 611 

, Consent of. 

See Hindu Law— Joint Family- 

Powers of Alienation op Mem- 
bers— Other Members. 

[16 All. 369 

Exclusive possession by some of 

several. 

See Limitation Act, Art. 120. 

[23 Calc. 799 

, Mortgage of undivided shares 

by one of several. 

See Costs— Special Cases— Partition. 

[21 Calc. 904 
Execution of Decree— Mode op 
' Execution— Mortgage. 

[18 Mad. 316 

, Purchase by one of several 

landlords. 

See Right op Occupancy— Transfer 
of Right. 

[21 Calc. 869 
[24 Calc. 143 

, Sale by one of several. 

See Decree— Form op Decree— Posses- 

SION 


[19 Bom. 86 
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00-SHARBRS — Gontlnucd, 

See Hindu Law-— Partition— Peoper- 
TY Liable to Partition. 

[18 Mad. 73 

(1) GENERAL RIGHTS IN JOINT PROPERTY. 

1. — Bengal Tenancy Act ( VIII d/1885), s. 174 

— Payment of decretal amowit hy one eo-sJtarer 
to set aside sale for arrears^of rent, Pjfect of — 
lAen or charge on ■property,'] WLerethe plaintiffs 
and defendants were co-tenants of certain gates 
which were sold by auction in execution of a 
decree for rent, and the plaintiffs, by paying the 
decretal amount and auction-purchaser’s fees 
under s.. 174, Bengal Tenancy Act, had the 
sale set aside that the plaintiffs did not, 

by such payment, acquire a charge on the shares 
of their defaulting co-tenants. Kimc Ram Das v. 
Mozaffer Hosain SkaJui, I. L. R. 14 Calc. 809, 
followed. Gopi Nath Bagdi Ishur Chun- 
DBA Bagdi. 

122 Calc. 800 

2. — Right of one co-sharer to receive rent — Irre- 
gular appointment of lavihardar hy Collector — 
Right of tenant to pay his entire rent to indi' 
vidual oo-sharer and of co-sharer to receive it — 
iY-TT. P. Land Revenue Act (XJX of 1878), 5. 65 
— Custom.] Reid, that where the Collector of a 
district appointed by order one of two co-sharers 
in a melial to be lamlardar and directed the 
tenants to pay rent to her, no lamlardar’ho.ving 
been appointed at the settlement of the mehal, 
orat any time by agreement between the co-sharers , 
such appointment by the Collector did not em- 
power the lamhardavy so appointed, to collect the 
rents of the tenants : — Beld, also, that, in the 
absence of either an arrangement recorded at the 
settlement under s. 65 of Act XIX of 1873 or a 
local custom or special contract, one of several co- 
sharers in a melial could not be taken to have a 
general right to receive the whole of the rent 
payable by a tenant in the mehal. Parbati v. 
Niadab. 

[18 All. 129 

(2) ENJOYMENT OF JOINT PROPERTY. 

3. — Co^parcener'' s right to joiyit possession of the 
idhole or any part of the joint estate loithout 
necessity for partition — Hindu law — J oin tfam i ly.] 
A co-parcener in the undivided property of a 
joint Hindu family is entitled to claim joint 
possession of a portion of the property, and need 
not sue for a partition. Where it appeared that 
the parties to the suit each held parcels of the 
undivided family property in exclusive possessiou, 
and the plaintiff asked to be put in joint posses- 
sion with the defendant; — Held, that he was 
entitled to a decree for joint possession. A co- 
parcener is entitled to a joint benefit in every 
part of the undivided estate. Ramchandra 
Kashi Patkar^?. Hamodhar Trimeak Patkar. 

[20 Bom. 467 

4. — Party-wall — Erection on the wall 'by one co- 
^ sharer — Right of other co-sharers to have building 

removed — Right of suit,] One of two tenants in 
qomj^auii of a party- wall raised the height of the 


CO-SHARERS — continued, 

(2) ENJOYMENT OP JOINT PROPERTY— 

concluded, 

wall with a view to building a superstructure on 
his own tenement. The other tenant in common, 
who had not consented to the alteration in the 
wall, but had suffered no inconvenience there- 
frdin, now sued to enforce the removal of the 
newly erected portion : — Held, that the plaintiff 
was entitled to the relief sought. Kanakayya v, 
Narasimhulu. 

[19 Mad. 38 

5. — Rights of co-sharers asto erection of buildings 
on joint land — Injunction.] One of several joint 
owners of land is not entitled to erect a building 
upon the joint property without the consent of 
the other joint owners, notwithstanding that the 
erection of such building may cause no direct 
loss to the other joint owners. Shadi v. Anvp 
Singh, I. L. R. 12 All. 436, referred to. Najju 
Khan v. Imtiaz-ud-din. 

[18 All. 115 

3,Smt by one co-paroener for possession of a 
building erected by a stranger on the joint property 
and purchased by the other co-parceners— Trespass- 
ers.] Where a stranger to the property built upon 
certain land jointly held by several co-parceners, 
and some of the co-parceners purchased from the 
stranger the building so erected, it was held that 
the purchasers were, quoad the building in suit, 
trespassers, and that a suit might be maintained 
by the remaining co-parcener to be put into joint 
possession of the building ; and this though it 
was not shown that any special damage had been 
suffered by the plaintiff by reason of the building. 
Paras Ram v. Shea jit, I. L. R. 9 All. 661 ; and 
IVajju Khan v. Imtiaz-ud-din, I. L. R. 18 All. 115, 
referred to. Muhammad Ali Jan v, Paiz 
Bakhsh. 

[18 All. 361 

(3) SHITS BY CO-SHARERS WITH RESPECT 
TO THE JOINT PROPERTY. 

{a) Ejectment. 

7. — Suit by one co-sharer as manager— Parties— 
Failure of tenant to pay enhanced rent after 
notice.] A co-sharer who is manager cannot, 
even with tha consent of his co-sharers, maintain 
a suit by himself and in his own name to eject 
a tenant who has failed to comply with a notice 

^calling on him to pay enhanced rent. Balkrish- 
NA Sakharam V , Moro Krishna Habholkar. 

[21 Bom. 154 

(b) Rent. 

8. — Suit by a joint proprietor for arrears of rent 
— Kabuliat executed prior to Bengal Tenancy Act — 
Covenant for a higher rate— Enhancement of rent ] 
In a habuliat executed in 1881, it was stipulated 
that, upon the expiry of the term of seven years 
fixed therein, a fresh lease should be executed, 
that should the defendant cultivate the lands 
without executing a fresh habuliat, he would pay 
rent at the rate of Rs. 4 a bigha (a rate much 
higher than that fixed for the term). No fresh 
habuliat was executed on expiry of the term, and 
the plaintiff, a part proprietor collecting rent 
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(b) Rent— co?icludcd. 

separately, brought this suit for arrears of 
rent at the new rate of Rs. i. The defendant 
objected zntc?' alia that the plaintiff, bein|f a 
part proprietor, was not entitled to sue for 
enhanced rent. The first Court gave a decree 
at an enhanced rate. On appeal, the Subor- 
dinate Judge dismissed the whole suit, on the 
ground that the suit being one for enhanc- 
ed rent, and the plaintiff a part proprietor, the 
suit did not lie : — Held, that the Itabuliat having 
been executed before the Bengal Tenancy Act 
was passed, the present case did not come within 
the operation of that Act, and the plaintiff, 
although a part proprietor, could bring this suit. 
Ham Chunder Ghachrahutty v. Qiridliur Butt, 
T. L. R. 19 Calc. 755, followed. Tbjbndro Narain 
Singh v. Bakai Singh. 

[22 Calc. 658 

(<?) Miscellaneous Suits. 

P. Bent Act {XU c/ 1881), .? 5 . 93 
and 94 — Suit by a recorded co-sliaver for recorded 
share of profits — Suit for settlement of accounts — 
Limitation,^ Where one collecting co-sharer in a 
we/iaZ sued other collecting co-sharers, not being 
lambardars of the medial, for a refund of profits 
which the plaintiff alleged the defendants to 
have collected over and above the shares which 
they were entitled to collect by Tyr- 

rell and Knox, JJ., that this was not a suit 
by a recorded co-sharer for a recorded share of 
the profits of a mehal within the meaning of the 
former portion of s. 93, cl. (A) of Act XII of 
1881, but was a suit for a settlement of accounts 
within the meaning of the latter portion of the 
same clause ; and that, such being the case, the 
period of limitation applicable was that pre- 
scribed by the thirty paragraph of s. 94 of the 
above-mentioned Act. Babee Been v. Boorga 
Pershad, 3 N. W. 49, referred to by Tyrrell, J. 
Per Burkitt, 3., contra — “ The suit “ may be 

considered to be a suit for profits within the 
meaning of the opening words of s. 98 (A) of the 
Rent Act, and cannot be considered to be a suit 
for ' a settlement of accounts’ within the mean- 
ing of the concluding words of that clause.” 
Burga Prasad v. Bip Cliand, Weekly Notes, All.^ 
(1881), 27 ; Kuslialo v. Bam Bas, Weekly Notes, 
All. (1889), 171 ; Babee Been v. Boorga Pershad, 

3 N. W. 49, referred to. Indo v, Indo. 

[16 All. 28 

10.— W.-IF. P. Bent Act {XII of 1881), .v... 
98 {b')and 94 — Suit for a settlement of accounts — 
Suit for a share in the profits of a mehal — 
Limitation.'] With reference to the periods 
of limitation prescribed by s. 94 of Act XII 
of 1881, a suit for a share of the profits of 
a mehal does not become a suit for a settle- 
ment of accounts, because, in order that a Court 
may give the plaintiff a decree, it is necessary for 
the CouJb to settle disputed items of credit and 
debit*, but where the main object of the suit is 
to obtain a settlement of accounts between the 


(£?) Miscellaneous concluded. 

plaintiff, recorded co-sharer, and the lambardar , 
or betwen such plaintiff and one or more or all 
of the co-sharers in the village, although the 
ulterior object of obtaining such statement of 
accounts may be thfe.t the plaintiff may obtain a 
decree for a share, if any, of the profits, due to 
him, then the suit must be regarded as a suit for 
a settlement of accounts to which a period of one 
year’s limitation applies, Rohan r. Jwala 
Prasad. 

[16 All. 333 

ll.-iY.-TF. P. Bent Act (XII of 1881), s. 98— 
Suit by recorded co^sharcr for recorded share of 
profits — Adverse gjosse'ssion — Limitation.] The 
mere circumstance that a co-sharer’s name is 
recorded in the revenue papers will not prevent 
a suit by him for his share of profits being barred 
by limitation If in fact he has received no pro- 
fits for more than twelve years prior to such suit. 
Mahsood All Khan v. Ghazee-ood-deen, 3 Agra, 
158 ,* and Tulshi Singh v. Lachman Singh, Weekly 
Notes, All. (1881). 20, followed. Muhammad 
Husain v. Badri Prasad. 

[17 AIL 423 
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See Bengal Tenancy Act, s. 61. 

[21 Calc. 680 

See Civil Procedure Code, s. 100. 

[18 Bom. 59 

See Damages— Measure and Assess- 
ment OF Damages— Breach of 
Contract. 

[17 Mad. 168 

S^.e Divorce Act, s. 35. 

[19 Bom. 293 
[23 Calc. 912, 916 note 

See Insolvency— Insolvent Debtors 
under Civil Procedure Code. 

[17 All. 156 

See Interest — Miscellaneous Cases 
—Costs. 

[23 Calc. 357^ 

See Interpleader Suit. 

[18 Bom. 231 
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See Husband and Wipe. 

[21 Bom. 77 

See Minok— Liability on Contracts. 

[24 Calc. 265 
See Minor — Representation of Minor 
IN Suits. 

• [17 Mad. 257 

See Pauper Suit— Appeals, 

[18 Bom. 454, 464 

See Pleader— Remuneration. 

[21 Bom. 42 
See Cases under Possession, Order op 
Criminal Court as to— Costs. 

See Practice — Ctvil Cases — Sale by 
Receiver. 

[21 Calc. 479 
See Practice— Civil C.^bs— Sale by 
• Reg-istrar. 

[21 Calc. 566 
See Privy Council. Practice of — 
Costs. 

[L. E. 24 1. A. 191 
[25 Calc. 187 

See Receiver. 

[19 Bom. 660 
See Oases under Security for Costs. 
See Set-off— Cross-Decrees. 

[16 All. 395 

See Small Cause Court, Presidency 
Towns — Jurisdiction — Recovery 
op Immoveable Property. 

[17 Mad. 216 

See Superintendence of High Court 
—Civil Procedure Court, s. 622. 

[18 Bom. 454 

See Valuation op Suit— Appeals. 

[19 Mad. 350 

See Will— Construction. 

[19 Bom. 221, 770 

, Assessment of. 

See Cases under Possession, Order of 
Criminal Court as to— Costs, 

■ , Decree for. 

See Contribution, Suit for— Joint 
Wrongdoers. 

[24 Calc. 330 

See Decree — Alteration or Amend- 
ment of Decree. 

[18 Bom. 542 

See Execution of Decree — Orders and 
Decrees of Privy Council. 

[23 Calc. 357 


QOS^S—contimiecl. 

of preparing deed. 

Jurisdiction— Causes of Jurus- 
diction— Cause of Action-. 

[21 Bom. 126 

See Set-off— General Cases. 

[21 Bom. 126 

, Order as to. 

See Superintendence op High Court— 
Civil Procedure Code, s. 622, 

[21 Bom. 279 

, Suit for. 

See Limitation Act, Art. 81. 

[22 Calc. 943, 952 note 

, Taxation of. 

See Limitation Act, Art. 81. 

[22 Calc. 943, 952 note 

(1) SPECIAL CASES. 

1. — Attorney and client — Lien of attorney for 
costs — Aijplieation for costs to he yald out of money 
in hands of Receiver in the suit — Practice, Tiie 
attorneys for the plaintiS claimed a lien on the 
amount in the hands of the Receiver of the 
Court to the credit of the plaintiff in a partition 
suit, for the costs of the suit which bad been 
secured by the deposit with the attorneys of the 
title-deeds of the plaintiff’s family dwelling-house 
which formed a portion of the property sold by 
the Receiver under the decree in the suit : — Held, 
on an application by the attorneys for payment 
to them of such costs, that the lien could not be 
given effect to in summary-proceedings of this 
nature, but should form the subject of a regular 
suit. Except in such a suit, it is not the practice 
of the Court to make any order for payment of 
costs between an attorney and his client. JDomicn 
V. JEmaun Ally, I. L. R. > Calc. 101, followed. 
Mahommed Zohuruddeen V , Mahommed Noor- 
ooddeen. 

[21 Calc. 85 

2. — Litigation unnecessary — Defendant not to 
hlamefor litigation.'] In a suit for rent which was 
dismissed on proof that the defendant had depo- 
sited the rent in Court under s. 61 of the Bengal 
Tenancy Acfc, and it was found that the defend- 

i^ant had not been to blame for the litigation, he 
was held entitled to his costs. Stalkartt v. 
Guru Das Kundu Chowdhry. 

[21 Calc. 680 

3. — Partition — Civil Procedure Code (1882), 
s. 222 — Costs of partition charged binder that sec- 
tion on shares of parties in partition suit — 
Mortgage hy one sharer of undivided shares — 
Liahility for costs of partition of mortgagee not 
party to partition suit — Applieation in suit hy 
person not party to suit — Remedy hy sup>plemental 
S 2 cit — Procedure.] K S and K B were joint 
owners of certain properties. In 1886, K S mort- 
gaged his undivided share to /S G in consideration 
of a loan advanced by S C to him. In 1887, 
K S brought a suit, to which S G was not made 
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(1) SPECIAL CASES — continned, 

a party, against KB for partition, and, on 27tli 
April, IStsS, obtained a decree under which a com- 
mis-^iou of partition was issued. In the course 
of the suic, both K S and KB died — K B on 
2nd September, 1888, and K 5 on 30th March, 
1892 — and by orders of Court their sons were put 
on, the record in place of their respective fathers. 
The return, to the commission of partition was 
made on 24th February, 1892, and, on 20th July. 
1893, an order was made confirming the return, 
and, under s. 222 of the Civil Procedure Code, 
charging the costs of suit and of the commis- 
sion of partition to the shares of the plaintiffs 
and defendants, respectively, in the suit. Mean- 
while in July, 1889, 5 O' brought a suit on his mort- 
gage, and obtained a decree, dated 5th August, 
1889, for an account and sale, and in that suit a 
final order for sale was made on 5th January, 1891, 
which, however, was only filed on 19th August, 
1893. Under that order, the property was adver- 
tised for sale, the return to the commission of 
partition being set out in the abstract of title as 
part of the title, and the property to be sold being 
described as a divided moiety. In an application 
made both in the partition and mortgage suits, 
by the defendants in the partition suit, for an 
order for sale of a portion of their share of the 
property in order to pay the costs of the suit and 
of the partition and other debts and liabilities 
for which they were liable ; — Held, that the mort- 
gagee, having had the benefit of the partition, 
and having accepted and approved of it as part 
of his title, as shewn by the proceedings for sale, 
was, though not a party to the partition suit, 
bound by the equities attaching to the mortgaged 
property as incidents of the partition. He was 
therefore liable in respect of a proportionate share 
of the charge for costs of the partition created 
by the order of Court made in that suit under 
8. 222 of the Civil Procedure Code, and such 
proportionate share Oi* those costs should be de- 
ducted in priority out of the proceeds of the sale 
of the mortgaged property. The defendants in 
the partition suit, however, nob being parties to 
the mortgage suit, such an order could not be 
properly made at their instance, bub they should 
enforce the charge for costs against the mortgagee 
by supplemental suit, and the Court stayed the 
sale of the property for a reasonable time to give 
the parties an opportunity of moving for stay of , 
the sale in any such suit as might be instituted. 
Khbtterpal Sritirutno w Khelal Kristo 
Bhuttacharjee ; Kally Churn Bhuttachar- 
jEE V. Durga Churn Bhuttacharjee ; Suisti- 
DHUR Couch v. Kally Churn Bhuttacharjee, 

[21 Oalc. 904 

4. — Payment into Court — Civil ProGedure Code 
(1882), -S'. 379 — Suit for injunctiou or damayes — 
Payment into Cou7't by defendant to sati-fy 
ydaintifps claim — Costs in such case — Costs — Civil 
Procedure Code (1882), s, 220 — Discretion of 
Court.'] The plaintiffs sued alleging certain 
windows in their house to be ancient windows 
and complaining that a building in course of 
erection by the defendant would, when corn- 
pieced according to the building plan, obstruct 


(1) SPECIAL GkmS^continued. 

the light through the said windows. In his 
written statement, the defendant denied that 
the plaintiffs’ windows were ancient, and that the 
plaintiffs were entitled to the light and air as am 
easement. At the time of filing his written state- 
ment, the defendant paid into Court the sum of 
Rs. 200, which in his written statement he stated 
was more than suffiTiient* to compensate the plain- 
tiffs for any damages they might sustain, and 
which he (defendant) paid in without prejudice 
to his contentions, bub for the sake of peace and 
to avoid litigation. At the hearing, the plaintiffs 
abandoned their claim for an injunction, bub in- 
sisted that they were entitled to more than Rs. 200 
as damages The Court found that the plaintiffs’ 
windows were ancient, but that the Rs. 200 paid 
into Court were sufficieijit damages. It therefore 
ordered that the defendant should pay all the 
plaintiffs’ costs up to the date at which the Rs. 200 
were paid into Court, and as to their subsequent 
costs that the defendant should pay three-fourths 
of the plaintiffs' subsequent costs, and the plain- 
tiffs should pay to the defendant one-fourth of the 
defendant’s subsequent costs. The Court offered 
bo simplify its order by directing the defendant 
to pay all the costs of the plaintiffs up to 
the date of paying the Rs. 200 into Court and 
half the plaintiffs’ taxed costs subsequent bo 
that date. The defendant appealed, contending 
that, under s. 379 of the Civil Procedure Code 
(Act XIV of 1882), the plaintiffs should have 
been ordered to pay all the defendant’s costs 
subsequent to the payment into Court: — Ueld^ 
that the suit was nob one to recover a debt or 
damages, and therefore s. 379 of the Civil Pro- 
cedure Code did nob apply. That being so, the 
Judge had full discretion under s. 220 of the Civil 
Procedure Code to apportion the costs, and the 
Court of Appeal would not interfere with that 
discretion: — Held, also, that in cases not being 
suits to recover a debt or damag-s where money 
is paid into Court, the priuciple underlying 
s. 379 of the Civil Procedure Code ought bo 
regulate the discretion of the Court in directing 
the payment of costs. Luxumon Kana Patel v. 
Moroba Ramcrishna. 

[21 Bom. 502 

5. — Plaintiffs — Liability of unsuccessful plain- 
tiff for costs unnecessarily incurredbythe defcndamt 
oioing to Ms vahiVs negligence.] T'he costs which 
a defeated plaintiff should be required to pay are 
those necessarily incurred by the successful party 
in the defence of the suit. Costs cannot be deemed 
necessary ft by reasonable diligence on the part 
of the defendant or his pleader the expenditure of 
them could have been avoided, Seeta Patta 

MAHADEVI V. SURYUDAMMA. 

[IS Mad. 128 

3^ — Probate— Costs of obtaining gorohate— .(jiahil- 
ity of residuary estate for costs.] The appellaut 
cited the respondent, who was the executor of 
one V, to briug in and prove his testator’s will. 
The Division Court (Starling, J.) ordered the 
respondent to lodge the will in Court and to take • 
out probate, bub directed that the appellant 
should pay half the costs of obtaining probate. 
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(1) SPECIAL CASES — contvmied. 

On appeal : — Ife/d (varying- the order of Star- 
ling, J,, as to costs), that the fund primarily liable 
to the costs of probate was the residuary estate ; 
and part of the residuary estate being as yet 
undistributed, it should, in the first instance, be 
applied to this purpose, and after that the appel- 
lant and respondent should contribute in equal 
shares. Dayabhai Tapidas v. Damodardas 
Tapidas. 

[21 Bom. 75 

7. ^Resjjonde^its — Assipwiejit of decree loendlng 
appeal — Assigiiee of decree made respondent to 
appeal — Adding parties on ajgpeal — LiaMlity of 
assigiiee for costs of hearing in lower Courts The 
Standard Oil Company and one E sued the defend- 
ant for damages. The tower Court found that 
there was no privity of contract between the 
company and the defendant, and dismissed the 
suit of the company (plaintiff No. 1) with costs, 
but passed a decree for E (plain^ifi: No. 2) with 
costs. The defendant appealed, in the first in- 
stance, making E the sole respondent. The com- 
pany, however, gave the defendant (appellant) 
notice that the decree obtained by E had been 
assigned to them. Whereupon he (the appellant) 
obtained leave to make the company party-re- 
spondents as assignees of the decree from E. The 
company objected to be made respondents. The 
appeal Court reversed the decree of the lower 
Court and dismissed the suit, and the question 
arose whether the company could be made liable 
for the general costs of the hearing in the lower 
Court : — Held, that the company were liable only 
for the costs of the appeal in which they had 
taken an active part, but not for the general 
costs of hearing in the lower Court, except so far 
as the suit was their suit. E was liable for the 
costs throughout. The appellant (defendant) was 
not entitled, by bringing the company on the 
record against their will, to obtain an additional 
security for the costs already incurred in the 
lower Court. The assignee of a decree who is 
made respondent in an appeal from it, and takes 
no steps actively to support it, ought not to be 
ordered to pay costs. Ramji Morarji v. Ellis. 

[20 Bom. 167 

8. — Small Cause Court suits — Presidency Small 
Cause Courts Act (XV of 1882), 5 . ^2—Presidency 
Small Cause Courts Act (J of 1895), s. ll—Suit 
brought lefore^ hut determined after, the passing 
of Act I of 1895 — Certificate for costs — General 
Clauses Consolidation Act (I of 1868), ^s. 6.] The 
plaintiff, before the passing of Act I of 1896, 
instituted in the High Court a suit to recover 
from the defendant a sum of over Rs. 2,000, 
which was reduced to a sum of less than Rs. 2,000 
before the hearing, and therefore below the limit 
for suits cognizable by the Small Cause Court. 
At the time of its institution. Act XV of 1882 was 
applicable, by s, 22 of which Act a plaintiff was 
deprived, in a suit cognizable by the Small Cause 
^ Court, of his costs if he obtained a decree “ for 
less than Rs. 2,000,” unless the Judge who 
tried it certified it was a fit case fco be tried in the 
High Court. The suit was not determined until 
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! after the passing of Act I of 1895, by s. 11 of 
which the deprivation of costs applied to cases in 
which the plaintiff obtained a decree for less than 
Rs. 1,000. The Judge made a decree in favour 
of^he plaintiff, and, without certifying that the 
case was one fit to be brought in the High Court, 
he allowed the plaintiff the costs of the suit : — 
Held, on appeal, that the case was governed by 
s, 6 of the General Clauses Consolidation Act (I 
of 1868) ; Act I of 1895 was not applicable, and 
the plaintiff was not entitled to his costs of suit. 
The principle of Deh Narain Putt v. Narendra 
Krishna, I. L. R. 16 Calc, 267, applied. Ismail 
Ariff V, Leslie. 

[24 Calc. 399 

9. — Right of recoreving less than 

Rs. 2,000 in High Court — Presidency Small Cause 
Court Act {XV of 1882), s. 22 — Presidency Towns 
Small Cause Court Act Amendment Act (I of 
1895) — General Clauses Consolidation Act (1 of 
1868), s. 6.] In this suit the plaintiffs recovered 
a total sum of Rs. 1,907 from the defendant for 
breach of contract. The suit was brought in 
1894. It was contended for the defendant that 
s. 22 of the Presidency Small Cause Court Act 
(XV of 1882), which was in force at the date 
of the institution of the ' suit, applied to the 
case, and that, under that section, the plaintiffs 
although successful were not entitled to their 
costs: — Held, that the plaintiffs were entitled 
to recover costs. The power to award costs is 
derived entirely from Acts of the Legislature, 
aud in making the award the Court caunot base 
its decision on provisions which have been re- 
pealed and are no longer effective at the time 
its order is passed : — Held, also, that s. 6 of the 
General Clauses Act (I of 1868) did not apply 
to the case. Ismail Ariff v. Leslie, I. L. R. 24 
Calc. 399, not followed. 'Yonosuke Mitsue v. 

OOKERDA KHETSY. 

[21 Bom. 779 

10. — Suit or aypeal only partly decreed — Suit for 
ingunction or damages — Eecree refusing injunction, 
hut not giving damages — “ Substantial success.^'] 
In a suit for an injunction or damages for ob- 
struction by the defendant of the plaintiff’s light 
and air, the defendant paid Rs. 200 into Court. The 
first Court granted an injunction, but on appeal 
the decree was varied, and an injunction refused, 
but Rs. 500 damages given to the plaintiff. On the 
question of costs, it was argued for the defendant 
(appellant) that he should be given his costs of 
appeal, as he had succeeded in setting aside the 
injunction granted by the lower Court, and should 
also get his costs of hearing in the lower Court, 
as the wliole contest there had beeli as to the 
right to an iujunebion, which in appeal had been 
refused. The defendant had paid Rs. 200 into 
Court when he filed his written statement, and 
would have paid more if he could have obtained 
any indication from the plaintiff of the amount 
that would satisfy him. Nothing, rhowever, 
would satisfy the plaintiff but an injunction, and 
he had failed to get it '.—Held, that the plaintiff 
should have his ousts of hearing in the lower 
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Court, and that each party should pay his costs 
of the appeal and of the proceedings on the rule 
for an injunction before the trial. The ordinary 
rule should be observed, and the costs should 
follow the event. The event in this case was that 
the plaintiff had proved his case against the de- 
fendant, although he had not got the precise form 
of relief which he wanted. If a party substan- 
tially succeeds, he is entitled to his costs. Gha- 
NASHAM NiLKANT NaDKARNI V. MOROBA RAM- 


CHANDRA PAI. 


[18 Bom. 474 


(2) TAXATION OF COSTS. 


11 , — Suit against Seoretanj of State — Dismissal 
of suit with costs — Bemuneration of law offiGeTS — 
Agreement between Government and Government 
Solicitor— Agreement ?iot illegal nor contrary to 
public policyJ] Assuming that the arrangement 
between the Government and its Solicitor is that 
the latter should receive a salary, and in addition 
the costs awarded to Government, this arrange- 
ment cannot affect a third party condemned in 
costs, and the taxing ofiScer has no right to take 
such an arrangement into consideration ; neither 
is it illegal or contrary to public policy. Muham- 
MED Alim Oollah Sahib v. Secretary of 
State for India, 

[17 Mad. 162 
Affirming on appeal decision in Azimulla 
Sahebv. Secretary of State for India. 

[15 Mad. 405 


12. — Attorney and client — Trustees — Bills of 
costs paid by majority of trustees — Bight of dissent- 
ing trustee to have bills taxed even after payment 
—Jurisdiction of High Court f] In a suit relating 
to a charitable trust, the decree directed that the 
costs of all parties thereto, when taxed, should be 
paid out of the trust fund. Certain bills of costs 
were subsequently furnished to the trustees by 
the attorneys. Two of the trustees thought the 
bills reasonable, and agreed that they should be 
paid. The third trustee objected to the amount 
of the bills as exorbitant, and desired that they 
should be taxed. Notwithstanding his protest 
however, the other trustees paid the bills without 
taxation. He thereupon took out a summons 
calling upon his co-trustees and the attorney to 
show cause why the bills should not be taxed, and 
why they should not refund any sum which had 
been overpaid : — Held, that the dissenting trustee 
was entitled to have the bills taxed, although they 
had been paid, and that the High Court had juris- 
tion to order taxation to be made. Jijibhoy 
Mdnchbrji Jijibhoy v. Byramji Jijibhoy. 


[18 Bom. 189 


3^3 ^ — Suit relating to charitable mstitution or 
endowment — Defendants costs as between attorney 
andcUent ordered out of the charity estate— Charges 
allowed and disallowed as against estate — Discre- 
tion of tax>ing master — Trustee.'] In a suit brought 
by the Advocate-General at the instance of relators 
for the purpose of removing the defendants from 


GQS^S—conclnded, 

(2) TAXATION OF concluded. 

the position of directors of a M'ahomedan mosque, 
and for administration of the property of the 
raoeque, &c., the decree ordered that the defend- 
ants should have their costs taxed as between 
attorney and client out of the charity funds. 
The attorneys of the defendants accordingly 
brought in their biy of costs, and in taxation 
it was contended that they should be allowed out 
of the charity funds all the sums which the 
taxing master certified they should pay their 
attorneys: — that where the taxing master 

decided that certain items allowed against the 
defendants should not come out of the charity 
funds, his decision could not be disturbed. It 
does not follow that because a charge is proper to 
be allowed between an attorney and client that 
the client, if a trustee,* should be allowed that 
charge out of the trust funds. Advocate- 
General of Bombay v. Abdul Kadur. 

^ [20 Bom. 301 

14. — Dlseretlon of taxing officer — Costs of tioo 

Counsel — Insolveney proceeding s — Allegations of 
Improper conduct — Purchaser — Practice.] A rule 
was obtained in certain insolvency proceedings 
against the purchaser of property of the insol- 
vent to show cause why such purchase should not 
be set aside, and alleging improper conduct on 
the part of the purchaser, who was represented 
by two Counsel, at the hearing of the rule. On 
taxation of costs of the purchaser, the other par- 
ties objected to the costs of two Counsel on behalf 
of the purchaser being ‘.—Held, that 

having regard to the allegations made, the tax- 
ing officer exercised a right discretion in allowing 
the costs of two Counsel. In the Matter of 
Beer Nursing Dutt. 

[24 Calc. 891 

(3) COSTS OUT OF ESTATE. 

15. — Suit for construction of loill— Construction 
too simple to require assistance of Court.] In a 
suit for the construction of a will, where the con- 
struction was not so difficult as to have required 
the assistance of the Court, it was held to be not 
a case where the estate should bear the costs. 
The suit was therefore dismissed with costa. 
Narayani Dasi f. Administrator-General 
OF Bengal. 

[21 Calc. 683 

COUNSllL. 

, Costs of second. 

See Costs— Taxation of Costs. 

[24 Calc. 891 

, Privilege of. 

See Defamation, 

[19 Bom. 340 

Beceipt for fees of. 

See Stamp Act, Soh. II, Art. 15. 

[16 All. 132 
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COURT.” 

, Meaning of. 

See Companies Act, s. 130. 

[17 AIL 252 
See Superintendence of High Court — 
Civil Procedure Code, s. 622. 

[21 Bom. 279 

COURT OP WARDS. 

, Agent of. 

See Act XX OF 1863, s. 6. 

[19 Mad. 285 

See Collector. 

[19 Mad. 255 

See Contract Act, s. 26. 

" [19 Mad. 255 

— , Manager of. 

See Minor— Representation of Minor 
in Suits. ♦ 

[23 Calc. 934 
[24 Calc. 853 
[L. R. 24 1. A. 107 

COURT-PBE. 

, Deficiency in. 

Bee Appellate Court — Objection 
Taken for First Time on Appeal. 

[19 All. 165 

Bee Court-Fees Act, s. 10. 

[19 All. 240 

See Decree — Form of Decree— Gene- 
ral Cases. 

[18 Mad. 415 

, Non-payment of. 

See Limitation Act, s. 4. 

[24 Calc. 889 

, Realization of, Dy Government. 

See Pauper Suit— Suits. 

[18 Ail. 419 

COURT-FEES ACT (VII OF 1870). 

Bee Cases under Valuation of Suit. 

, s. 5. — Objection as to amount- of Gourt- 

fee on of appeal — Decision of taxing 

officer — Appellate Court, Power of.'] An objec- 
tion taken on behalf of respondents at the bear- 
ing of an appeal as to the amount of the Court- 
fee stamp affixed to the petition of appeal to the 
High Court, cannot be entertained, the decision of 
the officer on that point being final nnles.s referred 
to the Chief Justice. Ranga Pai v. Baba. 

[20 Mad. 398 

, s. 6. 

See Limitation Act, s. 4. 

[20 Mad. 319 


COURT-FEES ACT (VII OF 1870)- 

continned. 

— •, S. 10, cl. ii. — Suit insufficiently valued — 

Order for payment of additional Court-fees — Power 
of Court to enlarge time for payment j Held, that 
it is competent to a Court which has made an 
order under s. 10, cl. ii, of Act VII of 1 870, for 
the payment of an additional Court-fee to enlarge, 
either before or after its expiration, the time 
limited for the payment of such additional fee. 
Badri Haraln v. Blieo Xoer, I. L. R. 17 Calc. 512 ; 
L. R. 17 I. A. 1 ; and Bliugwandas Bagla v. Abu 
Ahmad, I, L. R. 16 Bom. 263, referred to. Chunni 
Lal V. Ajudhia Prasad. 

[19 All. 240 

, S. 11. — Suit for possession and mesne 

profits — Code of Civil Procedure (1882). s. 212— 
Assessment of mesne g^vojits — Dismissal of suit — 
Application for execution of decree.] Where, upon 
the application of the decree-holder, the Court 
executing the decree has assessed the amount of 
mesne profits, but the necessary Court-fees have 
not been deposited within the time fixed by 
the Court as provided by s. 11 of the Court- Fees 
Act (VII of 1870), the suit, that is, the claim 
in respect of those mesne profits, must be dis- 
missed ; after such dismissal no application for 
execution of the decree for mesne profits can be 
entertained, as no such decree is in existence. 
The word “suit” in the last part of para. 2 of 
s. 11 of the Court-Fees Act does not mean the entire 
suit ; it means the claim in respect of the mesne 
profits. Kewal Kishan Singh v. Sookhari. 

[24 Calc. 173 

, s. 12. 

See Appellate Court — Objection 
Taken for First Time on Appeal. 

[19 All. 165 

, S. 17. — Suit for possession of immor cable 

property and for mesne profits or damages — 
Distinct subjects^' — Valuation of suit,] A suit 
upon one and the same cause of action for posses- 
sion of immoveable property and for mesne profits 
or damages for the wrongful retention of such 
property is not a suit embracing two or more 
distinct subjects within the meaning of s. 17 of Act 
VII of 1870 ; Ghamaili Rani v. Ram Dai, I. L R. 1 
All. 552 ; Mul Chasid v. Sliib Gharan Lal^ I. L. R. 

2 All. 676 ; Cfiedi Lal v. Klratli Ghand^ I. L. R. 2 
All. 682 ; and Kishori Lal Roy v. Sharut Chunder 
Mozumdar, I. L. R. 8 Calc. 693, discussed. Refer- 
ence UNDER THE CoURT-FeES AoT, 1870, S. 6. 

[16 All. 401 

, S. 19D. — Act XIII of 1875, s. 6 — Exempt- 

tionfrom probate duty— Joint family— Convey a.ncc 
to four members of a joint family governed by the 
Mitahshara law as tenants in common— Survivor- 
ship.] The deceased, who was a member of a 
joint Hindu family governed by Mitaksbara law, 
left a will, of which he appointed his brothers the 
executors and trustees. The brothers, as execu- 
tors, applied for probate, but claimed exemption 
from the payment of probate duty on ^e ground 
that the property was joint ancestral property 
which would pass by survivorship.” I'he petition 
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stated that in the lifetime of the testator he and 
his brothers, out of the income of the ancestral 
estate, purchased from the Corporation of Calcutta 
some plots of land which were conveyed to them 
as tenants in common : that the effect of this was 
to vest an undivided one-fourth share in th5 
testator, which, on his death, would pass, not to 
the remaining coparceners under the rule of sur- 
vivorship, but to his legal representatives; and 
that, in order that effect might be given to 
the rule of survivorship, it was necessary to 
obtain probate: — He/d, that the property, though 
conveyed to the brothers as tenants in common 
vested in them as trustees for the benefit of all 
the coparceners, and consequently was not liable 
to duty. In the Goods of Pokukmull Augub- 

WALLAH. 

[23 Calc. 980 


, s. 22. 

Sec Penal Code, s. 186. 

[22 Calc. 596 

s. 26. — Gertijicate of heirship — Succession 

Certificate Act ( 7// VlS89), ss. 17 and 
f cation of Go sernor- General, Xo. 361, dated l8fA 
April, 1883, Irregularity in o'bserving directions 
of — Effect of on validity of stamp.'] A certificate 
having been granted on an ordinary stamp of 
requisite value, it was contended that it w'as not 
properly stamped in accordance with the Court- 
Fees Act (Vil of 1S70) as required by s. 17 
of the Succession Certificate Act (VII of 1889), 
because it did not bear upon it the words Court- 
fees ” as directed in the Notification of the 
Governor-General, No. 361, dated 18th April, 
1883: — Held, that though s. 26 of the Court- 
Fees Act (VII of 1870) provides that the stamp 
used to denote the fee chargeable under the Act 
shall be of such particular kind as the Governor- 
General in India in Council may by Notification 
from time to time direct, and that, though the 
Governor-General had issued such Notification, 
still the direction in the Notification, that the 
stamp should bear the words Court-fees,” was 
not a matter on which he had authority to give 
any direction under the terms of s, 26 of the 
Court-Fees Act, and therefore could only be 
regarded as a departmental order, the non-obser- 
vance of which could not invalidate the stamp 
for the purpose of the Act. Annapurna Bai v, 
Lakshman Bhikaji Vakharkar. 

[19 Bom. 145 

1.— Sell. I, Art. 11 Duty paya'hle on 
tahiny out probate or administration — lvalue of 
property not reduced to possession and as to ivhich 
suit is brought.] Under Art. 11 of Sch. I of 
the Court-Fees Act, duty is payable by a person 
taking out probate on the amount or value of 
the property in respect of which probate or letters 
of administration shall be granted, if the amount 
or value of such property exceeds Bs. 1,000. In 
a case whe^'e property has not been reduced into 
possession at the time of taking out probate, and 
ihe right to it is the subject of a suit, ic is per- 
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missible to declare the value of the property as 
not exceeding Rs. 1,000. In the Goods op 
Abdool Aziz, 

[23 Calc. 577 

2. -Scli. I, Art. hate duty — Assets 

in British India at date of death.] Probate duty 
is payable only on assets which at the date of 
the testator’s death *are in British India. In 
RE Abraham. 

[21 Bom. 139 

3. — Sch. I, Art. 11 .— Probate fee — Doubtful 
debtf] The uncertainty of recovering a debt due 
to the estate of a deceased person is not a suffi- 
cient ground for a proportionate reduction of the 
fee payable in respect of probate as a will. In 
the Goods op Ram Chunder Ghosb. 

[24 Calc. 567 

4. —Sch. I, Art. 11 .— Locality of assets— 
Partner of f rin loith head office in London 
and branches in Calcutta and Bombay.] S died 
in England in October, 1896, and probate of 
his will was obtained in England on 1st December, 
1896. He left a large amount of property and 
credits in Bombay, and he was a partner in 
the firm of David Sassoon k Co., which had 
its head office in London and had branches in 
Bombay and Calcuttti : — Held, that no probate 
duty was payable on the value of the share of the 
deceased as a partner in the firm of David 
Sassoon (Jb Co., or the properties of the firm situa- 
ted in British India at his death, In the Goods 
OP Sassoon. 

[21 Bom. 673 

, Sch. II, Art. 11. — j\Iemora7idum of 

appeal from order under Companies Act (7/ of 
1882), s. 211 — Decree — Valuation of appeal.] An 
order under s. 214 of Act VI of 1882 (Indian 
Companies Act) is not a decree or an order having 
the force of a decree, and consequently an appeal 
from such an order to a High Court is properly 
stamped, with reference to the Court-Fees Act 
(VII of 1870), Sch. II, Art. 11 (b), with a Court- 
fee stamp of Rs, 2. Reference under Court- 
Fees Act. 

[17 All. 238 


COURTS (COLONIAL) JURISDICTION 
- ACT, 1874 (37 & 38 Viet. c. 27.) 

See Oii’FENCE Committed on the High 
Seas. 

. [21 Calc. 782 


COUSINS. 

See Hindu Law— Inheritance — Spe- 
cial Heirs— Males— Cousins. 


COVENANT. 


[22 Calc. 339 


, Breach of. 

See Benami Transaction— General 
Cases. 


[19 Mad. 60 
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COVENANT 

See Damages—Measure and Assess- 
ment OF Damages— Breach of 
Contract. 

[21 Bom. 175 

See Landlord and Tenant— For- 
feiture— Breach OP Conditions. 

[20 Bom. 439 

See Relinquishment of, or Omission 
TO Sue for, Portion of Claim. 

[21 Bom. 267 

See Vendor and Purchaser— Breach 
OF Covenant. 

[21 Bom. 175 

to repay mortgage money. 

See Limitation Act, Art. 147. 

[19 Mad. 411 

See Transfer of Property Act, s. 67. 

. [17 Mad. 131 
[24 Calc. 677 

COW, DEFINITION OF. 

See Penal Code, s. 429. 

[22 Calc. 457 

COWRIE. 

See Gambling Act. s. 6. 

[18 All. 23 
[19 All. 311 


CRABS. 

See Prevention op Cruelty to Ani- 
mals Act. 

[24 Calc. 881 

CREDITOR. 


See Cases under Debtor and Credi- 
tor. 

Conveyance in fraud of. 

See Bbnami Transaction— General 
Cases. 

[23 Calc. 460, 962, 962 note 

See Fraud— Alleging or Pleading 
Fraud. 

[20 Mad. 326 

See Fraud— Effect op Fraud. 

[18 Mad. 378 
[20 Mad. 323 

See Limitation Act, Art. 14]. 

[23 Calc. 460 

- of married woman. 

See Married Woman’s Property Act, 

s. 8. 

[18 Mad. 19 

■ of testator. 

See Probate— Opposition to, and Ee- 
vocATiON OF, Grant. 

[17 Mad. 373 


CREDITOR- concluded. 

, Removal by, of debtor’s pro- 
perty. 

See Theft. 

[22 Calc. 669, 1017 
, [18 All. 88 

, Suit by. 

See Representative of Deceased 
Person. 

[22 Calc. 903 


CREMATION. 

See Nuisance — PublicNuisance under 
Penal Code. 

[19 Mad. 464 

CRIMINAL BREACH OF TRUST. 

See Bankers. 

[16 All. 88 

See Charge— Form of Charge. 

[17 All. 153 
[18 All. 116 
[24 Calc. 193 

See Jurisdiction op Criminal Court 
—Offences Committed only part- 
ly IN one District— Criminal 
Breach of Trust. 

[19 All. Ill 

See Verdict of Jury— Power to In- 
terfere with Verdicts. 

[19 Bom. 749 

1. — Penal Code (Act XL V of 1860), es. 403 and 
40o— Immoveahle ■pvojperty,'] The property re- 
ferred to in s. 403 of the Penal Code is, as 
in s. 403, moveable property, and criminal 
breach of trust cannot *^>6 committed in respect 
of immoveable property. Reg. v. Girdhar Rhar- 
amdas, 6 Bom. H. 0. Or. 33, followed. JUGDOWN 
SiNHA V . Queen-Empress. 

[23 Calc. 372 

2. — Penal Codecs. 408 — Griminal Jjreacdi of trn,st 
hy a servant—Qvvminal muayyjnopriatlon.] An 
accused person who was in the service of 
zemindars, and whose duty it was to pay into the 
Collectorate Government revenue due in respect 
of their estates, immediately before the due date 
of a Mst received from them a certain sum 
of money with no specific instruction as to its 
application. On receipt of that money, he paid 
a portion only of it into the Collectorate on 
account of the revenue, and having done so, he 
then altered the challan given back to him show- 
ing the amount actually paid, and made it appear 
that a much larger amount had been paid in than 
was the fact. This challan he sent to his employer 
for the purpose of showing the application of the 
money. He was charged (amongst other offences) 
with criminal breach of trust as a servant (s. 
408 of the Penal Code) in respect of the difference 
between the amount actually paid into the trea- 
sury and the amount shown to have been paid 
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CRIMINAL BREACH OP TRUST- 

coneluded. 

in by the altered cliaUaii, The accused was con- 
victed on all the charges. It was contended that 
the charge und^- s. 408 was not sustainable, 
inasmuch as the money was not alleged to have 
been sent to the accused for the specific purpose 
of paying the Government revenue, and that the* 
accounts between him and his employers had not 
been adjusted, and that it was not shown w^hether 
at the date of the alleged breach of trust the 
accused was indebted to his employer or the 
reverse : — Held, that as the money was sent to the 
accused immediately before the hut day, and the 
cliallan was sent to the employers showing in 
its altered state the amount really payable as 
revenue which nearly covered the whole amount 
remitted, it was reasonable to infer that the 
accused was aware of the implied purpose for 
which the money was remitted, and as he deposit- 
ed a very much smaller amount than that remit- 
ted, and tried to pass off the altered clioillaii as 
genuine, there was a dishoneslJ misappropriation 
of the difference sufiBcient to constitute the 
offence under s. 408. Lolit Mohan Saekar 
r. Queen-Empress. 

[22 Calc. 313 

CRIMINAL COURT, ORDER OP. 

See Letters Patent, High Court, 
CL. 15. 

[17 Mad. 105 

CRIMINAL INTIMIDATION. 

— Penal Code {Act XL V c/1860), ss. 50B and 606 — 
Threatening to obtain dismissal of Police coiistaUe."] 
A threat of getting a Police constable dismissed 
from the Police service is not such a threat of 
injury as is punishable under s. 606 of the Indian 
Penal Code {XLV of 1860). Reg, v. Moroha 
Bhasharji, 8 Bom. 101, f<illowed. Queen-Empress 
V, Dada Hanmant Dani. 

[20 Bom. 794 


; CRIMINAL PROCEDURE CODE ^ACT 
' X OP 1872), 

’ , s. 140. 

See Complaints— Institution op Com- 
plaint and Necessary Prelimi- 
naries. 

[18 All. 465 

CRIMINAL PROCEDURE CODE (ACT 
X OP 1882). 

See Bombay Village Police Act. 

[19 Bom. 612 
See Offence Committed on High Seas* 
[21 Calc. 782 

, Chap. XXII (ss. 260-265). 

See Cattle Trespass Act. 

[23 Calc. 248 

, Chap. XL (ss. 503-508). 

See CoMMissioN— C riminal Cases. 

[19 Bom. 749 

, s. 1. 

See Magistrate, Jurisdiction op— 
Special Acts— Cattle Trespass 
Act, 

[23 Calc. 300 

, s. 4. 

See s. 487. 

[20 Mad. 383 

See Cattle Trespass Act. 

[23 Calc. 248 
5^?^ Maintenance, Order op Criminal 
Court as to. 

[17 Mad. 260 
[20 Mad. 470 

, s. 11. 

See Sentence— General Cases. 


CRIMINAL MISAPPROPRIATION. 

See Criminal Breach op Trust. 

[22 Calc. 313 
See Verdict op Jury— Power to 
Interfere with Verdicts. 

[19 Bom. 749 

--Penal Code {Act XLV of 1860), s. 403 — More- 
able ^vo^erty — Property found in an open plain.] 
The accused, finding a gold mohur on an open 
plain, sold it the next day to a shroff for the full 
value, and appropriated the sale-proceeds : — Held 
that, in the absence of any information as to the 
circumstances under which the coin was lost, and 
as it was not improbable that the property in the 
coin had been abandoned by the original owner, 
the accused could not be convicted of criminal 
misappropriation under s. 408 of the Penal Codcj 
Queen-Empress t. Sita. 


[20 Mad. 444 

s. 12. 

See Magistrate, Jurisdiction of — 
Transfer of Magistrates. 


[19 All. 114 

, s. 16. 

See Bench of Magistrates. 

• [18 Mad. 394 

, s. 28. 

See Magistrate, Jurisdiction of — 
Special Acts— Cattle Trespass 
Act. 


, s. 29. 


[23 Calc. 442 


See Magistrate, Jurisdiction op— 
Special Acts — Opium Act. 

[19 All. 465 


[18 Bom. 212 
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CRIMINAL PROOBDURB CODE (ACT 

X OP 1882) — continued, 

, s. 54. 

See Wrongful Confinement. 

[19 Bom. 72 

, ss. 55 and 56. 

See Penal Code. s. 832. 

' [18 All. 246 

, s. 75. 

See Penal Code, s. 186. 


[23 Calc. 896 

, s. 76. 

See Penal Code, s. 186. 

[24 Calc. 320 

See Witness— Criminal Cases — Sum- 
moning Witnesses. 

[24 CalG. 320 

, s. 80. , 

See Penal Code, s. 186. 

[23 Calc. 896 

, s. 81. 

See Penal Code, s. 186. 

[24 Calc. 320 

See Witness— Criminal Cases— Sum- 
moning Witnesses. 

[24 Calc. 320 

, s. 83. 

See Warrant of Arrest. 

[20 Mad. 235, 457 

, s. 87. 

See Absconding Offender. 

[19 Mad. 3 

, s. 88. 

See Absconding Offender. 

[19 Mad. 3 
[20 Mad. 88 

s. 89. 

See Absconding Offender. 

[19 Mad. 3 

, s. 90. 

See Penal Code, s. 186. 

[24 Calc. 320 

, s, 106. 

See Recognizance to Keep Peace. 

[21 Calc. 622 
[17 All. 67 

, s. 107. 

See Recognizance to Keep Peace. 

[24 Calc. 344 

,s. 110. 

See Security for Good Behaviour. 

[16 All. 9 
[19 All. 291 


GRIMINAIi PROCEDURE CODE (ACT 

X OP 1882) — continued, 

, s. 114. 

See Penal Code. s. 332. 

[18 All. 246 

^ , s. 117. 

See. Evidence— Criminal Cases— Char- 
acter. 

[23 Calc. 621 

See Security for Good Behaviour, 


, s. 118. 


[19 All. 291 


See Security for Good Behaviour. 


[24 Calc. 155 
, Order of Magistrate under. 

See Reference to High Court— Crimi- 
nal Cases. 

[23 Calc. 249 

, s. 123. 

See Security for Good Behaviour. 


[24 Calc. 155 

, Order of Sessions Judge 

under. 

See Reference to High Court— Crimi- 
nal Cases. 

[23 Calc. 249 

ss. 133-138. 

See Jury— Jury under Nuisance Sec- 
tions op Criminal Procedure 
Code. 


[18 All. 158 

See Cases under Nuisance — Hndei^ 
Criminal Procedure Code. 


•, s. 138. 

See Jury— Jury under Nuisance Sec- 
tions OF Criminal Procedure 
Code. 

[23 Calc. 499 


s. 143. 


See Nuisance— Public Nuisance un- 
der Penal Code. 


[19 Mad. 464 

•, s. 144, 

See Magistrate, Jurisdiction of— 
Powers of Magistrates. 

[17 All. 485 

See Cases under Nuisance — Under 
Criminal Procedure Code, 

See Revision— Criminal Cases- Mis- 
cellaneous Oases. 

[18 Mad. 402 
, Proceeding under. 

See Sanction for Prosecution— Pow- 
er to Grant Sanction."' 


[19 Mad. 18 
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CRIMINAL PROCEDURE CODE (ACT 
X OP 1882) — cotitimied. 

, s. 145. 

8&e Limitation Act, Art. 47. 

[23 Calc. 731 

See Cases under Possession, Order 
Criminal Court as to. 

, s. 146. 

See Possession, Order op Criminal 
Court as to— Decision op AIagis- 

TEATB AS TO POSSESSION. 

[22 Calc. 297 
[18 Mad. 41 

, s. 147. 

See Easement. 

[23 Calc. 55 

See Possession, Order op Criminal 
Court as to — Disputes as to 
Right of Way, Water, &c. 

[21 Calc. 727 
[23 Calc. 55, 557 

, s. 148. 

See Cases under Possession, Order of 
Criminal Court as to— Costs. 

, s. 155. 

See Opium Act, s. 9. 

[24 Calc. 691 

, s. 156. 

See Opium Act, s. 9. 

[24 Calc. 691 

, s. 157. 

See Accused Person, Right op. i 

^ [20 Mad. 189 

See Evidence Act, s. 74. 

[20 Mad. 189 

, s. 160. 

See Witness— Criminal ■ Cases— Sum- 
moning Witnesses. 

[24 Calc. 320 

, s. 161. I 

See Accused Person, Right op. 

[19 Mad. 14 
[19 All. 390 

See Evidence — Criminal Ca s e s — 

Statements to Police-officers. 

[16 All. 207 
[17 All. 57 
[19 All. 390 

, S. 162. 

See Confession— Confessions to Mag- 
^ istrate. 


CRIMINAL PROCEDURE OODS*(AOT 
X OE 1882) —continued. 

See Evidence — Criminal Gas e s — 
Statements to Police-officers. 


[16 All. 207 
[17 All. 57 
[19 All. 390 

s. 104. 

See Confession — Confessions to Mag- 
istrate. 

[21 Bom. 495 
[18 AIL 78 

s. 165, 

See Opium Act, s. 9. 

. [24 Calc. 691 

s. 167. 

See Evidence — Criminal Cases — 
Statements to Police-officers. 

[19 All. 390 


, s. 168. 

See Accused Person, Right of. 

[20 Mad. 189 

See Evidence Act, s, 74. 


[20 Mad. 189 


, s. 172. 

See Accused Person, Right op. 


[19 All. 390 
[19 Mad. 14 


s. 173. 

See Accused Person,, Right of. 


[20 Mad. 189 

See Evidence Act, s. 74. 


[20 Mad, 189 

s. 177. 

See Maintenance, Order of Criminal 
Court as to. 


[24 Calc. 638 


, s. 179. 

See Jurisdiction op Criminal Court 
— Offences Committed only 
PARTLY IN one DISTRICT— CRIMINAL 

Breach op Trust. 


, s, 180. 


[19 All. Ill 


See, Jurisdiction op Criminal Court— 
G-eneral Jurisdiction. 


[18 All. 350 


•, s. 185. 

See Jurisdiction op Criminal Court- 
Offences Committed only partly 
IN one District— C r i m i n a l 
Breach op Trust, 


[22 Calc. 50 


[19 AU. Ill 
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CRIMINAL PROCEDURE CODE (ACT 

X OP 1882)- oontmuecl, 

, s. 188. 

See Jurisdiction OF Criminal Court- 
Offences Committed only partly 
IN ONE District — Abbtmemt. 

[19 Bom. 105 

, s. 191. 

See Complaint— Institution of Com- 
plaint AND Necessary Prelimi- 
naries. 

[IS All. 465 

See Defamation, 

[19 Bom. 51 

See False Charge. 

[19 Bom. 51 

, s. 192. 

See Magistrate, Jurisdiction of— 
Special Acts— Cattle Trespass 
Act. 

[23 Calc, 300, 442 

See Possession, Order op Criminal 
Court as to— Transfer or With* 
DRAWAL OP Proceedings. 

[22 Calc. 898 

See Transfer op Criminal Case. 

[19 AU. 249 

, s. 193. 

See Sessions Judge, Jurisdiction op. 

[22 Calc. 50 

, s. 195. 

See s, 478, 

[22 Calc. 1004 

See Letters Patent, High Court, 
OL. 15. 

[17 Mad. 105 

See Cases under Sanction for Prose- 
cutiok. 

, s. 197. 

See Defamation. 

[19 Bom. 51 

See False Charge. 

[19 Bom. 51 

, s. 200. 

See Complaint— Institution op Com- 
plaint and Necessary Prelimi- i 
naries, 

[18 All. 221 


, s. 202. 

See Complaint— Power to Refer to 
Subordinate Officers. 


[20 Mad. 387 

See Magistrate, Jurisdiction of — 
General Jurisdiction. 


[24 Calc. 167 


CRIMINAL PROCEDURE CODE (ACT 

X OP 1882)- continued. 

See Witness— Criminal Cases— Exam- 
ination OP Witnesses. 

[24 Calc. 167 

— s. 203 

See Complaint— Dismissal op Com- 
plaint-Effect OF Dismissal. 

[23 Calc. 983 

[24 Calc. 286 

See Complaint — Dismissal of Com- 
plaint-Power OF, AND Prelimi- 
NARIES TO, Dismissal. 

[20 Mad. 388 

, ss. 204 and 205. 

See Pardanashin Women. 


[21 Calc. 587 


, s. 210. 

See Witness— Criminal Cases— Exam- 
ination of Witnesses. 


[21 Calc. 642 
[18 All. 380 

, s 211. 

See Witness — Criminal Cases — 
Summoning Witnesses. 

[19 All. 502 


, s. 212. 

See Witness— Criminal Cases— Exam- 
ination OP Witnesses. 


, ss. 221 and 222. 


[18 All. 380 


See Criminal Trespass. 


[22 Calc. 391 

, s. 225. 

See Unlawful Assembly. 

[22 Calc. 276 

, s. 235. 

See s, 403. 

[23 Calc. 174 

• , s. 236. 

See Acquittal. 

[22 Calc. 377 

See Charge-Form of Charge. 

[21 Calc. 955 

, s. 288. 

iSe(9 Verdict of Jury— General Cases, 


[20 Bom. 215 

, S. 238, — “ Minor offence, '' Gojiviction of 

'wltho'iit formal charge — Penal Code {Act XLV of 
1860), ss. 365, 866 and '^l^—Orimmal Procedure 
Gode.{\S%'2), s. 307.] An offence under s. C65 of the 
Penal Code is, within the meaning of a.^ 238 of the 
Criminal Procedure Code, a minor offence as com- 
pared wifely offences under ss, 866 and 376 of the 
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ORIi^INAL PROCEDURE CODS (ACT 
X OF 1882) — continued. 


Penal Code ; and the High Court in dealing with 
a ease under s. 307 of the Criminal Procedure Code 
can convict an accused of the former offence with- 
out a formal charge having been framed. Per 
Banerjee, J. — The words “ minor offence ” have 
not been defined by law ; they are to be taken mot 
in any technical sense, but in their ordinary sense. 
Queen-Empress v. Sitanath Mandal. 

[22 Calc. 1006 

, s. 239. 


See Bankers. 


s. 254, 


[16 All. 88 


See Magistrate, Jurisdiction of — 
Commitment to Sessions Court. 


[24 Calc. 429 

, ss. 256 and 257, 

See Witness-Criminal Cases— Exam- 
ination OF Witnesses. 


[21 Calc. 642 


•, s. 260. 

See Criminal Proceedings. 

[19 Mad. 269 


ss. 260 to 265 (Chap. XXII). 

See Cattle Trespass Act. 

[23 Calc, 248 


, S. 263 (h). — Summary trial''— Nature of 

Magistrate's statement of the reason for a convic- 
tion.'] Under s. 263 (7t) of the Code of Criminal 
Procedure (ActX of 1882), a Magistrate, in record- 
itig his reasons for a conviction, must state them 
so that the High Court on revision may judge 
whether there were sufficient materials before 
him to support the conviction. Empress v. Pan- 
jah Singh, I. B. R. 6 Calc. 579, followed. Queen- 
Empress V. Shidgauda. 

[18 Bom. 97 

, s. 273. 

See Penal Code, s. 872. 

[21 Calc. 97 

, s. 288. 

See Evidence — Criminal Cases — De- 
position. 

[23 Calc. 361 


See Witness— Criminal Cases— ExaM' 
iNATioN OF Witnesses. 


, s. 289. 


[21 Calc. 642 


See Criminal Proceedings. 


[23 Calc. 252 


See Right of Reply. 

[18 Bom. 364 

■, s. 290. 

See Right of Reply. 


[IS Bom. 364 


CRIMINAL PROCEDURE CODE (ACT 

X OP continued, 

— ■, s. 292. 

See Right of Reply. 

[18 Bom. 364 
[16 All. 88 

, s. 297. 

See Verdict of Jury— Power to In- 
terfere with Verdicts. 

[23 Calc. 252 

, s. 298. 

See Verdict of Jury— General Cases. 

[19 Bom, 735 

, s. 302. 

See Verdict of Jury— General Cases. 


[19 Bom. 735 


f s. 303, 

See CH3LEGE to Jury — Misdirection. 


[21 Calc. 955 


, s. 307. 

See S. 238. 


[22 Calc. 1006 

See Verdict of Jury— Power to Inter- 
fere with Verdicts. 

[20 Bom. 215 

, s. 337. 

See Confession— Confessions to Magis- 
trate, 

[22 Calc. 50 

— , s. 339. 

See Confession— Confessions to Mag- 
istrate. 

[22 Calc. 60 

See Pardon, 

[24 Calc. 492 

, s. 340. 

See Pleader— Appointment and Ap- 
pearance. 

[23 Calc. 493 

, s. 342. 

See False Evidence— Generally. 

[19 AU. 200 

, s. 344. 

See Criminal Proceedings. 

[19 Mad. 375 

, s. 345. 

See Compounding Offence. 

[21 Calc. 103 


s. 350. 

See Bench of Magistrates. 


[18 Mad. 394 * 
[23 Calc. 194 
10 


W, D 
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CRIMINAL PROCEDURE CODE (ACT 

X OP 1882) — conthiued^ 

— — ~j S< 355. 

See Ckiminal Proceedings. 

[19 Mad. 269 

, s. 364. 

See Confession— Confessions to Mag- 
istrate. 

[21 Calc. 642 
[22 Calc. 817 
[21 Bom. 495 

, Omission to record state- 
ment under. 

See Magistrate, Jurisdiction of — 
General Jurisdiction. 

% [24 Calc. 499 

, s. 366. 

See Judgment— Criminal Cases. 

•[21 Calc. 121 
[23 Calc. 502 

, s. 367. 

See Cases under Judgment— Crimi- 
nal Cases. 

, s. 374. 

See Confession —Confession TO Magis- 

TRATB. 

[22 Calc. 50 

, s. 886. 

See Cattle Trespass Act, s. 22. 

22 Calc. 139 


CRIMINAL PROCEDURE CODE (ACT 
X OP 1882) — continued . 


and ss. 6 and 7 of the Merchandise Marks Act (IV 
of 1889). On an application to quash the pro- 
ceedings on the ground that the accused had been 
at the first trial put in peril of a conviction for 
the latter offences, and therefore the first trial 
operated as a bar to the institution of the 
present proceedings : — Held, the provisions of s. 
403 of the Criminal Procedure Code did not operate 
as a bar to the institution of the present proceed- 
ings. Under the second part of that section, the 
fact of the accused having been charged at the first 
trial with one offence only did not prevent the 
institution of a separate proceeding in respect of 
some other offence which was disclosed during 
the course of the first trial. Queen-Empress n . 
Croft. 

[23 Calc. 174 

, s. 407. 

See Sanction for Prosecution- 
Power TO Grant Sanction. 


[18 Mad. 487 

s. 411. 

See Appeal in Criminal Cases— 
Criminal Procedure Code. 

[20 Bom. 145 

s. 417. 

See Appeal in Criminal Cases— 
Acquittal, Appeals from. 

[16 All. 212 
[19 Bom. 51 

, s. 418. 

See Appeal in Criminal Cases — Prac- 
tice AND Procedure. 


See Compensation— Criminal Cases — 
Compensation for Loss or Injury 
Caused by Offence. 

[22 Calc. 139 

[19 Mad. 238 

See Compensation — Criminal Cases— 
Compensation to Accused on Dis- 
missal OF Complaint. 

[21 Calc. 979 

See Magistrate, Jurisdiction of — 
Powers op Magistrates. 


[21 Calc. 955 

, s. 419. 

See Appeal in Criminal Cases— Prac- 
tice AND PBO^JEDURE. 

[19 Mad. 354 
[20 Mad. 87 

s. 421. 

See Judgment— Criminal Oases. 

[21 Calc. 92 
[17 All. 241 
[20 Bom. 540 


[22 Calc. 935 

, s. 403. 

See Acquittal, ” 

[22 Calc. 377 

— , S. 403. — Previous conviction or acquittal 

— Second trial ujoon the same facts for a different 
offence— Penal Code, ss. 486 a}id 487 — Bengal 
Excise Act {Bengal Act VII of 1868), s, 61 — 
Merchandise Marks Act (IV of 18S9), ss. 6 and 7 — 
Criminal Procedure Code, s. 23.5.] The accused 
had been prosecuted and convicted under r. 61 
of the Bengal Excise Act (Bengal Act VII of 
1878), and the proceedings were instituted against 
him under ss, 486 and 487 of the Penal Code, 


See Review— Criminal Cases. 

[19 Bom, 732 

, s. 423. 

See Acquittal. 

[22 Calc. 377 

Appeal in Criminal Cases— Prac- 
tice AND Procedure. 

[21 Calc. 955 
[23 Calc. 975 
[18 Bom. 751 
[IS-All. 301 
[24 Calc. 316, 317 note 
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CRIMINAL PROCEDURE CODE (ACT 
X OP 1882) —coiitimied. 

See Commitment. 

[23 Calc. 350 

See Complaint — Dismissal op Com- 
plaint — Effect of Dismissal^ 

[24 Calc. 528 

See Sentence— Imprisonment— Impri- 
sonment IN Default of Fine. 

[17 AIL 67 

See Sessions Judge, Jurisdiction of. 

[18 Bom. 751 
[IS All. 301 

See Verdict op Jury — Power to In- 
terfere with Verdicts. 

[23 Calc. 252 

, s. 424. 

Judgment— Criminal Oases. 

[22 Calc. 241 
[23 Calc. 420 
[19 All. 506 

, s. 430. 

See Review— Criminal Cases. 

[19 Bom. 732 

, S.431. 

See Appeal in Criminal Cases— Peac* 
TICE AND Procedure. 

[19 Bom. 714 

, s. 435. 

See Revision— Criminal Cases— Gene- ’ 
rally. • 

[19 Mad. 238 

See Revision— Criminal Cases—Mts- ’ 
cellaneous Cases. i 

[18 Mad. 402 


CRIMINAL PROCEDURE CODS (ACT 
X OP 1882) —contlmied. 

, s. 438. 

See Reference to High Court — Cri- 
minal Cases. 

[23 Calc. 249, 250 

, s. 439. 

See Complaint— Dismissal of Com- 
plaint-Effect OF Dismissal, 

[24 Calc. 528 

See Possession, Order of Criminal 
Court as to —Costs. 

[22 Calc. 387 

See Practice— Criminal Cases— Re- 
vision. » 

[21 Calc. 827 

See Revision— Criminal Cases— Gene- 
rally, 

[22 Calc. 391 

See Revision— Criminal Cases— BIis- 
cellaneous Cases. 

[16 All. SO 

See Revision— Criminal Cases— Ques- 
tions OP Fact, 

[21 Calc. 931 

[22 Calc. 998 

, S. 451. — ^'‘Earopeans''' Meaning of.~\ The 

word "Europeans” in s. 451 of the Code of 
Criminal Procedure means persons born in Europe. 
Qdben-Empress V. Moss. 

[16 All. 88 

, s. 476. 

See Revision— Criminal Cases— Mis- 
cellaneous Cases, 

[16 AIL SO 

See Sanction foe Prosecution- 
Nature, Form and Sufficiency 
OP Sanction, 

[18 All. 213 


, s. 437. 

Sec Nuisance— Under Criminal Pro- 
cedure Code. 

[24 Calc. 395 

-*,3, 437 . — Jurisdiction of Sessio7is Judge and 

Magistrate to grant further inquiry —Poioer of the 
Sessions Judge to interfere ivitli orders passed by 
the District Magistrate,"] Both the Sessions Judge 
and the District Magistrate are competent, under 
9 . 437 of the Criminal Procedure Code, to order 
a further inquiry ; but the Sessions Judge has no 
jurisdiction to review an order made by the Dis- 
i)ricb Magistrate under that section refusing a 
further inquiry. It is open to the Sessions Judge 
to refer the matter to the High Court under 
9. 438. Dabbaki Mandar v. Jagoo Lal. 

[22 Calc. 573 


See Sanction for Prosecution- 
Power to Grant Sanction. 

[16 AH. 80 
[18 Mad, 487 
[23 Calc. 532 
’ [19 Mad. 18 

, s. 478. 

See Criminal Proceedings. 

[18 Bom. 581 

, S, 478. — Forged doonments fled i?i Court 

— Order of commitment for trial — “ Any such 
offence''' in s, 478, Meaning of— Criminal Proce- 
dure Code, s. 195.] Certain documents were hied 
annexed to a petition in a suit pending before a '» 
Munsif, but were not given in evidence. The 
Munsif, on suspicion that they had been tampered 
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CHIMINAIi PROCEDURE CODE (ACT 

X OF 1SS2) — coiitinved, 

with, held an inquiry and committed the petition- 
ers for trial by the Court of Session -. — Held, that 
it was a proper commitment under s. 478 of the 
Criminal Procedure Code. The words “ any such 
offence” in that section mean an offence referred 
to in 3. 195 of the Code, and not an offence 
referred to in that section qualified by the cir- 
cumstances under which it is committed. Akhil 
Chandra De v. Queen- Empress. 

[22 Calc. 1004 

, s. 487. 

Magistrate. Jurisdiction of — 
Powers of Magistrates. 

[18 Bom. 380 

, s. 487, and as. 4 and 195 .— Judicial 

proceedings — Magistrate, Jurisdiction o/.] A Mag-- 
istrate, who has refused to set aside an order 
sanctioning a prosecution on the charge of 
perjury, has no jurisdiction unde|^ Criminal Pro- 
cedure Code, 8. 487, to try the case himself. 
Queen-Empress i\ Seshadri Ayyangar. 

[20 Mad. 383 

, a. 488, 

See Cases under Maintenance, Order 
OF Criminal Court as to. 

See Witness— Criminal Cases— Per- 
sons Competent, or O'ipiebwise, 
TO BE Witnesses. 

[18 All. 107 

, ss. 489 and 490. 

See Maintenance, Order of Cri- 
minal Court as to. 

[19 All. 50 

, s. 491. 

See Custody of Child. 

[23 Calc. 290 

See Foreigners. 

[18 Bom. 636 


CRIMINAL PROCEDURE CODE (ACT 
X OF 1832) — continued. 

5 S. 517. — Order as to disposal of property 

as to which no offence has leen committed — Property 
found hy Police in possession of afoused — Magis- 
trate, Power e/.] The accused was convicted of 
cripiiual breach of trust in respect of certain 
money belonging to the complainant, and, on his 
conviction, the Magistrate made an order, under 
9. 517 of the Code of Criminal Procedure, 
directing that an amount equal to the monies 
embezzled should be repaid to the complainant 
out of certain sums of money found by the Police 
on the person of the accused : — Held, that the 
Magistrate had no power to make the order under 
3. 617 of the Criminal Procedure Code, there 
being nothing to show that any offence had been 
committed with regard to the property, or that it 
had been used for the commission of any offence. 
Queen-Empress v. Eattah Chand. 

[24 Calc. 499 

, s. 523. 

See Treasure Trove. 

[19 Bom. 668 

, S. 523. — Property seized hy Police — 

Seizure of ‘property on suspicion — Magistrate, Duty 
of — ProceduTef\ By the provisions of s. 523 
of the Code of Criminal Procedure, it is not 
intended that any final steps should be taken by 
the Magistrate, nor is he bound to take any final 
steps to ascertain whether the property seized on 
suspicion belongs to the person in whose posses- 
sion it was found, until after the expiry of the 
six months mentioned in the section ; but when 
the proclamation has been issued, and the six 
months have expired, then, under the provi- 
sions of s. 524, the person in whose possession 
the property was found can come forward and 
show that it is his own. Queen-Empress v, 
Mahalabuddin, 

• [22 Calc. 761 


, s. 524. 


See Warrant of Arrest. 

[18 Bom. 636 

, s. 503. 

See Commission- Criminal Cases. 

[19 Bom. 749 
[24 Oalc. 551 

, ss. 505 and 606, 

See Commission— Criminal CiSES. 

[24 Oalc. 551 

, s. 507. 

See Commission — Criminal Cases. 

[19 Bom. 749 
[24 Calc. 551 ' 

, s. 514. 

Sec Magistrate, Jurisdiction of — 
Special Acts — Madras Abkari 

[ISIvrad. 48 


See Right of Suit— Property at Dis- 
posal OF Government. 

[19 Bom. 668 

See Treasure Trove. 

[19 Bom. 668 

, s. 526. 

See Criminal Proceedings. 

[19 Mad. 375 

See Magistrate, Jurisdiction op— 
General Jurisdiction. 

[23 Calc. 44 

See Security for Good Behaviour. 

[16 All. 9 

[19 All. 291 

See Cases under Transfer of Crimi- 
nal Case, 
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CRIMINAL PROCSDURB GODS (ACT 
X OF 1882) — continued. 

, s. 528. 

‘ ^ee IJossEssiON, Order of Criminal 
Court as to— Transfer or With- 
drawal OP Case. 

[22 Calc. S98 

, s. 529. 

See Magistrate, Jurisdiction op— 
Special Acts— Cattle Trespass 

[23 Calc. 442 

“■ — — } s. 531. 

Ste Criminal Proceedings. 

[17 AIL 36 

) s. 532. 

See Criminal Proceedings. 

[17 Mad. 402 

j s. 533. 

See Confession— Confessions to Mag- 
istrate. 

[21 Bom. 495 

, s. 537. 

See Absconding Offender. 


CRIMINAL PROCEDURE CODE (ACT 
X OP 1882) —concluded, 

, S. 540. 

See Magistrate, Jurisdiction of— 
General Jurisdiction. 

[24 Calc. 167 

See Witness— Criminal Cases— Ex- 

amination OF Witnesses. 

[24 Calc. 167, 288 

, s. 645. 

See Fine. 

[19 AIL 112 


, s, 547. 

See Fine. 

[19 All. 112 


j s. 555. 

See Cases under Magistrate, Juris- 
diction OF— General Jurisdic- 
tion. 


s. 560. 

See Cases under Compensation— Cri- 
minal Cases— Compensation to 
Accused on Dismissal of Com- 
plaint. 


[19 Mad. 3 

See Appeal in Criminal Cases— Prac- 
tice AND Procedure. 

[21 Calc. 955 

See Complaint— Dismissal of Com- 
plaint — Effect op Dismissal. 

[23 Calc. 983 

See Cases under Criminal Proceed- 
ings. * 

See Criminal Trespass. 

[22 Calc. 391 

See Judgment — Criminal Cases. 

[21 Calc. 121 

[23 Calc. 502 

See Magistrate, Jurisdiction op — 
General Jurisdiction. 

[23 Calc. 328 

See Magistrate, Jurisdiction of — 
Special Acts— Cattle Trespass 
Act. 

[23 Calc. 442 

See Possession, Order op Criminal 
Court as to— Parties to Pro- 
ceedings. 

[21 Calc. 404 

See Sanction for Prosecution— Ex- 
piry OF Sanction. 

[22 Calc. 176 


CRIMINAL PROCSBDINaS. 

, Institution of. 

See False Charge. 

[16 AIL 124 
[20 Mad. 79 

, Irregularity in. 

See Absconding Offender. 

[19 Mad. 3 

See Judgment— Criminal Cases. 

[21 Calc. 121 

See Sanction for Prosecution— Ex- 
piry OF Sanction. 

[22 Calc. 176 

, Revival of. 

See Complaint— Dismissal of Com- 
plainant-Effect OF Dismissal. 

[23 Calc. 983 
[24 Calc. 286, 528 

1 . — Irregularity in commitment — Criminal Pro- 
ced fil'd Code ss. oZ2 and .o37 — Commiiment 

to Sesuons Court hy Magistrate having no jurisdic- 
tion over jdacc where alleged offmce was comm it- 
ted.'] A Magistrate, who commits a case for trial 
by a Sessions Court, ones so in the exercise 
of powers (inly conferred upon him, and the fact 
that he had no territorial jurisdiction over the 
place where the alleged offence was committed,”^ 
and that an objection to the committal on this 
ground wms taken before the commitment, is no 
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CRIMINAL PROCEEDINGS — OQ'iitinued. j 

ground for the Court to whicli tlie commitment i 
is made quashing it under 9 . 632 nor under s. 637 ! 
of the Criminal Procedure Code. Queen- JEmpr ess i 
V. Ingle, I. L. R. 16 Bom. 200, followed. Queen- 1 
Empress v, Abbi Reddi, ; 

[17 Mad. 402 i 

I 

Irregularity in holding trialioitliout juris- j 
dicMon — Criminal Procedure Code (1882), s. , 
Sessions Judge, Jurisdiction of — Appeal j 
presented within, hut heard outside, the local ! 
limits of the jurisdiction of a Sessions Gourt.'\ ' 
A criminal appeal was presented to the Sessions I 
Judge of the Bijnor-Budaun Division at Bijnor I 
within the said Sessions division, but was beard ' 
by the said Judge at Moradabad, at which place I 
he was empowered to exercise civil but not crimi- I 
nal jurisdiction thf^t the trial of such i 

appeal at Moradabad was an irregularity, but no ! 
failure of justice being shown to have been occa- ! 
sioned thereby, it was covered by s. 631 of the Code i 
of Criminal Procedure, and did n(jt render the ! 
trial of the appeal a nullity. Queen-Empress i 
n, Fazl Azim. i 

[17 All. 36 

3 . — Irregularity in omitting to call on accused 
for defence—Griniinal Procedure Gode (1882), i 
s, 289, 5 . 423, cl, (jl), and s. 637 — Misdirection i 
to jury. '] The formality of calling upon an accus- ! 
ed person to enter on his defence under the j 
provisions of s. 289 of the Criminal Procedure I 
Code is not a mere formality, but is an essential i 
Rart of a criminal trial. Omission to do so occa- ! 
sions^a failure of justice, and is not cured by i 
a. 637 of the Code. To allow the jury to pro- ' 
nounce their verdict before the accused is called : 
upon to enter on his defence is a misdirec- ' 
tion, though the Judge omits to charge the jury 
at all. In such a case, cl. {d) of s. 423 of the ' 
Criminal Procedure Code does not stand in the i 
way of the Appellate Court’s interfering with 1 
the verdict of the jury. Queen-Empress v i 
Imam Ali Khan alias Nathu Khan. ' 

[23 Calc. 252 

4:.—Ir reg n luvity in omitting to examine loitnesses I 
—Trial by jury before Sessions Judge— Yer diet of \ 
aeguittal allowed after examinatioyi of some only ' 
of the witnesses for the proseoiitionl^ Certain persons ' 
were tried in a Sessions Court for the offence of ' 
dacoity. Seven witnesses had been examined for 
the prosecution by the committing Magistrate 
and were bound over to give evidence at the trial. 
After five witnesses had been examined, the ! 
Judge asked the jury whether they wished to i 
hear any more evidence, and, on their statin o- ! 
that they did not believe the evidence and wished 
to stop the case, the Judge recorded a verdict of i 
acquittal : — Held, that the procedure adopted was i 
wrong, and that no final opinion as to the false- ’ 
hood or insufficiency of the prosecution evidence 
ought to have been arrived at until the two re- | 
maining witnesses had been examined. Oueen- : 

Empress V. Rama linuam. | 

[20 Mad. 445 


CRIMINAL PROC'BIimNGS-continueii. 

5. — Irregularity in recording evidence in 

S7immo7is case — Criminal Procedure Code (1882), 
ss. 260 (<5?), 365 and Evidence recorded by 

Native Magistrate in English. A ,^lative Sub- 
Magistrate, who had not been authorized to take 
down evidence in English, recorded thememorau' 
dum*of the substance of the evidence taken 
under s. 365 in that language ‘.—Held, that there 
was no provision in the Code prohibiting this 
procedure, and that, at any rate, it was merely an 
irregularity which would not vitiate the trial. 
Queen-Empress v. Gopal Goundan. 

[19 Mad. 269 

6 . — Stay of criminal proceedings pending civil 
litigation — Civil Procedure Gode (1882), s. 278 
— Inquiry iyito claim to attached property — Subse- 
quent civil suit by claimant to establish his right 
to the property — Grwimal Procedure Gode (1882),. 
s. 478.] It is not an invariable rule that criminal 
proceedings should be stayed during the pendency 
of civil litigation regarding the same subject- 
matter. Certain property was attached in exe- 
cution of a decree. Thereupon accused No. 1 
applied to have the attachment raised, on the 
ground that he had purchased the property from 
the judgment-debtor under a sale-deed executed 
long before the date of the attachment. In the 
summary inquiry, which was made under a. 278 
of the (3ode of Civil Procedure (Act XIY of 
1882), he produced the sale-deed, and accused No. 
2 was called as his witness and supported his- 
claim. The Subordinate Judge found that the 
deed was a forgery, and rejected the claim. 
Proceeding then under s. 478 of the Code of 
Criminal Procedure (Act X of 1882), he held the 
inquiry directed by that section, and committed 
both the accused to the Sessions Court on charges- 
of perjury and forgery. During the pendency 
of the inquiry under s. 478, the accused No, 1 
filed a civil suit to establish the genuineness- 
of the sale-deed and set aside the attachment. 
He also applied to the High Court to quash the 
commitment or stay the criminal proceedings, 
pending the disposal of the civil suit : — Held, 
refusing the application, that the mere fact that 
a regular suit was filed to establish the genuine- 
ness of the sale-deed was not a sufficient ground 
for quashing the commitment, or for adjourning 
the trial pending the hearing of the civil suit. 
In re Devji valad Bhavani. 

[18 Bom. 581 

7. — Power of the High Court to stay proceedings 
before Magistrate pending a civil suit]. Per Ram- 
PiNi, J. — The High Court has no power to direct 
that criminal proceedings in the Court of a 
Magistrate should be stayed, until the disposal of 
a civil suit, in which the question at issue in the 
criminal proceedings shall have been decided. 
Hi the Matter of Ram Prosad Hazra, B. L. R. 
Sup. Vol. 426, followed. It is very doubtful if the 
High Court has any power to pass an order 
quashing the proceedings before a Magistrate. 
No section of the Criminal Procedure Code 
expressly authorizes the High Court to* quash 
pending proceedings. Per Ghose, J.— A proceed- 
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CRIMINAL PROCEEDINaS- continued. 
ing in a Criminal Court should not, as a general 
rule, be stayed pending the decision of the civil 
suit in .regard to the same subject-matter ; but 
ordinarily it 36 not desirable, if the parties to the 
two proceedings are substantially the same, and 
the prosecution is but a private prosecution, and 
the issues in the two Courts are substantfally 
identical, that both the cases should go on at one 
and the same time. It is open to the Magistrate, 
having regard to the facts of the case before him, 
to consider whether it is not desirable that the 
proceedings in his Court should be stayed, till the 
decision of the civil suit or for a limited period 
of time ; and it is also open to him to put the 
defendant on terms as to appearance or otherwise, 
if he does stay proceedings. The High Court has 
the power to order a Magistrate to stay proceed- 
ings in his Court, if a sufficient cause in that 
behalf is made out. But, inasmuch as the Legis- 
lature has given him the power to regulate the 
proceedings in bis own Court, the direction should 
ordinarily be left to him either to stay proceed- 
ings or not, as he, in the circumstances of each 
case, may think right and proper. Raj Kumabi 
Debi V. Bama Sundabi Debi. 

[23 Calc. 610 

B.—AppUeation for trarufer of case — Adjourn- 
ment of case-*- Gro^md for adjournment — Order of 
transfer l)y High Court hr ought to notice of Court 
hy telegram to Vakil — Absence of witnesses '-Crimi- 
nal Procedure Code (1882), 314, 626 and 626H.] 

The trial of a charge under s. 193, Penal Code, 
was fixed for the November sessions, but, on the 
17th October, 1895, on prisoner’s applicatiou, the 
trial was adjourned to the 2nd December, 1896. 
On 20th November, the prisoner’s Vakil put in a 
petition, alleging that he had moved the High 
Court for a transfer of the case. On this petition ! 
coming on for disposal, the prisoner’s Vakil ! 
moved orally for an adjournment under s. 526A, ■ 
Criminal Procedure Code, which was refused. 
On the 3Cth November, the prisoner’s Vakil put in ; 
a petition in which he prayed for an adjourn- ; 
ment under s. 526 A. This petition was refused, i 
and the trial began on the 2nd December, and i 
judgment was written and pronounced on the obh ' 
December. In the meantime an application had ; 
been made to the High Court for a transfer, and ; 
that petition was disposed of on the 4th December i 
by an order granting the transfer prayed, the | 
High Court apparently being not aware that the i 
trial was at that time proceeding before the ' 
Sessions Court. On the 5th December, after the ! 
trial in the Sessions Court was concluded, and | 
before judgment was delivered, a fresh petition ' 
was presented for an adjournment on the ground 
that a telegram had been received from the High 
Court transferring the case, but the Sessions Judge ^ 
refused to act upon it in the absence of orders I 
from the High Court, and delivered judgment ; 
convicting the prisoner. During the trial before ! 
the Sessions Court, the prisoner applied for an ' 
adjournment on the ground that two witnesess I 
for the defence were absent, one being too ill i 
to atteni3, the other not having been served with i 
the summons ; but the Sessions Judge considering ' 
the application was made merely for purposes of ' 
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CRIMINAL PROCEEDINGS — concluded. 
delay and to defeat the ends of justice, and that 
their evidence would not be material, refused 
to adjourn the case for their evidence to be 
recorded : — Held, that s. 626A, Criminal Proce- 
dure Code, is imperative, but that the object of 
ss. 344 and 626, when read together, is merely to 
give a party reasonable time to move the High 
Court and obtain its orders ; and that, in the 
present case, there was sufficient time for such 
application to have been made, if due diligence 
had been observed : — Held, also, that the order 
for transfer made on the 4th December, which, 
in fact, did not reach the Judge till after judg- 
ment was pronounced, did not vitiate the proceed- 
ings ; and that the Sessions Judge was not wrong 
in refusing to adjourn the case on the strength 
of a telegram said to have been received by 
prisoner’s Vakil stating" that the High Court has 
ordered a transfer : — Held, further, that the 
Sessions Judge ought not to have refused to ad- 
journ the case in order to obtain the evidence of the 
two absent wi^esses, and that their evidence was 
material and must be recorded and certified 
' to the High Court under s. 428, Criminal Proce- 
j dure Code. Queen-Empress r. Vibasami. 

I [19 Mad. 375 

I CRIMINAL TRESPASS. 

See Complaint — Institution of Com- 
plaint AND NECESSARY PRBLIMINA- 
! RIES. 

[21 Bom. 536 

' — House trespass — Possession of property the 

i subject of criminal trespass— Penal Code , ss. 441, 
442 and 448.] G, a ratepayer in a munici- 
pality, who had filed a petition against an assess- 
ment which in his ab.seuce had been dismissed, 
entered a room where a Committee of the Munici- 
pal Commissioners were seated bearing and 
deciding petitions in assessment matters, o.sc.ea- 
sibly with the object of presenting a petition for 
the revision of his assessment. The Chairman 
of the Committee ordered him to leave the room, 
and on his refusal to do so, he was turned out. 
Outside the room in the verandah, he addressed 
the crowd complaining that no justice vras to 
be obtained from the Committee. C was pro- 
secuted on these facts at the instance of the 
Chairman of the Committee and convicted of 
house trespass under s, 448 of the Penal Code : 
— Held, that the conviction was wrong, and 
that no offence had been committed. The pro- 
secution bound to prove in order to support 
a conviction of a charge under s. 441 or s. 442, 
that the property trespassed upon was at the time 
in the possession of a complainant who could 
compound the offence under s. 345 of the 
<'ode of CrioMal Procedure, and the complain- 
ant had failed to prove that the room was in 
his possession, and had in fact shown that he 
was merely sitting in it with other persons ab the 
invitation and with the consent of the person, 
whoever he might be, who had the immediate 
right to such possession ; — Held, further, thati» 
even if the complainant could be held bo be in 
possession of the room, there was no evidence of 
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CRIMINAL TRESPASS- -CO lit bl ued. 

any iiitenb to commit an o:ffeiice or to intimidate, 
insult, or annoy, any person, it appearing- that the 
object of tlift accused in gfoiug- into and remaining 
in the room was to endeavour to induce the com- 
jdaiiianc an-i his colleaf^ues to reconsider their 
decision, the verbal insult on which the convic- 
tion was based bavin;; been uttere<l after 0 had 
left the room Chandi Psushad v, Evans. 

[22 Calc. 123 

2. — Feiial Code, ss. 4-1 1 , 456, 4.57 and .oC9 — Lurlt- 
ing home tre^^paR.'i I g night — lutni^ioii on privacy — 
Intention — Charge, F'^rni of — Criminal Procedvre 
Code (18S2). .v,?. 221, 222 and 537.] A conviction 
for lurking lion.^e ti'espass by night under s. 456 
of the Penal Code is nob badi for wr.nt. of the 
specilic^ation of the intention in the charge, but 
( Vie under s. 457 cannot *he sustained without 
snub speciflc?..tion. In a charge under the former 
section, though a guilty intention must be 
proved, it is nob necessarj^ to prove which 
of the several gniity intentions accused had ; 
it will be enough if it is shovvoi th.at the intention 
must have been one or other of those specified in 
e. 441, though it may not be certain which it 
was. An accused person, the landlord of a house 
in which he occupied the lower flat, was found in 
the middle of the night in the room of the com- 
plainant, one of his tenants, upstairs, in which 
the complainant and his wife were at the time 
sleeping. Upon being detected, the accused 
was subjected to very severe treatment, but did 
not utter a word of protestation of innocence or 
make any show of remonstrance. an(i when ques 
tioned said, ‘‘ I liave cortimitte(i a fault, pardon 
me.” He was arrested upon a charge under 
s. 456 of the Penal Code, the criminal intention 
alleged being that of committing theft. The 
charge framed by the Magistrate did not specify 
any intention, and the Magistrate came to the 
conclusion that the trespass was not cominitbe<l 
by the accused, who was a wealthy man, with 
that intention, He found, however, that the 
complainant had suppressed some iinportarit facts, 
and time he was not in his wife’s room when the 
accused entered it, and relying- on the decision in 
KoUash Chandra Ghakraharty v. J'he Queen- 
Empress. I. L. H. 16 Calc. 657, be convicted the 
accused. On appeal, the Ses.sions Judge, though 
finding- that the Alagistrate’s views were against 
the evidence, upheld the conviction without 
finding what specifically was the inten tion with 
which the entry was made. In revision, it was 
contended chat the conviction was bad (1) be- 
cause no guilty inten tiou was set out in the 
charge : (2) because no such intention was proved 
by the evidence ; and (3) because no such inteu- 
siou was specifically found by the Session Judge: - 
Held, that tlie first contention was not sustainable 
for- the reasons above stated. Even if it had been 
necessary to specify the intention in the charge, 
it would have to be shown under the provisions 
of 8, t37 of the Code of Criminal Procedure 
that the omis>ion had occasioned a failure of 
♦justice, and, having regard to the nature of the 
charge and the line of defence adopted, the 
accused had not, iu any way, been prejudiced in 


CRIMINAL ^B.^S'PABB-continved. * 
his defence : — Heldpos regards the second conten- 
tion. that tliough it was nob cert.uin what the 
precise intention of the accused was in commit- 
ting the trespass, it was clear tliaffit must have 
been with one oi other of the intentions speci- 
fied in 3. 441 of the Penal Code, as, judging from 
the*time, the place and manner in which the 
trespass was cominitted and the conduct of the 
accused when discovered, it was impossible to 
supg/ose that the trespass could liave been com- 
mitted eirlier unintentionally or \vith any 
innocent intention, and that it must have been 
comndtten witli the intention of committing 
some ofieLJce, but that tlie accused wuvs entitled 
to have it taken that it was wdtb toe least possihde 
culpable intention, namely, an ofi'ence under 
s. 509 of the Penal Code : — ihUl, a.s regards the 
third contention, that in exerL-ising its power.s 
under s. 439 of the Coile of (diminal Proce- 
dure, it is open to the High Eourt to alter any 
finding and confirm a conviction, and that, if the 
evidence o.n tlic record in a case Ijc suilicient to 
wuirr.ant a conviction, the. rourt would nob be 
justified in setting such conviction aside, merely 
because the view^ taken of the evidence by the 
lower Court is not sustainable, or some fact which 
ought to liave been found by that Oourt is not 
found or found incorrectly. Ealmakand Ham 
V . Ghansamram. 

[22 Calc. 391 

3. — Penal Code {Act XLY of 1S60), ss. 441, 456 
and 509 — House-hreahlng hy night — Intent — 
Intrusion upon privacy.'] The accused in the 
middle of the night effected an entry into a 
room occupie<l by four women. On an alarm 
beiuc: given, and an attempt made to capture him, 
he escaped. He was charged with an offence 
under a. 456 of the Penal Code. The defence set 
up was disbelieve! by both the lower (,’ourts. 
Neither Court found specifically what was the 
intention with which the accused entered the 
room, but it was suggested that it vras probably 
for the purpose of prosecuting an intrigue wdth 
one of the women. There wa.s no evidence that 
lie bad been invited by her to go T}]ere. The 
lower Courts coiivicted ihe accused under s. 456. 
It was conbendeu that, as the prosecution had 
failed to prove that the entry v\ms made with 
intent to commit any ofience, the conviction was 
illegal : — Held, ihab the facts [>roved waie good 
evidence of an intent and of an intrusion on 
privacy within thn meaning o! s. r()9 of the 
Penal Code, ami that therefore the intent to com- 
mit an offence wui.hin the meaning of s. 441 was 
made out Balmahand Pam v. diunsamram, 
I. L. R. 22 Calc. 39 1 , followed. Puemanundo 
Shaha V . Brindabun Chung, 

[22 Calc. 994 

4. — Penal Code {Act XLV of 1860), s. 448— 
tentl] Although a trespasser knows that his act, 
if discovered, will be likely to cause annoyance, it 
does not follow that he does the act v^ith that 
intent. Queen-Empress v. RAYAPAUAyACHi, 

[19 Mad. 240 
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5. — Peruil Code (^Aot XI of 1860), s, iol—IIonse 
trespass ivith intent to eonemit adndtery — Eoidence.^ 
To sustain a conviction under s. 451 of tbe Penal 
Code for the offence of house trespass v/ith intent 
to commie an offence, tbe prospective offence 
being adultery, it is necessary to show that there 
has bean no consent or connivance on tbe partT)f 
the husband of the woman, the intent to commit 
adultery with whom is charged against the 
accused. Biiij Basi v, Queek-Bmpbess. | 

[19 AIL 74 I 

CROPS. I 

5 Assessment of price of. 

See Is. AW P. Rent Act, s. 42. 

[19 All. 68 

, Deposit of, by order of Collector. 

Sea Bengal Tenancy Act, ss. 69 and 70. 

[22 Calc. 480 

, Gatliered. I 

See ruADRAS Rent Recovery Act, s. 11. i 

[17 Mad. 404 

, Misappropriation of, Suit for 

damages for. 

See Limitation Act, Art. 36. 

[22 Calc. 877 

, Standing. 

See Small Cause Court, Mofussil— 

A UHisDicTioN — C rops. 

[21 Calc. 430 

, Suit for damages for, distrained. 

See Special or Second Appeal —Small 
Cause Court Suits— Damages.** 

' [24 Calc. 163 

, Suit for value of. 

See Civil Procedure Code, s. 244— 
Questions in Execution op 
Decree. 

[22 Calc. 501 

CROSS-APPEAL. 

, Decree made in. 

See Privy Council, Practice op— 
Special Leave to Appeal. 

[19 All. 95 
[L. R. 23 I. A. 167 

, Necessity of. 

Privy Council, Practice of— 
Objections by Respondent. 

[23 Calc. 922 

CROSS-CLAIM. 

in summary suit. 

S^e CoMRENSATiON— C ivil Cases. 

[IS Bom. 717 


CROSS-CLAIM- coneduded. 

under same decree. 

See Set-off— Cross Decrees. 

[16 All. 395 

CROSS-DSORSaS. 

See Set-off -Cross Decrees. 

[16 All. S95 

CROSS-UXAMINATION. 

See Witness— Criminal Cases— Exam- 
ination of Witnesses. 

[21 Calc. 401, 642 
[24 Calc. 288 

, Right of, and opportunity for. 

See Commission— Criminal Cases. 

[19 Bom. 749 

CRUELTY*, PROOP OP. 

See Divorce Act, 

[22 Calc. 544 

CRUELTY TO ANIMALS. 

See Prevention of Cruelty to Ani- 
mals Act. 

[24 Calc. 881 

CULPABLE HOMICIDE. 

See Verdict of Jury— General Cases. 

[20 Bom. 215 

X.—GidpaVle lioiniclde not amounting to murder 
— Penal Code {Act XL V of 1860), s. 304 — Act done 
loith the liuoioledge that death woidd he n prohahle 
re8ult.'\ Where the prisoner by gripping and 
squeezing the testicles of deceased reduced them 
to a pulpy connition, thereby cniusing an injury 
which resulted in death due to the ebock so 
inflicted on the nervous system: — Held^ per 
Davies, J., that tbe death was an unforeseen 
result for which prisoner could not be held liable, 
and that she ought to be convicted under s. 323, 
Penal Code /AW, per SubRamania Ayyar and 
Benson. JJ.,tbatdeath was a probable consequence 
of tbe prisoner’s act, and that she was guilty 
under s. 304. Penal Code, of culpable homicide 
not amounting to murder. Queen-Bmpress v, 
Kaliyani. 

[19 Mad. 356 

2.- Penal. Code ({Act XLV if 1860), 5. 304- 
Colpahle homicide not amounting to murder — Grate 
and sudden provocation.l A person accused of 
murder under r. 302 of the Penal Code pleaded 
in defence that he iiad found his sister having 
illicit connection witli a man named Tbakuri, 
and had in a fit of passion killed them both on 
tbe spot. The statement being accepted was held 
to be a good plea of grave and sudden provoca- 
tion so as to reduce the offence to one of culpable 
homicide not amounting to murder. Queen- 
Empress v. Chunni. 

[18 All. 497 
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CURATOR UNDER ACT XIX OP 1841. 

Sre Certificate of Administration- 
Right TO Sue or Execute Decree 
WITHOUT Certificate. 

[20 Bom. 437 

CUSTODY OP CHILD. 

•—Parent's or guardian's right to e^istody of in- 
fant — ‘‘ Habeas Corjnis ” — Criminal Procedure 
Code (1882), 5, 491.] In Courts of Equity a discre- 
tionary power lias always been exercised to control 
the father’s or guardian’s legal rights of custody, 
The Q^ceeyi v. Gyngall^ L. R. 2 Q, B. (1803), 
Vol. II, 232, approved : — jSdAZ,that this was not a 
case in which the Court would, having due regard 
to the interests and well-being of the child in 
question, assist the parent in exercising his legal 
rights of custody. The modern equitable doctrine 
cited in Seton on Decre,es, Vol, II, p. 811, ap- 
proved, In the Matter of Joshy Assam. 

[23 Calc. 290 

CUSTOM. 

See Converts. 

[20 Bom. 53 

See Co-sharers— General Rights in 
Joint Property, 

[18 All. 129 

See Easement. 

[18 Mad. 320 

See Evidence— Civil Cases — Decrees, 
Judgments and Proceedings in 
Former Suits — Decrees and Pro- 
ceedings not inter Partes. 

[20 Bom. 53 

See Hindu Law— Adoption— Who may 
OR MAY NOT BE ADOPTED - ONLY SON. 

[19 Bom. 428 

See Cases UNDER Hindu Law— Custom. 
See Hindu Law — Endowment— Alie- 
nation of Endowed Property. 

[20 Bom. 495 

See Hindu Law— Endowment — Deal- 
ing with, and Management of, 
Endowments. 

[17 Mad. 199 

See Hindu Law— Inheritance— Impar- 
tible Property. 

[17 Mad.,316, 422 

See Hindu Law— Inheritance— Spe- 
cial Heirs — Males — Affiliated 
Son. 

[17 Mad. 48 

See Hindu Law — Partition — Property 
Liable to Partition. 

[20 Bom. 495 

See Jurisdiction of Civil Court— 
Caste. 

[17 Mad. 222 


CUSTOM — continued. 

Landlord and Tenant— Propert 
in Trees, Wood, &c. 

[22 Calc. 742, 744 note, 746 
note, 748 note, 751 note 

[23 Calc. 854 

See Mahomedan Law — Custom. 

[21 Calc. 149 

See Mahomedan Law— Endowment. 

[22 Calc. 324 

[19 All. 211 

See Malabar Law— Partition. 

[17 Mad. 184 

See Pre-emption— Right of Pre-emp- 
tion. 

[16 All. 40 

See Prescription— Easements — Land. 

[16 AIL 178 

See Prescription — Easements — Pri- 
vacy. 

[16 All. 69 

See Prescription — Easements — 
Rights concerning Water. 

[20 Mad. 389 

See Right of Occupancy— Transfer 
of Right. 

[23 Calc. 179, 427 

[24 Calc. 355 

See Special or Second i^ppEAL— 
Grounds of Appeal— Questions 
OF Fact. 

^ [23 Calc. 179 

[21 Bom. 110 

See Succession Act, s. 331. 

[19 Bom. 783 

, Stipulation in accordance with. 

See Lease — Construction. 

[17 Mad. 1 

1 . — Gusto m ary ri g lit — Facts necessary to establish 
the existence of a customary right — Fasement.'\ The 
plaintiS sued for possession of a piece of land 
which, he alleged, formed part of the court-yard 
of his Jiothi, and for demolition of a chabutra 
thereon. The defendants denied the plaintiff’s 
! title, and alleged that they always used the cha- 
butra as a sitting place, and that during the 
Hoharram the tazias and alums were exhibited 
upon the chabutra, Vixididk^talilit was placed upon 
it. The Court of first instance found that the 
defendants had a right to use the land in the 
manner claimed during the Moharram. The 
lower appellate Court on the question of the de- 
fendant’s right to use the said land in the manner 
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claimed by them found as follows *. — “ That various 
mirasiSf whose connexion with each other is not 
established, have within a period of twenty years 
or so placed taz^ias upon the land and sung* 
there” : — Reid, that this finding of fact did not 
necessarily in law lead to the conclusion that 
there was a local custom by virtue of which the^ 
easement now claimed by the defendants was 
acquired. Where a local custom excluding or 
limiting the general rule of law is set up, a Court 
should not decide that it exists unless such Court is 
satisfied of its reasonableness, and its certainty as 
to extent and application, and is further satisfied 
by the evidence that the enjoyment of the right 
was not by leave granted, or by stealth, or by 
force, and that it had been openly enjoyed for 
such a length of time as suggests that originally, 
by agreement or otherwise, the usage had become 
a customary law of the place in respect of the 
persons and things which it concerned. Kuar 
Sen V, Mamman. 

[17 AU. 87 

Reversing on appeal under the Letters Patent. 
Mamman v. Kuar Sen. 

[16 All. 178 

2. — Usage Imvovted as term of a contract — 
Practice on a particular estate.'] In order that the 
practice on a particular estate may be imported as 
a term of the contract into a contract in respect 
of land in that estate, it must be shown that the 
practice was known to the person whom it is 
sought to bind by it. and that he assented to its 
being a term of the contract ; and when the 
person sought to be bound by the practice is an 
assignee for value of rights under that contract, 
it must also be shewn that he and all prior- 
assignees (if any) for value knew that the practice 
was a term of the original contract. Mana | 
ViKRAMA V. Rama Patter. 

[20 Mad. 275 

DACOITY. 

I— Penal Code {Act XLVof 1860), .5X 395 and \ 
396 — Dacoity loitli m urder — Facts necessary to con - ^ 
stitnte the ofence.] In order to support a convic- 
tion under s. 396 of the Penal Code, it is necessary 
to establish, not only that the person accused 
under that section was commiting dacoity con- | 
jointly with others, but it must be shown that 
the murder was committed in his presence. Hence 
where certain persons were shown to have been 
concerned in a dacoity in the course of which 
murder was committed, but it was not shown 
that they were in the house in which the dacoity 
was committed at the time the murder took place, 
and the evidence, if anything, pointed to a con- 
trary conclusion, it was held that the accused 
could not properly be convicted under s. 396, but 
only under s. 396 of the Penal Code. Queen- 
Empress V. XJmrao Singh. 

[16 All. 437 

2.— Penal Code {Act XLV of 1860), 5. 396-- 
Dacoity in the course of ichicli murder is committed 
— Facts neaessary to establish the offence.] When 
in the commission of a dacoity murder is com- 
mitted, it matters not whether the particular 


DACOITY — concluded. * 

dacoit charged under s. 396 of Act XLV of 1860"' 
was inside the house where the dacoity is com- 
mitted or outside the house, or whether the 
murder was committed inside or outside the 
house, so long only as the murder was committed 
in the commission of that dacoity. Queen-Fmpress 
V. Umrao Singh, I. L. R. 16 AIL 437, distinguished. 
Queen-Empress v. Teja. 

[17 All. 86 

DAMAGE. 

, Special. 

Sec Right op Suit-Obstruction to 
Public Highway. 

[18 Bom. 693 
[22 Calc. 551 

• , Threatened. 

See Injunction— Special Cases— Inju- 
ry or Obstruction to Rights of 
Property. 

[24 Calc. 260 

to premises let. 

See Landlord and Tenant— Damage 
to Premises Let. 

[17 Mad. 98 

DAMAGES. Col. 

1. Suits for Damages ... ... 313- 

2. Measure and Assessment of Damages 313 

Sec Bill op Lading. 

[19 Mad. 169 
[19 Bom. 639 

See Bombay District Municipal Act, 
1873, s. 33. 

[18 Bom. 547 
[19 Bom. 27 

See Company- Winding up— Liability 
OP Officers. 

[18 All. 12 

See Contract— Construction of Con- 
tracts. 

[21 Calc. 173 
[18 Bom. 299 
[24 Calc. S 
[L. B. 23 1. A. 119 

See Contract Act, s. 23— Illegal Con- 
tracts— Generally. 

[21 Bom. 522 

Sec Divorce Act. 

[20 Bom. 362 

See Hindu Law— Joint Family— Sale 
of Joint Family Property in 
Execution of Decree, &o. 

[24 Calc. 672 
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D AM AGS S — 

Sec Hindu Law— Marriage— Betho- 

THAL. 

[21 Bom. 23 

See Injunction — Special Cases — 
Breach op Agreement. 

[18 Bom. 702 

[19 Bom. 764 

See Injunction— Special Cases— In- 
jury OR Obstruction to Rights 
OP Property. 

[19 All. 259 

See Interest— Omission to Stipulate 
FOR, OR Stipulated Time has Ex- 
pired. 

" [17 AIL 511 

[18 AIL 316 

[19 AIL 39 

See Landlord and Tenant— Forfei- 
ture— Breach OP Condition. 

[20 Bom. 439 

See Master and Servant. 

[23 Calc. 922 

See Prescription— Easements— Light 
AND AIR. 

[18 Bom. 474 

See Set-opp— General Cases. 

[21 Bom. 126 

See Shipping Law — Collision. 

[24 Calc. 627 

[L. R. 24 I. A. 129 

See Small Cause Court, Presidency 
Towns — Jurisdiction — Damages 
FOR Breach of Contract. 

. [19 Mad. 304 

See Special or Second Appeal— Small 
Cause Court Suits— Damages. 

[24 Calc. 163, 557 

See Vendor and Purchaser — Breach 
OF Covenant. 

[21 'Bom. 175 

, Claim in nature of. 

See Limitation Act, art. 116. 

[IS Mad. 257 

, Measure of. 

See Contract— Breach op Contract. 

[24 Calc. 124, 177 
[19 All. 535 


DAMAGES — continued. 

, Suit for. 

See Bill of Lading. 

419 Bom. 639 
[19 Mad. 169 

See Calcutta Municipal Consolida- 
tion Act, s. 2. 

[21 Calc. 528 

See Carriers Act, s. 6. 

[24 Calc. 786 

See Civil Procedure Code, s. 267A. 

[20 Mad. 369 

See Civil Procedure Code, s. 121. 

[24 Calc. 584 

See Costs— Special Cases— Pa ymeist 
INTO Court. 

[21 Bom. 502 

Costs — Special Cases — Suit or 
Appeal ONLY partly Decreed. 

[18 Bom. 474 

See Jurisdiction of Civil Court- 
Caste. 

[20 Bom. 784 

See Jurisdiction of Civil Court — 
Procession. 

[24 Calc. 524 

See Karnam. 

[20 Mad. 145 

See Landlord and Tenant— Property 
in Trees, Wood, &c. 

[22 Calc. 742, 744 note, 
746 note, 743 note, 751 note 

See Limitation Act, Art. .36. 

[22 Calc. 877 

See Limitation Act, Art. 49. 

[19 Mad. 80 

See Malicious Prosecution. 

[18 Mad. 136 

Sec Onus of Proof— Damages. 

[19 Bom. 717 

See Opium Act, s. 9. 

[24 Calc. 691 

Sre Possession— Evidence op Title. 

[21 Calc. 244 

See Registration Act, s. 4^. 

[17 Mad. 456 
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DAMAGES- continued. 

See Small Cause Court, Mofussil— 
Jurisdiction— Damages. 

[18 Mad. 28 
• [20 Bom. 283 

[24 Calc. 557 

See Vendor and Purchaser-Fraud, '’ 

[18 All. 322 

, Suit for possession and for. 

See Court-Fees Act, s. 17. 

[16 All. 401 

(1) SUITS FOE DAMAGES. 

1 , — Transfer of decree — Sulseepient attachment 
in execution against transferror — Right to conijoen- 
sation.] A traiisferred a decree to A, who recov- 
ered part of the amount due under it, and was 
prevented from recovering the rest by an attach- 
ment of the decree in execution proceediugs 
against A : — Held, that A was liable to pay 
compensation to R, Puthiandi Mammed v, 
Avalil MOIDIN. 

[20 Mad. 157 

(2j MEASURE AND ASSESSMENT OF 
DAMAGES. 

2 , — Breach of covenant for title — Vendor and 
purchaser — Mortgagor and mortgagee — Value of 
prospective profits. \ A purchaser evicted from 
his holding is entitled to recover from a vendor 
who has guaranteed his title the value of the 
land at the date of the eviction. Though in 
ordinary cases a mortgagee when deprived ot 
his security can only recover his mortgage-money 
as the damages for breach of the covenant for 
quiet enjoyment, yet, where the mortgage-deed 
contains a covenaut on the part of the mort- 
gagor not to pay olf the mortgage for a term of 
years, the mortgagee 'is entitled to damages for 
being deprived of a favourable and long-en- 
during investment. For the purpose of estimat- 
ing such damages, the Court will value the 
prospective profits as a jury would. NagaRDas 
Saubhagyadas V. AHMEDKHAN. 

[21 Bom. 175 

3, — Appropriation hy vendor — Passing of pro- 

petty — Power of resale — Contract Act {IX of 1 b72 }, 
s. Changing shape of claim ~ Amendment 

of plaint, ^ TUe plaiutilfs under several contracts 
with the defenuant produced by manufacture 
goods answering to the description of the 
contracts and appropriated them to the several 
contracts. On notice of the production of the 
goods being given to the defendant, he directed 
Che goods so appropriated to be marked and 
despatched for shipment according to certain in- 
structions. The piaintifiEs carried out these in- 
structions, but the goods could uot be shipped, as 
the vessels in which they were to be shipped were 
not available at their usual place ; — Held, the 
ownership!* in the goods was transferred to the 
defendant, and the plaintiffs became entitled 


DAMAGES ■^continued. » 

(2) MEASURE AND ASSESSMENT OF 
damages — continued. 

under s. 107 of the Contract Act. after duo 
notice, to resell them on the defendant’s refusal- 
to take delivery and to recover as damages the 
difference between the contract price of the goods 
and the price at which they were resold. Semble 
— The proper course to be adopted, when it is 
sought CO shape a claim for damages differently 
from what appears in the plaint, is to amend the 
plaint and add a claim for damages on the basis 
of that amendment. Then at the trial, evidence 
may be given in support of the amended state- 
ment. But that course ought not to be allowed 
to be adopted after the plaintiffs have once closed 
their case, and the defendants have beeu called 
on to meet the claim as originally framed in the 
plaint. Yule d* Co. v, Mahomed Hossain, I. L, R. 
21 Calc. 12-t, followed. tlLiVE JuTE Mills Co. v. 
Ebrahim Arab. 

[24 Calc. 177 

Yule &*Co. v. Mahomed Hossain. 

[24 Calc. 124 

4. — Measxcre of damages onhveach of contract by 
purchaser — Power of resale— Contract Act (IX of 
1879), 5. 107 — Right of resale to be exercised witlim 
a reasonable time of the breach of contract— 
Measure of damages. In the case of a sale, if the 
purchaser does not perform his part ef the contract, 
ne is liable in damages to the seller, the measure 
of damages being the difference between the 
contract price and the price which the seller could 
have obtained for the article at the time of tne 
breach of contract. If a vendor, on breach of 
contract by non-payment of the purchase-money, 
elects to exercise the right of resale given to him 
by s. 107 of the Indian Contract Act, 1872, 
not only is the vendor bound to wait a reasonable 
time alter giving notice to the vendee of his 
intention to resell before actually reselling, but 
he is also bound to exercise his right of resale 
within a reasonable time after the date of the 
breach. Prag Nakain v. Mul Chand. 

[19 AU, 635 

5. — Principal and agent — Consignment of goods 
for sale— Unauthorised sale by agent below 

The measure of damages, m a case where an 
agent has in breach of his duty sold goods of hia 
principal below the limit placed upon them by 
the principal, is the io^s which the priucipal has 
sustainea, and if he has sustained no loss, fie can 
only ask for nominal damages. Manuhubhai 
Navalghai?d V, Tod. 

[20 Bom. 633 

6 . — Contract consisting of distinct contracts with 
separate parties — Misjoinder of parties as defend- 
ants — Grant of relief not prayed for — Liquidated 
rate of damages applicable to certain specified 
breaches of contract only ~ Form of decree — Costs. J 
Sevensalt manufacturers, the defendants, contract- 
ed with A to manufacture and store in the factory 
in the name of and for the benefit of A such quan- 
tities of salt as he might require them to manufac- 
ture each season for seven years, in consideration 
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DAMAGES- (wnelvded. 


DEBT. 


(2) MEASURE AND ASSESSMENT OF 
DAMAGES — concluded, 

of A's paying them at the rate of Rs. 11*8-0 per 
■garce of salt, four months’ credit after each 
delivery being allowed to J., and of his paying 
-Government taxes and dues, and executing all 
but petty repairs in the defendants’ factory. B 
•was a party with A to the contract though he 
was not expressly mentioned therein. A assigned 
his share in the contract to (7. B^ as first plaintiff, 
and C, as second plaintiff, brought a suit against 
the defendants alleging that the defendants had 
failed to fulfil their part of the contract during 
the second year of its continuance (1886), and 
praying (1) that all the defendants be directed 
to deliver to the plaintiffs the salt collected dur- 
ing 1886 ; (2) that defendants 2, 4 and 7 should 
be held liable for any (^mages plaintiffs might 
suffer through a fall in. the price of salt. The 
Court of first instance, having held that the con- 
■tract contained seven separate and distinct con- 
tracts, each defendant having ^contracted with 
reference to his own pans only, decreed (1) that 
the seven defendants should pay damages at the 
rate of Rs. 5- 12*0 per garce for the salt collected by 
■each during the years 1886 to 1889, leaving the 
quantity to be ascertained in the execution of the 
decree; (2) that the defendants should pay the 
plaintiffs’ costs. On appeal, the District Judge 
inodifi.ed the decree by fixing the rate of damages 
at Rs, 45-10-0 for each garce of salt on 
rappeal, that the suit was bad for misjoinder, since 
the case of each defendant, as a party to a dis- 
tinct contract, should be decided on its own 
merits ; that the decrees of the Lower Courts 
were bad in making all the defendants jointly 
.and severally liable for costs, and for damages 
for other years than the year 1886, and in not 
-ascertaining the amount of damages payable by 
^ach defendant ; that the measure of damages 
was what the plaintiffs had lost by the breach of 
nontract, but that the Lower Appellate Court was 
wrong in applying the rate fixed on this princi- 
ple to each defendant without ascertaining the 
particular nature of the breach of which each 
defendant was guilty. NamasivaYA Gurukkal 
r. Kadir Ammal. 

[17 Mad. 168 | 

DAMDUPAT, BULB OP. | 

8ee Cases under Hindu Law— Usury. | 


DANCING GIRL. 1 

See Hindu Law— Custom— Adoption. 

[19-Mad. 127 

DAUGHTER. 

See Hindu Law ~ Inheritance — 
Divesting of. Exclusion from, 

AND FoRFEITUHE OF, INHERIT- 
ANCE — Unchastity. 

[22 Calc. 347 


DEBATE ON BILL IN LEGISLATIVE 
COUNCIL. 

See Statutes, Construction of. 

[18 Bom. 133 


See Certificate of Administration — 
Right to Sue or Execute Decree 
without Certificate. 

tl8 Mad. 457 
[19 Bom. 338 
[17 AIL 578 
[20 Mad. 232 


■, Ackowledgment of. 

See Debtor and Creditor. 

[22 Calc. 434 
[L. R. 22 I. A. 68 

See Evidence— Civil Cases— Secon- 
dary Evidence— Unstamped or 
Unregistered Documents. 

[18 Bom. 614 

[21 Bom. 201 

See Guardian— Duties and Powers op 

Guardians. 

[17 Mad. 221 

[18 Mad. 456 

[20 Bom. 61 

See Cases under Limitation Act, 
s, 19— Acknowledgment of Debis. 

See Limitation Act, s. 20. 

[18 Mad. 456 

See Stamp Act, s. 3, cl. 4. 

[22 Calc. 757 


>, Assignment of. 

See Registration Act,s. 18. 

. [18 Mad. 454 

See Transfer of Property Act, s. 132. 

[21 Bom. 60 


barred by limitation. 

See Collector. 

[19 Mad. 255 

See Contract Act, s. 25. 

[19 Mad. 255 

See Hindu Law— Alienation— Aliena- 
tion BY Widow — What Consti- 
tutes Legal Necessity. 

[21 Calc. 190 

See Mortgage ~ Redemption — Right 
OP Redemption. 

[18 Bom. 755 

, Evidence of payment on account 

of. 

See Limitation Act, s. 20. • 

[17 Mad. 92 
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DB]5T — Goneludedt 

, Joint. 

See CoNTEiBUTiON, Suit for— Payment 
OF Joint Debt by one Debtor. 

♦ [20 Bom. 616 

[18 All. 106 
[19 Ail. 462 

See Debtor and Creditor. 

[20 Mad. 461 

, Nature of. 

See Hindu Law— Alienation— Aliena- 
TioN BY Father. 

[20 Bom, 534 


not barred by limitation. 

See Guardian— Duties and Powers of 
Guardians. 

[17 Mad. 221 

Uncertainty of recovering. 

Court-Fees Act, Sch. I, Art. ll. 

[24 Calc. 567 


DEBTOR. 

, Assignment by. 

See Insolvency — Assignments by 
Debtor. 

[23 Calc. 592 


, Notice to. 

See Transfer of Property 'Act, s. 132. 

[21 Bom. 60 


Removal of property of, by 
creditor. 

See Theft. 

[22 Calc. 669, 1017 
, [18 All, 88 


, Suit against estate of. 

See Representative of Deceased Pee- 

SON. 

[22 Calc. 903 


DEBTOR AND CREDITOR. 

See Fraud— Alleging or Pleading 
Fraud. 

[20 Mad. 326 

See Fraud— Effect of Fraud. 

[18 Mad. 378 
[20 Mad. 323 

See Hindu Law-Usury. 

[18 Bom. 227 

See Limitation Act, s. lo. 

[17 All. 198 

See M A HOME dan Law— Debts. 

[19 Bom. 273 


DEBTOR AND CREDITOR — eo'/itinved. 

See Multifariousness. 

[18 All. 432 

See Theft. 

[22 Calc. 669, 1017 
[18 AU. 88 

1. — Creditors'' trust deed — Assignment of all his 
property ly debtor to trustees for payment of ere* 
dltoi'S— Right of suit by ereditor loho had signed 
as creditor and trustee to recover his debt ?iotwitJi~ 
standing the deed.l On the 30th March, 1894, the 
plaintiff sued the defendant, who traded under 
the name of F J, to recover Rs. 7,705 due on an 
adjusted account. On the 17th April following-, 
the suit was on the board for hearing-, but by con- 
sent of parties was adjourned for three months. 
Later on the same day, the defendant executed a 
deed whereby he assigned all his properny to the 
plaintiff and three other persons as trustees in 
i trust for the payment of his creditors. The deed 
I was executed by the plaintiff and the other trus- 
! tees both as trustees and as creditors. It con- 
1 tained no release and no agreement by the credi- 
! tors to take less than the full amount of their 
I debts. It conveyed all the defendant’s property 
j to the’trustees, who were to collect the estate and 
I divide it rateably among the creditors without 
I prejudice to the rights of the several creditors to 
I recover ” the balance (if any) which might re- 
I main due to them after receiving such rateable 
distribution, and it declared that the said agree- 
ment for the payment of the debts -was accepted 
by the creditors, and that, '*' upon payment to the 
' said creditors, respectively, of the full or whole 
amount of their respective claims, these presents 
shall operate as fully and effectually as an order 
of discharge from the Insolvent Court in respect 
of the debts now due from the said debtor, or the 
I said firm of FJ, tothe said creditors, respecfcive- 
I ly, and may be pleaded in bar to any claim in 
i respect of such debts ; and each of them, the said 
I creditors for himself, his heirs, executors and 
I administrators, doth hereby covenant with the 
j said debtor, his heirs, executors and administrators, 

; that he or they will not, if the said debtor shall 
j pay the said full amount of the debts due by him 
I or his said firm of V J to the said creditors, bring 
1 any action, suit or proceeding against them or 
any of them for or in respect of the debts now 
! due from the said debtor or the said firm ot V J 
I to the said creditors respectively.” On the execu- 
i tion of this deed, the trustees took posses- 
I sion of defendant’s books of accounts, and 
: proceeded to recover the defendant’s estate. The 
• three months for which, as abovementioned, the 
I suit was adjourned in April, 1894, having now 
; expired, it came on for hearing. The defendant 
j pleaded the deed, and contended that the plaintiff 
' having accepted the trust, and signed the deed, was 
I not entitled to continue the suit against him ; — 
i Held, that it would be inequitable that the de- 
fendant having handed over all his property to 
i four of his creditors as trustees with a view to 
: the payment of his debts in full should be harass- 
i ed by one of those creditors who had accepted 
the trust. The conduct of the plaintiff bad been * 
1 such as to deprive him of the right to present 
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DEBTOR AND CREDITOR —contiimecl. I 
payment o£ his debt except by the assi<^nment 
made to him and tdie other trustees. There had 
been a concluded agreement which precluded him 
from proceeding with his suit, and to allow him 
to proceed would be a fraud on the creditors. 
Under the circumstances, there was an implmd 
condition that the creditors should not sue until 
their remedy under the assignment was ex- 
hausted. The creditors should ureb what they 
could under the assignment, and then proceed for 
the rest. Gokuldas MuccA^’J^ v. Vassa^^ji 
Jairam. 

[19 Bom. 12 

2. — Bond given after goersotial discharge in 
respect of debt inoar red before insolvency — Private 
settlement laith creditor ivithout notice to Otficial 
Assignee and creditors —Agreement by creditor not 
to oppose final discharget—AdmUsihlllty of evi- 
dence— Vndrne recital in ho7id.'\ An agreement, 
by which an insolvent who has obtained his per- 
sonal but not his final discharge, without notice 
to the Official Assignee or his yther creditors, 
settles the claim of one creditor, and by which 
that creditor agrees not to oppose his final dis- 
charge, is void as in fraud of creditors and as 
inconsistent with the policy of the Insolvent 
Debtors’ Act. In a suit on a bond containing such 
an agreement, evidence is admissible on behalf 
of the obligor to prove that a recital in it that 
all the other creditors has been settled with, was 
untrue. Though no creditor is bound to oppose 
the final discharge of an insolvent, yet a private 
agreement by a creditor with the insolvent, by 
which in consideration of a money payment the 
creditor binds himself not to oppo.se. is void as 
opposed to the policy of the Insolvent Debtors 
Act and as in fraud of creditors. NaOHOJI 
Nusserwanji Thoonthi r. Sidice Mirza. 

[20 Bom. 636 

3^ — (Jompositum-deed between debtors andcredU 
fors — Managing member of a firm appointed as 
trustee— ' Hi g ht of suit after dissolution of the firm.'] 
Certain traders having been adjudicated bank- 
rupts iu the Court of Mauritius, the creditors 
agreed to a composition-deed which was sanc- 
tioned by the Court, whereby the present plain- 
tiff, therein described as the managing member 
of the firm of iS Co., was appointed trustee, and 
his firm guaranteed the payment of a dividend of 
60 per cent. The firm was subsequently dis- 
solved, and its assets were assigned to a third 
party. The plaintift’ now sued to recover 
costs decreed to him in his capacity as trustee 
in various suits in Mauritius, and it waft objected 
that he was precluded from suing by the dissolu- 
tion of his firm and the assignment away of its 
assets: — Held, that the plaintiff was entitled to 
maintain the suit. Subbaraya v, Vythllvnga^ 

I. L. D. 16 Mad. 85, referred to. Subbaraya Pil- 
BAI V. YATTHILIEGAM, 

[20 Mad. 91 

4. — Order giving mestie profits not awarded by 
decree — Bond, Gonstructioii of—Gondition in a bond 
^unfulfilled — Admission of debt — Abandoiiment of 
non-existeiH claim on compromise ] An order. 


DEBTOR AND GPdEiDlTOP.-conclnded, 

assumed bo be made by a Court in execution, that 
decree-holders should have mesne profits which 
rhey had not been jiwarded iu their decree, was 
without juiisdiction, and could nob be -regarded 
as taking effect. This order was aft^rward.s revers- 
ed as having been made without juri.^diction. bub 
wu^s standing when the bond iu suit was executed 
by the decree-holders, now defendants, admitting 
money to be due to the plaintiff, and. as to a 
particular sum promising paymenti out of the 
mesne profits when realized by them. The de- 
cree-holders. afterwards compromising with their 
judgment-debtor, abandoned the claim to mesne 
profits. This, however, was no real concession, 
because the right to mesne profits had no existence. 
Although the unqualified admission of a debt 
implies a promise to pay it, yet this implication 
does not necessarily follow where there is an 
express promise to pay in a particular manner, 
and on a certain event happening : — Held, on the 
construction of the bond, that here the admission 
was referable to the particular obligation agreed 
to be discharged only in the manner stipulated y 
and that therefore the ])ayment was to be con- 
tingent on there being mesne profits : — Held, also, 
that it had not been established that the uou-occur- 
ence of the condition had been occasicneti by the 
vconducb, or default, of the defendants, and that, 
therefore the objection to pay the sum in ques- 
tion never took effect, or became enforceable. 
Kalka Singh v. Paras Ram. 

[22 Calc. 434 
[L. R. 22 1. A. 68 


S. — Contract Act {IX of 1872), ss. 83, 42, i^a7id 
45 — J oin t p ro m Isee —Joint cred ito ?'s — Disc ha rge 
ff mortgage by one of two joiJit mortgagees.] The 
sum due upon a mortgage was paid bo one of the 
two mortgagees, and he gave an acquittance 
without the knowledge of the other mortgagee, 
who now brought this suit upon the mortgage. 
It appeared that there wns*DO fraud on the part 
of the mortgagors, and that the mortgagee whn 
received payment was not the agent of the plain- 
tiff in that behalf: — Held, that the mortgage 
had been discharged, and the plaintiff was not 
entitled to sue. Wallace v. Kelsall, 7 M. Sc W. 
264, referred to. Barber Maran v. Uamana 
Goundan. 

[20 Mad. 461 

DEBTS. 

Attachment— Subjects of Attach- 
ment-Debts. 

[16 All. 286 

See Hindu Law— Debts. 

[19 All. 26 

See Hindu Law — Joint Family — Debts 
AND Joint Family Business. 

[20 Bom. 767 

See Mahomedan Law— Debts. 


[21 C^lc. 311 
[19 Bom. 27 a 
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01GB3T OP CASES.. 


( 322 ) 


DEBUS — oonahideLlt 

, Liability of son for father’s. 

See Hindu Law— Joint Family — Sale 
. OF Joint Family Property in 
E xiicuTioN OP Decree, kc . 

[24 Gale. 672 

See Limitation Act, Art. 120, 

[17 Mad. 122 

, Payment of husband’s. 

See Hindu Law— Alienation— Aliena- 
tion BY Widow— Alienation for j 
Legal Necessity. ■ I 

[18 Mad. 113 ; 

, Right to collect. I 

See Certificate of Administration— i 
Hight to Sue or Execute Decree j 
WITHOUT Certificate. - j 

[20 Mad. 162 
[L. R. 24 I. A. 73 

DECEIT, ACTION FOE. 

See Company— Powers, Duties and 
Liabilities op Directors. 

[18 All. 56 

DECLARATION OF EXECUTION OF 
POWER. 

See Praotics— Civil Cases— Letters 
OP Administration. 

[22 Calc. 491 

DECLARATORY DECREE. 

Execution of Decree— Mode op 
Execution — Dsclar.atory De- 
crees. 

* [21 Calc. 734 

DECLARATORY DECREE, SUIT FOR. 


Gel. 

1. Suits concerning Documents ... 322 

2. Enforcing or Ilemoving Lieu or 

Attachment ... 822 

3. Reversioners ... 323 

4. Declaration of Title ... 323 


See Hindu Law— Marriagb— Betro- 
thal. 

[21 Bom. 23 

See Hindu Law— Reversioners —Ar- 
rangements BETWEEN Widow and 
Reversioners. 

[22 Calc. 354 

-See Hindu Law — Reversioners — 
Power of Reversioners to Re- 
strain Waste and Set aside 
•Alienations. 

[18 Mad. 63 


DECLARATORY DEGREE, SUIT FOR 

— continued. 

See Jurisdiction of Civil Court- 
Municipal Bodies. 

[24 Calc. 107 

See Limitation Act. Art, 144— Im- 
moveable Property. 

[19 Bom. 43 

See Madras Land Revenue Assess- 
ment Act. 

[19 Mad. 292 

See Valuation op Suit— Appe.\ls, 

[18 Bom. 100 

[23 Calc. 645 

See Valuation ^p Suit— Suits. 

[16 All, 308 
[19 AIL 60 
* [20 Bom. 736 

(1) SUITS COVOERVINO D0CUMiil!4TS. ' 
l,^Sjjeel/lc Belief Act (J c/ 1877) U2--Co7ise- 

quentlcA relief— Suit hy a memhei' of a tanvad 
for a decree declarat(ynj of ike invuliuity of a 
ItiinoM granted to other members by the bar- 
iiuvan of the tctnoud — Attornment of temvits — 
Possession, Transfer of.] Where a hanoni of 
tLirioad property is granted by the liarntwctn 
to members* of the tanaad, and the property 
in question remains in the possession of the 
harmvun on behalf of the tanoad, (A\ that is 
necessary for a junior member to do in order to 
prevent the possession becoming adverse to the 
turioud is to obtain a declaration that the hanom 
v/hich is relied on as the cause of adverse posses* 
sion is invalid. But if the hanoni is granterii 
to a stranger to the family, who is in posses* 
sioii. possession must then be sought lor as 
reliet consequent on the declaration. An at- 
tornment of tenants to the hanonidars does 
not operate as a transfer of possession from the 
turwtid to the hDiomdars. SH,brumanyan v. 
Paraniasioamm I. L. R. li Mad. ilG, followed ; 
niiT Blhutti V, JLtilendun, I. L. R. 14 7dad. 2G7 ; 
Ahdullitular v. Mahotned, I. L. R. 15 Mad. 15; and 
Narayana v. Shanhunnl, I. L. R. 15 Mad. 255, 
distinguished. Padammah v. Themana Ammah. 

[17 Mad 232 

(2) ENFORCING OR REMOVING LIEN 

• OR ATTACHMENT. 

2,.SpeGiiie Relief Act [I of 1S77), ii—Oivll 
Procedure Code (1382), s. 2SS~-Su[t to declare 
attachment subsisted and that there had been 
710 termlnatUm of attachment by abandonment.] 
The plaintiff had an attachmenc against certain 
property. Owing to his not filing a necessary 
affidavit,- the execution petition was struck off. 
Subsequently he aplied for the sale of the pro- 
perty, and the Court directed a fresh attachment 
to issue. The defendant then came forward and 
alleged that he had purchased the property prior 
to the second attachment, aud he obtained an order 

11 


W, D 
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DIGEST OF CASES. ( 32-t 


DBO'LABATORIT DBCREE, SUIT FOB 

— -GOfttimcsd. 

(2} EJ^FOROING OR REMOVING LIEN OR 
AT T AC H M E N I' — eo iic bcded. 

in his favour : — Held, in a suit broiig’hb under s. 
23o ot the Civil Procedure Oode to enforce the 
first abtachinenb and bo have it declared thabib was 
subsisting at the time of the defendant’s purchase, 
that the suit for a declaratory decree was maintain' 
able, and that the facts did not amount to an 
abandonment of the first attachment by the 
plaintiff. vSuinivasa Sastrial v. Sami Rau. 

[17 Mad. 180 

(3) REVERSIONERS. 

3. — Suit hy reuiote reL'ors'nyuoj'.^ — Suit for declaru^ 
ttoathat defeudiint not the adnptal ^on—OonsequeU' 
thill relief — Speeljio llellef Act (/ of 1S77), .v. 4:2.] 
A suit by persons who a*re merely di.stant relations 
and nob reversionary heias, for a declaration that 
the defendant is not the adopted sou, is not 
maintainable under s, 42 of the Specific Relief 
Act (I of )877). Every declai-^tory decree must 
be ancdllary to some consequential relief obtain- 
able tliereby, and no such relief is possible in the 
case of distant and contingent, and not presump- 
tive, reversionary heirs, Aayab.\ v. Daji. 

[20 Bom. 202 

(t) DECLARATION OF TITLE. 

4. — ^poei/h Relief Act (T of 1877), g, 42 — ■ 

Ohvil Procedure Code (ISS2), s. 319 — Construe- 
tire In a suit for declaration of 

the plaintiff’s title to certain land, no prayer for 
possession was contained in the plaint. It ap- 
peared that the land in question had been given 
Tio the plaiutifi by hi.s father, and had subsequent- 
ly been attached and brought to sale in execution 
of a decree against the plaintiff’s father and had 
been purchased by the defendants who were put 
into constructive possession under the Civil Proce- 
dure Code, s. 389, the laud being in the actual 
possession of tenants : — Htdd, that the suit for a 
declaration merely was not maintainable under 
the Specific Relief Act, s. 42, Krish^tabhupati 
DEVU V. KAMAilURTI PANTULU. 

[18 Mad. 405 

5. — Suit hy person In possession for declarathn 
of title — Burden of proof — Failure of plaintiff 
or defendant to prove title — Bifect of plaintiff’s 
possession — Specific Relief Act {I of 1877), s. 42.] 
The plaintiff who was in possession of certain laud 
sued for a declaration that the defendant had no 
title to it, and that it belonged to him. The plaint 
also contained a prayer for general relief. At the 
trial, both plaintiff and defendant failed to prove 
any title to the land, but the plain tiff proved that he 
had been for ten years in possession and had built 
a shed on it: — Held, that no declaration of the 
plaintiff’s title could be made ; but held, on the 
authority of Ismail Arlff v. Mahomed Gkouse, 
I, L. R, 20 Calc. 834 ; L. li. 20 I. A. 99, that the 
plaintiff was lawfully entitled to the land and to 
the shed thereon. Gangap.am Chimna Patel 
V. Secretary of State for India, 

[20 Bom. 798 


DBOLAHATORY DBOREH, SUI^ FOR 

— cent in uenL 

(4) DBOLARATION OF TITLE— 

6. — Specif 0 Relief Act (I of 1877), s. 42 — Con- 
sequential relief At a sale iir execution of a 
decree agaiast the plaintiffs, the pleader who had 
a;ted for tlie plaintiffs purchased their property 
with his own money, but in the name of hie 
mohurrir, and for a very inadequate sura. The 
plaintiffs thereupon brought a suit against the 
defendants (the pleader and his mRiurrlr) for a. 
declaration that the pleader-defendant, in so pur- 
chasiiig, was a trustee on their behalf, for an 
order directing the defendants to reconvey tlio 
property to the plaintiffs, and for other relief. 
At the time of filing the suit, possession of the 
land sold had not been given to.anj'body : — Held, 
that s. 42 of the Specific Relief Act (I of 1877) 
was no bar to the suit as being one merely for a 
declaratory decree without consequential relief. 
Aghop.e Nath Chuckerbutty v. Ham Churn 
Ghuckeubutty. 

[23 Calc. 805 

7. — sped dr Rrdief Act ( T of \ 877). s. ^12 — Suit for 
a declaration that plaint rf'-s- inte.re.sts arc not affect- 
ed hy sale in o;verntlon of decree — Further relief] 
The plaintiffs were purchasers at a sale held in 

' execution of a decree for money, and had obtained 
posse.ssion. Before that decree had been executed 
the property in question was mortgaged to two 
other persons. After the purchase by the plaintiffs^ 
the mortgagees, with kuowdedge of the auction- 
purchaser’s rights, brought a suit for sale upon 
their mortgage without making the former auc- 
tion-purchasers partie-s. They obtained a decree^ 
tand brought the mortgaged property to sale, and 
it was purcbasecl by 5 and another. The 
former auction-purchasers thereupon sued, th®- 
purchasers under the decree upon the mortgage 
for a declaration that they and their interests 
were nob affected by the suit for sale and by the 
decree for sale and the s^ile in execution of that 
decree: — Held, the plaintiffs in that suit were not 
bound either to bender the mortgage-money, or to 
offer to redeem, or to frame their suit as a suit 
for redemption, and that their not having done so 
did not deprive them of their right to a declara- 
tion. Bhawani Prasad v. Kallu, I. L. E, 17 AIL 
637, referred to. Nathu Singh r. Gumani Singh„ 

[IS AIL 32a 

s.— Specif c Relief Act (Zc/ 1877), i2--~Right 
to sue for declaration — Mortgage — Code of Civil 
Procedure (1882), 287.] Z) mortgaged certain 

property to plaintiff. After Hs death, plain- 
tiff obtained a decree for recovery of his debt, 
by sale of the mortgaged property. Before the- 
property was advertised for sale, the defendants, 
who were Hs brothers, objected under s. 287 of the- 
Code of Civil Procedure (Act XIV of 1882), alleg- 
ing that Z) was not the sole owner of the pro- 
perty ; that they were joint owners with him ; that 
they had set aside the property for religious pur- 
poses ; and that Z) had no right to mortgage it. 
The Court executing the decree there^ipon ordered 
that the applicants’ (defendants’) claim should be 
notified in the proclamation of sale. Plaintiff them. 
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(4) DEGLAUATION OF TllllJ^\^—conehLdecl. 

filed a suit against the defendants, praying for a 
declaration that^he property belonged to exclu- 
sively, and the defendants had uorijiht or interest 
in it : — Held that, under s. 42 of the Specific Relief 
Act (I of 1877). the plaintiff was entitled to tiie 
declaration prayed for. Plaintiff having himself 
purchased the property after this claim for 
declaration had been allowed by the Subordinate 
Judge, it was contended that he was nob entitled 
any longer to a declaratory decree : — Held, that 
the change of circumstances brought about by the 
plaintiff hiinsnlf purchasing the property did not 
take away the rikdit to sue which had already 
accrued to him. Govbida v. Perumdevi, I. L, R. 
12 Mad. 1 86. referred to. Wa^tanrao DamodaR 
V , RUSXOilJI Edaljt. 

[21 Bom. 701 


DECBEB — contmucd. 

See Sale in Execution op Decree — 
Invalid Sales— Decree Satisfied 
BEFORE Sale. 

[16 AH. 5 
[21 Bom. 46B 

, Amendment or alteration of. 

See Appeal— Dismissal of Appeal. 

[21 Bom. 54B 
[24 Calc. 759 

See Appeal TO Privy Council — Effect 
OP Privy Council Decree or 
Order. 

[22 Calc. 1011 
. [L. R. 22 I. A. 203 

See Dekhan Agriculturists Relief 


( 82.5 ) DIGEST OF CASES,. 

DBCihARATOR-Y- DECREE, SUIT FOR 

— auncluded . 


DECREE. 

]. Form of Decree 

(r) General Cases 
(J}) Account 

(c) Maintei\ance 

(d) Mortizau^e 
(r) Partition 
(f) Possession 

2. Construction of Decree 

(ff) General Cases 
((5) Endowment 

(e) Mesne Profits 
(d) Mortgage 

3. Alteration or Amendment of Decree. 


831 i 
831 : 
831 i 

882 i 

886 I 
886 1 

888 i 

883 1 
88S ; 
88>) I 

889 : 
GO I 


Act, s. 15B. 

[19 Bom. SIS 

See Execution op Decree— Orders 
AND Decrees of Privy Counctl, 

[22 Calc. 960 
See Limitation Act, Art. 178. 

[21 Calc. 259 
[17 All. 39 

At? Paupep. Suit— Appeals. 

[18 Bom. 454 


See Oases under Appeal— Decrees. 

See Court-Fees Act, Sch. II, Art. 11. 

[17 All. 238 

Ac Letters Patent. High Court, N.-\V. 
P., CL. 10. 

• [17 All, 475 

Adjustment or satisfaction of. 


j See Small Cause Court, Presidency 

I Towns— Practice and Procedure 

j —Altering, Setting aside, ob 

I Peversing Decree. 

j [19 Idad. 96 

I See Superintendence of High Court 

j • — Civil Procedure Code. s. 622. 

i [18 Bom. 454 


See Appeal— Decrees. j 

[16 All. 129 j 
[IS Mad. 26 

See Civil Procedure Code. s. 244 — 
Questions in Execution of De- 

[21 Calc. 437 
[18 Bom. 327 
[18 Mad. 26 
[19 Mad. 230 

See Civil Procedure Code, s. 257x1. 

[17 Mad. 382 
[21 Bom. 808 

See Cases under Civil Procedure 
Code, s. 258. 

See Heceiver. 

. [17 Mad. 501 

[20 Mad. 224 1 


Assignment of. 

See Appeal-Execution of Decree- 
Questions IN Execution. 

[16 AIL 488 

See Attachment— Alienation during 
Attachment, 

[16 Ail. 138 

* 

See Civil Procedure Code, s. 282. 

[19 Mad. 306 

See Civil Procedure Code, s. 244— 
Questions IN Execution of Decree. 

[19 Mad. 230 

See Civil Procedure Code, s. 244 — 
Parties to Suits. 

[16 All. 488 
[17 AIL 222 
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( 328 ) 


DECfeSB — continued. 

See Civil Fbooedure Code, s. 258. 

[19 Mad. 230 

See Costs— Special Cases— EespoivD’ 

ENTS. 

[20 Bom. 167 

See Damages — Suits for Damages. 

[20 Mad, 157 

See Parties -Substitution of Par- 
ties — Respondents. 

[18 AIL 86 

See Registration Act, s. 17. 

[23 Calc. 450 

, Barred by limitation. 

See Civil Procedure Code, s. 244 — 
Questions in Execution of De- 
cree. 

• [24 Calc. 473 

See Limitation Act, A.rt. 122. 

[24 Calc. 473 

See 3I0RTGAGE -Redemption —Right 
of Redemption, 

[19 Ail. 202 

See Res Judicata — Cause of Action, 

[19 AIL 202 

, Compromise of. 

See Civil Procedure Code, s. 244— 
Questions in Execution of De- 
cree. 

[19 Bom. 546 

See Right of Suit— Contracts and 
Agreements. 

[19 Bom. 546 

, Consent decree. 

See Civil Procedure Code, s. 244— 
Questions in Execution of De- 
cree, 

[23 Caic. 639 

See Executor. 

[21 Bom. 400 

See Minor— Representation of Min- 
OR IN Suits. 

[23 Calc. 934 

See Res J udicata — Adjudications. 

[24 Calc. 216 
See Transfer of Property Act, s. 67, 
[22 Calc. 859 

, Construction of. 

See Forest Act, s. 45. 

[24 Calc. 504 | 


B S 0 B B FJ — e on t i hv c (I . 


See Res Judicata— Orders in Execu- 
tion OF Decree. 

[19 Mad. 64 

, Copy of. 

5/vj Practice-Civil Cases— Appeal. 

[16 AIL 77 

See Review — Form op, and Procedure 
ON, Application. ' 

[17 All. 213 

, Bisect of not executing. 

See Sale for Arrears of Revenue- 
Purchasers, Rights and Liabili- 
ties of. 

[21 Calc. 255 

, Ex-parte. 

See Bengal Tenancy Act. Sch. Ill, 

ART. 6. 

[21 Calc. SS7 

See Civil Procedure Code, s, 102. 

[23 Calc. 991 

Cases under Civil Procedure 
Code, s. 108. 

See Limitation Act, s. 5. 

[23 Calc. 325 

See Pleader -Appointment and Ap- 
pearance. 

[20 Bom. 293 


, Ex-parte, Order setting aside. 

See Appeal— Default in Appearance. 

[19 Ail. 355 

See Appeal— Orders. 

[22 Gale. 981 

, Bx-parte, Suit to set aside. 

See IlKs Judicata — Relief not 
Granted. 

[24 Calc. 546 

See Right of Suit-Fraud. 

[24 Caic. 546 

— , Form of. 

See Compromise— Compromise under 
Civil Procedure Code. 

[18 Mad. 410 

See Damages— Measure and Assess- 
ment OP Damages. 

[17 Mad. 168 

See Deposit of Title Deed.?. 

[24 Calc. 348 

See Encroachment. ^ 

[20 Bom. 298 
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DEGREE — conthnied, 

Sea Evide^'CE — Parol Evidence- 
Varying OP. Contradicting 
Written Instrumentr 

• [24 Calc 20 

See Hindu Law— Endowment— Alie- 
nation OF Endowed Puopeuty. 

[19 Mad. 211 

See Hindu L\w— Maintenance— Form 
OF Alloiyance and Calculation j 
OP Amount. i 

[21 Bom. 747 ! 

See Injunction — Special Cases — 

Breach op Agreement. 

[19 Bom. 764 

See Interest— Omission to Stipulate 
FOR, op. Stipulated Time has j 
Expired. i 

[24 Calc. 766 I 

See Jurisdiction op Civil Court— j 
Municipal Bodies. 

[24 Calc. 107 

See Landlord and Tenant — Eject- 
ment— Notice TO Quit. 

[18 Bom. 107 

See Landlord and Tenant— Transfer 
BY Tenant, 

[24 Calc. 152 ! 

See Limitation Act, Art. 120. j 

[17 Mad. 122 i 

Mesne Profits — Assessment in 
Execution and Suits for Mesne 
Profits, 

. [19 All. 155 ! 

See Mortgage— Sale of Mortgaged i 
Property— P uRCH A sEP.s. I 

[18 Mad. 500 I 

See Mortg.‘\ge — Sale of Mortgaged | 
Property — Bights op Mortga- | 
GEES. I 

[22 Calc. 33 
[IS AIL 83 

See Parties — Parties to Suits— 
Official Assignee, 

[22 Caic. 259 

See Begistration Act, s. iS. 

[24 Calc. 20 

See Review— Power to PtEViEW. 

[19 Bom. 571 

Sec Right of Suit — Contracts and 
•Agreements. 

[19 Bom. 546 


DSCREjE— P<DB7*?Z7/pJ. 

See Transfer of Property Act, s. 67. 

[24 Calc. 677 

See Variance between Pleading and 
Proof. 

[18 Mad. 462 

[24 Calc. 433 

“in absentem.” 

See Foreign Court, Judgment of. 

[IS Mad. 327 

incapable of execution. 

See Civil Procedure Code, s. 244— 
Questions in Execution of 
Decree. • 

[IS Bom. 495 

See Limitation Act, Art, ITS. 

• [17 AH. 39* 

in former suit. 

Sec Cases under Evidence— Civil 
Cases— Decrees, Judgments and- 
Proceedings in formep. Suits. 

See Cases under Bes Judicata. 

, Meaning of. 

See Juridiction of Civil Court- 
Pent AND Revenue Suits, N.-W. P. 

[16 AIL 496 

, Payable by instalments. 

See Civil Procedure Code, s. 258. 

[21 Calc. 542 

See Limitation Act, Art. 179— Order 
FOR Payment at Specified Dates. 

[21 Calc. 542 

[16 AH. 371 

[19 Mad. 162 

See Transfer of Property Act, s. 67. 

[22 Calc. 859 

, Keversal of. 

See Money Paid under Decree. 

• [17 Mad. 82 

See Sale for Arrears op Revenue- 
Purchasers, Rights and Liabili- 
ties OP. 

[17 Mad. 251 

See Small Cause Court, Presidency 
Towns— Practice and Procedure 
—Altering, Setting aside, or 
Reversing, Decree. 

[19 Mad. 96 
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MORES — coRtiiiued, j 

, Suit to set aside, I 

See Fraud-Effect op Fraud. I 

[18 Mad. 378 

See Eight op Suit— Fraud. 

[21 Caic. 605, 612 

5 “Transfer of, for execution. 

See Cases ufder Execution op Decree 
— Transfer op DbX'REES for Exe- 
cution AND Power op Court, &c. 

(1) FORM OF DECREE. 

{a') General Cases. 

1, — hwi'ffie lent 'payment of Ooin't-fecs, Procedure 
to he adopted on — Appellote Court, Power r/.] In 
iL suit for specific performance of a contract for 
the sale of land and for ^o-^session, the plaintiff 
did not pay the full Court-fees, but the Munsif 
heard the suit and dismissed it. Au appeal by the 
plaintiff was entertained by •the Subordinate 
Judge who ^‘‘'^ssed a decree for specific perform- 
ance, and decreed that if the deficient Court-fees 
were paid, possession should be given to the plain- 
tiff. but that, on failure to pay the Court- fees, the 
-claim for possession should be dismissed : — Held, 
that, the plaintiff not having in the first instance 
paid the full Court-fees, he should have been called 
upon by the Muiisif to do so. As this was not 
done, the Court of first appeal was not in error 
in entertaining the appeal which w^as preferred 
by the plaintiff ; but be should have passed no 
decree until the fees due bad been paid, and if 
they were not paid, the decree should have been 
for the dismissal of the whole suit. Krishnasami 
n SUNDARAPPAYYAE. 

[18 Mad. 415 

(h) Account. 

2^ — Pecrcefor account of dissolved parinershlj ) — 
Glull Procedure Code (1882), .s*. 21.5 — Proctnhire 
— Onus of proof — Taldng of accounts.'] In a 
suit for an account of a dissolved partnership, a 
decree should he passed under the Civil Procedure 
Code, s. 215, in accordance with Form No. 132 in 
Scb. IV; and it should direct an account to 
be taken of the dealings and transactions between 
the parties, and of the credits, property and effects 
due and belonging to the late partnership, and it 
should direct the appointment of a receiver of the 
outstanding debts and effects. Observations on 
the procedure to be adopted and the burden of 
proof on the taking of the account. Thiru- 
kumarhsan Chetti V. Subbaraa^a<‘Ghetti. 

[20 Mad. S13 

(c) Maintenance. 

3 . — Suit hy heir to recover family property from 
widow — Provision for loidow.] The Court will 
not allow the heir to recover family property 
from a widow entitled to be maintained out of it 
without first securing a proper maintenance for 
her. Paninadai Y. Uaycliand Hahaleliaiid, I. L. R 
7 Bom, 225, followed. Yellawav. Bhimangavda* 

[18 Bom. 452 


DEGREE continued. 

(1) FORM OF DECREE — continued. 

( ) M ainten A nce — c onclu ded. 

4, — Maintenance, NothePs rlgl^t to—Piglit to 
possession in. virtue of claim to maintenance — Mort- 
gagee's right to gjossession suhject to mother's claim 
t(f umintf nance.] After the death of S. who had 
mortgaged certain land belonging to him. bis 
widow (defendant No. 2) mortgaged it again in . 
consideration of the existing mortgage debt and 
a further advance. The mortgage was afterwards 
assigned to the plaintiff, who sued the viddow 
(defendant No. 2) and the mother (defendant No. 1 ) 
of S for possession. The mother (defendant 
No. 1) contended that any right the widow 
{defendant No. 2) had to mortgage the property 
W'as subject to her (the first defendant’s) right to 
maintenance out of it, and, as her main ten a nce, 
she claimed to remain in possession. The lower 
Court held that the property should not be given to 
the plaintiff until a proper arrangement had been 
made by him for the maintenance of defendant 
No. 1 , but stated that it imposed that condition 
on the supposition that there was no other family 
property out of which she could be maintained : — 
Held, that the decree was wu'ong in making the 
right of the first defendant to remain in possesBion 
dependent on there being no other property. 
Ifurtlier, that as the mortgagees lent their money 
with full knowledge of the first defendant’s 
posseBsion in virtue of her claim to maintenance, 
the first defendant ouglit not lo be compelled to 
accept from the plaintiff maintenance in some 
other form. Rachawa v. Shiyayogapa. 

[18 Bom. 679 

[d) Mortgage. 

5. —Suit hy puisne ineumhrancer — Decree for 
.s’aZt?,] In March, 1881. A purchased certain land 
and. in the same month, mortgaged it to if. In June, 
the land tvas attached in execution of a decree. 
In August, A discharged i=.he judgment-debt with 
money borrov/ed from C, and he hypothecated 
the laud to him to secure repayment of the loan. 
In 1882, B brought a suit on his mortgage and 
obtained a decree, in execution of which the land 
wms brought to sale and purchased by him: C 
was not a party to tliis suit. In 1886, B sold the 
land to D under an instrument, which recited 
that out of the purchase-money Rs. 760 were 
retained by the purchaser for pay ment of prior 
incumbrances, and the finding was that the pur- 
chaser undertook to pay the debt ovmng to C. G 
now sued A and D to enforce his hypothecation : — 
Jlcldy that C wms entitled to a decree for sale. 
Naeayanasami Naidu v. Narayana Rau. 

[17 Mad. 62 

6. — Suit on mortgage for an account and for sale 
of mortgaged propert'g- — Practice — Decree where 
puisne mortgagee is a ‘party defendant and aslis 
for an account on the footing of his mortgage — 
Appflication to vary decree.] In a suit on a mort- 
gage, for an account, and for sale of the mortgaged 
property, where a puisne mortgagee W'ho is made 
a deferdant appears and proves his^'mortage and 
asks that the decree sought to be obtained by the 
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(1) FORM OP DECREE— 


(1) FORM OF DECREE— 


{d) M 0 RTG A G E — ^ i/e ued, 
plaintiff' may also provide for an account on the 
footing- of hJ% mortgage, and for payment of the 
amount found due to him out of the sale-proceeds, 
^t^he practicepf the Court is, where no issue is raised 
as between the defendants, and no question of 
priority arises, on proof of the subsequent mort- 
’gage, to make a decree (iirectiug an account on 
the footing of each of the mortgages, and fixing 
one period of re'iemption for all the defendants. 
Aukindro BJioosiut Ghatcerjee v. CkiuDioo Lall 
John cry ^ I. L. R. 5 Calc. 101. referred to. An 
application made by the purchaser of the equity 
of reaemption, ■who had been made a defendant 
in such a suit and liad been served with a sum- 
mous but had failed to appear, that the decree 
which had been ma'ie in accordance with the 
abov^e practice, should be varied by limiting it to 
a decree in favour of the plaiutiff alone, on the 
ground that the Court had no jurisdiction in 
such a suit to make a decree between co-defend- 
ants, was dismissed. Kissory Mohun Roy v. 
Kally Churn Ghose. 

[22 Calc. 100 

^7 . — ^uU hy second niortyayees ayalnst puci'hisc)- 
■^f equity of reatnUption who hod paid off a prior 
mortgage — Su it ignoring lien of' pu rchiise r of equity 
of redemption,'] One A S purchased the equity 
of redemption of a property subject to two mort- 
gages. aud as part of the transaction pjaid off the 
•prior mortgage. Tiie mortgagees uinier thesacond 
mortgage, sued to bring the mortgaged property 
to sale making the original mortgagor and the 
^uircbaser of the equity of redemption defendauts, 
but omitting any mention of the lien acquired by 
such purchaser: — Held, that such omission was 
not a valid reason for dismissing the plaintiff's 
suit altogether. Qnliy Ihni v. 'llnrcharan Lai. 

1. L. R. 12 All. 5 18. distinguished. Kali Charan 
c. Ahmad Shah 

[17 Ail. 48 

— Decree for redemption, allowed In suit for 
egecdmeiit — Discretion of Court.] A Court cau in 
its discretion pass a decree for redemption in a 
case in which the plaintiffs have sued in eject- 
55ient. Nilciliant Baneryce v. Suresh Ghunder 
MuUioh, I. L. 11. 12 Calc. 411 : L. R. 12 I. A. 171, 
referred to and followed, Parshotam Bhai- 
6HANKAR V, RUMALZUNJAR. 

[20 Bom. 196 

9. — Gujarat Taluhdars Art {Bomb ay Act VI of 
1 888), ss, H I and 32 — .1/ ortgaye. of talukdari estate — 
Validity of mortgage before the Ark — Decree 'upon 
the 'mortgage for sale of talukdari estate — Sanction 
of Government to sale.] A taluMar of the Ahmeda- 
bad district raortgaiied his talukdari property iu 
1886. In 1892. the mortgagee sued to enforce his 
lien by sale of the mortgaged property. The Court 
qiassed a decree against the talnkdar personally, 
holding that it had no power under ss. 31 and 
32 of the Gujarat Talukdars Act to direct a sale 
of the 'balnkdari estate : — Held, reversing the 
-decree, that the mortgage having been effected 


{d) HortgaG E —continued. 

prior to the coming into force of the Gujarat 
Talukdars Act was not invalidated by ci. i of- 
I s. 31 of the Act. and that the Court was bound to 
pass a decree for sale in default of payment of the 
mortgage-debt. Queere — Whether the property 
could be sold v/ithoLit tlie sanction of the Governor 
in Council, regard being had to the provisions of 
cl. 2 of s. 31 of the Act, yagar l^ragl v. Jlvahai. 
I. L. R. 19 Bom. 80, doubted, Doshi Fulchand 
V. Malek Dajiraj, 

[20 Bom. 565 

10. — Suit for sale of mort<jage(l property without 
redeeming prior mortguge — Transfer of Property 
Act (1 V of 1SS2), s. 90.] In a suit on a mortgage 
by a subsequent mortgagee Vv’ho made prior mort- 
gagees parties thereto, and in which the plaintiff 
praj'ed that the amount due to liiui might be 
realized by a sale of the mortgaged property, the 
lower Court decreed the suit, but required the 
plaintiff, before bringing the property to sale, to 
redeem certain prior mortgages : — Held, on appeal, 
tb.ab although, on the authority of the case of 
Kantiram v. Kntuhuddin Makonual. I. L. R. 22 
Calc. 33. the plaiutiff would be entitled to a decree 
giving him leave to sell the property subject 
to the prior hicurn’orances, yet, having regard 
to the difficulty and complication that would 
arise under .such decree by reiis.oii of the fact 
that one of the defendants, who had purchased 
the equity of redemption aud certain prior mort- 
gages. had obtained upon two of them decreea 
against the plaintiff, the decree parsed by the 
lower Court was equitable and proper. Beni 
Madhub Mohapatra v, Sourendra Mohdn 
Tagore. 

[23 Calc. 795 


11.- Mortgage, sued on Inadmissible in evidence 
for ‘Want of registration — Secondary evidence — 
'Mortgage ejecting consolidation of prior niort- 
gages— Decree to redeem 2 }rior mortgages.] In a 
suit to redeem a mortgage of 1867 which had been 
lost aud admittedly had not been registered, it 
appeared that it had been executed in consolida- 
tion of two prior mortgages, dated 1S56 and 1860, 
respectively: — Held, that the plaintiff wms not 
entitle I to a decree on the footing of the un- 
registered mortgage which could not be proved, 
but that he was entitled to redeem the two 
previous mortgages if they wmre found to be 
genuine and valid. Arumugam PiLLAl v. 


Feriasamj. 


[19 Mad, 160 


See Krishna Pillai v. Rangasami 
P iLLAI, 

[18 Mad. 462 

12.— Mortgage by mortgagee of his rights an 
such, but without assignment— Hlgkts of submnorV 
gagee as against original mortgagee.] R, and others, 
mortgaged certain immoveable properr.y to H K, 
V ff^niade a sub-mortgage to G A purporting to 
mortgage to him his rights as mortgagee, but"* 
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D30RSS —continued . 

(1) FORM OF DEORBB— 

{d) Mortgage — cotiUnued. 

without assigning- his mortg‘age to G L. TTpou 
this title G L sued for sale of the property mort* 
gaged by R and others to N K: — Held^ that G L 
was not entitled to bring the property mortgaged 
to N K to sale, hut at most to obtain a decree 
for money against N TT, in execution ot which he 
might possibly have attached, if it had not been 
paid off, the mortgage held by N X Ganga 
Prasad Chunki Lal, 

[18 All. 113 

13. — P vior and snhseduent incumhrancers — 
Right of snlsequent mortgagee to redeem lyrior 
mortgage — Mcniiier in lohieh enlyseguent mortgagee'' s 
right of redemption is effected by gya^rtial destrno- 
tion of the prior mortgage-^Tranffer of Property 
Act {IV of 1882), .5. 71:.] One M R was a co- 
mortgagee under mortgages of the years 1867,1868. 
and 1870, of a village called Ahak and shares in 
certain other villages, Surajpur, Ujiipur, Bamoti 
and Khera Buziirg. K R, the plaintiff, was the 
reprasentative of ,a subsequent mortgagee of the 
share in Khera Buzurg. X X in 1874 brought 
the share comprised in his mortgage to sale, and 
purchased it himself ; hut wdthout making 3{ R 
or his representatives parties to his suit for sale. 
Subsequently, in 1879, 3/ R sued for a decree for 
sale of all the property mentioned above, but the 
decree which he obtained was limited to the 
village Ahak and the share in Khera Buzurg. 
X D was not made a party to this suit. In 1882, 
one M M A purchased the share in Surajpur, 
which had been subject to the mortgage sued 
upon by M R in 1S79, but had been exempted 
from the decree obt-aiaed by M R in 1879. In 
1892 K D sued for redemption of M R's prior 
mortgage of 1867 and for a declaration of his 
right upon such redemption to bring to sale the 
property comprised in the mortgage: — Held, that 
inasmuch as M R's interest in the mortgaged 
property had been limited by the decree of 1879 
to the village of Ahak and the share in Khera 
Buzurg, the plaintiff was not entitled to a decree 
for the sale of the share purchased by M M A 
in Surajpur. McHAiiiiiAD Mahmud Ali v. 
Kadyan Das. 

[18 All. 189 

14. — Transfer of Property Act {IV of 1882). 
s. 86 — hij suh-mortgagce^Recrce for salet] 
A sub-mortgagee is entitled to a decree for the 
sale of the original mortgagor’s interest in cases 
and in circumstances which would have, entitled 
the original mortgagee on the date of the sub- 
mortgage to claim such relief, Muthu Vijia 
Ea^hunatha Ramachandra Vacha Mahali 
Thubai Venkatachellam Chbtti. 

[20 Mad. 35 

15. '—Decree on first mortgage, a gyuisne not being 
joined — Furohase of mortgaged property by decree- 
holder for inadeguate price— Right of puisne mort- 
■qagee — Interest,^ A mortgaged land to R and then 
to 0. R sued on his mortgage, and obtained a 


DECREE — conthi7U’d, 

(1) FORM OF DECREE— 

{d) 'V[om:(^AQ'E^—eo7iohided, 

decree for sale whbhout joining as defendant (7, of 
whose mortgage he had notice ; .Z>,'^the son of the 
decree-holder, became the purchaser in execution 
and improved the laud at a considerable cost. G 
now sued the sons and representatives of A and 
R (both deceased) on his mortgage, and soughtr 
a decree for sale: — field (l)that the plaintiff 
was entitled to a decree for sale subject to the 
rightof the representatives of X, if the purchaser 
did not elect to redeem; (2) that the purchaser 
was not entitled to allowances for improvements ; 
(3) that the plaintiff was entitled to interest at the 
agreed rate to the date of decree. Rakgayya 
Chbttiah r. Parthasakathi Naickar. 

[20 Mad. 120 

(e) Partition. 

16. -P rovislonal decree in suit for partition — 
Right of appeal. 1 In a suit for partition of family 
property, a decree was passed declaring the share 
to which the plaintiff and some of the defendants* 
were entitled in the family property, but reserv- 
ing ail other questions involved in the suit: — 
Held, that the decree was a provisional decree 
and was subject to appeal, but that it was irregu- 
lar in form in that it should have contained 
declarations as to all the rights and liabilities 
which had been adjudicated on, and directions as^ 
to the accounts and inquiries remaining to be- 
taken and made. Krishnasami Ayyangar 
Rajagopala Ayyangar. 

[18 Mad. 73 

(/) Possession. 

17. — Suit for possession of land sold in execution 
as property of third gyarties.] The plaintiffs sued in 
1893 to recover possession of land of w'hich their 
family had been in possession till 1 881. 9'he land 
had been sold to the defendant in 1881 in exe- 
cation of a decree against the plaintiffs’ cousins, 
but the sale had not been confirmed. A decree 
was passed as prayed in respect of a moiety of the 
land v/hich represented the plaintiffs’ share: — ■ 
Held, that the decree was right. Narasimha 
Kaidu V. Ramasami. 

[18 Mad, 47a 

18. — Landlord and tenant — Tnr-igyeshgi lease — 
Sub-lease by zur-i-peshgi lessee — Default by sub- 
lessee, who lets into 'possessiosi the originoX lessor and 
denies the mr-i-gyeshgi lessee's title— Suit by zur-i- 
pyeshgi lessee for possession in a Civil Cotirt— Juris- ■ 
diction of Civil Court — Rxecution of decree— Civil 
Procedure Code, ss. *263 a7id 264,] Two occupancy 
tenants granted a rur-i-peshgi lease of their occu- 
pancy holding to one It L, for a term of sixteen 
years. R L sublet the holding for a term slight- 
ly less than his own. The sub-lessees made default- 
in payment of rent. X X distrained their crops. . 
Thereupon the original lessors intervened claim- 
ing the crops as theirs. The question of the dis- 
traint; liaviug been decided by the Court of Revenue 
againt him, R L then brought a suit iii a Civil 
Court asking for ejectment of both his lessors^-. 



( 837 ) 


.DIGEST OF CASES. 


338 


DEqREE -^continued. 

(1) FORM OF DECni^E—eonthiuefJ, 

(/) Possession — continued, 

and bis lessees and to be put into actual possession 
himself: — Hel^^ that the plaintiff was precluded 
by reason of the lease granted by him, the term ; 
of which had not expired, from obtaining actual , 
possession, unless the subdessees were ejected, ! 
which could only be done through the Court of ■ 
Revenue. But the plaintiff wms entitled to a 
decree declaring his title as zur-i-^yesligl lessee and 
putting him into possession of the rents and pro- 
fits of the holding as zur-i-pesligi lessee ; the 
decree for possession to be executed under s. 261 ; 
of the Code of Civil Procedure. Sita Ram i\ , 
Ram Lal. 

[18 Ail. 440 : 

19. — Joint ownersltlp — Decree against joint oicner ■ 
where suit Is barred against Ms co-sharers — .Limita- i 
tiond\ The interest of V, as co-sharer in certain ; 
iund, was sold in execution of a decree against him. ■ 
It was purchased by S, who sold it to the plaintiff. ; 
The plaintiff sued for possession, and the other 
co-sharers were madepaity defendants to the suit ; 
which, hoTv^ever, was held, as against them, to he 
barred by limitation: — Ileld^thut the plaintiff was 
entitled to be put into joint possession of the ; 
land with them, although the suit as against 
them was barred. Keishnaji bin Malji v . Yithu. 

[18 Eom. 506 

20. — Purchaser from one of several divided^ co- : 
sharers— Suit for joint g^ossession — Partition tchen . 
unnecessary d] The property in dispute (consisting 
of 12 thikans or plots of land) was originally 
held by A and B as tenants in common, and they 
divided the income according to their respective 
shares. After A's death, his widow adopted G on 
condition that she was to remain in absolute 
possession and enjoyment for her life, and that 
6’ was to succeed to «the estate after her death. 
The widow mortgaged 9 out of the 12 thihans, 
sold one, and granted a p)ei:petual lease of another 
to the defendant. The defendant also purchased , 
B^s share in the thlhans in dispute. The plaintiff 
purchased C's rights, and, on the widow’s death, 
sued to set aside her alienations and to obtain 
joint possession with the defendant of all the 
iliikans. The defendant pleaded finter alia) that 
the widow’s alienations were valid and binding on 
the plaintiff, and that the plaintiff’s remedy was ■, 
a partition suit : — Held, that the plaintiff was en- i 
titled to be put into joint possession with the de- i 
fondant. Both were outside strangers who bad • 
purchased the several shares of the separated 
owners of the thikans in dispute. A partition suit ■ 
was not therefore necessary. Antaji v . Dattaji. 

[19 Bom. 36 

21. — Suit for exclusive possession — Joint oivner- \ 

ship proved at hearing — Proecduredl Exclusive 
jpoEsession can only be awarded on proof of exclu- , 
Bive title. Pap.ahsram v. Miraji. i 

[20 Bom, 569 ' 


DECREE — continued, i 

(1) FORM OF BECREE-cc;^c/?/ffA^. 

(/) Possession— 

22. — Suit by co-owner for exclusive pfossessl on — 
Procedure.'] The plaintiff sued for possession of 
certain land. The lower Court held that the land 
was the joint property of the plaintiff and defend- 
ant;, but finding that the plaintiff had been in 
exclusive possession allowed his claim and gave 
him a decree. Oa second appeal, hvid^ that 
exclusive possession could not be awarded unless 
exclusive title was proved. On plaintiff's appli- 
cation, which was not opposed by the defendant, 
the decree of the lower Court was varied, and the 
plaintiff was aw^arded joint possession of the 
property in suit. Nana r. Appa. 

[20 Bom. 627' 

23. — Go -varcenePs rdglit to joint 2)osscsslon of the 
ivhole or any part of the joint estate without neces' 
sity for partition — Joint Blndu family,] A co- 
parcener in a joint Hindu family is entitled to 
claim joint possession of a portion, and need not 
sue for a partition. Where it appeared that the- 
parties to the suit each held parcels of the un- 
divided family property in exclusive possession, 
and the plaintiff asked for joint possession with 
the defendants: — HeUf that be W’as entitled to a 
decree for joint possession . Acc-parcener is en- 
titled to a joint benefit in every part of the un- 
divided estate. Ramchandra Kashi Patkar v, 
Damodhar Trimbak Patkar. 

[20 Bom. 4S7 

(2) CONSTRUCTION OF DECREE. 

{a) General Cases. 

24. --A mhiguovs decree — Iteferenee to pleadings 
in the suit to ascertain meaning of the decree,] 
Where a decree is in its terms ambiguous, it is 
competent to the Court executing it to refer to the 
pleadiugs in the suit in which such decree wa.s- 
passed to ascertain its precise meaning. Huham- 
mad Sulalman v. hluhamvuul I'i'z;*.!. L. R. 6 All. SO,, 
distinguished ; Jawahlr JSlal v. Kistur Ghaud, I. L. 
R. 1.3 All. 313 : iindi Bohinsonv. Duleep Singh, L. R. 
11 Ch. D. 798, referred to. Lachmi Narain v, 
JwALA Nath. 

[18 All. 344. 

25. — Ambiguousdeeree.] lu construing a decree, 
the terms of which are ambiguons, such con- 
struction must, if possible, be adopted as will make- 
the decree a decree in accordance with law, and 
not a decree such as the Court making it had no 
power to pass, Amolak Ram v . Lachmi Narain. 

[19 All. 174 

(?/) Endowment. 

26. — Construction of a decree as to the appoiyit- 
meat of a. ‘manager of the property of a religious 
inst'itvtlon.] A decree of the High Court declared 
its holder eutitled, as the Paudara SannadJri, or 
religious chief, of an adhinam, to see that a compe- 
tent person, from among the TamuirLins who had 
received initiation at that institution , was appoint^ 
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IDECHfiEiE — cojii i/ifi fti. 

(2) CONSTRUCTION OF DECREE— 

(])) Endowment— 

< 5(1 to fill tlie then vacant office of TiDuhirdn^ 
manag’iii^ certain nmtfs. The decree directed 
that the PLinddva should name a Tdijibira/i of his 
iidhinani for the office, whom, «after inquiry as to 
his iimess, the Subor(iinate Court should appoint. 

If that Court found him unfit, it was to appoint a 
^Ptimbiran of that adhlnani upon irs own selection. 

Ill execution, the Pojidara named a Tanihlnui for 
the office, but died before the inquiry as to bis 
iitmess. His successor, as head of the adhinani, 
patitioued to withdraw the nominatiou, naming' 
tiuobber Tamblrd/i. The Subordinate Court made 
an order disallownng- the withdrawal, aud, after 
inquiry as bo the htness of the first-named ddiiii- 
biran, appointed him to the office. The High 
Court, on the appeal, decided that the 

first nomination had been competently withdrawn 
and directed an inquiry as to the fitness of the 
person secondly named, fimiing on the evidence 
that the first-named wuis not fit that, on 

the Gonsbrncuion of the decree, the first nomination 
■ could not be withdrawn and a second one substi- 
tuted before the inquiry, and that the person first- 
named ivas entitled to the Coui t’s decision as to 
his fitness. On the facts, the -finding of the High 
Court that the first-named Tuuihlnin. wuis unfit, 
was not affirmed ; aud the order of the Subordinate 
Judge ivas maintained. Ponnambala Tambiuan 
' 0. SlVAGNANA DE.SIKA GNANA SaMBANDHA PaN- 
DAEA SaNNADKI. 

[17 Mad. 343 
[E, R. 21 1. A. 71 

(o) Mesne Profits. 

127 . — Civil Procedure Cede ( 1 88:1), - 1 1 — luteV'^ 

f> vetatio 11 of dee rce a ward Ihq ' 'fut u re Dierue p rofitrp'] 

A decree for posses.sion of immoveable pro'perty 
was passed by the District Judge of Mirzapur on 
the 12tb of November, 1887, in favour of a plain* 
tiff declaring that ” the plaintiff is also entitled 
to mesne profits.’' That decree w-as affirmed by 
an order of Her lifajesty in Council, dated tlie lltli 
of May, 1895, without varirduon in respect of the 
order as to mesue profit.s. Pos.«ession of the im- 
moveable property to whicli the decree related 
was obtained by the decree-holder on the 80th of 
November, 1895: — i/cZ*'/, that the decree of the 
Privy Council was to be coustrue<i as v. decree 
awrarding mesue profits up to the date when pos- 
session wms obtained and from the date of the 
institution of the suit. Falidiavaddiii Nahovied 
Ahmii v. Official Tnutee of Pen cj ad, I L. Jl.. 8 C.dc. | 
178; L. R. 8 I. A j 97: ami Puvan Ghaml v. Hoy 
Jladliii Kisheii, I. L, R. 19 Calc. 182, referred to. 
Bijai BahadurSingh Bhbp IndarBahadur. 

[19 AIL 296 

{d) Mortgage. 

— Deereefor posressioa after expiry of period 
if grace — Tran-far of Property Act \lV of 1882), 
,.s‘. dS — piylit of redemption.'] On default made 
Jn payment on a simple mortgage, a Court, in.stead 
'Of decreeing the proper relief, bad made a decree 


OF OASES. ‘ 

DECREE — continued. • 

(2) CONSTRUCTION OF DECREE— 

{d) IsiovLiG concluded. 

(which, however, had afterwards become final, 
aud had been executed) for possession by the 
I mortgagee after a period of grace. That decree 
I woyld lightly have been for a judicial sale 
I (Transfer of Property Act, 1882, s, 58). In this 
! suit, brought by the mortgagor for an account 
j to be rendered by the mortgagee, and for re- 
' delivery of uossession, alleging that the account 
! would *show* payment of %he debt already made 
, out of the rents and profits; — Held, that the 
decree for possession did nob amount to a decree 
for foreclosure or preclude redemption, the 
possession of the decree-holder having only been 
as mortgagee, and having involved liability to 
account to the mortgagor. Papamma Rao v. 
Yira Pratapa H, V. Ramachandra Razu. 

[19 Mad, 249 

i ‘ [L. R. 23 I. A. 32 

; 29, — Transfer of Property Act {IV of 1882), as, 

j ^‘6 andVi'd — Decree for sale.] in November, 1882, 

I a decree was passed on a hypothecation-bond for 
! the payment of the secured debt, and it con- 
i tained the followfiug words: — “ The property hy- 
pothecated in the bond being also held Uable for 
the wdiole amount thus awarded”: — Held, that 
the decree wu\s in reality a decree for sale, and 
could he executed a.s such. Anna Pillai r, 
T A A N G A T K A M A L . 

[20 Mad. 78 

(8) ALTEPvATION OR AMENDMENT OF 
DECREE. 

2Q,~Piity of Cou rt to annend decree-- Lindtativn 
— Civil Procedure Code (1882), s. lOG ] There 
is no limiiation for an application under s. 206 of 
the Civil Procedure Code, to amend a decree, it 
being the duty of the Court to amend it when- 
ever it) is found to be not in conformity with the 
iudgment. Kalu v Latu. 

[21 Calc. 259 

31. — Cirll P roeedu re Code (1882), s. 206 — De- 
cree for eost.'i — Erecutiou (f decree.] In the 
lower appeal Court, the plaintiff obtained a 
decree which directed parties to bear their own 
costs in proportion in both the Courts, while the 
judgment directed that the parties should bear 
each other’s costs in proportion in botli the Courts. 
The decree wms confirmed by the High Court in 
cross second appeals without writing a judgment. 
There wuis no ])oint taken in either of the appeals 
as to costs, Tlie plaintiff subsequently applied to 
the High Court for the amendment of the decree 
under s. 206 of the Civil Procedure Code 
(Act XIV of 1882). It was contended for the 
defendant that the application should have been 
made to the lower appeal Ccurt : — Held, that the 
only decree which existed for the purposes of 
execution after the High Court confirmed the 
decree of the Court below was the decree of the 
High Court into which that of the low^r Court 
became incorporated. The application was there. 
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T)E3 C?REI E — c Z w i'M. 

(3) ALTERATION OR AMENDMENT OF 
DEGREE — coRcliulcd. 

fore properly jiiade to the High Court : — Tleld^ 
further, that that being so, and there ha.viug been 
no appeal by either party against the order as to 
eosts, the Court might properly look at the ju^lg- 
ment of the Court below with a view to making 
the deeree as to costs agree with it. Shivlal 
Kalidas i\ Ju:\JAKLAL Nathiji Desai. 

[18 Bom. 542 

32. — Givll F rocedure Code (1SS2), s. *206 — 
Fotvsr of Court of Jirst instance to amend its 
■decree after a2)i)Cid.'\ In a suit for land with 
mesne profits, the District Munsif delivered judg- 
ment for tiie plaintiff, and recorded therein a 
finding that iie was entitled to mesne profits as 
from a certain date, it having previously been 
arranged that the amount, if any, awarded for 
mesne profits should be determined in execution. 
In the decree no mention was made of the date 
from which the mesne profits were to be calcu- 
lated, but it was stated merely that the amount j 
was to be determined in execution. The case w’ent ; 
on appeal before the DUtuict Judge who modified 
the decree in certain particulars unconnected 
with mesne proftts. With a view to execution, 
the plaintiff applied to the Court of first instance 
to bring’ the decree into conformity with the 
ju'igment. The Court having made an order 
accordingly, it was objected in the High Court on 
revision that the order waas made without juris- 
diction : — Held, that the jurisdiction of the Court 
of first instance to amend the decree under s. 206 
was ousted by the confirmation of his decree on 
appeal. Pick uvayaan gar r. Seshayyangar. 

[18 Mad. 214 

DECREE-HOLDER. 

, Purchase Dy. 

See Appeal— E xECUTlo^' of Dechee— 
Parties to Slits. 

[13. All. 36 

See Special or Second Appeal- 
Orders SUBJECT OR NOT TO APPEAL. 

[21 Calc, 789 
[19 Mad. 29 
Col. 
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DEED. 

1. Construction 


Attestation of. 

See Hindu Law— Gift-Requisites of 
Gift. 

[18 Bom. 688 

Construction of. 

See English Law. 

[24 Calc. 216 

Decision as to genuineness of. 

*See Registration Act, s. 77. 

[24 Calc. 668 


DEED — continued, * 

See Res Judicata— Matters in Issue. 

[21 Oaic. 430 

, Delivery of. 

See Hindu Law— Gift— Requisites of 
Gift. 

[16 All. 185 

See Registration Act, s. 17. 

[17 Mad, 146 

, Effect of. 

See Hindu Law— Joint Family^- Power 
OF Alienation of Members — 
Manager. 

[IS Bom, 631 

Sec Onus of Ruoof— Deed, Effect and 
Operation of. 

[25 Calc. 78 
[L. R. 24 I. A. 186 

executed in fraud of creditors. 

See Fraud— Alleging or Pleading 
Fraud, 

[18 Bom. 372 

See Transfer of Property Act, s. 53. 

[20 Mad. 465 

, Execution of. 

See Jurisdiction — Causes op Juris- 
diction— Cause OF Action. 

[21 Bom. 126 

, Explanation of. 

Sec Pardanashin Women, 

[IS Mad. 257 
[17 Ail. 125 

, Invalidity of. 

See Hindu Law— Inheritance— Modi- 
fication OF Law. 

[19 Mad. 501 

not in accordance with will. 

See Trust. 

[IS Bom. 551 

of appointment in favour of 

. children. 

See Transfer of Property Act, s. 53. 

[22 Calc. 185 

of assignment of decree. 

Sec Pi,EGISTRATION ACT, S. 17. 

[23 Calc. 450 

of relinquishment. 

See Registration Act, s. 17. 

[20 Mad. 367 
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PEED —continued, 

of sale, Construction of. 

Sec Right op Way. 

[19 Bom. 797 

, Registration of. 

See Cases under Registration Act. 

See Vendor and Purchaser— Com- 
pletion OB^ Transfer. 

[17 Mad. 146 

, Suit for possession under. 

See Issues— Framing and Settlement 
op Issues. 

[20 Bom. 753 

, Suppression of. 

See Specific Performance. 

[20 Iliad. 19 

, Suit for execution of. 

See Relinquishment ofT or Omission 
TO Sue for, Portion of Claim. 

[18 Bom. 537 

See Res JudiCxAta— Matters in Issue. 

[18 Bom. 537 

, Suit to set aside. 

Declaratory Decree, Suit for— 
Suits concerning Documents. 

[17 Mad. 232 

See Multifabiousness. 

[18 All. 432 

(1) CONSTRUCTION. 

1 . FasH year"' — Agricvltnral year ^' — 

N.-W, P. Zand Fevemie Act {XJX of 1873). 
g/ cl. 8 — Incon.nstent clause.'] The practice 
adopted by paticaris, in some parts of the North- 
Western Provinces, of applying the term ^^^Fasli 
year” to the “agricultural year” as defined 
in Act XIX of 1873, s. 3, cl. 8, is erroneous 
Where parties to a deed describe a date as being 
in such and such a “ FasU ” year, they must be 
taken, in absence of evidence of mutual mistake, 
to refer to the calendar JFu.sZi year. In interpret- 
ing a document, a clause which is inconsistent in 
any construction thereof with the remaining 
provisions of the document must he rejected, 
Yad Bain v. Amir Singh, Weekly Notes, All. 
nS82) 174 ; and Shcoharan Singh v. Blsheshar 
hayal Singh, Weekly Notes. All.' (1892) 286, re- 
ferred to. Chatarbhuj V , Dwarka Prasad. 

[IS All, 388 

2 , — Trust — JBeneficiary — Proviso for forfeiture 
gf interest in case' of insolvency— Insolvency and 
withdrawal of petition in insolvency.] By a deed 
of settlement executed by tbe plaintiff’s father, 
"certain property was conveyed to trustees upon 
trust to recover the income thereof and to pay 


( 1 ) CONSTRUCTION— 

it to the settlor for life, and after his death to- 
his seven sons, in equal shares, for th-e main- 
tenance of them and their respecftive families. 
The deed provided that, in case any beneficiary 
became insolvent, or do or suffer anything 
whereby his share or any part thereof would 
through his act or default or by operation of law” 
become vested in or payable to other persons, 
then the share and interest of such person should 
cease, and for the remainder of his life should 
be paid for the maintenance and support of the^ 
family of such persons. In July, 1894, the plain- 
tiff, who was one of tbe sons of the settlor, filed 
his petition in insolvency ; but, on the 6tli 
December, 1894, he withdrew it : — Helds that the 
forfeiture clause did not take effect, and that the 
plaintiff was entitled to be paid by the trustees 
his share of the income of tbe trust property. 
Hormupji Nowroji Davur V. Dadaehoy Now- 
KOJI Dayur. 

[20 Bom. 310 

DEFAMATION. 

See Onus of Proof— Damages. 

[19 Bom. 717' 

1 . — Privilege of Judge— Bight of suit — Words 
used hy Judge during case in Court.] An action 
for defamation cannot be maintained against a 
Judge for wmrds used by him whilst trying a 
cause in Court even though such words are alleged 
to be false, malicious and without reasonable 
cause. Raman Natar v. Subramanya Ayyan. 

[17 Mad. 8T 

2. — Penal Code {Act XL Fc/ 1860), 55 . 499 and 
.500 — Scndioig a iioticc containing defamatory mat- 
ter to the comgJainant — Pul?liGatio7i.] The mere 
sending a notice to a person albeit containing 
matter of a defamatory natuA-e, cannot be held to- 
be equivalent to making or publishing an imputa- 
tion “ intending to harm or knowing or having 
reason to believe that it will harm the reputation 
of the person to whom it is addressed.” When' 
the accused sent by post a notice to the com- 
plainant, containing certain false imputations,- 
and the complaint thereupon prosecuted the ac- 
cused on a charge of defamation under s. 600 of 
the Penal Code : — Belds that the accused was not 
guiltyof defamation. Quben-Emprsss v. Sada- 
SHiv Atmaram. 

[IS Bom. 205- 

3. — drood faith — Privilege — Letter written hy 
guru outeasting niemler of liis caste — Penal Code, 
s 499.] B. the gurn or spiritual guide of the 
caste to wbich K belonged, issued a letter, or 
ajna- patra, to ICs fellow-villagers to the effect 
that, as ICs wife had been caught wdth a man of 
a lower caste, no one of her co-religionists 
should have any social intercourse with her, 
and in effect that she should be oubcasfced. 1C 
proceeded against B for defamation, and B' 
pleaded that the statements contained'* in the 
letter were privileged, having been made in gooff 
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faith and for the public good, and that the case 
<3ame within one of the exceptions to s. 409 of 
the Penal Code. It was admitted by K that B had 
no enmity towards him or his wdfe, and that it 
was the cnstoffi of the f/tirU' to settle such matters 
-as those that had arisen in connection with his 
wife, and it was proved that the letter was issued 
after B had made an inquiry into the truth 
-of the allegation. The lower Court convicted : — 
Jldd, that the conviction W’as W'-rong, it being 
<jlear that the statements contained in the letter 
had been made in good faith for the protection of 
the social and spiritual interests of the community 
'of which B was the ffuru, and that, so far as they 
implied a censure on the conduct of ICs wife, 
they were justified by the authority with w^hich 
B was vested as spiritual head of the community, 
and that therefore the case came within the 
■seventh exception to s. 499. B.\sumati Adhi- 
?vARINI V , BUDRAM KOLITA. 

[22 Oalc. 48 

4. — Tuiputatioii Oil a wife — Suit hij hushand — • 
Eight of In a suit for damage.s for defama- 

tion, it appeared that the words complained of were 
■spoken by the defendant to the plaintiff in thh 
presence of a third party, and were to the effect 
that the plaintiff’s wife had committed adultery 
^Yith a purlah and that lieu children had been 
born to the intf hih : — Tlidd, that the suit was not 
maintainable by the plaintiff. BuAEiiANNA v. 
Bamakrishnama. 

[18 Mad 250 

B.— Penal Code {Act XL rh>/’lS60), 499 {exeep. 

9), and 500 — Privilege of oounsel or pleader — Good 
faith— Proseeatioii lij witness — Construction of sta- 
tide.] A pleader, in addressing a Mamlatdar on 
behalf of his client, who was charged under s. 125 
of the Bombay Land Revenue Code (Bombay Act V 
of 1879) with wilfully removing boundary marks, 
commented on some of the Avitnesses for the 
prosecution, and calied them loafers. Thereupon 
one of those v/itnesses prosecuted the pleader for 
defamation. The Magistrate held that there was 
no justification for the offence, and convicted the 
pleader, and sentenced him to pay a fine of lis. 15 
•under s. 500 of the Penal Code ; — Held, reversing 
the conviction and sentence, that in the absence 
of express malice (which was not to be presumed) 
the pleader was protected by excep. 9 to s. 499 of 
the Penal Code: — Held, also, that in considering 
whether there wms good faith {i.e., due care and 
attention), the position of the person making the 
imputation must be taken into consideration. In 
the case of an advocate, where express malice 
is absent, a Court having due regard to public 
policy would be extremely cautious before depriv- 
ing him of the protection of excep. 9 to s. 499 of 
the Penal Code. SemUe — Section 499 of the Penal 
Code should be construed without reference to the 
English law. In RE Nagarji Trikamji. 

[19 Bom. 340 

6 . — Defamatory statement made hij a person 
wxamiine^ in the course of an official or depart- 
miental inguiry — Witness — Privilege — Qualified 


DSjFAMjATION — continued, • 

privilege — Criminal Procedure Code (1882), ss, 
I9l and 197 — Penal Code (XLVif 1860). ss. 211 
and 500 — FalseXy charging a person loith an of- 
fenced] The complainant was Deputy Collector and 
first class Magistrate of Bijapur. Certain petitions 
said to emanate from the accused ware received 
by Governmeat charging the complainant with 
bribery and corruption. Government thereupon 
ordered Mr. Monbeath, Collector and Magistrate 
of the district, to inquire into the matter. Mr. 
Monbeath enforced the attendance of the accused 
by writing to the Police, who brought the accused 
before him. In answer to questions put to him, 
Che aciuaed denied having sent any petition to 
Government, bub stated that he had paid a bribe 
CO the caraplainanb to secure Cue acquittal of his 
son, who was then on his trial on a charge of 
theft before him. Mr. iMonteabh examined other 
witnesses, and reported the result of his inquiry to 
Goveramenb. Government permitted the Deputy 
Collector bo prosecute the accused, and be accord- 
ingly lodged a complaint against the accused 
for defamatioa., under s. 500 of the Penal Code 
in having stated to Mr. Monteafch, in the course 
of the inquiry, that he (the complainant) had 
accepted a bribe from him. The trying Magis- 
trate was of opinion that the offence fell under 
s. 211 of the Penal Code. He at first framed 
charges both under ss. 211 and 500. Bub subse- 
quently lie struck out the charge of defamation 
under s. 500 aiid convicted the accused under s. 211 
of making a false charge. On appeal, the Joint 
Sessions Judge was of opinion that the charge 
under s. 211 could nob be maintained, as the 
accused had nob mads any false charge ” to a 
Court or officer having jurisdiction to investigate 
it. As regards the charge of defamation, he was 
of opinion that the fact of bribery was not proved. 
But he held that in making the statement to 
Mr. Monteath, the accused had acted in good 
faith, and that his case fell under excep. S to s. 
499 of the Penal Code, He therefore reversed 
the conviction under s. 211 a.nd acquitted the 
accused of defamation under s. 500 of the Code. 
-Against this order of acquittal. Government 
appealed to the High Court: — Bold, that the 
accused was guilty of defamation '.—Held, also, 
that in the absence of sanction from Government, 
the inquiry held by Mr. Monbeath, the District 
.Magistrate, was nob a “ taking cognizance ” of the 
offence: — Held, further, that as Mr. Monteath was 
not sitting as a “ Court ” Avhen he made the in- 
quiry and examined the accused, the accused was 
nob entitled to claim an absolute protection from 
a charge of defamation as a witness in a judicial 
proceeding. The accused was only entitled to a 
qualified privilege depending on the exceptions to 
s. 499 of the Penal Code. QciEEN-EiiPRESS v. 
Karigowda. 

[19 Bom. 51 

7. — Penal Code ( Act XL V of 1 860), s. 499 — Piibli- 
cation — Mode of p ubllcat Ion defamatory though the 
■imputation be true.] Under s. 499 of the Penal 
Code, the person who publishes, and the person 
who makes, an imputation are alike guilty of* 
defamation. A Court may find that an impuba- 
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tion is true and made for the public gfood, but on 
considering the manner of the publication (^.<7., 
in a newspaper) it maj hold that the particular 
publication is not for the public g:ood, and is | 
therefore not privileged. Queen-EmpRESS v. j 
Janardhan Damodhar Dikshit. 

[19 Bom. 703 

DEFAULTER. 

See Sale for Arrears of Revenue- 
Deposit TO Stay Sale. 

[17 Mad. 247 

DEFAULTING PROPRIETOR, MEAN- 
ING OP. 

See Salr for Arrears of Rexi’— Is- 

CUMBRANCESt 

[21 Calc. 702 

DEPENDANT. 

Letters Patent, *High Court. 
CL, 12. 

[24 Calc. 190 

Sec Parties— Adding Parties to 
Suits— Defendants. 

[18 All. 308 
[24 Calc. 640 

See Parties— Striking off Parties— 
Defendants. 

[18 Ail. 53 

Conduct of. 

See Costs —Special Cases— Litigation 
unnecessary. 

[21 Calc. 680 

, Death of, before decree. 

See Attachment — Attachment be- 
fore Judgment. 

[17 Mad. 144 

not subject to jurisdiction. 

See Small Cause Court, Mopcssil— 
Jurisdiction — General Cases. 

[21 Bom. 121 

, Residence of. 

See Poreign Court, Judgment of. 

[20 Mad. 112 

residing out of jurisdiction. 

See Jurisdiction— Causes of Juris- 
diction-Dwelling, Carrying on 
Business or Working for Gain. 

[20 Bom. 767 

See Letters Patent, High Court, cl. 
12 . 


DSPBNDANTS. 

, Appeal between. 

See Practice— Civil Cases— Appeal. 

[18 Bom. 520 

DEKHAN AGRICULTURISTS RELIEF 
ACT (KVll OP 1879). 

See Superintendence of High Court 
—Civil Procedure Code, s. 622. 

[18 Bom. 347 
[19 Bom. 286 

, S. 2. — Dejinitton of '‘ar/rlculturisf' — Afp'i- 

cnlturist etlso oivncv of tlieinam ‘inllages eincl a- jyen- 
sloner — Income from vVlagee, owing to mortgage^ 
together with jjension less then income from other 
sonrees.'] Where an owner of inam villages, the re- 
venue from which, together vdth bis income from 
other sources not agricultural, was greatly in ex- 
ces.s of the income he derived from agriculture, 
mortgaged the inam villages, and thereby reduced 
the income actually received by him from nou- 
agricultiiral sources to less than the income he 
derived from agriculture : — Held^ that although 
hia income from the inani villages and from 
other sources, not agricultural, might together be 
sufficient for his maintenance, nevertheless the 
construction of the definition of “agriculturist’^ 
given in the Act which is quite independent of 
any such question, could not be affected thereby, 
and that lie must be deemed to “ earn the means 
of livelihood ” principally from agriculture, and 
to be an agriculturist within the meaning of 
Act XVII of 1879. Dwarkojirav Baburav v, 
Balkrishna Bhalchakdra. 

[19 Bom. 255 

, S. Jurisdiction of second class Suhov- 

dinate Judge — Transfer of case — Institution of suit 
— Civil Procedure Code (1882), s, 48 — Presentation 
of ■gglaint.'] The plaintiff sue^i to establish his title 
to, and recover, a moiety of a cash allowance pay- 
able to him from the Mainlatdar’s treasury at 
Satara. The claim was valued at Rs. 465-4. The 
plaint was filed in the Court of the first class 
Subordinate Judge at Satara, who transferred the 
case for trial to the Joint Subordinate Judge of the 
second class. The latter Judge dismissed the suit 
on the merits, holding that the plaintiff had no 
right to the moiety of the allowance which he 
sought to recover. This decision was reversed, 
on appeal, by the Assistant Judge, on the ground 
that the Joint Subordinate Judge of the second 
class had no jurisdiction to hear the suit under s.4 
of the Dekhan Agriculturists Belief Act (XVII of 
1879): — Beld. that the requirements of s. 4 of Act 
XVII of 1879 were sufficiently complied with by 
the suit having been fled in the Court of the 
Subordinate Judge of the first class. He was 
competent under s. 23 of Act XIV of 1869 
to transfer the suit to the Joint Subordinate 
Judge of the second class who was deputed to 
assist him. AIanaji Bahirji v. Narayanrao 
Madhavrao, 


[20 Bom, 767 


[19 Bom. 46 
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DE3KHAN AGRICULTURISTS RELIEF 
ACT (XVII OF 1879) — continued. 

s. 13, els, (D) and (d), and s. 15- 

Snltfor redeoiptlou. — Acoou at ~ Prioicipal dcljt hniv 
aSGertainod — Itpfcvence to ai'hitrfrtion.'] In n 
redemption suit umier the Deklian Agriculturists 
Relief Act (XVII of 1879), the Court should, in 
taking- an account, form its own opinion on* the 
subject. As the law stands, a mere guess as to 
the sum of money actually advanced cannot be 
made in favour either of one side or the other. 
If there are no materials from which the Court 
can satisfy itself as to the amount which should 
be allowed on account of principal, wdieiher under 
cl. (b) or cl (d) of s. 13 of the Act. it is open 
to it to have recourse to arbitration under the 
provisions of s. 15. MaJiadn v. Bajaran). V. iS. 
1887. p. 21(3, considered ; Mnlojl v. I. L. R. 

9 Bom. 620, referred to. Dhondt v. Lakshman. 

[19 Bom. 553 

s. 15. 

See s. 13, 

[19 Bom. 553 

, s. 15B. — Decree for redemptio!} — Order 
for the payment of money icithin a eertaln period— ■ 
Application after e.rpinj (f snelt period for pay- \ 
nent by instalments — Alteration of decree,'] In a 
redemption suit under the Dekhan Agriculturists 
Relief Act (Act XVII of 1879), the Court havings 
passed a decree for the payment of the mortgage : 
(imount within a certain period, and tlic decree 
being confirmed in second appeal, the mortgagor, I 
after the expiration of the time for redemption ' 
specified in the decree, applied to the High Court : 
for an order for the payment of the amount by 
instalments under s. 15 B of the Dekhan Agri- 
culturists Relief Act: — Held, that, such an order ; 
could only be made in the course of the proceed- 
ings under the decree, that is, by the Court 
which carries out the decree. Golabpuvi v. 
Pandurang , P. J.* 1886, p. 112, referred to. 
Bhagirathibai r. Hari Ravji Ciiiplunkar. 

[19 Bom. 318 

, S. 15D. — Dclihan Ayrioiltnrists Belief 

Act Amendment Act {XXII of 1882) — Suit for 
account — Subsequent suit for redemption — Givil . 
Procedure Code (1882), s, 43] Under s. l 6D of j 
the Dekhan Agriculturists Relief Act (XVII of | 
1879) as amended by Act XXII of 1882, an agri- i 
culturist mortgagor can sue for an account upon 
a mortgage, without at the same time asking for 
redemption. Such a suit wdll not bar a subse- 
quent suit for redemption. The section was . 
expressly intended to remove the bar created by | 
s. 43 of the Code of Civil Procedure (Act XIV 
of 1882). Laluchand r. Girjappa. 

[20 Bom, 469 

, S. 22. — Delilimi Agriculturists Belief Act 

Amendment Act {XXII of 1882), s, 9 — Mortgage 
by agrienltnrist — Subsequent money decree against 
mortgagor — Efeot of sale of Ms equity of redemp* 
tion %n%xecuilon — Immoveable property — Suit for 
redemption,] R, an agriculturist, mortgaged the 


BEKHAN AGRICULTURISTS RELIEF 
ACT (XVII OF lB79)~~coniinued. 

land ill dispute bo the defeudant in 1872. In 1876 
one I) obtained a decree against iZ (the mortga--- 
gor), w’ho was then represented by his widow, 
blie plaintiff. In execution of this decree, IVm 
equity of redemption v.'as sold on the 10th Feb- 
ruary, 1883. and was bought by ihe son of the 
defendant (the mortgagee). On the 12th April, 
1883. the sale was confirmed; and. on the lOtli 
November, 1883. the purchaser took formal pos- 
session of the land. In 1S9I the plaintiff (widow 
ami heir of ttie mortgagor B). brought this suit 
to redeem the mortgage and to recover possession 
of the land, contending tisat under s/22 of the 
Dc-kban Agriculturists Relief Act (XVII of 1872), 
tlie sale of the equity of redemption was a iiuliiby. 
Th.e lower Court dismissed the suit, lioldiiig thsib 
although tlie sale might be illegal, so long as the 
certificate of s.ale reuudned in force, it wu.s a bar 
to the plaiuiiff’a right to redeem \--Hdd, that the 
plaintiff, being found to be an agriculturist, the 
Dekhan A.t riculburists Relief Acts (XVI f of 
1879 and XXM of 1882) applied. The provisions 
of those Acts applied, although the decree and 
order for sale under which the sale took place 
w’ere made before the Acts were passed. The 
Acts expressly forbid the immoveable property of 
an agrieulbuii.sb to be sold in execution, and an 
equity of redemption i.s immoveable property 
within tlie contemplation of the Acts. The sale 
therefore, on the'lOth February, 1883, of the 
equity of redemption in the mortgaged lands was 
illegal luid a nullity, and was no defence to the 
plaintiffs suit to redeem the mortgage. Maha- 
LAVU r, Kusaji, 

[18 Bom. 739 

, S. 44. — Expression '‘show cause,^' MeaJi- 

I ng of— Givil Procedure Code ( 1 S82). 5. 525.] The 
expression --show cause ” in para. 2. s. 44 of the 
Dekhan Agriculturists Relief Act (XVII of 1879), 
means to rdlege and prove sufficient cause, and 
not simply to object, TJandekav v. Dandehars, 
I, L. R. G Bom, 6GB ; and Surjmi Baot v. Eh iliari 
Baot, I. L. R. 21 Calc. 213, referred to. Rajmal 
Motiram Marvadi V . Krishna valad Mahipati 
Hagadekar, 

[20 Bom. 208 

, s. 47. 

See Arbitration— Arbitration under 
Special Acts— Dekhan Agricul- 
turists Relief Act. 

. [21 Bom. 63 

, s. 49. 

See Parties— Substitution op Par- 
ti es~Plaintiffs. 

[19 Bom. 202; 

s. 53. 

See Review-Power to Review, 

[19 Bom. 113,1 IQ 
[20 Bom. 281 
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'.DBKH AN AGRICULTURISTS RELIEF^ 
ACT (SVII OF lS79)~concIndc'd, 

s. 53. — Ttevklonary power of tko Special 

-Judge — Ge-ws In which failure of j a at ice appears 
to have taken place — Discretion of Gonrt.'] Under 
s, 53 of tbe Dakhan Agriculfcurists Relief Act 
(XVII of 1879) the Special Judge has a re- 
visionary power in all cases where a failure of 
Justice appears to have taken place. It is for him 
to decide whether the finding on a question of 
fact by a Subordinate Judge is of that nature, 
and in doing so he is entirely within his jurisdic- 
tion. Shidhu V. Dali, I. L. R. 15 Bom. ISO, dis- 
-sented from. Gurubasaya v, Ohanmalappa. 

[19 Bom. 286 

, s. 56. 

S‘e Registration^ Act, s. 17. 

• [19 Bom. 239 


, s. 60. 

See Registration Act, s. 17. 

[19 Bom. 239 

, s. 73. 

Sec Review— Power to Review. 

[19 Bom. 113, 116 

See Statutes', Construction of, 

[21 Bom. 822 

, s. 74, 

See Arbitration — Arbitration under 
Special Acts—Dekhan Agricul- 
turists Relief Act. 

[21 Bom. 63 

See Parties— Substitution of Parties 

— PLAINTIFF.S. 

[19 Bom. 202 

See Review— P ow'ER to Review. 

[19 Bom, 113, 116 
BEKHAN AGRICULTURISTS RE- 
LIEF ACT AMENDMENT ACT (VI 
OF 1895). 

See Statutes, Construction of. 

[21 Bom. 822 

BELAY. 

See Encroachment. 

[20 Bom. 298 

See LiiiiTATioN Act, s. 28. 

[17 Mad. 255 

in presenting appeal or review. 

See Cases under Limitation Act, s. 5. 

DELEGATION OF AUTHORITY. 

See Pleader— Appointment and Ap- 

PEARANCS. 

[20 Bom. 293 


DELEGATION OF POWERS .BY 
i LOCAL GOVERNMENT. 

I See Ports Act, s. 6. 

[17 Mad. 118 

I DELEGATION OF FUNCTIONS, 

i • See Penal Code, s. 186. 

[22 Calc. 596, 759 

: DELIVERY ORDER. 


Sec Contract— Construction of Con- 
tracts. 

[21 Calc. 173 

DELIVERY OF GOODS. 

See Pill op Lading. 


[19 Mad. 169 


DEMAND, MONEY PAYABLE ON. 

See Limitation Act, Art. 60. 

[IS Mad. 390 
[19 Bom. 352, 775 
See Limitation Act, Art, 132. 

[20 Mad, 245 


JUifiMUirLKAU-iil. 

See Interpleader Suit. 

[18 Bom. 231 

' DEPOSIT. 

i See Limitation Act, Art. 60. 

[18 Mad. 390 
[19 Bom. 352, 775 

' in Court. 

Sec Sale in Execution op Decree- 
Setting ASiE^E Sale — General 
Cases. 

[20 Mad. 158 

See Transfer op Property Act, s. 83. 

[17 Mad. 267 

in Court, Order refusing to accept. 

See Appeal — Orders. 

[19 All. 140 

of rent in Court. 

&je Bengal Tenancy Act, s. 61. 

[21 Calc. 680 

of revenue to stay sale. 

See Sale for Arrears of Be venue— 
Deposit to Stay Sale. 

[17 Mad, 247 

DEPOSIT OF TITLE-DEEDS. 

See ;^soLyENCY — Assignments by 

[19 AU. 76 


Debtor, 
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DEPOSIT OP TITLE-DEEDS —concluded , 


“DESCENDANTS,” MEANING OF/ 


Bee Negotiable 

S. Ki 


Instruments Act, 

[17 Mad. 85 


1. — ddquitaile %.ortgage —Transfer of Property 
Act {IV of 18S2), s. 69 — Mortgage hy deposit of 
title-deeds before the canting into force of Act IK 
of 1882. j Up to the 1st of July, 1882, being- the 
date of the coming- into force of Act IV of 
1882. there was no difference between the law in 
the Mofussil and that prevalent in the Presidency 
towns as to the validity of a mortgage created 
by a deposit of title-deeds with a creditor with 
intent to secure a debt. Waghela, Pajsan.jl v. 
Masludin, I. L. R. 11 Bom. 551 L. B. 11 I. A. 89 ; 
Vardeii Seth Sam v. Luehpatliy Royjee Lallali. 
9 Moo. I. A. 307 ; Bunsee Dime v. Heera Ball, 
1 N. W. 166 ; Lalji v. Gohlnd Rani, 6 Sel. Rep, 165 : 
and Muhammad AH v. Salat Jang, 4 Sel, Rep. 168, 
referred to. A mortgage effected as above de- 
scribed will cover future advances as well as the 
existing debt or contemporaneous advance in 
respect of which it was made. Ex-parte Langston, 
17, Ves. Jr, 237, referred to. Himalaya Bank 
V. Quarry. 

[17 All. 252 


2. — Transfer of Property Act {IV of 1882), s. 
59 — Eg n Ita Ue mo rtgage — Ini moveable properties 
situated g)artly outside the limits of Calcutta — 
Transaction in Gale utta— Form of decree on morH 
gage — Practice.] The defendant borrowed money 
from the plaintiff in Calcutta by deposit of title- 
deeds relating to immoveable properties situated 
partly inside and partly outside the limits of the 
town of Calcutta. In a suit by the plaintiff it 
^ix^. held that the transaction having taken place 
in Calcutta, the mortgage was valid as an equi- 
table mortgage under s. 59 of the Transfer 
of Property Act, though some of the properties 
were situated outshle the limits of the town, and 
that, according to the practice of the Court, the 
appropriate remedy in such a mortgage suit is a 
decree for sale, Srinath Roy v. Godadhur Das. 


[24 Calc, 348 


DEPOSITION. 


See Commission— Criminal Cases. 

[19 Bom. 749 
See Evidence— Criminal Cases— De- 
positions. 

[21 Calc. 392 

[16 AU. 88 

[23 Calc. 361 

See Limitation Act, s. 19. 

[20 Mad. 239 
not cross-examined on. 

See Confession — Confessions to Magis- 
trate, 

[22 Calc. 50 

in criminal case. 

See liviDENOE Act, s. 33. 

[23 Calc. 441 


See Ghatwali Tenure. 

[22 Calc. 156 

DEVISEE, BIGHT OP SELECTION BY. 

See Will— Construction. 

[IS Mad. 460 


DILUVION. 

See Landlord and Tenant— Payment 
• OP Rent— Non-payment. 

[18 Ail. 290 

See Limitation Act, Art. 144— Ad- 
verse Possession. 

[23 Calc. 863 

See Onus of Proof— Limitation and 
Adverse Possession. 

[23 Calc. 863 


DIRECTORS, _ 

See Bankers. 

[16 AH. 88 

See Cases under Company— Powers, 
Duties and Liabilities of Direc- 
tors. 

See Limitation Act, s. 10. 

[18 Bom. 119 


of mosque. 

See Mahomedan Law — Endowment. 

[18 Bom. 401 


•, Proceeding against. 

See Company— Winding up— Liability 
OP Officers. 

[19 Bom. 88 
[18 All. 12 

See Limitation Act, Art. 36. 

[18 All. 12 
[19 Mad. 149 


DISCOVERY. 

See Inspection of Documents. 

[22 Calc. 891 
[19 Bom. 350 

See Interrogatories. 

[23 Calc. 117 


DISCRETION OP COURT. 

See Costs— Special Cases— Payment 
INTO Court. 

[21 Bom. 502 

See Decree— Form of Decree — Mort- 
gage. 

[20 Bom, 196 

See Dekhan Agriculturists Act, s. 53. 

[19 Bom. 286 

See Divorce Act, s. 14. 


W, D 


[20 Bom. 362 
12 
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( 355 ) 

DISCRETION OF OOTJ^Bn^-^conclnded. 

See Injunction — Special Cases — 
Breach of Agreement. 

[18 Bom. 702 
[19 Bom. 764 
See Insolyent Act, s. 9. 

[21 Bom. 297 

See Insolyent Act, s. 86. 

[19 Bom. 297, 778 

See Limitation Act, s. 5. 

[20 Bom. 736 

See Pabdanashin Women. 

[21 Calc. 588 

See Plaint— Amendment of Plaint. 

• [21 Bom. 570 

See Peobate— T o whom Granted. 

[21 Calc. 195 

See Pegeivbr. • 

[19 Mad. 120 
[L. R. 23 I. A. 28 

See Restitution of Conjugal Rights. 

[21 Bom. 610 

See Reyiew — Power to Reyiew. 

[19 Bom 113, 116 
[20 Bom. 281 
See Reyision— Civil Gases— Small 

Cause Court Cases. 

[16 AIL 476 ! 

See Rule to Show Cause. ! 

[23 Calc. 347 

See Security for Costs— Suits. 

[21 Calc. 832 

See Sentence— General Oases. 

[22 Gale. 805 
Sec Superintendence op High Court 
— Civil Procedure Code, s. 622. 

[18 Bom. 61, 347 
[19 Bom. 286, 790 

DISHONOUR, NOTICE OF. 

See Hundi. 

[20 Bom. 488 

DISMISSAL OF APPEAL. • 

See Appeal— Dismissal op Appeal. 

[21 Bom. 548 
[24 Calc. 759 

for default. 

See Appeal— Decrees. 

[23 Calc. 115, 827 

See Special or Second Appeal 

Orders subject or not to Appeal. 

[23 Calc. 827 


( 856 ) 

DISMISSAL OF APPEAL — conchided. 

on failure to deposit costs of 

paper book. 

See Limitation Act, Art. 168. 

[23 Calc. 339 

See Review — Power to Review. 

[23 Calc. 339 
[24 Calc. 350 

DISMISSAL OP APPLICATION FOR 
EXECUTION. 

See Execution of Decree— Applica- 
tion for Execution and Power 
OF Court. 

[18 Bom. 429 
See Res Judicata — Judgments on 
Preliminary Points. 

[21 Calc. 784 
[L. R. 21 I. A. 89 

DISMISSAL OF SUIT. 

See Civil Procedure Code, s. 100. 

[18 Bom. 59 

See Civil Procedure Code, s. 102. 

[23 Calc. 991 

See Court-Fees Act, s. 11. 

[24 Calc. 173 
See Practice— Civil Cases— Stay of 
Proceedings. 

[21 Calc. 561 

Effect of. 

See Appeal to Privy Council— Effect 
of Privy Council Decree or 
Order. 

[22 Calc. 1011 
[L. R. 22 I. A. 203 

See Res Judicata — Judgments on 
Preliminary Points. 

[18 Mad. 466 
[21 Bom. 91 
See Res Judicata— Matters in Issue. 

[24 Calc. 900 

—Cud Procedure Code (1882), ss. 32, 45 a?icl 46 — 
Dismissal of suit against one defendant loithout 
trial after first lhBaring.'\ The plaintiff sued for 
iiamages for the infringement of certain heredi- 
tary rights claimed by him in connection with a 
temple. The first defendant was a Magistrate, 
and it was alleged as the cause of action against 
him that he had disobeyed the instructions of his 
superiors and played into the hands of the other 
defendants by passing an illegal order After 
issues had been framed the Judge without trial 
I dismissed the suit with costs against the first de- 
! fendant: — iyd?Z^f,that the order was iHegal. Singa 
: Reddi V . Madava Rau. 

[20 Mad. 360 
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DISPOSSESSION. 

See Execution of Becfee — Mode of 
Execution— Possession. 

[20 Bom. 351 

See Limitation Act, Art. 12. 

[20 Mad. 118 

See Mamlatdar, Jurisdiction of. 

[20 Bom. 351 
See Resistance or Obstruction to 
Execution of Decree. 

[18 Bom. 522 

by trespasser. 

See Jurisdiction of Civil Court— 
Re^t and Revenue Suits. N.-W. P. 

[19 All. 34, 456 

See Transfer op Property Act, s. 6B. 

[19 All. 191 


DISQUALIFICATION. 

of Magistrate or Judge. 

See JuDG-E. 

[19 Bom. 608 

See Cases under Magistrate, Juris- 
diction OF — General Jurisdic- 
tion. 

of Manager. 

See Hindu Law— Endowment — Suc- 
cession IN Management. 

[22 Calc. 843 


DISTINCT SUBJECTS. 


See Court-Fees Act, s. 17. 

[16 All. 401 


DISTRAINT. 


of crops. 


See Special or Second Appeal - 
Small Cause Court Suits - 
Damages. 

[24 Calc. 163 

Right of. 

See Madras Revenue Recovery Act, 
s. 11. 

[17 Mad. 404 


DISTRESS. 

See Com-pensation— Criminal Cases— 
Compensation to Accused on Dis- 
missal OF Complaint. 

[21 Calc. 979 


DISTRESS WARRANT. 

See Magistrate, Jurisdiction of — 
•Powers of Magistrates. 

[22 Calc. 935 


DISTRICT JUDGE. 

, Appeal from decree of. 

See High Court, Jurisdiction of— 
High Court, N.-W. P.— Civil. 

[18 All. 375 

, Appeal from Revenue Court to. 

See Appeal -Orders. 

[16 All. 375 

DISTRICT JUDGE, JURISDICTION OP. 

See Act XX of 1863, s. 5. 

[19 Mad. 285 

See Certificate op Administration— 
Cancelment or Recall of Certi- 
ficate. 

[19 Bom. 821 

See Companies Ict, s. 130. 

[17 AIL 252 

See Divorce Act, s. 2. 

• ' [20 Bom. 362 

See Execution of Decree— Transfer 
OF Decree for Execution and 
Power op Court, &c. 

[18 Bom. 61 

See Land Acquisition Act (1870), s. 15. 

[19 All. 339 

See Lunatic. 

[24 Calc. 133 

See Probate— Jurisdiction of Dis- 
trict Court. 

[20 Bom. 607 

See Receiver. 

[23 Calc. 517 
[18 AIL 453 
[21 Bom. 328 

See Review— Power to Review, 

[19 Bom. 113 
See Right of Suit — Charities and 
Trusts. 

[21 Bom. 48 

See Sanction for Prosecution— Power 
to Grant Sanction. 

[16 All. 80 
[19 Ail. 121 

See Special or Second Appeal- 
Orders subject or not to Appeal. 

[17 Mad. 167 

See Valuation of Suit — Appeals. 

[18 Bom. 40, 100, 207 
[16 All. 286 
[19 Bom. 198 
[20 Bom. 265 

— Appeal fi'om insolve^iey order — Glril Procedure 
Code (1882), s. 589— Civil Procedure Code Amend- 
ment Acts (TUI of 1888), 5. 56, and {X of 1888), 
s. 3, cl. C^).] Bearing in mind that s. 589 of the 
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DISTRICT JUDGE, JURISDICTION 

OE — concluded. 

Code of Civil Procedure was passed to regulate 
the appellate jurisdiction in appeals from orders, 
- the words ‘ Court subordinate to that Court ’ in 
' s. 3 of Act X of 1888 must be construed with 
reference to its appellate jurisdiction. Conse- 
quently a District Court has no jurisdiction to 
hear an appeal from an order in insolvency 
matters, in a case where it has no jurisdiction 
to hear an appeal in the suit itself, as when the 
subject-matter of the suit is more than Rs. 5,000 
in value. Yenkathayee v. Jamboo Ayyan. 

[17 Mad. 377 

DIVESTING OP ESTATE. 

See Hindu Law— Adoption— Effect of 
Adoption. 

[22 Calc. 565 
[21 Bom. 319 

See Hindu Law — Inheritance — Di- 
vesting OF, Excj-usion from, and 
Forfeiture of, Inheritance. 


DIVIDENDS. 


-, Payment of, out 
bank. 

See Bankers. 


of deposit in 

[16 All. 88 
HIGH COURT, 


DIVISION BENCH OP 
JURISDICTION OP. 

' — Division Bench taking civil business — Order 
under Civil Broeedure Gode, s. GIB.] A Division 
Bench of the High Court taking the civil business 
of a particular group has jurisdiction to deal with 
an order under s. 618 of the Civil Procedure 
Code made by a Civil Court in any of- the districts 
included in the group. Mahoaied Bhakku t. 
Queen-Empress. - 

[23 Calc. 532 

DIVORCE. 

See Hindu Law — Custom — Immoral 
Customs. 

[17 Mad. 479 

See Husband and Wife. 

[21 Bom. 77 

, Plea of. 

See Maintenance, Order of Criminal 
Court as to. 

[19 All. 50 

, Suit for. 


See Guardian — Appointment. 

[18 Bom. 366 
See Parsi Marriage and Divorce Act, 
s. 30. 

[18 Bom. 366 

DIVORCE ACT (IV OP 1869). 

— , Appeal in case under. 

See High Court, Jurisdiction op 

High Court, N.-W. P.— Civil. 

[18 AU. 375 


DIVORCE ACT (IV OP 1869)- continued. 

, S. 2. — Juvisdiotion of District Govjvt — 

Adultery committed in India — Place of mav^ 
riage.} Under s. 2 of the Indian Divorce Act 
(IV of 1869), a District Court has jurisdiction to 
make a decree for dissolution of marriage upon 
being satisfied that the adultery charged has been 
committed in India without going into evidence 
as to the place of the marriage of the parties. 
Kyte V. Kyte and Cooke. 

[20 Bom. 362 

1. — s. 7. — 8uit for dissolution of marriage — 
Evidence of marriag e~~ Judicial separation, PrevU 
ous decree for~Gruelty — Adultery — Identity of^ 
parties.] In a suit for dissolution of marriage by 
reason of the cruelty and adultery of the respon- 
dent, the first charge and the marriage of the 
parties were held to be established by the produc- 
tion of a previous decree for judicial separation 
on account of cruelty, and by proof of the identity 
of the parlies. Bland v. Bland, 35 L. J. P. & M. 
101, followed. Ledlie v. Ledlie. 

[22 Calc. 544 

2. — S. 7. — Nature of the marriages contempla- 
ted hy the Act ^ Suit for dissolution of marriage' 
— Monogamous marriage.] The petitioner and his 
wife married according to the rites of the Hindu 
religion. The wife subsequently left her husband 
and lived in adultery with another man. Both 
the husband and wife subsequently became Chris- 
tians, but the wife continued to live in adultery 
The husband sued under Act IV of 1 869 for the dis- 
solution of the marriage -. — Bdd, that, having re- 
gard tos. 7. the marriages contemplated by the Act- 
are those founded on the Christian principle of a 
union of one man and one woman to the exclusion 
of oihers, and that consequently the Act does not 
contemplate relief in cases where the parties 
have been married under the rites of Hindu law, 
a Hindu marriage not being a monogamous one. 
Hyde v. Hyde, L. R. P. & D. 130 ; and Brinkley 
V. Attorney- General, L. *R. 15 P. D. 76, cited 
and followed. Qohardhan Dass v. Jasadamoni 
Dassi, I. L. R. 18 Calc. 25 -h, dissented from, 
Thapita Peter v, Thapita Lakshmi. 

[17 Mad. 235 

, S. 14. — Marriage hy petitioner before 

decree of District Court confirmed hy High Gourt — 
Ignorance of law — Discretion of Court to make- 
decree ahsolutel] After the District Court had 
passed a decree for dissolution of marriage, but 
before the confirmation of the decree by the High 
Court, the petitioner, in ignorance of the law,, 
married another woman, but be ceased to cohabit 
with the woman on discovering his mistake.. 
Under the circumstances, the High Court made the 
decree j-bsolute, holding that, under s. U of the 
Indian Divorce Act (IV of 1869), it had a discre- 
tion to do so. Kyte p. Kyte and Cooke. 

[20 Bom. 362. 

35.— and wife — Suit against 
icCe Costs of vAfe— Practice— Buies and regu* 
lations in divorce oases in England. In a suit- 
for a divorce instituted by a husband against his 
wire, the Court has a discretion ,to make tba- 




DIVORCE ACT (IV OE 1889)-<wtti>iued. DIVORCE ACT aV OP 1869) —co7ieluded^7, 

husband pay the wife’s costs already incurred, appealed on the question of damages, it was con- 
aiid to give security for her future costs. Rule tended that the High Court could only deal with 
158 (as amended 1 4th July, 1875) of the English that part of the decree which^ dissolved the 
Rules and Regulations in divorce cases, which marriage: — Held^ under the Indian Divorce Act- 
govern the practice of the Court in England, (IV of 1869), that the Court bad the fullest 
ought, having regard to s. 7 of the Indian* power to deal with the case according as justice 
Divorce Act (IV of 1869), to govern the practice might require, includiug the award of damages 
•of Indian Courts. Mayhew i\ Mayhew. the Court below. Baveiiscroft v. llavenscroft 

r-. r. -r, 2 P. & M. 376, follOWCd. KYTE 2), KYTE AND- 

[19 Bom. 293 

2. — S. 35. — Ihbshaiici and %o\fe — 'Buit agabiH Boni. 362 

tmfe — Oo&ts of wife — Practice.] Unless special DOCUMENT, 
circumstances are made out, the husband will not 

be ordered to pay the wife’s costs in a suit by 5 L'ancellation Oi. 


the husband for dissolution of the marriage. 
Prol}y V. Pro'by, I. L. R. 6 Calc. 357, followed, 
Thomas v. Thomas. 

[23 Calc. 913 

Young v. Young. 

[23 Calc. 916 note 

As to costs where the petition for dissolution of 
•marriage by a wife is withdrawn. 

See Butt v. Butt. 

[25 Calc. 222 

1. ~S. ZQ,— Alimony j)endc7ite Ute'^-Appli- 
eation for alimony aftei' decree nisi.] The Court 
has jurisdiction to grant alimony pendente lite in 
a suit by the husband for dissolution of marriage 
■on an application made by the wife after a decree 
nisi has been pronounced. Thomas v. Thomas. 

[23 Calc. 913 

2, — B,ZQ*— Alimony — Application for refund 
•of alimony paid hy mistake after the period durljig 
which it was payable had expired — Minor children 
— Divorce Act^ s. 3, cl. (5).] In 1882, a decree for 
dissolution of marriage between PM and J/was 
passed by the High Court on the wife’s petition, 
and the husband was ordered to pay alimony for 
the wife and certain minor children of the 
•marriage. On the 26th of August, 1895, a petition 
was presented to the Court on behalf of P J/ 
stating that S M had married again on the 3rd 
of August, 1895 ; that one of the children in 
respect of whom alimony was payable had come 
of age on the 16tih of April, 1895; and that 
another of such children had married in April, 
1.893, and it was prayed that certain sums which 
had been paid into Court after the respective 
dates mentioned above as alimony in respect of 
the three persons above referred to might be re- 
funded : — Helcl^ thati? d7 was not entitled toauy 
refund of alimony except as to sums, if any, paid 
into Court after the date of the filing of petition 
for refund and relating to a period subsequent to 
that date. In the Matter of the Petition of 
Morgan. 

[IS AU. 238 

— , S. 55. — Appeal from decree for dissoUttion 

if marriage — Omission to appeal as to damages — 
Power of High Court to deal loith whole case on 
appeal,] The*decree in a suit for dissolution of 
marriage by the husband having awardeO damages 
against the co-respoiuieiit, and he not having 


See Registration Act, s. 77. 

[18 Mad. 255 

, Construction oT. 

See Special or Second Appeal — 
Grounds of Appeal— Evidence, 
Mode^of Dealing with. 

[19 Mad. 486- 

See Superintendence of High Court 
—Civil Procedure Code, s. 622. 

[16 All. 39 

, Execution of. 

See Stamp Act, s. 16. 

[19 Bom. 635 

, Fabrication of, to conceal em- 
bezzlement. 

See Forgery. 

[22 Calc. 313 

Giving right to obtain another. 

See Registration Act, s. 17. 

[IS Bom. 13, 398 
Insufficiently stamped. 

See Appellate Court — Rejection or 
Admission OF Fvidence Admitted 
OR Rejected BY Court below. 

[18 Bom. 737 

Lost. 

5^^ Stamp Act, s. 39. 

[17 Mad. 473 

•, Production of. 

See Interrogatories. 

[23 Calc. 117 

Unattested. 

See Evidence Act, s. 68. 

[IS Mad. 29 

, Unstamped, 

See Stamp Act, s. .34. 

[IS All. 295 

, Unstamped or unregistered. 

Cases under Evidence — Civil, 
Cases Secondary Evidence — 
Unstamped and Unregistered 
Documents. 
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DOCUMENT — co7icluded. 

See Eight of Shit— Money Lent, 

[23 Calc. 851 

, Tender of, to witness in cross- 

examination. 

See Eight of Reply. 

[16 All. 88 


DOWER — concluded, 

, Suit for. 

See Joinder of Causes op Action. 

^ [18 All. 256 

See Jurisdiction— Causes op Juris- 
• DICTION— Cause OF Action. 

[18 All. 40Q 


DOCUMENTS. 


EASEMENT. 


See Inspection of Documents. 

See Onus op Proof— Documents de- 
lating TO Loans, Execution of, 
AND Consideration FOR. 

[17 All. 428 

, Affidavit of.^ 

See Inspection of Documents. 

[22 Calc. 105, 891 
[19 Bom. 350 

Ancient, Proof of. 

See Evidence Act, s. 90. 

[20 Bom. 1 

■, Loss or destruction of. 

See Registration Act, s. 50. 

[20 Mad. 250 

See Right op Suit -Documents, 
Loss OR Destruction of. 

[20 Mad. 250 

Recitals in. 

See Evidence— Civil Gases— Recitals 
in Documents. 

[17 All. 423 

Suits concerning. 

See Declaratory Decree, Suit for— 
Suits concerning Documents. 

[17 Mad. 232 


DOMICILE. 

See Succession Act, s. 

[23 Calc. 506 

in Native State. 

Ste Letters of Administration. 

[21 Calc. 911 

— Domicile ofundow — Capacity to rnahe contract — 
Gontract Act (7X <i/ 1872), 11. ]♦ The domicile 
of a widow is the same as was her husband’s 
unless she has changed it since his death. By the 
law of England the question of the capacity of a 
person to enter into a contract is decided by the 
law of the person’s domicile. This principle of 
English law is adopted by s. 11 of the Contract 
Act. Kashira v. Shripat Narshiv. 

[19 Bom. 697 


DOWER. 

See Mahomedan Law— Dower. 

[21 Calc. 135 


See Injunction— Special Cases — In- 
jury OR Obstruction to Rights 
of Property. 

[20 Bom. 704 

[19 All. 259 

See Jurisdiction op Civil Court- 
Privacy, Invasion of. 

[18 Mad. 163 

See Cases under Prescription— Ease- 
ments. 

See Right of Suit— Injury to Enjoy- 
ment of Property. 

[19 All. 153 

See Right op Suit— Privacy, Inva- 
sion OF. 

[18 Mad. 163 

See Right of Way. 

[19 Bom. 797 

, Agreement to prevent acqui- 
sition of. 

See Registration Act, s. 17. 

[20 Bom. 704 
, Dispute concerning. 

See Cases under Possession, Order of 
Criminal Court as to— Disputes 
as to Eig^t of Way, Water, &c. 

X.—Gi'iminal PToced%ire Code (1882), s. 147 

Limitation Act (1877)^ $. 8 — Easements Act (1882), 
5. 4.] The term “easements” includes profits 
prendre ; it has not been used by the Legislature 
of this country in the restricted sense in w^hich it 
is used in English law so as to exclude profits 
a prendre. Dukhi Mullah v. Halway. 

[23 Calc. 55 

^.—‘Biglit of imy— Right to use of drain— Mort- 
gage of part of a house— Ease^nent over the other 
part granted to the mortgagee ly themortgage-deed 
—Suiseguent sale of parts of the house to different 
oioners—Sale of mortgaged part subject to the 
mortgage— Mortgage paid off hy purchaser— Rur~ 
chaseEs right to easement— License— Grant of right 
of way in a mortgage of part of property of mort- 
gagor— Reservation ly mortgagor of similar right 
in respect of other property not mortgaged ly him — 
Vendor and purchaser — Sale of land subject to ,a 
mortgage giving a right of leayl] V, the owner 
of a house, mortgaged the east portion of it to 
ilT, in 1878, The mortgage*deed^gave to the 
mortgagee the use of a certain privy situated in 
another part of the house and the right of way 
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BASEMENT — concluded. 


BASEMENT — co7itinuedt 

to it through a certain hoi or passage. V subse- 
quently sold the whole house to O', and 0, in 
1880, mortgaged the western part of it to who 
got a decree, au^ in execution the part mortgaged 
to him (i.e,, the west) was sold in 1885, and the 
defendant became the purchaser. In 1887, *0 
sold the east part to the plaintiff, who paid off the 
mortgage to and obtained il/’s endorsement 
of payment on his deed of conveyance. The 
plaintiff subsequently sued to restrain the defend- 
ant from interfering with his use of the passage 
and of the privy. The defendant alleged that 
both were comprised in the property purchased 
by him at the Court sale in 1885, and that the 
right given by the mortgage of 1878 was merely 
a license to the mortgagee and not an easement : — 
Held that the use of the passage and of the 
privy was a privilege granted by the very instru- 
ment which created the mortgage, and should be 
regarded as a privilege ancillary to the use of the 
part of the house mortgaged to il/, in 1879. The 
defendant’s purchase in 1885 was subject to the 
easement acquired by H (the mortgagee), and the 
plaintiff had purchased the mortgagee’s interest 
in the house, which included her right by way of 
easement. The plaintiff was therefore entitled 
to the use of the privy and the passage. In the 
mortgage-deed of 1880, by which the west part 
of the house was mortgaged by G to B, the 
following clause was contained: — “ You are to 
have the use of the drain for passing water as it 
has continued from old times”;— that these 
words should be understood as intended to reserve 
to G (the mortgagor), in respect of the part of the 
house not included in the mortgage, a right to use 
the drain similar to the right given to the mort- 
gagee. The right so reserved by G was afterwards 
sold by O' to the plaintiff along with the east part 
of the house in 1887, and the plaintiff was there- 
fore entitled to the use of the drain. The plaintiff 
purchased a part of the house which the vendor 
had previously mortgaged to ill. The mortgage- 
deed gave to the mortgagee the use of a certain 
privy and the right of going to it through a 
passage situated at the rear of the mortgaged 
part of the house, M was not a party to the 
conveyance to the plaintiff, but at the time of the 
purchase, the plaintiff paid off M's mortgage, and 
M signed a receipt for the mortgage-money 
endorsed on the conveyance : — Held, that the 
plaintiff must be taken to have purchased the 
mortgagee’s interest in the house, including the 
right by way of easement over the passage. 
Yishnu V . Rango Gai^esh. 

[18 Bom. 382 


opening out into the ehok. In 1861, W sold 
{inter alia) his half of the clioh to M. The con- 
veyance contained no reservation of any rights 
over the clioli. W having died in 1875-76, his 
widow, J, sold his house to the plaintiff, and shortly 
afterwards the defendant {M's son) put up a 
hoarding on the cliok^ which blocked up the above- 
mentioned doors of the plaintiff’s house, and ob- 
structed the light and air passing througb them 
into the said two rear rooms. The plaintiff sued 
for an injunction : — Held^ that as W had made 
an absolute sale to d/ of his portion of the 
expressly reciting that he had reserved no in- 
terest in the elioh, it would, in the circumstances 
of this case, be contrary to equity and good con- 
science to hold that he impliedly reserved a right 
of light and air over the elioli., so as to prevent 
B from building on tlie choh and thus obstruct- 
ing the windows and doors in Ws house over- 
looking the clioJi : — Held^ also, that the case was 
not governed by s. 13, cl. {c) of the Easements 
Act (V of 188S3, which was not extended to the 
Bombay Presidency till Act VIII of 1891 was 
passed. Chunilal Manoharam v, Manishan- 
KAR ATMARAM. 

[18 Bom. 616 

4. — Easement hy custom — Water rights — Land- 
lord and tenant. '\ The plaintiffs were lessees from 
a zemindar of his entire zemindari and were in 
occupation of lands depending for irrigation on 
a tank into which a natural stream emptied itself. 
The defendants were tenants in the zemindari, 
holding (under a leaseprior to that of the plaintiffs) 
land supplied with water by an irrigation channel 
from the stream. The defendants erected a dam 
across the stream when it was low, and this had 
the effect of diverting all the water into the 
irrigation channel supplying their land. In a 
suit for an injunction that the dam be removed, 
the lower Appellate Court upheld a plea by the 
defendants that the dam had been erected in 
exercise of an established customary right of 
easement : — Eeld.^ that the customary easement 
asserted by the defendants was not unreasonable, 
and was enforceable by them against the lessees 
of the zemindar. Obr v, Raman Chetti. 

[18 Mad. 320 

BASEMENTS ACT (V OF 1882). 

See Gases UNDER Easement. 

See Prescription— Easements— Trees- 

[20 Mad. 389 


3. — Easements of necessity — Light and air — 
Severance of tenements hy grantor — Implied reserva- 
tion of easement — Derogation of grant — Reserva- 
tion of easements of necessity — Injunction — Ease- 
ments Act {V of 1882), 13 — Act Till of 1891.] 
One W was the owner of a certain house behind 
which was a courtyard or choli. half of which 
belonged to him and the other half to one M, 
(the defendant’s father,) who owned a house close 
by. Two of the rear rooms of house abutted 
upon his portion of the cliolt^ and had two doors 


s. 2. 

iS/?ePRESCRiPTioN— E asements— Rights 
CONCERNING Water. 

[19 Bom. 429 

, s. 4. 

See Custom, 

[16 All. 178' 
[17 AU. 87 
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EASEMENTS ACT (V OP 1882) — conoid. 

See Prescription— Easements—Land. 

[16 All. 178 
[17 AU. 87 

, s. 18. 

See Custom. 

[16 All. 178 
[17 All. 87 

See PRE.'CRIPTION— Easements — Land, 

[16 All. 178 
[17 All. 87 

EJECTMENT. 

See Co-SHABERS— S uits by Co-sharers 
WITH respe/:t to the Joint Pro- 
perty-Ejectment. 

[21 Bom. 154 

See Cases under Landlord and Ten- 
ant-Ejectment. 

, Liability to. 

See Landlord and Tenant— Transfer 
BY Tenant. 

[24 Calc. 212 

See Madras Rent Recovery Act, s. 12. 

[18 Mad. 266 

See Service Tenure. 

[22 Calc. 938 

, Suit for. 

See Bengal Tenancy Act, s. Lo.o. 

[22 Calc. 77 
See Bombay District Municipal Act. 
1884, S. 48. 

[18 Bom. 19 

See Degree— Form of Decree- Mort- 
gage. 

[20 Bom. 196 

Estoppel— Denial of Title. 

[19 Bom, 130, 133 note 

See Evidence Act, s. 90, 

[20 Bom. 1 

See Landlord and Tenant — Transfer 
by Tenant. 

[21 Bom. 195 

See Limitation Act, Art. 'IY2, 

[24 Calc. 160 

See Multifaeiousness. 

[24 Calc. 831 

See Onus of Proof— Ejectment. 

[19 Bom. 803 

See Parties- Parties to Suits— 
Ejectment, Suit for. 

[21 Bom. 229 
[20 Mad. 375 


EJECTMENT— . . 

See Relinquishment op, or Omission 
TO Sue for, Portion op Claim. 

^ [20 Mad. 82 

See Small Cause Court, Presidency 
Towns— Jurisdiction — Recovery 
^ OF Immoveable Property. 

[17 Mad. 216 

— Sale by mortgagor of gg art 8 of the mortgaged 
property — Siiitfor sale by mortgagee lultliout join’ 
ing the remlces —Suh sequent suit to eject mort- 
gagor's mndees— Cause of aetion— Bight of suit.'\ 
A mortgagor, who had g-iven a simple mortgage 
over certain land, sold some of the mortgaged 
property. The mortgagee, after such sale had 
taken place, and without makiug the vendees 
parties to his suit, brought a suit for sale on his 
mortgage, and having caused the mortgaged 
property to be sold, including that portion which 
had been sold by the mortgagor, purchased it 
himself. The mortgagee than sued to eject the 
vendees of the mortgagor : — Eeld^ that the suit 
would not lie, inasmuch as the plaintifi (mort- 
gagee) had at . its commencement no title to 
present possession of that particular portion of 
the mortgaged property as against anyone. 
Hargu Lal Singh v. Gobind Rai. 

[19 AIL 541 

ELECTION. 

, Order to set aside.. 

See Superintendence op High Court 
—Civil Procedure Code, s. 622. 

[21 Bom. 279 

under will. 

Hindu Law — Joint Family — 
Nature of, and Interest in, 
Property, 

[20 Bom. 316 
[21 Bom. 349 

EMBANKMENT, ERECTION OF. 

See Right of Suit— Injury to Enjoy- 
ment OP Property. 

[18 Mad. 158 

ENCROACHMENT. 

See Limitation Act, Art. 149. 

[19 Mad. 154 
See Nuisance— Public Nuisance under 
Penal Code. 

[20 Mad. 433 

See Right op Suit — Injury to Enjoy- 
ment OP Property. 

[18 Bom. 699 

1. — Injury to property — Contributory act — Tort 
Contrihito7p negligence '] As in the case of con- 
tributory negligeiice, so an act of on^ party can 
only be ci ntribiitory to the injury he complains 
of, if by the exercise of ordinary care the other 



( 369 ) ‘ DIGEST OF CASjES. ( 370 ) 


ENC/ROAOHMENT — concluded. 

party could not have avoided causing the injury. 
Madhava Rau V. Fernandes. 

. [17 Mad. 368 

2. — Stranger building on land of another — 
Acguie&cence of owner— Delay of owner in suing I 
g)ossession — Form of decree.'] It is well estab- 
lished law in England that if a stranger builds 
on the land of another, although believing it to be 
his own, the owner is entitled to recover the land 
with the building on it, unless there are special 
■circumstauces amounting to a standing by so as 
to induce the belief that the owner intended to 
forego his right or to an acquiescence in his 
building on the land. This is also the law in 
India, with the exception that the party building 
on the land of anoth.er is allowed to remove the 
building. Delay by the owner in bringing a suit 
is not in itself sufficient to create an equity in 
favour of the person spending money on the laud 
so as to deprive the owner of his strict rights. 
The decree made by the High Court was that 
the plaintiff should recover the land with liberty 
to the defendant forthwith to cominsuce to 
remove his building and to restore the property to 
the condition in which it 'was. when he took 
possession, the same to be completed within one 
year from date of decree. In default, the 
plaintiff to 'be at liberty to remove the building 
at the expense of the defendant. FriEMJi Jivan 
Bhate V. Cassum Juma Ahmed. 

[20 Bom. 298 

ENDOWMENT, 

See Cases under Act XX of 1863. 

See Decree— Construction op Decree 
—Endowment. 

[17 Mad. 343 
[L. R. 21 1. A. 71 

See Cases u^cder Hindu Law— Endow- 
ment. 

See Limitation Act, Art. 144— Adverse 
Possession. 

[19 Mad. 243 

5^6^ Cases under MAHOMEDxiN Law — 
Endowment. 

See Malabar Law— Endowment. 

See Right op Suit— Endowments, 

Suits relating to. 

[17 Mad. 143 

, Alienation by manager of. 

See Limitation Act, s. 10. 

[18 Mad. 266 

See Limitation Act, Art. 144— Adverse 
Possession. 

[18 Mad. 342 

[23 Calc. 536 

, Order appointing trustee of. 

See Appeal— Acts— Act XX of 1863. 

[19 Mad. 285 
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, Suit for dismissal of members of 

Committee of. 

See Arbitration — Arbitration under 
Special Acts— Act XX of 1863. 

[19 Mad. 498 

, Suit to remove trustee of. 

See Act XX op 1863, s. 14. 

[19 AU. 104 

Valuation of Suit— Suits. 

[19 All. 104 

1. — Greation of endowment^ Presumption of— 
Erection of te^njole — Ownership^ PresumjAlon of.] 
'i'he mere fact of the owner of laud having erect- 
ed a temple and planned a grove thereon does 
not of itself, without any further evidence, indi- 
cate a dedication to the god and a cessation of the 
rights of private ownership in respect of such 
land. Dakhn]^Din r. Rahim-un-nissa. 

[16 All. 412 

2. — Religious endowment — Property in British 
India of a temple outside British India — Juris- 
diction in suit “to declare right to officiate in 
temple and for share of temple property.] The 
plaintiff was a member of a family which had 
the management; and received the income of, cer- 
tain property situate in British India belonging 
to a temple situate at Ashta iu the Xizam’s ter- 
ritory. Part of the income wms devoted to reli- 
gious services and part to the support of the 
family. The plaintiff sued to recover by parti- 
tion his share of the income and for an injunc- 
tion restraining the defendant from interfering 
wdth the plaintiff iu celebrating religious worship 
at the temple when his turn came to officiate, 
The defendant (his brother) resided at Ashta; — 
Held, that the right to share in the income fol- 
lowed the devolution of the office, and that the 
Court could not grant the relief prayed for, as the 
Courts in British India could not execute their 
decree by putting the plaintiff iu possession of 
his office w'hen his turn came to officiate at the 
temple which was outside British India. Accord- 
ing to Hindu text-writers as regards public 
endowments, religious offices are naturally indi- 
visible, though modern custom has sanctioned a 
departure in respect of allowung the paities 
entitled to share to officiate by turns, and of 
allowing alienation within certain restrictions. 
Trimbak Ramkrishna Ranade V. Laicshman 

RAMKRISHi^A RaNADE. 

[20 Bom. 495 

3. — Act XX of IS-Uh^. W.— Bengal Regulation 
{XIX of ]SiO}— Civil Procedure Code (1SS2J, ,S'. 
539 — Suit to remove trustees of Hindu religious en- 
dowment ~ Bight of representative of founder of 
trust to nominate trn.Ktee.] The Maharaja of B 
in 1862 assigned ceitaiu lands situated in Bengal 
for the maintenance of a temple atChauria in the 
Gorakhpur district, and appointed certain trustees 
of the endowment, 'i hose trustees dealt with ^ 
the property in a manner inconsistent with the 
trust by making alienations thereof as if it were 
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their own private property. In 1893, the represen- 
tative in title of the original settlor sued in the 
Court of the District Judge of G-orakhpur to have 
certain alienations made by the said trustees set 
aside and the property restored to its original 
uses, and for the appointment of a new trustee or 
new trustees in place of the trustees, defendants 
to the suit t—ZTeZJ, that such a suit was rightly 
brought under s. 14 of Act XX of 1863, and 
that it was not essential for the application 
of that Act that the endowment should ever have 
been taken under the control of the Board of 
Kevenue. Ganes Sbuf v. Ramgopal Sing, 5 B. 
L. K. Ap. 55 ; and Dlmvriim Singfi v. Kisseii 
I. L. B. 7 Calc. 767, approved; Raglmibar 
Dial V. Kesho Ramamij Das, I. L, R. 11 All. IS, 
gnoad hoc, overruled ; — Held, also, that s. 539 
of the Code of Civil Procedure was not applicable 
to the above suit. Lakshmandas Parasli Ram v. 
Gcinpatnio Ky-ishna, I. L. R. 8 Bom. 365 ; and 
Jawakra v. Aklar Husain, I. L. R. 7 All. 178, re- 
ferred to : — Held, also, that there being no special 
provision in the endowment for the appointment 
of trustees, the right of nomination remained 
vested in the founder of the endowment, and that 
the right to nominate continued to his heirs. 
Gossami Sri Gridliariji v. Momanlalji Gossami, 

I. L. R. 17 Calc. B ; L, R. 16 I. A. 137, referred to. 
Sheobatan Kunwari r . Ram Pargash. 

[18 AU. 227 

— Ground for remomng hereditary 
trustee — Hist ake hij trustee as to time legal position 

Appointment of a devastluin committee— Sekeme 

of management.^ A mista,ke by a hereditary 
trustee of a demstlian as to his true legal position 
does not of necessity afford a ground for removing ) 
him from his post of manager and entrustinsr it 
to new hands. The management of a demstlian 
being found to be las and improvident, but not 
fraudulent and dishonest, the Court declined to 
remove the manager, but appointed a devasthan 
committee to supervise and control him, and fram- 
ed a scheme for the management of the trust. 
Annaji Raghunath Gosavi V . Xaratan 
S iTABAM. 

[21 Bom. 556 

5. — Powers of a Christian congregation to elect 
under which Bishopric the endowment should he 
placed in spiritual matters — Effect of a concordat 
placing the endowment within the territorial juriS' 
diction of a certain Bishop — Suit for partition of 
the endowment In the year 1806, a fund was 
started by a caste of Homan Catholic boatmen in 
Royapuram for the purpose of supplying the reli- 
gious wants of the caste, and, in 1829, the Church of 
St. Peter at Royapuram was erected. The fund 
was under the control of the Government Marine 
Board which, in 1830, in consequence of disputes 
between the headman of the caste, suspended all 
payment. In 1863, a member of the caste, claim- 
ing to be sole surviving headman, brought a suit 
against Government for a declaration that he was 
sole surviving headman, and as such entitled to 
* the sole management of the funds then in the 
hands of Government, which funds the Govern- 
ment paid into Court to the credit of the said 
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suit. By the decree in this suit it was declared' 
that the fund in question belonged to the whole 
body of Roman Catholic boatmen in Royapuram, 
that it must be devoted to the religious obser- 
vances of the body, and that it rested with that 
body to determine whether in spiritual matters 
the Church should continue under the Vicar 
Apostolic or the Goanese Bishop of Mylapore. In 
1886, a concordat was executed between the Pope 
of Rome and the King of Portugal, the effect of 
which was to place St. Peter’s Church within the 
territorial jurisdiction of the Vicar Apostolic. 
Plaintiffs, who were members of the Goanese 
party, complained that, having regard to the 
effect of the concordat of 1886, it would be im- 
possible for their party — even if in a majority — 
to elect a priest of their own party, and prayed 
for a division of the fund: — Held, that even if 
this were so, this fact would nob justify the Court 
in taking away from St. Peter’s Church part of 
its endowment. Ohinxasami Mudali v, Advo- 
cate-General. 

[17 Mad, 406 

ENGLISH LAW. 

, Application of. 

See Civil Procedure Code. s. 102. 

[22 Oalc. 8 

See Company — Winding up — Claims 
ON Assets. 

[16 Ail. 53 

See Defamation. 

[19 Bom. 340 

See Statutes, Construction op. 

[19 Bom. 340 

— How far English law is applicahle in Galcutta 
—Law relating to personalty — Term of years — 
Armenians — Gonstruetion of 'power in deed to 
inioest.'] The English law relating to personalty 
applies to personalty in India held by British 
subjects and others to whom the English law 
is applicable. A term of years is therefore per- 
sonalty in India as it is in England. Armenians 
in India are subject to the English law. A power 
contained in a trust-deed to invest Rs. 20,000 “ in 
or upon any real or Government securities, or in 
or upon any public funds at interest ” is of an 
optional character, and not imperative, and does 
nob alter the character of the original property so 
as to convert it from personalty into realty, 
Nicholas v. Asphar. 

[24 Calc. 216 

ENHANCEMENT OF RENT. Gol. 

1. Right to Enhance ... 373 

See Be.vg^l Tenancy Act, s. 29. 

[24 Calc. 895 

See Bengal Tenancy Act. s. 158. 

[21 Calc. 807 

See Contract Act, s, 74. 

[22 Calc. 65 
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See Co-sharers— Suits by Co-sharers 

WITH RESPECT TO JOINT PROPERTY 

— Rent. 

• [22 Calc. 658 

, Notice of. . 

See Limitation Act, Art. 144— Adverse 
Possession. 

[21 Bom. 394 

, Sanction of Collector to. 

See Madras Rent Recovery Act, s. 11. 

[17 Mad. 43, 50 

, Suit for. 

See Bengal Tenancy Act, s. 80. 

[21 Calc. 986 

See Evidence — Civil Cases — Rent 
Receipts. 

[24 Calc. 251 

See Onus of Proof — Enhancement 
OF Rent. 

[24 Calc. 251 

(1) RIGHT TO ENHANCE. 

— Independent tahih formerly part of a zemindari 
— Decree of 1805 — Bengal Regulation {VIII of 
1793), ss. 5 and 50 — Bengal Tenancy Act^ 1885, 
s. 67.] A decree of the Sudder Diwani Adalut in 
1805 declared that a talnli was fit to be separated 
from the zemindari of which it had originally 
been part according to the provisions of s. 5, Reg- 
ulation VIII of 1793. The decree directed that, 
until separation, rent should be paid by the talnli- 
dar to the zemindar, “ according to the gumma 
already assessed upon the taUblif this revenue to 
be, on the separation being effected, deducted 
from that assessed*upon the zemindari. Proceed- 
ings with a view to separation then continued, but 
litigation and delays ensued, with the result that 
no separation had been effected when these suits 
were instituted in 1882 and 1885. In these suits, 
the holders of shares into which the zemindari 
had been partitioned claimed to enhance the rent 
on the tahihi—IIeld, that the decree of 1805, act- 
ed upon for many years, was conclusive that the 
taluli was not dependent on the zemindari, but an 
independent one, within s. 50, Regulation VIII 
of 1793; and* that therefore the zemindars had 
no right of enhancement. Section 67 of the 
Bengal Tenancy Act, 1885, applies only to rent 
payable quarterly. Hemanta Kumari Debt v. 
Jagadindra Nath Roy. 

[22 Calc. 214 
[L. R. 21 1. A. 131 

EQUITABLE ASSIGNMENT. 

See Claim to Attached Property. 

[21 Bom. 287 

See Consignor and Consignee. 

[21 Bom. 287 


See Compromise— Construction and- 
Effect of Compromise. 

[18 Bom. 721 

EQUITABLE LIEN. 

See Insolvency — Assignments by 
Debtor. 

[23 Calc. 592 

EQUITABLE MORTGAGE. 

See Deposit of Title-Deeds. 

[17 All. 252 
[24 Calc. 348 
See Insolvency — Assignments by 
Debtor. 

* [19 All. 76 

EQUITY OF REDEMPTION. 

See .Attachment— Mode of Attach- 
ment AND Irregularities in 
Attachment. 

[21 Bom. 226 

See Attachment— Subjects OP Attach- 
ment— Equity op Redemption. 

[21 Bom. 226 

, Agreement to sell. 

See Registration Act, s. 17. 

[18 Bom. 396 

, Purchase of. 

See Decree— Form of Decree— Mort- 
gage. 

[17 AH. 48 

See Limitation Act, Art. 46. 

[18 Bom. 348 
See Mortgage— Sale of Mortgaged 
Property -Purchasers. 

[18 Mad. 153 
[20 Mad. 486 

See Sale in Execution of Decree — 
Mortgaged Property, 

[18 Mad. 153 

, Sale of. 

See Dekhan Agriculturists Relief 
Act, s. 22. 

. [18 Bom. 739 

ESCAPE FROM CUSTODY. 

See Penal Code, s. lSf3. 

[22 Calc. 759 

l.^Peyml Code {Act XLV of 1860), 244— 

Escape where detention is not for an offence.'] An 
offence was committed in 1 866. In 1 89.3 a person of 
the same name as the offender was arrested, tried, 
and acquitted. Whilst under arrest, the accused 
escaped from custody : ^Held, that he was not 
liable to conviction under s. 224 of the Penal 
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BSOAPji! PROM CUSTODY - cotielucled. | 

Code. An escape from custody when such deteu- 
tiou is not for au offence is not punishable under 
that section. Ganga Charak Singh v. Queen- 
Empress. 

[21 Calc. 337 

Gode{Ad XL V o/ 1860). 5. ^2i—Fsca23e 
from c'iLstody of village offieere — Madras Regulation 
{XI of 1816}, s, 5.] On a charge under the Penal 
Code, s. 224 r, it appeared that the accused had been 
apprehended on a hue and cry being raised as he 
was running away after committing robbery, and 
that he was handed over to the village Magistrate, 
and was by him placed in the charge of tally aries 
for detention till the next morning when he was 
to be taken to the Police station, and that he 
escaped from the custody of the taliyaries : — 
Held, distinguishing Queen y. Rojjigan, I. L. R. 

5 Mad. 22, that the accused was rightly con* 
victed of the offence charged. Qgeen-Emprsss 
V . Fakir A. 

[17 Mad. 103 

3.— Penal Gode {Act XL V of 1S60), 9. 224—^k- 
cape from lawful custody.'] The accused, having ! 
been legally arrested, was subsequently left un- 
guarded, and he escaped. He was then re-arrested 
and was tried and convicted under the Penal 
-Code, s. 221: — Held^ that the conviction was 
right. QGBEN-EilPRESS V. Muppan. 

[IS Mad. 401 

^,^Pe)ial Gode {Act XLV ofWPd), .9.224— 
Madras Salt Jlct {Madras Act IV of 1S89). ss. 46 
and 47 — Right to arrest person loithout warrant in 
search for eoutrahand salt.] The Madras Sait Act, 
1889, only authorises searches for contraband salt, 
and arrests of the parties concerned in the. keeping 
of such salt to be made by officers of the Salt 
Department without search warrant in cases 
where the delay in obtaining such search warrant 
will prevent the discovery of such contraband 
salt: — Held, that where the circumstances did 
not justify the officer in believing that the delay 
in obtaining a search warrant wvuld prevent the 
discovery of contraband salt, he had no power to 
-search or arrest persons without such v.mrraut, 
and the escape by the persons so arrested from 
custody was no offence within the meaning of 
s. 224 of the Penal Cede. Queen-Empress v. 
Kalian. 

[19 Mad. 310 

BSTATS3 PARTITION ACT (BSNG-AL 

ACT VIII OP 1876). 

See Partition — Jurisdiction of Civil 
Court in Suits respecting Par- 
tition, 

[24 Calc. 725 

, s. 112. 

See Penal Code, s. 186, 

[22 Calc. 286 

- — s. 116. 

* Limitation Act, Art. 14. 

[24 Calc. 149 


ESTATES PARTITION ACT (BENGAL 
ACT VIII OP IQIQ)— concluded. 

See Penal Code, s. 186. 

[2a Calc. 286 

, s. 123. 

See Sale foe Arrears of Revenue- 
Incumbrances. 

[24 Calc. 887 

, s. 150. 

See Limitation Act, Art, 14. 

[24 Calc. 149 


ESTOPPEL. Col. 

1. Denial of Title ... 376 

2. Edtoppel by Deeds and other Docu- 

ments ... 377 

3. Estoppel by Judgment ... 377 

4. Estoppel by Conduct ... 878 


See Appellate Court — Objection 
Taken for First Time on Appeal. 

[19 All. 165 

See Arbitration — Awards — Validity 
op awards and Ground for set- 
ting THEM ASIDE, 

[24 Calc. 469 

See Civil Procedure Code, s. 244 — 
Parties to Suit. 

[23 Calc. 374 

See Company — Formation and Reg- 
istration. 

[19 Mad. 200 

See Hindu Law— Joint Family — Na- 
ture OF, AND Interest in, Pro- 
perty. 

[20 Bom. 316 
* [21 Bom. 349 

See Landlord and Tenant — Compen- 
sation FOR Improvements on 
Land. 

[18 Bom. 66 

[16 All. 328 

See Gases under Res Judicata. 

See Sale foe Arrears of Rent — 
Incumbrances. 

[22 Calc. 364 

(1) DENIAL OP TITLE. 

1. — Suit hy landlord for yossession — Defence 
denying tUle~~Djectment, Suit for.] The plaintiff 
sued for possession of a certain house, alleging 
the expiry of the lease {kabuliat) on which'^the 
defendants held it as tenants. The Mamlatdar 
dismissed the suit, being of opinion that the 
plaintiff had no title to the house when he 
granted the lease, and the house belonged to the 
defendants when they executed the lease '.—Held, 
reversing the decree, that the defendants (tenants) 
having executed the habuliat could not de?iy the 
plaintiff s title as a ground for refusing to give 
up possession, and the Mamlatdar himself, there- 
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ESTOPPEL — eontimied. 

(1) DENIAL OF mid&—eonchided. 

fore, could nofc e^o into the question. Parhhudm 
Y. Fnlha, I. L. R. 19 Bom. 138 note, distinguished. 
Patel Kil.x^hai Lallubhai v. Hargovan 
Mansukh. 

[19 Bom. 133 

2. — Mortgagehy tenant at fixed rates — Ejectment 
of mortgagor hy zemindar — Suit for redemption 
against mortgagee in possessiQ7i of the mortgaged 
property — Landlord and tenant. The rule of law 
which prohibits a mortgag-ee or tenant from 
disputing his mortgagor’s or landlord’s title does 
not bar the mortgagee or tenant from showing 
that the title of his mortgagor or landlord under 
which he entered has determined. Hence where 
a tenant at fixed rates, who having mortgaged his 
fixed rate -holding bj a usufructuary mortgage 
and put the mortgagee in possession, was ejected 
by the zemindar, subsequently sued the mort- 
gagee, who had remained in possessiou after his 
mortgagor’s ejectment, for redemption, it wa.s 
held that the mortgagee could plead successfully 
that the mortgagor’s iiiterest in the holding had 
determined by the ejectment of the mortgagor. 
Nakchbdi Bhagat V, Nakchedi Misr. 

[18 All. 329 

(2) ESTOPPEL BY DEEDS AND OTHER 
DOCUMENTS. 

3. — Estovpel of judgment 'del tor hj previous petU 
tlon — AypVieation to set aside sale in exeention 
of decree not mentioning fraud and irregularity.] 
The fact that a judgment-debtor, who petitions 
to have the sale in execution of the decree 
against him set aside on the ground of fraud 
and irregularity, ha-s, in a petition made previous 
to the sale askitig for its adjournment, made no 
mention of the irregularities relied on does 
not create an estoppel. Mahatab Deo v. Leela- 
nnnd Singh, 1. L. R. 7 Calc. 613, followed. 
Raman v'. Kunhayan. 

• [17 Mad. 304 

(3) ESTOPPEL BY JUDGIVIENT. 

4. — Order rejecting claim under Civil Proce- 
dure Code (1882), s. 281 — Parties — Non-joinder 
of puisne mortgagee in a mortgage suit — Right 
of redemption — Transfer of Property Act (JV 
of 1882}, 5. 85 — Claim in execution to mortgage 
premises.] A mortgagee sued on his mortgage 
and obtained a decree against the mortgagor for 
the principal, together with the interest accrued 
due thereon, and for the sale of the mortgage 
premises in default of payment. A second mort- 
gagee, who was not a party to the suit, inter- 
vened in execution, alleging that the land was 
not liable to be attached and sold by reason of 
his mortgf=igs. and the Court made an order 
recognising the priority of the decree-holder’s 
Hen and givioir to the second mortgagee the 
opportunity of discharging it. No suit was 
brought to que.stion this order. The first mort- 
gage was not paid off. and the mortgage premises 
were brought to sale. The purchaser, who was 
the first ^nortg.sgee, now sued for possession of 
the land, and his claim was resisted by the second ! 
mortgagee; — Utld (1) that the non-joinder of 
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ESTOPPEL— 

(3) ESTOPPEL BY dVmil'm'V—coneluded . 

the present defendant in the suit on the mortgage 
constituted no bar to the present suit : (2) that 
the second mortgagee was estopped from now 
re-asserting his claim. Krishnan z;. ChaDayan 
Ktjtti Haji. 

[17 Mad. IT 

5. — BepreseJitation hy Itarnava'a of rnemhers of 
Malabar tarwad. — Decree against Itarnavan. Efi'eet 

' of —Civil Procedure Code (1832), .s-?. 13 and 30.] 
Although the members of a tarwad or family 
may, in an irregular fashion, be represented by a 
Itarnavan of the tarwad in a suit, the decree- 
therein does not raise an ab^olnte estoppel against 
members not cactually brought on the record, 
Ittiachayi V, VelJappati. I. L. R. 8 alahi, 484 ; and 
Sri Devi y. KelU' Eradi, I. L. R. 10 Olad. 79, fol- 
lowed. Romappan •Nambiar V. HkivAran 
Nambiae. 

[17 Mad. 214 

(4) ESTOPPEL BY CONDUCT. 

6. — Representation by person other than party 
through lohom plaintiff claims — Suit for pvoperOj 
through prior holder.] Where a person claims 
property as the representative of another, the 
doctrine of estoppel cannot apply to representa- 
tions made by any one except that other person. 
Ranga Ratj V. Bhavayammi. 

[17 Mad. 473 

7. — Suit to set aside adoption in which the 

plamtff has concurred — Hindu laWy adoiytion.] 
The plaintiff, claiming a remote reversionary in- 
terest in the e.states of a deceased Hindu, sued for 
a declaration of the invalidity of an adoption made- 
by the widow. It appeared that the plaintiff him- 
self had concurred in it at the time when it took 
place that the plaintiff was not estopped 

from inpugning the adoption by reason of his 
conduct at the time when it took place. GURU- 
lingaswami V. Ramalakshmamma. 

[18 Mad. 53 

8. — Hindu law, adoption — Treating vwalid adop- 
tion as effective and iubsequemtly repudiating it — 
Su it to uphold adoption. A childless Hin<lu widow, 
aged 19, agreed with the plaintiff’s father to adopt 
the plaintiff, stating that her husband, who died 
at the age of 12, had given her authority to adopt. 
Subsequently she adopted the plaintiff and had 
his upanayanam performed in the adoptive family 
next day, and administered her husband’s property 
as the minor's guardian for about 18 month-', 
when she repudiated the a<loption and refused to 
maintain iplie plaintiff: — Held, that the ado{>tion 
being invalid on the ground that the widow had 
not. as a fact, acted under authoriry from her' 
husband, she was not estopped from denying the 
adoption by the fact of her having treated it as 
effective for the period of 18 month.s. In order 
that estoppel by conduct may raise an invalid 
adoption to the level of a valid adoption, there 
must have been a ccurse of conduct long con- 
tinued on the part of the adopting family, and 
the situation of the adoptee in his original family 
must have become so altered that it would be’* 
impossible to restore him to.it. Gopalayyan v. 
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15STOPPBL- contimLed, 

(4) ESTOPPEL BY CONDUCT— 

Bagltnpatiafjijan, 7 Mad. 260. followed. Parvati- 
BAYAMMA V. RaMAKEISHNA RaU. 

[18 Mad. 145 

9 , — Treating adoption, as valid for a long period, 
In a suit to recover possession of certain land to 
which the plaintiS claimed title as the adopted 
son of a deceased Saras wati Brahman, it appeared 
that he had been taken in adoption by the widow 
of the deceased acting- on the authority of her 
late husband, that datta honiam was performed 
Bubsequently. and that the plaintiff had since been 
recognized as the adoptive son of the deceased 
and had acted accordingly during a period of 
twenty-five years. The defendant was in posses- 
sion under a claim of title as reversionary heir, 
the widow having died shortly before suit : — Held, 
on the evidence, that the defendant was estopped 
from denying the validity of the adoption. 
.Santappatya V. Rangappayya. 

[18 Mad. 397 

XQ.--Evldence Act (I of 1S72), 5. llo— Allstake 
of law — Acknowledgment of adoption — Effect of re- 
cognition of status of adopted son as to property 
in Native State, on his status as to property in 
British territory One (x was possessed of con- 
siderable property both in British territory and 
in the territory of the Gaikwar of Baroda. He 
died in 1863, leaving three childless widows, L, S 
and B. Shortly after his death, the plaintiff K, 
who was then a minor, was taken to Baroda by L, 
and, on her representations, as well as those of her 
CO- widows, he was acknowledged by the Gaikwar 
as their adopted son, and as such entitled to suc- 
ceed to all the estate and privileges enjoyed by 
the deceased (?, For several years afterwards the 
widows treated the plaintiff as the legitimate 
heir and successor of <9 in respect of the Baroda 
property. With regard to the estate in British 
territory, the widows at first put forward K as 
the adopted son of G, On their application a 
certificate of heirship was issued under Regula- 
tion Till of 1827, declaring that the Bais were 
the widow heirs, and the minor K the son heir, 
of the deceased f?.” In one case the widows 
obtained a decree as guardians of the minor, on a 
bond executed iu favour of K as heir to G. When 
the Bombay Summary Settlement Act (II of 1863) 
was passed, the widows accepted the summary 
settlement in respect of the inam holdings of 
their deceased husband, and thereupon the hold- 
ings were entered in their names in the Govern- 
ment records. Finding themselves secure in the 
possession of their husband’s estate, «the ladies 
now dropped the allegation of adoption and dealt 
with the property in British territory in their 
own right, and not as trustees or guardians of the 
minor E. In 1S7I, Ji sought to have part of the 
property in British territory transferred to his 
own name as the adopted son of G. The widows 
resisted this attempt and denied his .adoption. 
In ISSl, W made a similar attempt, bub failed, 
the Revenue authorities having eventually re- 
solved to leave the question of Es title by'adop- 
tion to be determined by the Civil Court. In 1884 
K filed the present suit against the widows of 


ESTOPPEL — continued, 

(4) ESTOPPEL BY CONDUCT— 

G for a declaration of his adoption by G and for 
possession of G's estate in British territory. The 
widows denied the factum of the^ adoption, and 
disputed its validity. They also contended that 
the suit was barred by limitation. The Agent 
for'Sardars in the Dekhan, who tried the case, 
dismissed the suit, holding that the plaintiff’s 
adoption by G was not proved, and that the claim 
was barred by limitation, tne widows having been 
in adverse pos.session of the property in British 
territory for more than twelve years. The plain- 
tiff appealed against this decision to the High 
Court, contending {inter alia) that the widows 
were estopped by their conduct from denying the 
plaintiff’s adoption : — Held, that the widows were 
nob estopped. Per Birdwood, J.— The fact that 
the plaintiff was pub forward by the widows as 
their adopted son in the Baroda territory did not 
estop them from disputing the plaintiff’s allega- 
tion that he was adopted by G, Nor was the cir- 
cumstance that the widows and the plaintiff ob- 
tained a joint certificate of heirship to G in 
British territory conclusive as an estoppel. Per 
Jardine, J. — There was now no estopped (1) 
because there was nothing to show that the plain- 
tiff had been led to alter his position in life 
through belief in any misrepresentations made by 
the widows ; and ( 2) because the widows might 
have been under the same mistake of law as the 
plaintiff, viz.^ that the Gaikwar’s recognition of 
his adoption created a status operative everywhere, 
as well in British territory as in the Gaikwar’s 
territory. Kuvbrji v, Ba^bai. 

[19 Bom. 374 

11. — Sale of mortgaged property in execution 
of a money decree ■without express notice of mort- 
gage — Omission to declare mortgage at time of 
sale— Civil Procedure Code ( 1882 ), s. 287 — 
Right of mortgagee to enforce mortgage against 
the property in hands of purchaser A mortga- 
gee under a registered mo*i*bgage-deed obtained 
a money decree against the mortgagors in some 
matter other than the mortgage, and sold the 
mortgaged property in execubiou of the decree. 
The mortgage lien was nob announced in the 

i proclamation of sale as required by s. 287 of 
I Civil Procedure Code (Act XIV of 1882), and the 
! auction-purchaser had no actual knowledge of 
the mortgage. In a suit brought by the mort- 
gagee against the mortgagors and the auction- 
purchaser to recover the mortgage-debt by sale 
of the mortgaged property : — Held, that the omis- 
sion to declare the mortgage at the time of the 
sale could nob be treated as an estoppel. Dhondo 
Balsrishya Kanitear V. Raoji. 

[20 Bom. 290 

12. — Rights of purchasers at sale in execution 
of a mortgage decree— Purchase without notice that 
mortgagor was only henami-holder for the judg- 
ment-debtor The plaintiffs and defendants, 

j either party holding a; separate decree against 
I the same estate, had by leave purchased in 
i executioa. Both parties claimed the pi;pprietary 
j right and possession, the defendants holding the 
; latter. The first of the decrees in date was the 
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(4) ESTOPPEL BY concluded. 

plaintiffs’ for money, against the representatives 
of the deceased owner of the property, which 
before then hafd been mortgaged to the defendants 
by his widow. The plaintiffs obtained only the 
equity of redemption, their purchase having b*een 
of the right, title and interest. The mortgagees, 
having got a decree upon their mortgage against 
the widow, purchased at the sale in execution, and 
defended the possession which they obtained : — 
Iffeld, that the defendants, in whose favour the 
decree had been made upon a hotid fide mortgage, I 
without notice that the mortgagor had been only I 
holding henami for her husband, had the better ; 
title ; that the High Court had rightly disallowed | 
an objection taken by the plaintiffs, that this | 
'defence, as distinguished from the defendants’ | 
answer that the widow was the real owner, had | 
not been set up or decided in the Court of first j 
instance ; and held, that the owner, having in 
his lifetime authorized hia wife to hold herself 
out as proprietor in her own right, could not have 
succeeded in a suit to disentitle the mortgagees 
without proving that they either had taken the ; 
mortgage with such notice, or that they had been i 
put upon inquiry ; that the same principle 
applied to these plaintiffs who had purchased his : 
right, title and interest ; and that they w^ere bound 
equally with him. RamcoomarGoondooY.Macqueen \ 
L. R. I. A. Sup. Vol. 40 ; 11 B. L. R. 46. referred 
to and followed, as to the application of estoppel. , 
Mahomed Mozuffer Hofsein v. Kishori ' 
Mon UN Roy. 

[22 Calc, 909 ; 
[L. R. 22 I. A. 129 ; 

13. — Fraud — Fraudulent representation hy ^ 
minor that he teas of age— Contract hy minor.'] A i 
minor representing himself to be of full age sold : 
certain property to A and executed a registered i 
deed of sale. The deed contained a recital that i 
he was twenty-two years of age : — Held^ in a suit ; 
by him to set aside the sale on the ground of his | 
minority, that he w^as estopped. Ganesh Lala 
V. Bapu. 

[21 Bom. 198 
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EVIDENCE-CIVIL 

See Khoti Settlement Act, s. 17. 

[18 Bom. 133 
[20 Bom. 475 
See Registration Act, s. 17. 

[17 Mad. 275 

See Remand— Procedure on Remand. 

[19 Mad. 127 

See Specific Relief Act, s. 35. 

[18 Bom. 342 
See Special or Second Appeal — 
Ground.s of Appjcal--Evidence, 
IRode of Dealing with, 

[19 Mad. 485 

, Admissibility of. 

Cases under appellate Court- 
Evidence AND ADDITIONAL EVI- 
DENCE ON Appeal. 

See Appellate Court— Rejection or 
Admission of Evidence Admitted 
OR Rejected by Court below. 

[18 Bom. 787 

See Insolvency — Assignments by 
Debtor. 

[19 All. 76 

See Limitation Act. s. 19— Acknow- 
ledgment OF Debts. 

[17 All. 198 

See Mortgage— Form of Mortgages. 

[17 All. 434 
See Cases under Registration Act, 
SS. 17, IS AND 49. 

See Stamp Act, s. 16. 

[19 Bom. 635 

, Question of. 

See Small Cause Court, Presidency 
Towns — Practice and Procedure 
—New Trials. 

[24 Oalc. 455 

, Secondary evidence. 

See Stamp Act, s. 39. 

[17 Mad. 473 

(1) ACCOUNTS AND ACCOUNT BOOKS. 

1,— Evidence Act {I of 1872), Evidence as 
to whethei*lmndls are genuine or not—Oomjgarison 
of handwriting — Fntries in account hoolis regularly 
kept— Tests of correctness of such hooks— Interest 
on decree.] The High Court had reversed the 
finding of the first Court on an issue which, in 
effect, was whether certain Imndis were genuine 
or false Under s. 34 of Act I of 1872 (The 
Indian Evidence Act), the plaintiff’s account 
books were produced by the plaintiff as relevant 
I evidence, and were relied on as corroborating 
I direct testimony. The books were tested by refer-, 
; ence to entries corresponding with, other indepen- 
! dent evidence. The Judicial Committee, on the 
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EVIDENCE -CIVIL CASES— 

(1) ACCOUNTS AND ACCOUNT BOOKS— 

eonolndecl. 

whole evidence, affirmed the decision of the High 
Court that the Jmndis were genuine. In the decree, 
which gave interest to its date, they extended the 
period until payment. Jaswant Singh i\ Sheo 
Narain Hal. 

[16 AIL 157 

s. c. Tewari Jaswant Singh v. Lala 
Sheo Narain Lal. 

[L. R. 21 I. A. 6 

2. — Corrol)t)rcitU'G evidence necessary to render 
defendcLiit liaMe upon entries in plaintljfs' looks — 
Evidence Act {I of 1872), s. 34.] In a suit to 
recover money due upon a running account, the 
plaintiffaproducedtheir account-books, which were 
found to be books regularly kept in the course of 
business, in support of their claim. One of the 
plaintiffs gave evidence as to the entries in the 
account books, but in such a manner that it was 
not clear whether he spoke frcgn his personal 
knowledge of the transaction entered in the 
books, the entries in which were largely in his 
own handwriting, or simply as one describing 
the state of affairs that was shown by the books. 
He was cross-examined, but no questions were 
asked him to show that he was nob speaking as to 
his personal knowledge : — Ueld^ that the evidence 
given as above should be interpreted in the 
manner most favourable to the plaintiffs, andmight 
be accepted in support of the entries in the plain- 
tiffs’ account books, which by themselves would 
not have been sufficieut to charge the defendants 
with liability. Dwarka Das v. Sant Bakhsh . 

[18 All. 92 

(2) DECREES, JUDG-MENTS. AND PRO- 
CEEDINGS IN FORMER SUITS. 

(u) Generally. 

3. — Decree for possession under s. 9, Sjyeeifc 
Eclief Act {1 of 1877) — Sidbsequent suit '‘'inter 
partes^^ for mesne profits — Admissibility in evidence 
of former decree.'] A decree for possession made 
"by a Court under s. 9 of the Specific Relief 
Act (I of 1877) in a suit beyond the pecuniary i 
limits of that Court’s jurisdiction, although not 
res Judicata, is some evidence of dispossession 
by the defendants in a subsequent suit against- 
the same defendants to recover mesne profits. 
(xujpt Zall V. Fatteh Lal. I. L. R. 6 Calc. 171 ; 
Brojo Bcltari Mitter v. Kedar Eatli Alozumdar, 

X. L. U, 1 2 Calc 680 ; Surendra Eath Pal 
GhoivdJivy v. Brojo Nath Pal Ohoicdhrp, 1 L. R. 
13 Calc. 362; and Radlia Churn Giiutiach v 
Ziiniuroonissa. Khatoon, 11 W. R. 83, distinguished : 
Bun Bahadur Singh v. Lucho Koer, I L. R. ] 
Calc. 301, referred to. Jiaullah Sheikh v. 
Inh Khan. 

[23 Calc. 693 

(6) Decrees and Proceedings not 
inter Partes. 

T ’A’- — Evidence .4^’^ (I of 1872). s. 3.5 — Judgments 
and private documenUd] la a suit for partition 
of family property, it became uece.^ 3 ary for the 


EVIDENCE— CIVIL CASES 

(2) DEGREES, JUDGMENTS. AND PROCEED- 
INGS IN FORMER ^mUS—conoUided, 

(1) Decrees and Proceedings not inter 
Partes — concluded^ 

plaintiff to prove that his grandfather had been 
adopted by A. and he tendered in evidence judg- 
ments from which it appeared that brother, 
who was the grandfather of defendant No. 1, had 
sued to recover moneys due to A, alleging that 
the adopted son was an infant living under bis 
protection. An adoption of the father- of the 
defendant No. 1 by D was also put in issue, and 
to prove it, defendant No. 1 tendered in evidence 
decrees in which the alleged adopted son was so 
described and also other documents (to which 
neither defendant No. 5, who denied the adoption, 
nor his father was a party) where the same 
description was used : — Held, that the documents 
tendered in evidence of the two adoptions above 
mentioned, respectively, were admissible in evi- 
dence. Krishnasami a YYANGAR V. Ra jagopala 
ayyangar. 

[18 Mad. 73 

5. — Decrees of competent G our ts— Evidence of 
custom— Matter of public interest.] The decrees 
of competent Courts are good evidence in matters 
of public interest, such as the existence of customs 
of succession in particular communities. Such 
decisions form an exception to the general rule, 
which excludes res inter alios actce, Bai Baiji 
V, Bai Santok. 

[20 Bom. 63 

(3) MAPS. 

6. — Thakbast map — Bight of fishery in tidal na- 
viyable river.] Value as evidence of the thakbast 
map in the decision of a case of right of fishery 
in a tidal navigable river discussed. Syam Lal 
Sahu v. Luchman Ohowdliry ,1. L. R. 15 Calc. 853 ; 
and Syama Sunder i Dassya v. Jogobundlm Sootar, 
I. L, R, 16 Calc. 186, referred to. Satcowri 
Ghosh Mondal Secretary of State for 
India. 

[22 Calc. 252 

7. — Evidence Act {I of 1S72J, ss. 36 ayid 88 — 
Map made by Deputy Gollcctor for pavtienJar 
purpose — Proof of accuracy of onap,] A map-made 
by a Deputy Collector for the purpose of the settle- 
ment of laud forming the silted bed of a river is 
not one which is admissible in evidence under ss. 36 
and 83 of the Evidence Act ; but it is a map^ 
the accuracy of which must be proved before it 
can be admitted in evidence. Kanto Prashad 
Hazari V. Jagat Chandra Dutta. 

[23 Calc. 335 

(4) RECITALS IN DOCUMENTS. 

8. — Effect on evidence of recitals in in.^^trument of 
mortgage.] Recitals in an instrument may be con- 
clusive and are always evidence against the par- 
ties who make them, but they are not evidence 
against third parties. Brajeshware Peshakar v, . 
Budhanuddi, I. L 11. 6 Calc. 288. refq^rre i to. 
Manohar Singh v. Shmirta Kuar. 

[17 All. 428- 
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EVIDENCE— CIVIL CASES— 

(4) RECITALS IN DOCUMENTS-^<)7i^Zw^?erL 

9. — TJnirne recital in bond — Gontvadiction by 
obligor allowedly la a suit on a bond containing 
an agreement, by which an insolvent who has ob- 
tained his personal but not his final discharge, 
without notice to the Official Assigneeor his other 
creditors, settles the claim of one creditor, and by 
which that creditor agrees not to oppose bis final 
discharge, evidence is admissible on behalf of the 
obligor to prove that a recital in it that all the 
other creditors had been settled with, was untrue. 
Naoroji Nusserwakji Thoonthi v. Sidick 
Mirza. 

[20 Bom. 636 

(5) RENT RECEIPTS. 

10. — Rent receipts, Proof of geniilneness of — 
Bengal Tenancy Act (VIII of 1885), s. 60 — 
Suit for enhancement of rent — Appellate Court, 
Power of] In a suit for enhancement of rent 
the defendant produced certain dakhilas and de- 
posed to having received them on payment of 
rent: — Held, that this was sufficient evidence to 
prove them : — Held, further, that it was perfectly 
open to the lower Appellate Court, which had to 
deal with the facts of the case, to say whether 
taking the receipts, which extended over a num- 
ber of years, together, and having regard to the 
fact that the receipts did not specify the years to 
which the amounts related, the amounts paid in 
any particular year were partly for the rents of 
that year and partly for the arrears due in respect 
of previous years. Sdrja Kanta Acharjee v 
Baneswar Shaha, 

[24 Calc. 251 

(6) MISCELLANEOUS DOCUMENTS. 

(a) Registers. 

11. — Register prepared by a Special Gommis- 
sioner appointed under the Chot a Nagpur Tenures 
Act (Bengal Act II of 1869), Effect to be given 
to, as evidence — Conclusive nature of suchregis- 
ter.] A register of tenures prepared by a Special 
Commissioner appointed under Bengal Act II of 
1869 (The Cbota Nagpore Tenures Act) after it 
has been confirmed by the Commissioner of the 
Division, and such confirmation has been duly 
published in the Calcutta Gazette, is conclusive 
evidence of all matters recorded therein, and it 
is not open to a Civil Court to hold that, because 
a Special Commissioner did not rightly under- 
stand a decision of the Commissioner, and because 
the register was not prepared in accordance with 
snch order, it is otherwise than conclusive ; nor 
is a Court competent even to discuss the question 
whether a Special Commissiouer, in preparing 
such register, rightly appreciated the Commis- 
sioner’s decision, when his own order has been 
given effect to by the register prepared, and has 
been confirmed by the Commissioner under 
8. 25 of the Act. Pertap Udai Nath Sahi Deo 
V , Masi Das. 


EVIDENCE-CIVIL CASES-co«.ii«!^(;<^. 

(7) SECONDARY EVIDENCE. 

(«.) Unstamped and Unregistered 
Documents. 

12. — Evidence Act (1 of s, 91 — Terms of 

tenancy proved orally although contained in a 
document — Landlord and tenant — Lease, Terms of.} 
The plaintiffs alleged that in 1866 the defend- 
ant’s father had let laud to their predecessor 
in tifcle in perpetuity on fazendari tenure for 
building purposes, subject to a certain rent. 
They complained that the defendant sought to 
eject them, and they prayed for a declaration 
that they were entitled to the land in perpetuity, 
subject only to payment of the yearly rent. In 
the event of its being held that they were not 
perpetual tenants, they prayed that the defend- 
ant might be ordered to pay them Rs. 7,000, 
the value of the buildings on the land. The 
plaintiffs made out a primci facie, case without 
showing, or its beiog shown, that there was 
any agreement or lease. Before the case had 
concluded, however, a document was produced 
which was said to be a couutenpart of the agree- 
ment of letting made in 1866. It was not regis- 
tered, and was, therefore, inadmissible in 
evidence. It was not tendered, but it was shown 
to the defendant in cross-examination, and he 
denied that it was a genuine document : — 

that the plaintiffs, having made out a primd 
facie case without betraying the existence of a 
written contract relating to the subject-matter 
of the suit, were not precluded from obtaining 
a decree, even though it afterwards appeared 
that a written contract had been made. If the 
defendant intended to rely upon a written con- 
tract, it was for him to produce it as part of his 
evidence. In the present case, as the document 
was not referred to in the plaint, written state- 
ment or issues, and was not before the Court, the 
evidence should be looked at to ascertain the 
terms of the tenancy by which the plaintiffs 
and their predecessors in tifcle held the property. 
Yeshwadabai V , Ramchandra Tukaram. 

[18 Bom. 66 

13. — Suit on unstamgyed hundi — Stamp Act (I of 
1879), s. 34 — Admission of liability by defendant.] 
In a suit brought upon two hundis, which were 
inadmissible in evidence for want of impressed 
stamps, the Judge allowed the claim, holding 
that the defendants’ admissions in their written 
statement rendered it nnnecepsary to put the 
hundis in evidence : — Held, reversing the decree, 
that a hundi is “ acted upon ” within the meaning 
of s. 34 of the Stamp Act where a decree is passed 
on it, whether proved or admitted, and that the 
Court cannot give effect to it in either case. 
Chenbasapa V . Lakshman Ramchandra, 

[18 Bom. 369 

14. — Unstamped balance of account — Stamp A et 
(I of 1879), s. 34 — Achnowledgment or admission 
of liability — Limitation Act, s. 19.] Though an 
unstamped acknowledgment cannot be acted 
upon” as an acknowledgment of a particular 
sum being due, still it may be used for the colla*» 

13 


W, D 


[22 Calc. 112 
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evidence-civil oases — concluded^ 

(7) SECONDARY l^YlXimo^^concliided, 

{a) YKfiTAMPED AND UNREGISTERED 

Documents— 

terai purpose of showing an acknowledgment of 
an existing liability in respect of goods sold. 
Fatechand Haechakd v. Kisan. 

[18 Bom. 614 

Contra Mulji Lala i\ Lingu Makaji. 

[21 Bom. 201 

15,--InsnJ[cie?itu/ stamped docmnent — on 
liatJioldtta-- 111 gilt of suit if hrovght upon an 
insnfjloiently stamped dociment, where the defend- 
ant admitted the loan — S^iit for money lent 

^vldence Act {1 of 1872), 91.] In a suit 

brougnt in the Court orSmall Causes on a hath- 
chitta bearing a stamp of one anna, the defendant 
admitted the loan, but pleaded payment. The 
Judge coming to the conclusion that the docu- 
ment sued upon was a pronflissory note, and 
should have been stamped with a two-anna 
stamp, refused to admit it in evidence. He also 
came to the conclusion that the plaintiff had no 
cause of action independently of the document 
and aismissed the suit : — Ileld^ that the plaintiff 
had a cause of action independently of the docu- 
ment : Held, also, that an implied contract to 
repay money lent always arises from the fact that 
the money is lent, even though no express pro- 
mise, either written or verbal, is made to repay 
It. iherefore, in a case where the defendant 
a(^its the loan, and has not repaid it, the plain- 
tin may maintain an action against him for 
breach of his implied promise or contract, entire- 
ly mdepenaent of any security which may have 
l^en given for the advance. Akbae v. SkeWi 
I L. R. 7 Calc. 2.56, explained; Golav 
Marwaree v. Molioliooni Kooaree, I. L. K. 
o <^ic. 3U, followed. pRAMATHA NaTH SaNDAL 
V, Dwarka Nath Dey. 

[23 Calc. 851 

EVTOENCE-CRIMINAL cases. Col. 


1. Character 

2. Depositions 

3. J udgment in Civil Suit 

4. Statements to Poiice.Officers 


SS8 
. 888 
, 889 
389 


See Accomplice. 

[23 Calc. 361 

Bee Criminal Trespass, e 

. ^ , a9AU.74 

M Local Investigation. 

^ ^ [21 Calc. 920 

See PfiACTicE-CEiitiNAL Oases-Afpi- 

DAVIT. 

„ „ [19 Mad. 209 

be- 


EVIDENCE -CRIMINAL GASES — Gontd^ 

, Improper admission of. 

See Evidence Act, s. 167. 

*[19 Bom. 749 
• See Verdict op Jury — Power to In- 
terfere WITH Verdicts. 

[19 Bom. 749 

Mode of recording. 

See Criminal Proceedings. 

[19 Mad. 269 

(1) CHARACTER. 

1. — Oriniinal Procedure Code (1882), s, 117 
— Evidence of general repute — Rumours — Secur ity 
for good ^ behaviour f\ Evidence that there are 
rumours iu a particular place that a man has 
committed acts of extortion on variou.s occasions, 
that he has hadmaslies in his employ to assist him, 
and generally that he is a man of bad character, 
is not evidence of general repute under s. 
117 of the Criminal Procedure Code. Evidence 
of rumour is mere hearsay evidence of a parti- 
cular fact. Evidence of repute is a different 
thing, A man’s general reputation is the reputa- 
tion which he bears in the place iu which he 
lives amongst all the townsmen, and if it is 
proved that a man who lives in a particular place 
is looked upon, by his fellow-townsmen, whether 
they happen to know him or not, as a man of 
good repute, that is strong evidence that he is a 
man of good character. On the other band, if 
the state of things is that the body of his fellow- 
townsmen. who know him, Look upon him as a 
dangerous man and a man of bad habits, that is 
strong evidence that he is a man of bad character. 

It cannot be said that, because there are rumours 
m a particular place among a certain class of 
people that a man has don^ particular acts or has 
characteristics of a certain kind, these rumours 
are in themselves evidence under s. 117 of the 
Code. Rai Isri Pershad v. Queen-Empress. 

[23 Calc. 621 


[17 AU. 576 
[20 Bom. 348 ^ 


(2) DEPOSITIONS. 

2.— Depositions in counter- ease.'] The deposi- 
tions of witnesses given in a couuter-case may be 
used as evidence against them on their trial as 
accused persons, but such depositions could only 
be evidence against the persons making them 
Queeii-Hnipress v. Gopal Dass, I. L. R. 3 Mad 271 * 
and Queen-Empress v. Qana Sonba, 1 L 11 

B^^bess’ Sheikh v. Queen- 

[21 Calc. 392 

2.— Deposition in previous inryniry under Com 
panies^ Act ( VI of 1882), .... l^iandlQ^JAemTd 
tried jointly.] A deposition on oath made by one of 
several accused, as a witness iu a previous inquiry 
163 of the Indian' CompanK^ 
^ i admitted in evidence against 

“2'^ against the other accused. 
QtIEB^-EaIPltsss V, Moss, 

[16 All. 88 



f 389 '■) DIGEST OF CASES. ( S90 


JlVlt)BNCB-CBIMINAL CASES- contcl, 
(2) DEPOSITIONS — concluded. 

4. — Criminal Procedure Code (1SS2), 288 — 

Previous stateoients of witnesses, Aduiissihitity 

Although previous statemeuts made by 
vvitnesses may be used, under s, 145 of the 
Evidence Act, for the purpose of contradicting- 
statemeuts made by them subsequently at the 
trial of an accused person, they cannot, if they 
have been made in the absence of the accused, 
be treated as independent evidence of his guilt 
^r innocence ; s. 288 of the Criminal Procedure 
Code will not avail anything for this purpose. 
Alimuddin V. Queen-Empress. 

[23 Cale. 361 

(3) JUDGMENT IN CIVIL SUIT. 

5. — Admusilllity in crimCial j^rosecutlons of 

judgment in a clvd Per Bampini, J. — A 

judgment in a civil action cannot be given in 
evidence in a criminal prosecution for establish- 
ing the truth of the facts upon which it is ren- 
dered. Whatever may be the nature of the deci- 
eiou of the Civil Court, the Magistrate ought to 
decide the question of the accused’s criminality 
by himself. Per Ghose, J. — d’he decision in a 
civil suit would be admissible in evidence in a 
criminal case, if the parties are substantially 
the same, and the issues in the two cases are 
identical. Baj Kumari Debi v. Bama Sundari 

[23 Calc. 610 

(4) STATEMENTS TO POLICE-OFFICERS. 

6. — Statenient as complainant lohile in custody 
ds an accused personal If a person while in 
custody as an accused gives information to the 
Police as complainant in another case, his state- 
ments as such informant cannot be used as 
evidence against him on his trial. Moher 
Sheikh v. Qu£EN-Eiy?REss. 

[21 Calc. 392 

7. — Criminal Procedure Code (1882;, ss. 161 
and 162 — Statements made to Police'officer in 
the course of an investigation — Vse of notes (f 
such statements at trial hefore the Court of Session 
.. — Police diaries — Practiee.} A Police-officer’s 
^notes of statements made to him in the course 
•of an investigation and recorded by him under 
^s. 161 of the Code of Ci ’minal Procedure should, 
if used at all at the f ub^equent trial, be used 
•only after proper proof of them, and of the 
circumstances under which they were recorded, 
■and under the direct sanction of the presiding 
Judge. Copies of such notes should not be given 
■without question, and, as a matter of course, to 
the accused or his Counsel. Queen- Empress v. ■ 
Nasie-ud-din. 

; [16 AIL 207 

Criminal Procedure Code (1882), ss. 161. 
and 162 — Use at trial in Sessions Court of, 
statements made to Polioe-ojfiper investigating '■ 
aase.] Though, speaking generally, statements, , 
other than dying declarations, made to a Police- 
officer in the course of an investigation under 
'Uhap, XIV of the Code of Criminal Procedure 


EVIDENCE-^CRIMINAL CASES-contd, 

(4) STATEMENTS TO POLICE-OPPIOERS— 

coiitinued. 

may be used at the trial in favour of an accused 
person, such statements can only be so used.wffien 
they are legally brought as evidence before the 
Court, that is to say, a witness having been cross-, 
examined as to a statement, it may be shown 
by the evidence of the Police-officer that he did 
make a statement favourable to the accused, 
which the witness denies having made ; and if 
the statement was at the time reduced into- 
Wfitiug by the Police-officer, he would be ailow^ed- 
to refresh his memory by referring to it, hut- 
the written statement itself, when the statement 
has been reduced into writing {according to the 
section, it must not be signed by the person 
making it), cannot be used as direct evidence 
of what was stated by Ihe witness to the Police- 
officer. Queen-Empress v. Taj Khan. 

[17 AIL 57 

9. — Criminal Procedure Code (1882),jj, 161, 162, 
167 and 1 72 — Pol ice diaries — What the diary should 
or should not contain — Statonents recorded under 
s. 161 of the Code of Criminal Procedure — Use 
which may be made of the special diary by the 
Court — Sessions Judge, Power of — Right of the 
accused or his agent to see the special diary — 
Poidence Act (/ of 1872), ss. SO, 145 and 161.] A 
Sessions Judge, although he has povrer in any 
particular case wffiich is before him to send for 
the Police diaries connected with the case, if he 
thinks it necessary to peruse them, has no author- 
ity to issue a general order that in every case 
committed for trial to the Couro of Session, and 
in every criminal appeal, the Police diaries shall 
be submitted to the Court simultaneously with 
the Magistrate’s record of the case. Such an 
order is illegal. In no case is an accused person 
entitled as of right to a copy of any staiement 
recorded by a Police-officer in the special diary 
prepared under the authority of s. 172 of the 
Code of Criminal Procedure. The special diary 
may be used by the Court to assist it in the 
inquiry or trial by suggesting means of further 
elucidating points wffiich need clearing up, and 
which are material for the purpose of doing 
justice between the Crown and the accused ; but 
entries in the special diary cannot by themselves 
be taken as evidence of any date, fact or state- 
ment therein contained. The special diary may 
also be used by the Court for the purpose of con- 
tradicting the Police-officer who made it, and the 
special diaijy may be used by the Police-officer 
who made it, and by no witness other than such 
officer, for the purpose of refreshing his memory. 
If the special diary is used by the Court. to con- 
tradict the Police-officer who made it, or by the 
Police-officer who made it to refresh his memory, 
the accused person or his agent has a right to see 
that portion of the diary which has been referred 
to for either of these purposes, that is to say, the 
accused person or his agent is entitled to see 
the particular entry which has been referred to, 
and so much of the diary as, in the opinion of 
the Court, is necessary in that particular matter 
to the full understanding of particular entry so 
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EVIDENCE — CRIMINAL CASES— 

eludcd, 

(i) STATEMENTS TO POLICE-OFFICERS— 
cofichided, 

used, but co more. So held by the Full Bench.' 
Per Edge, C.^J., Knox, Blair, and Burkitt, JJ. 
— A Police-officer investigating* a case may law- 
fully reduce into writing in the special diary the 
full and unabridged statement made to him by a 
person whom he is examining or has examined 
under s. 161 of the Code of Criminal Proce- 
dure, and if he does so, his record of such state- 
ment is part of the special diary and is just 
as much privileged as any other entry in the 
diary. All statements made under s. 16i of the 
Code of Criminal Procedure to a Police-officer, 
and reduced into writing by him should be 
reduced into writing in tlje special diary and not 
elsewhere. Per Banerji, J., and Airman, J.— 
Statements recorded under s. 161 of the Code of 
Criminal Procedure by a Police-officer making an 
investigation were not intended by the Legis- 
lature to be entered in the special diary, and if 
they are so entered, do not form an integral part 
of the diary and are not privileged, bub the, 
accused person or his agent is entitled to see 
them. A mere summary, however, of facts ascer- 
tained by an investigating officer from persons 
examined by him, nob being a report of their 
actual statements, may properly find a place in 
the special diary. The following cases were 
referred to; — Empress v. Kali Ciiimi Ghniiari^ 
I. L. R. 8 Calc. 151; Kalin v. Queen- Empress, 29 
Panj, Rec. Or. 55 ; Queen- Emp^ress v. Naslr-ud- 
din, I. L. R. 16 All. 207; Queen- Empress'^. Jlmhhoo 
Mailt 071, I. L. R. 8 Calc. 739 ; In the matter of 
Mahomed All Eaji v. QiLee7i-Empress, I. L. R. 16 
Calc. 612 note ; Bihao Khan v. Queen-Empress, 
I. L. R. 16 Calc. 110; Sheru Ska v. Queen-Empress, 
I. L, R. 20 Calc. 642; Queen-Empress v. Rndr Singh, 
Weekly Notes, All. 1896, 120; and Peg v. Xfttam- 
chand Kapur clia7id, 11 Bom. 120. Qoeen-Empress 
». Mannd. 

[19 All. 390 

EVIDENCE-PAROL EVIDENCE. Col, 
1. Yarying or Contradicting Written 

Instruments 391 

See Limitation Act, s. 19. 

[17 AH. 198 

See Mortgage— Form of Mortgages. 

[19 All. 434 

(1) VARYING OR CONTRADICTING 
WRITTEN INSTRUMENTS. 

Evidence Act {I of 1872), s. ^2--Oral evidence 
to show that an agreement in writing to sell is only 
wager A Oral evidence is admissible to show that 
an agreement in writing to sell is really only an 
agreement by way of wager. {See Evidence Act, 
s. 92.) Aimpehand Bemehand v. Champsi Pger- 
eJtand, I. L. R. 12 Bom. 080, followed ; Jugger?im{fh 
- Sew Bnx v. Pa^n Byal, I. L. R. 9 Calc. 79i , dissent- 
ed from. Eshoor Doss v. Venkatasubba Rao. 

[17 Mad. 480 


EVIDENCE — PAROL EVIDENCE— 

contirmed. 

(1) YARAMNG OR CONTRADICTING WRITTEN 
INSTR UMENTS— 

t 

2. — Eridence Act (I of 1872), s, 92— Evidence to 
show ‘manner in which consider at io7i teas agreed to 
he paidA Section 92 of the Indian Evidence Act, 
1872, will not debar a party to a contract in 
writing from showing, notwithstanding the 
recitals in the deed, that the consideration speci- 
fied in the deed was not in fact paid as therein 
recited, but was agreed to be paid in a different 
manner. Huhum CJhaiid y, Bira Lai, I. L. R. 3 
Bom, 169 ; Lala Bimmat SahaiSlngliv. LleivJielle^i, 
I; L. R. 1 1 Calc. 486 ; and Pain Balihsh v. Eurjan,^ 
I. L. R. 9 All. 392, referred to. Indarjit r. Lal 
Chand. 

[18 All. 168- 

S,—Suhseguent icritten agreenwit to abate rent — 
Variation of lease— Evidence Act {I of 1872), 
s. 92 — Form of clecree,'\ In the year 1879, tbe- 
plaintiff granted a lease of certain lands to 
the father of the defendants. In May, 1889, he 
agreed in writing to allow the defendants an 
abatement of rent to the extent of Rs. 100 per 
annum. This agreement was not registered, but 
was stated in the plaint in a previous suit brought' 
by the plaintiff. He subsequently brought a 
suit against the defendants for the recovery of 
the entire amount of the original rent : — Beld,- 
that the defendants could rely on the agreement,, 
and that s. 92 of the Evidence Act (I of 1872) 
did not apply to it: — Held, therefore, varying 
the order of the District Judge, that the decree 
for the entire amount of the original rent must 
be set aside, and a decree made for the amount of 
rent due at the reduced rate. Satyesh ChundeR' 
Sircar v. Dhonpul Singh. 

[24 Calc. 20 

4:,— Evidence Act (7 of 1872), 55. 92 and 94 — 
Evidence to show language of document not meant tO' 
apply to e^xisting facts— Evidence contrary to suh-- 
mission to arhitrationA An executor having pro- 
pounded a will, and applied for probate, a caveat 
was filed denying the execution of the alleged 
will, and the matter was duly registered as a suit. 
The executor and the caveatrix subsequently 
referred “ the dispute” to arbitration, signing 
a submission paper, which was as follows : — “ To 
Bhangsali Kalidas Haraji. Written by us the 
undersigned. By this instrument we give to you 
iu writing as follows In the matter of an 
application presented by Ghellabhai Atamaram 
Tambuwala to obtain ‘power’ (probate) from 
the High Court for the administration and enjoy- 
ment between us two persons of the property of 
Bai Godawari, widow of Darji (tailor) Bbowan 
Deva Dave, I, Nandubai, the wife of Mulji Mala, 
having raised an objection, have got a caveat 
registered in the High Court. In the matter 
thereof, we the said plaintiff (and) defendant 
have appointed you an arbitrator to bring about 
a settlement of the said dispute. As to whatever 
award you may make and give on arriving at a 
decision, the same is to be agreed to &nd abided 
by us two persons. In this matter we each other 
agree and consent to act according to yourr 
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EVIDENCE - PAROL EVIDENCE - 

concluded^ 

(1) VARYING OR CONTRADICTING WRITTEN 

mS'mVmm'VS-eoiichided, 

* award.’ This 'submission paper we of our free 
will and pleasure and in sound mind and con- 
sciousness have made and delivered after baviag 
read and understood the same. It is agreed to 
and approved of by us, and our heirs and repre- 
sentatives in Court (and) the Darbar, Bombay, 
‘The English date, the 30th of October in the year 
1893,” Before the arbitrator the parties were 
represented by solicitors, witnesses were called 
-and examined, and the arbitrator made an award 
‘finding that the alleged will had not been executed. 
The executor nevertheless subsequently proceeded 
with his application for probate. The caveatrix 
contended that he was bound by the award. He 
alleged that the parties had never really intended 
to refer the question of the execution of the will 
to arbitration, and tendered evidence to prove 
this : — Held, on appeal (Farean, C. J., and 
'Strachey, J.) that the evidence was admissible. 
The language of the submission paper was not so 
plain in itself, nor did it apply so accurately to 
-existing facts, as to prevent the evidence being 
given — s. 91 of the Evidence Act (I of 1872), 
^Ghellabhai Atmaeam V . NAIs^DUBAI. 

[21 Bom. 335 

Reversing same case in Court below (Candy, J.) , 
where it was decided on other grounds. Ghella- 
BHAI AtMARAM V , NaNDUBAI. 

[20 Bom. 238 


EVIDENCE ACT a OP lB72)-conlimied. 

Calc. 613 ; and Sati9 Ghunder ]Uuhhopad?iya v. 
Mokendro Lai PathuJi, I. L. R. 17 Calc. 819, dis- 
tinguished. Goundan r. Goundan. 

[17 Mad. 134 

, s. IS. 

See Insolvency — Assignments by 
Debtor. 

[19 All. 76 

, s. 21. 

See Insolvency — Assignments by 
Debtor, 

[19 All. 76 

— — , s. 24. 

See Confession— Confessions to Mag- 
istrate. 

’ [22 Calc. 50 

, s. 25. 

See Confession — Confessions to 

PoarCE-OFFICSRS. 

[19 Bom. 363 

, s. 26. 

See Confession — Confessions to 

Police-officers. 

[19 Bom. 363 
[20 Bom. 795 

See Confession — Statements to 

OTHERS THAN POLICE-OFFICERS 

WHILE IN Custody. 


dSVIDENCE ACT (I OP 1872). 

■, S. 9. — Copy of proceeding anterior to snit 

containing mention of the descent of one of the 
parties to the sidt—Booument slioiving parentage 
of party— Proof of pedigree — Qiml Procedure 
Code, s. 568. J One the questions in issue in 
a suit as to the pedigree of a certain family 
being whether one G was son of B S, or of one 
jV S belonging to a totally different family 
from that of B S, an attested copy of a rubkar 
in some proceedings long anterior to the suit was 
tendered in evidence, in which rubkar Q was 
described as the son of BS: — Held, that the 
^'ulhar was admissible in evidence under the 
provisions of s. 9 of Act I of 1872, Radhan 
rSiNGH V, KUAEJI DIOHHIT. 

[18 All. 98 


, s. 13. 

See Special or Second Appeal- 
Grounds OP Appeal— Questions 
of Fact. 

[23 Calc. 179 

- — — , ss. 17 and 18. — Horoscope — Adinis- 
A horoscope, which had been a public 
record from a period ante litem motam, was relied 
upon by the defendants in the present suit, and 
was put in as an ‘ admission ’ under the Indian 
Evidence Act, ss, 17 and IS, and was held to be 
-.admissible in evidence to prove the plaintiff’s age. 
Jtam Havain Kalla v, Monee Bibee I. L. R. 9 


[20 Bom. 166 

, s. 30. 

See Confession — Confessions to 
Magistrate. 

[22 Calc. 50 

See Cases under Confession— Confes- 
sions of Prisoners tried Jointly. 

1, — S, 32. — Ecldence proving' title by inherit- 
ance to raj estates— Proof of pedigree — Estate 
held as separate under the Hindu lawk] A raj estate 
was claimed by the appellant as the nearest 
agnatic kinsman of the last Raja in possession, 
who had died without male issue, but leaving 
a widow, and a daughter by her, both of whom 
died before this suit. The claimant, to prove 
his title, relied upon a pedigree, not stated in 
any document produced that had existed in the 
family before this suit. The genealogy on which 
he claimed ^as, however, identical with one which 
his father had more than once asserted, alleging 
title to two mouzahs of the raj estate, The Raja, 
called upon to answer in proceedings at settle- 
ment, had not given a direct denial to the alleged 
relationship. On the contention that there were 
steps in the pedigree as to which the evidence 
adduced did not include proof of statements 
made by a deceased person who had means of 
• knowledge, or proofs of other statements within 
s. 32 of the Indian Evidence Act (I of 1872), and ^ 
as to which the evidence was insufiScient ; — 
Held, that the evidelice taken altogether, oral 
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EVIDENCE ACT (I OP 1872) —‘Contimied . 

and docnraentary, had been sufficient to prove 
that the - appellant was related to the deceased 
Kaja, as he had claimed to be, and that the 
appellant was, as heir to him, entitled to inherit 
the raj estates on the widow’s death ; this opi- 
nion being’ founded on the documentary evidence. 
Bejai Bahadur Singh v, Bhupindar Bahadur 
S iNGK; Bsjai Bahadur Singh v. Kounsal 
Kishore Prasad. 

[17 All. 456 
[L. R. 22 I. A. 139 

2. — S. 32, cl. (o). — StatemeRts as P? ex'isteiice of 
relations Jiij) — Proof of age and order of birth of 
eJiiidre7i.] Case in which the plaint in a former 
Biiit verified by a deceased member of the family, 
and as such having special means of knowdedge, 
was held admissible under s. 32, sub-section 5. of 
the Evidence Act (I of 1^72), to prove the order 
iu which certain persons were born and their ages. 
DHANiiui.L V. Ram Chunder Gkose. 

•[24 Oalc. 265 

1 3.~s. 32, cl. (6 ). — Statement in loill — Words 
not purporting or ojorrating to extingnish an 
interest in the grre sent or in future ~Pegistratio 7 i 
Act {III of Iff), s. 17, c/. (Z^).] Section 17, cl. (Z>). 
of the Registration Act (III of 1877), does not 
render a passage in a will inadmissible in evi- 
dence if the w-ords of it do not purport or operate 
to estiaguish an interest in the present or in 
futuro. but state only past facts. Such a state- 
ment wmuld, if xiroved.be admissible also tinder s. 
32, cl. 6, of the Indian Evidence Act (I of 1872). 
Ghamanbu .Tavje Mahomed Ali Bohoei 'y. 
Multanchand; Shiv ham. 

[20 Bom. 562 

; s. 83. 

See Commission-Criminal Cases. 

[19 Bom 749 

• , S. 33. — Deceased witness— Criminal trial., 

Deposition in. Admissibility of , in civil suit. '\ A 
prosecution was instituted by 5 against Jf at the 
Instance, and, on behalf of for criminal tres- 
pass in respect of a certain house, and on bis own 
behalf for' assault and insult. 5 gave evidence 
at the trial iu support of these charges, A^subse- 
quenbly brought a civil suit against A' for 
possession of the same house under s. 9 of the 
Sp ecihc Relief Act. S died before the institution 
of the civil suit. At the trial of the civil suit, the 
deposition of S in the Criminal Court was tend- 
ered by F as evidence on the issue of possess- 
iou i — Reld, that S being dead, and j;he proceed- 
ings being between the same parties, and the 
issues being substantially the same, the deposi- 
tion of 5 was admissible. Fooleissoey Passee 
r. Nobin Chunder Bhunjo. 

[23 Calc. 441 

•, s. 34. 

See Evidence — Civil Cases — Accounts 
AND Account Books. 

[16 All. 157 
[L. R. 21 1. A. 6 
[18 All. 92 


BVIDENCB ACT (I OF 1872) —co7itmned,. 
, s. 35. 

See Evidence— Civil Cases— DECREESi 
Judgments and Proceedings in 
FORMER Suits— DEcfaEEs and Pro* 

CEEDINGS NOT INTER PaRTES. 

[18 Mad. 73^ 

1. — S, 35. — Public record — Admissibility of 
evidence— Teislihana gT^aioer — Bengal Beg illation 
{XII of 1817), s. 16.] 'J’he teishhaiia. paper kepfi 
by piatwaris under s. 16 of Bengal Regulation 
(XII of 1817) is not a public register or record* 
within the meaning of s. 3.5 of the Evidence Act, 
and is not admissible as evidence under that 
section. Baijnath Sioigh v. Snhhu Maliton, I. 

R. 18 Calc. 634 ; and jMcrieh v. iValiley, 8 A. Sc E. 
170, referred to. Samar Dasadh v, Juggul 
Kishore Singh. 

[23 Calc. 366 

2. ~S. ZB. — Cert if cate of guardimiship — 
JSvidenee of sninority.] A certificate of guardian- 
ship is not evidence of minority when the ques- 
tion of minority is in issue. Satis Chundei^ 
Multliopadhya v, Ilahendro Lai Pathuh, I. L. U. 
17 Calc. 849, followed, Gunjra Kuar v, Ablakh 
Pands. 

[IS All. 47S 

3. — s. ZB, ‘—Statements of fact by Settlement 

0/fcer 271 record of case — Public record^ Bntries 
2 / 2 .] Statements of facts made by a Settle* 
ment Officer in the column of remarks in the 
dl>aTeg}atrah,hvit not his remarks for the same, 
even though they may consist of statements of 
collateral facts which it was no part of his duty 
to inquire into, are admissible in evidence as 
being entries iu a public record stating facts, and 
made by a public servant in the discharge of his 
official duty, within the meaning of s. 35 of the' 
Evidence Act (I of 1872). Madhavrao Appaji 
Sathe V. Deonak. ^ 

[21 Bom. 695 

, s, 36. 

See Evidence— Civil Cases— Maps, 

[23 Calc. 335 

, s. 40. 

See Khoti Settlement Act, s. 17. 

[20 Bom. 475 

, S. 42. — Judgment as to transferability 

of tenures i7i adjobiing villages— Bvidence of 
custom or usage.^ In a suit by the landlords 
to avoid the sale of an occupancy holding in 
their mouzah and eject the purchaser thereof, one 
of the' questions was as to the existence of a 
custom or usage under which the ryot was 
entitled to sell such a holding : — Held, that a 
judgment of the High Court as to -the transfer* 
ability of similar tenures in an adjoining village 
of the same pergimnah is admissible as evidence 
of such usage under s. 42 of the Evidence Act, 
Dalglish v. Guzuffer Hassain. 

[23 Calc. .42T 
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EVIDENCE ACT (I OE 1872) —contimiecl, 
, s. 44. 

See Insolvent Act, s, 9. 

[21 Bom. 205 

, s. 48. * 

See Right of Occupancy— Teansfee 
OF Right. 

[23 Calc. 427 

— , S. 63. — JJnattestecl dnc'inncnt — ISIortgage 

— Transfer of Property Act {IV of s. ,59 — 

InadmissihUity of the unattested document in 
evidence to prove the deltd\ A mortgage for more 
than Rs. 100 wbica has been prepared and accept- 
ed, but which is not attested, is invalid, and it 
cannot be used in proof of a personal covenant 
to pay, being excluded by s. 68 of the Evidence 
Act. ^Madras Deposit and Benefit Society 
V, OONNAMALAI AMMAL. 

[18 Mad. 29 

, s. 74, 

See Stamp Act, Sch. I, Art. 22. 

[19 All. 293 

, S. 74. — Puhlie documents — Evidence Act^ 

s. 76 — Right of accused ‘person to inspect and have 
copies of Police reports — Grlminal Procedure Code 
(1882), ss. 157, 168 anid 178.] Held by the Full 
Bench (Subramania Aytar, J., disse?itlente) — 
Reports made by a Police-ofiicer in compliance 
with ss. 157 and 168 of the Criminal Procedure 
Code are not public documents wdthin the mean- 
ing of s. 71 of the Indian Evidence Act, and conse- 
quently an accused person is not entitled, before 
trial, to have copies of such reports: — Eeldhy 
Collins, C. J., and Benson, J. — The same rule 
applies to reports made by a Police-officer in 
compliance with s. 173 of the Criminal Procedure 
Code ‘.—Beld, by Shephard and Subramania 
Ayyar, JJ.— Reports made by a Police-officer in 
compliance with s. 173 of the Criminal Procedure 
Code are public docinnents within the meaning 
of s. 74 of the Indian Evidence Act, and conse- 
quently an accused person, being a person inter- 
ested in such documents, is entitled by virtue of 
s. 76 of the Indian Evidence Act to have copies 
of such reports before trial. Queen-Empress v. 
Aeumugam. 

[20 Mad. 189 

, s. 76. 

See s. 74. 

[20 Mad. 189 

See Onus of Proof— Documents re- 
lating TO Loans, Execution of, 
and Consideration for. 

[23 Calc. 950 

See Stamp Act, Sch. I, Art. 22. 

[19 All. 293 

,s. 77. 

See Onus of Proof— Documents re- 
lating to Loans, Execution of, 
* AND Consideration for. 

[23 Calc. 950 


EVIDENCE ACT (I OP 1S72) -contmued. 
, s. 78. 

See Stamp Act, Sch. I Art. 22. 

[19 AU. 293 

, s. 83. 

See Evidence — Civil Cases — Maps. 

[23 Calc. 335 

, s. 90. — Ancient documents. Proof of — 

Landlord and tenant — Suit for ejectment.'] In a 
suit for ejectment brought in 1894 the defendant 
contended that he held the land on permanent 
fazendari tenure, and produced a document, dated 
1848, by which his predecessor was given permis- 
sion to build upon the land. The plaintiff (land- 
lord), however, produced the counterparts of a 
subsequent lease to the same tenant (defendant’s 
predecessor), dated ISol.^which created a monthly 
tenancy, and of a later one to the defendant 
himself, dated 1859, creating a yearly tenancy 
determinable on a month’s notice, under which 
provision this suit was brought. The defendant 
denied that he had executed this document, and 
contended that it was nob proved. The lower 
Court held that these documents were admissible 
as ancient documents, and relying upon them , 
passed a decree for the plaintiff. On appeal, held, 
confirming the decree, that, having regard to the 
circumstances, the documents must be held proved, 
and the plaintiff was entitled to recover posses- 
sion of the land. Husain Govardhandas 
Parmanandas. 

[20 Bom. 1 

, s. 91. 

See Evidence — Civil Cases— Second- 
ary Evidence — Unstamped and 
Unregistered Documents. 

[18 Bom. 66 
[23 Calc. 851 

, s. 92. 

See Cases under Evidence — Parol 
Evidence — Varying or Contra- 
dicting Written Instruments. 

s. 94. 

See Evidence — Parol Evidence — 
Varying or Contradicting Writ- 
ten Instruments. 

[21 Bom. 335 

, s. 106. 

See Penal Code, s. 373. 

• [22 Calc. 164 

, s. 112. 

See Witness — Civil Cases— Persons 
Competent or otherwise to be 
Witnesses. 

[18 Bom, 468 

s. 114. 

See Bombay District Municipal Act, 
1873, s. 11. 

[20 Bom. 732 
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JSVIDENCS ACT (I OP lB'12)-co7itmued, 


See Onus of Proof — Documents 

RELATING TO LOANS, EXECUTION 

OF, AND Consideration for.'J 

[20 Bom. 367 

s, 115. 

See Estoppel— Estoppel by Conduct. 

[19 Bom. 374 


, s. 118. 

See Witness— Civil Cases— Persons 
Competent or otherwise to be 
Witnesses. 

[18 Bom. 468 


s. 126. 

See Privileged Communication. 


, [18 Bom. 263 

, ss. 129-131. 

See s. 132, 

j;21 Calc. 392 

1. — S- 132. — ‘‘ OompeXletV^ — Gompellinp witness 
to Linsioer questions.] The word ‘"compelled” in 
the proviso to s. 132 of the Evidence Act (I of 
1872) applies only where the Court has compelled 
a witness to answer a question, and not to a case 
where the witness has not asked to he excused 
from answering a question, but gives his answer 
without any claim to have himself excused. 
Queen-Empress Moss, 

[16 All. 88 


2 — s. 132, and ss. 129, 130 and 131.— 

Compelling loitness to answer cquestions.] The mere 
6ubp(Buaiug of a witness or ordering him to go 
into the witness-box does not compel him to give 
any particular answer or to answer any particular 
question. The words “shall he compelled to give” 
ins. 132 of the Evidence Act, apply to pressure 
put upon a witness after he is in the box, and when 
he asks to be excused from answering a question. 
The wording of ss. 129, 130, 131, 132 and 148 
of the Evidence Act compared and discussed. 
Mohee Sheikh v, Queen-Empress. 

[21 Calc. 392 

, s. 137. 

See Witness— Criminal Cases— Exam- 
ination OF Witnesses. 


[21 Calc, 401 

, s. 145. 

See Evidence — Criminal Cases — 
Statements to Police-officers. 

[19 All. 390 

S. 161. 

See E\mdence — Criminal Cases — 
Statements to Police-officers. 

[19 All. 390 

- s. 165. 

See Witness— Criminal Cases— Exam- 
ination OF Witnesses. 

[24 Calc. 288 


EVIDENCE ACT (I OP 1872) — eonnhided, 

, s. 167. — Eridence improperly admitted — 

Power of High Court on appeal'-Power to deal 
with verdict\f jury~Kew trial,] The provisions 
of s. 167 of the Evidence Act (I of 1872) 
apply to criminal trials by jury/ When part of 
the evidence, which has been allowed to go to the 
jury, is found to be irrelevant and inadmissible, 
it is open to the High Court in appeal either to 
uphold the verdict upon the remaining evidence 
on the record under s. 167 of the Indian Evi- 
dence Act (I of 1872) or to quash the verdict 
and order a retrial. The law as settled in Eng- 
land by the Queen v. Gilson, L. E, 18 Q. B. D. 
537, and as stated by the Privy Council in Maldn 
V. Attorney -General of New South Wales, L. R. 
(1894), A. C. .57, with, reference to the granting 
of new trials where evidence has been impro- 
perly admitted, does not apply to India. Wafa- 
dar Khan v. Queen-Empress, I. L. R. 21 Calc. 955, 
not followed. Queen-Empress Ramchandra 
Govind Harsh e. 

[19 Bom. 749 

EXAMINATION OP ACCUSED. 

See Confession— Confessions to Mag- 
istrate. 

[21 Calc. 642 

[21 Bom. 495 

See False Evidence— Generally. 

[19 All. 200 


EXCHANGE, RATS OP. 

See Execution OF Decree— Orders and 
Decrees op Privy Council. 

[23 Calc. 357 


EXECUTION OP DECREE, 


Col. 


1. Effect of Change ^of Law pending 

Execution ... 404 

2. Proceedings in Execution ... 407 

3. Application for Execution and Power 

of Court ... 407 

4. Orders and Decrees of Privy Council 411 
o. Decree to be Executed after Appeal 

or Review 

6. Notice of Execution 

7. Transfer of Decree for Execution, 

and Power of Court as to Execution 
out of its tTurisdiction 

8. Execution by Collector 

9. Mode of Execution — 

{a) Declaratory Decrees 
(h) Joint Property 
(e) Maintenance 
{(1) Mortgage 
(e) Partition 
(0 Possession 
(^) Principal and Surety 

10. Execution by and against Represen- 

tatives 

11. Joint Decrees, Execution of, and 

Liabilities under 

12. Striking off Execution Proceedings 


412 

414 


414 

416 

416 

416 

416 

418 

418 

420 

420 

421 

421 

424 

425 



( 401 ) 

EXB.OUTION OP DBCRBE-fowiiwxei. ! 

See Cases under Appeal— Execution : 
OP Decree. ; 

( 

See Attachment— Alienation during i 
Atitachment. ! 

[17 Mad. 58 ! 
See Cases under Civil Procedure i 
Code, s. 244. | 

See Civil Procedure Code, s. 257A. ; 

[17 Mad. 382 i 

See Civil Procedure Code, s. 357. 

[19 All. 144 S 

See Collector. 

[16 All. 1 , 

See Ghatwali Tenure. 

[23 Calc. 873 

See Hindu Law— Debts. 

[19 All. 26 

See Injunction— Special CAses — Exe- ; 
cuTiON OP Decree. i 

[18 Mad. 338 
.See Hindu Law— Widow — Interest in 
Estate op Husband— By Inheri- 
tance. 

[19 All. 235 

See Mamlatdar, Jurisdiction of. 

[18 Bom. 449 

See Mamlatdars Courts Act, s. 17. 

[19 Bom. 675 

See Money Paid under Decree. 

[17 Mad. 82 

See Munsip, Jurisdiction of. 

[19 Mad. 445 

See Pauper Suit— Suits. 

* [18 AIL 419 

against property not covered by 

decree. 

See Malabar Law— Joint Family. 

[18 Mad. 451, 452 note 

See Sale in Execution op Decree— In- 
valid Sales— Execution against 
Property not Covered by Decree. 

[18 Mad. 451, 452 note 

, Application for. 

See Bengal Tenancy Aot, Sch, III, 
Art. 6. 

[21 Calc. 387 
[22 Calc. 644 

See Certificate op Administration — 
Eight to Sue or Execute Decree 
without Certificate. 

[16 All. 26 
[18 AIL 34 


( 402 ) 

EXEOtTTION OP DECRUE—eontUmeii. 

See Civil Procedure Code, s. 230. 

[18 AU. 49, 482 

See Court-Fees Act, s. 11. 

[24 Calc. 173 

See Limitation Act, s. 14. 

[18 Bom, 734 

See Limitation Act, Art. 178, 

[16 All. 237 
[17 All. 39 

See Cases under Limitation Act, Art. 
179. 

See Practice — Civil Cases — Party 
attaining Majority. 

, [22 Calc. 270 

See Cases under Surety — Enforce- 
ment op Security, 

5 Application for, Dismissal of. 

See Res Judicata— Judgments on 
Preliminary Points. 

[21 Calc. 784 
[L. R. 21 I. A. 89 

[18 Mad. 131 

j, Application for, Objection to, by 

person not party to decree. 

See Superintendence of High Court — 
Civil Procedure Code, s. 622. 

[19 Bom. 544 

5 Application to restrain. 

See Injunction— Special Cases— Exe- 
cution OF Decree. 

[18 Mad. 338 

[23 Calc. 351 

, Cliange of law during. 

See Sale for Arrears op Rent- 
Incumbrances. 

[22 Calc. 364 

, Mode of. 

See Decree — Form op Decree — 
Possession. 

[18 AIL 440 

— , Order in. 

See Res Judicata— Orders in Execu- 
tion op Decree. 

“ [19 Mad. 54 

See Special or Second Appeal— Small 
Cause Court Suits — General 
Cases. 

[18 AIL 481 

Order in, concurrent by two 

Courts. 

See Sale in Execution of Decree- 
Invalid Sales— Want of Juris- 
diction, 


DIGEST OF CASES. 


119 Bom. 639 
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EXECUTION OE DECRI}E-r^o?ithi?^6d, 

, Order interfering with. 

S^e Magistrate, Jurisdiction of — 
Powers op Magistrates. 

[17 All. 485 

pending appeal. 

Scii Mesne Profits— Assessment in 
Execution and Suits for Mesne 
Profits. 

[21 Calc. 989 
[22 Calc. 434 
to Restitution of Rights by Motion. 

[21 Calc. 340 
[19 All. 136 

satisfied out of Court. 

Sde Penal Codecs. 210, 

[23 Calc. 971 

, Stay of execution. 

to Appeal to Privy ^Council— Stay 
OF Execution pending Appeal. 

[19 Bom. 10 
[19 Mad. 140 

to Jurisdiction of Civil Court— 
P„ENT AND Revenue Suits, N.-W. P. 

[16 All. 483 

to Limitation Act, Art. 179— Period 
FROM WHICH Limitation Runs— 
Continuous Proceedings. 

[17 All. 425 

See Privy Council, Practice op— Stay 
OF Execution pending Appeal, 

[22 Calc. 1 
[L. B. 21 I. A. 170 

Stay of execution, Order refus- 
ing. 

to APPEAL— Orders. 

[20 Mad. 366 

, Step in aid of. 

See Cases under Limitation Act, 
Art. 179— Step in Aid of Execu- 
tion. 

Striking off proceedings in^ 

See Appeal— Orders. 

[17 All. 243 

Suit for land wrongly taken in. 

See Civil Procedure Code, s. 244— 
Questions in Execution of 
Decree. 

[22 Calp. 483 

Suit to restrain. 

See Fraud— Effect op Fraud. 

[18 Mad. 378 
[20 Mad. 323 


EXECUTION OE DECREE -eontmiied. 
, Transfer for execution. 

to Civil Procedure Code, s. 244 — 
Question in Execution of Decree. 

r[24 Calc. 473 

See Jurisdiction of Civil Court — 
• RevenueCourts — Orders opReve- 

NUE Courts. 

[18 All. 43T 

See Limitation Act, Art. 122. 

[24 Calc. 473 

See Limitation Act, Art. 179— Step in 
Aid of Execution. 

[22 Calc. 375 

See Limitation Act, Art. 180. 

[22 Calc. 921 

See PviGHT OF Suit— Sale in Execu- 
tion OF Decree. 

[19 Bom. 216 

(1) EFFECT OF CHANGE OF LAW PENDING 
EXECUTION. 

1. — Alterationinp'oee&ure — Betrospectiveefcct 
ofAct—’Gonstriiotionof statutes.'] Alterations in 
forms of procedure are retrospective in effect, and 
apply to pending proceedings, Hajrat Akeam- 
NISSA Begam V , Yaliulnissa Begam. 

[18 Bom, 428 
Balxbishna Pandharinath V . Bapu Yesaji. 

[19 Bom. 204 

2k.— Civil Procedure Code (1882), s. 310H — Civil 
Procedure Code Amendment Act (F^/ 1894), 5.2 
— Construction of Statute — Act creating new rights, 
Effect of — Sale in eicecution of decree held after Act 
V of 1304 came into operation, the execution pro- 
ceedings heing commenced hefore — Retrospective en- 
actment when applieahle to ^pending proceedings — 

I General Clauses Consolidation Act (loflSQS), s. 6.] 

I On the. 30bh January, 1894, an application was made 
j for execution of a decree passed on the 5th of the 
same month, and certain property was thereafter 
duly attached. On the 8th February, 1 894, the sale 
proclamation was published, and, on the 26th 
March, the sale was held. On the 17th April, 
1894, the judgment-debtor applied to the Court 
under the provisions of s. 310A of the Code of 
Civil Procedure (which section was added to the 
Code by Act Y of 1894, and which came into 
operation on the 2nd March, 1894) to have the 
sale set aside on payment to the auction-purchaser 
of 5 per cent, on the "purchase* money and to the 
decree-holder of the amount mentioned in the 
sale proclamation. The auction-purchaser resist- 
ed the application on the ground that the section 
could not affect the sale in question : — Seld 
(Petheram, C.J., and O’Kinealy, J,, dissenting) 
that the section conferred a new and substantive 
right on the judgment-debtor, and was not merely 
a matter of procedure ; and that, as Act Y of 1891 
does not clearly indicate the intention of the 
Legislature, that it was meant to have Retrospec- 
tive effect, the section had no application to 
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EXE30UTI0N OE DECREE- —contlnnecl, 

(1) EFFECT OF CHANGE OF LAW PENDING 
EXECUTION — contimied, 

pending proceedings, and the judgmenfc-debfcor 
was not entitle(? to have the sale set aside under 
its provisions: — Held, Petheuam, C. J., and 

O’Kinealy J., that the section merely dealt wit^h 
a matter of procedure and applied to the sale, 
which the judgment-debtor was entitled to have 
set aside. Per Petheram, C. J.— All that s. 310A 
does, so far as the decree-holder and judgment- 
debtor are concerned, is to extend the period 
during which the latter may discharge his liahil- : 
ity by 30 days beyond the date of the sale, and j 
is merely a modification of the way in w^hich the i 
successful litigant may obtain the fruits of his | 
decree ; and eveu if it be considered as creating j 
a new and substantive right in the judgment- ! 
debtor, the words used by the Legislature in Act | 

V of 1894 must be taken to have been used with ■ 
the express intention that the section should have ! 
^retrospective effect in the sense that it should take 1 
effect on sales held after the Act came into opera- | 
tion, though the execution proceedings, of which i 
the sale was a part, had been commenced before 
the Act came into operation. Per O'Kinealy, ! 
J. — Act XIY of 1882 is on the face of it, an Act | 
of procedure and nothing more, and what the ; 
Legislature intended to do by Act V of 1894 was | 
to amend the rules of that Code with regard to ; 
the sale and delivery of property, and the section, I 
both in form and substance, is merely a rule of ; 
procedure under wUich no party has a vested ; 
interest. In addition, as under s. 316 of the I 
Code, a purchaser has no vested interest in the ; 
property before the date of the certificate, he j 
could not insist on the sale being confirmed and i 
a certificate being given him if the amount due ! 
by the judgment-debtor be paid in before that j 
date. Lai Molmn Multerjce v. Jogeiidra Ghunder | 
Itoii, I. L, R. 14 Calc. 636 ; Tapsee Singh v. Pam 1 
Sa,ru7i Koeriy I. L. R. 15 Calc, 376; Pzir Ally. | 
Pam Koinal ShaJta, F. L. R. 1 5 Calc. 383; and j 
JOehnarain Putt v. Norendva Krishna^ I. L. R. 16 j 
Calc. 257, referred to. GiRISH Chundra Basu v, 
Apurba Krishna Dass. 

[21 Calc. 940 

Z,~~Gii'il Procedure Gode (1882), s. 310 A — Civil 
Procedure Code Amendment Act ( V of 1894)—(7t)?^- 
struction of Statute — Effect of Act creating neio 
Q'iglits — Sale in execution of decree held after Act 

V of 1894 came into ogoeration, the executiori pro- 

ceedings being commenced before — General Glauses 
Consolidation Act 1868), 5 . 6 — Bengal Tenancy 

Act {VIII e/ 1885), s. 174 — Givil Procedure Code 
(1882), s. &22Superintend6nce of High Gourt.'\ 
On the 8th February, 1894, a decree was ob- 
tained against A and others in the Small 
Cause Court of Calcutta, and was subsequently 
transferred to one J who was substituted in the 
place of the original decree-holder. On the 26th 
July, J applied in the Small Cause Court for 
execution of the decree, and, on the same date, 
the decree was transferred for execution to the 
District Court of Bankura. On the 3rd August, 
a writ of* attachment issued, and, on the 6th, 
it was served. Sale proclamation issued on the 
11th and was served on the 14th August, and, on 


EXECUTION OP BmCnBB-eontinued. 

(1) EFFECT OP CHANGE OF LAW PENDING 
EXECUTION — continued. 

the 20th September, the sale took place. On tbe^ 
27th September, 1894, the judgment-debtor ap- 
plied, under s. 3 10 A of the Code of Civil Pro- 
cedure, which section became part of the Code, 
under the provisions of Act V of 1894, passed on 
the 2nd March. 1891, to have the sale set aside. 
The District Judge relying upon the case of 
Girisli Chundra Basu v. Apiirba Krishna Bassy 
I. L. R. 21 Calc. 940, together with the principlo- 
enunciated in the cases of IjuI Mokun Cloolicrjes 
Y. Jogendra Chundra Boy, I. L. R. 14 Calc. 636 
and tlzir All v. Ram Komal Shaha, I. L. R. 15 
Calc. 383, refused to set it aside, on the ground 
that s. 8 10 A was not a mere matter of pro- 
cedure. and Act V of 1894 had no retrospective- 
effect, and therefore s. 310A was not applicable' 
to proceedings in execution of a decree which had-, 
been passed before that section came into opera- 
tion. In an application under s. 622 of the Civil 
Procedure Code to set aside this decision as wrong : 
— Beld, by the Full Court, that the decision in 
Lai Mohun Moohergee v. Jogendra Ghunder Roy, 
I. L. R. 14 Calc. 636, bo far as it holds that s. 17A 
of the Bengal Tenancy Act creates a new right 
in a judgment-debtor, and is therefore inapplicable- 
to a case in which the decree was passed before 
that Act became law, is wrong. *The cases of 
Uzlr AVi y. Ram Komal Shaha, I L. R. 15 Calc. 
383 ; and Glrish Ghundra Basu v. Apurha Krishna 
Dass, I. L. R. 21 Calc. 910, which are based upon, 
the same principle, are also wrongly decided. 
Quaere: Whether the decision in Lai Mohun 
Mnherjee v. Jogendra Ghunder Roy, I. L. R. 14 
Calc. 633, was correct under s. 6 of the General 
Clauses Act by reason of the execution proceed* 
iugs having been commenced under Bengal Act 
YIII of 1869, an Act repealed by the Bengal 
Tenancy Act? That question did not arise in 
the present case, for though the execution proceed- 
ings were instituted under the old law, the case 
is unaffected by s. 6 of the General Clauses Act, 
as the change in the law was brought about, 
not by the repeal of the old Act, but by the addi- 
tion to it of a new section (310A) : — Held, there- 
fore, that s. 3 1 0 A was applicable to the proceedings, 
in execution in the present case, and in that view 
the Court below was bound, upon the application 
of the judgment-debtor, to set aside the sale, and' 
not having done so, it had failed to exercise 
jurisdiction within the meaning of s. 622 of the 
Code. The Court had power, therefore to interfere^ 
under that section. Jog-ODANUND Singh v. 
Amrita LaIj Sircar, 

[22 Calc. 767 

4, — Civil Procedure Code (1882), s, 310A — Civil 
Procedure Code Amendment Act {V of 1894) — 
Application of Act V of 1894 when proceedings 
in execution had commenced before its enact- 
ment — Sale in execution of decree, Ayplication 
to set aside, '] A house of the judgment-debtor, 
having long previously been attached in .execu- 
tion of a decree, was brought to sale on the 9th 
of March, 1894, that is, shortly after the enact- 
ment of Act Y of 1894, The judgment-debtor now 
applied under the Civil Procedure Code, s, 310A, 
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fl) EFFECT OF CHANGE OF LAW PENDING 
' EXECUTION— 

that the sale be set aside: — Tleld^ that the 
provisioQS ot Act V of 1894, whereby the above- 
meetioned section was added to the Civil Proce- 
dure Code, were applicable to the case. Ran&a- ■ 
«AMI NAIDU r. ViRASAMI CHETTI. | 

[18 Mad. 477 i 

■^,--GiLjanitZduMa,i\^ ActiBonihuj Act VI of ! 
1S8S), 81— In execution of n decree upon \ 

xiortgniiehefore the Act—yecesdtij of sanction p' ! 
the Governor In Gouncil to the snle.^ Certain I 
UilnhlarL estate was mortgaged uuder a snnlihat 1 
executed before the Gujarat Talukdars Act i 
(Bombay Act VI of 188S) came into force. On | 
■the 22ud August, 18S9 (L^., subsequent to the ; 
Act coming into force), ‘a decree was passed for ; 
•sale of the mortgaged property. The decree was j 
transferred for execution to the Collector, who i 
refused to put up the property to sale without the ' 
previous sanction of GovecnmSnt as required j 
by s. ol of the Talukdari Act: Meld, th-nt s. 31 ; 
of the Act had no application to the present case, i 
The .s’u?i-morfcgage having been executed before ; 
the Act came into force, and left with its validity 
untouched by cl, (1) of s. 31, the ordinary re- I 
medy of the mortgagee to bring the property ! 
to sale was not taken away by that section. The . 
-sanction of the Governor in Council was there- ! 
fore not necessary to the sale in execution of the 
decree on the mortgage. Nagar Pragji v, 
JlVABHAI BaVAJI. ^ or. 

[19 Bom. 80 

See Doshi Folchand v. Malek Dajiraj. 

[20 Bom. 565 

in which the correctness of the above decision 
was doubted. 

(2) PROCEEDINGS IN EXECUTION. 

Q^^Ohjectlon to application for execution of 
decree dp person not party to decree— Practiced] A 
person, not a party to a suit, is not entitled to 
object to the issue of an order for execution of 
the decree. Nathubhai Molchand Naka 
BAB0, 

[19 Bom. 544 

Procedure Code s. 43.] Section 
43 of the Civil Procedure Code (Act XIV of 1832) 
is not applicable to proceedings in execution of 
decree. So, held by Edge, C. J., and Tyrrell, 
Knox, Blair and Burkitt, JJ. Sadho Saran 
r. HawalPandl. 

ri9 All. 98 


(3) APPLICATION FOR EXECUTION AND 
POWER OP COURT. 

3 , Qicil Procedure Code Amendment Act ( VI of 

1892), s. 4 — Proceed ings in the su it, J Applications 
for execution of the decree are proceedings in the 
suit. Sadaseiv Gakfatbao i\ Vitthaldas 
Nakchahb. 

[20 Bom. 198 
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(3) APPLICATION FOR EXECUTION AND 
POWER OF continued, 

g^^Glvll Procedure Code (1882)^ -9. i'^—Sucemwe 
applications for execution in respect of dlf event 
relief s granted Ijy the same decreed] Section 43 
of the Code of Civil Procedure is nob applicable 
to proceedings in execution of decree. So held 
by Edge, 0. J., and Tyrrell, Knox, Blair and 
Burkitt, JJ, Where a decree grants different 
reliefs, as for example, possession of land and 
mesne profits, it is competent bo the decree-holder 
to execute such decree by means of separate and 
successive applications in respect of each relief. 
So held by Edge, C. J., and Tyrrell, Knox, 
Blair and Burkitt, JJ. Ram Bahsh Singh v. 
Madat AIL 7 N. W. 9.5 ; and Radha Kishen Rail v. 
Itadha Per shad Sing, I. L. R. 18 Calc. 5i5, cited. 
Sadho Saran v. Hawal Pande. 

[19 All. 98 

XQ,—AppllcaIlon for execution dismissed for 
default— Power of the Court to restore such applica- 
tion to the fie— Civil Procedure (1882), ss, 10.3 
and ^^7— Civil ProcedureOode Amendment Act ( VI 
of 1892), s, i— Construction of statuted] There is 
nothing in the Code of Civil Procedure (XIV of 
1882) as amended by Act VI of 1892, which 
authorizes a Court to apply to execution proceed- 
ings any of the procedure enacted in Chap. VII 
, of”the Code. Accordingly a Court cannot, under s. 

I 103 , restore bo the file an application for execution 
i which has been dismissed for default, Altera- 
i tions in forms of procedure are retro.?pecbive in 
1 effect, and apply bo pending proceedings. Hajrat 
i AKEAMNISSA BBGAM V. VaLIULNISSA BEGAM. 

I [18 Bom. 429 

I Where an application for execution has been 
s dismissed for default, a fresh application can be 
■ made. Hajra.t Akramnissa Begam v, Valiul- 
i NissA Begam. ^ 

I [18 Bom. 429 

Tirthasami i\ Annappayya. 

[18 Mad. 131 

W,— Civil Procedure Code (1882), ss. 98, 248 and 
647 — Xotlce of execution— Dismissal of agopUcation 
on failure of both parties to appear on the 
appointed day.] A darhhzst for the execution of 
a decree can be dismissed when on its presentation 
i a notice is issued to the judgment-debtor under 
I g. 248 of the Civil Procedure Code (Act XIV of 
1882), and neither party appears on the day on 
which it is made returnable. Tukasam v, 
Khandu. 

[20 Bom. 541 

12. — Procedure applicable to execution of decrees 
— Appeal,Right of —Rev lew— Civil Procedure Code, 
s. ^tt'd—Llmitatlond] It is the duty of a Court to 
which an application to execute a decree is present- 
ed to satisfy itself, whether or no such appli- 
cation is barred by limitation. If the Court on 
such an application omits to decide the question 
i of limitation, or decides it against the'judgment- 
; debtor, and, in his opinion, wrongly, the judgment- 
debtor may either appeal or can apply under s. 
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(3) APPLICATION FOR EXECUTION AND 
POWER OF COVRT—GLmtmved. 

323 of the Code of Civil Procedure for review of 
the Court’s ordeT, and this whether notice of the 
application for execution had been issued to him 
or not. A Court in executing a decree should look 
to the substance rather than to the form of appli- 
cations presented to it. Where an application 
was made by a judgment-debtor objecting to the 
execution of a decree against him on the ground 
that it was barred by limitation, previous objec- 
tions to execution having been disallowed, it 
was held that the relief prayed for being one 
which could only be granted by way of review 
the application should be treated as one for that 
purpose, Ramu Rai v, Dayal Singh. 

[16 All. 390 

13. -/?/ I'isdiotloii of the Court to which a decree is 
sent for execution — Code of Clcil Procedure (1882), 
ss, 223, 228 and 239 — Question of limitation.'] The 
Court to which a decree is sent for execution 
under s. 223 of the Civil Procedure Code has juris- 
diction to decide whether or not the execution 
was barred by limitation. Leaho v. Daniel. B. L. 
R. Slip. Vol. 970; 10 W. R. 10 F. B. Nursing 
Doyal V. Ilurnjhur Saha^ I. L. R. 6 Calc. 897 ; 
Jassoda Koer v. Land Mortgage Bank of India, 
I. L. R. 8 Calc. 916; Sriltary Mundal v. Murari 
Choivdhrg, I. L. R. 13 Calc. 257, referred to. 
Soo7nut Bass v. Bhoohun Ball, 21 W. R, 292; 
Lootfoollah V. Keerut Chanel, 21 W. R. 330 ; 13 
B. L. R. A. P. 30 ; and Ranm Rai v. Doijal Singh, 
I. L. R. 16 All. 390, dissented from. Chhotay 
Lall V. PuRAN Mull. 

[23 Calc. 39 

14. — Effect as regards limitation of striking off" 
petition for execution of decree — Second aiypiica- 
tion, loithout express leave granted when the first 
was struoli off — Code of Civil Procedure (1882) 
ss.'^i'^ and^M — C'ml Procedure Code Amendment 
Act {VI of 1892), I and o - Limitation.] It 
is clear, both from the Code of Civil Procedure 
itself, and from the provisions of the Limitation 
Act of 1877, that a succession of applications for 
execution is contemplated. Section 647 of the 
Code of Civil Procedure cannot, on its true 
construction, be applied to execution of decree, 
and was inapplicable to petitions for execution 
before, and independently of, the passing of 
Act VI of 1892, ss. 4 and 5. A first application 
for execution of a decree having been, on the 
decree-holder’s petition, struck off the list of cases 
pending for hearing, a second application was 
made within the period of limitation : — Held, 
that the first application, notwithstanding that 
the order striking it off had been made, was not 
annulled, but afforded a fresh starting point for 
limitation '.—Held, also, that although the petition 
for execution had been withdrawn without leave 
to apply again having been expressly granted by 
the Court, the petitioner’s right to renew his 
petition, within due time, remained. The pro- 
visions of 8 . 873, which could only have applied 
through the effect of s. 647, had not been 
rendered applicable thereby to petitions for exe- 
cution. The judgment in Sarju Prasad v. Sita 


EXECUTION OP DECREE — continued. 

(3) APPLICATION FOR EXECUTION AND 
POWER OF COVRT-^continued. 

Ram, I. L. R. 10 All. 71, overruled ; that in Bunlio 
Behary Gangopadhya v. Nil Madlruh Cliutto- 
padhya, I. L. R. 18 Calc. 635, approved. Thakur 
Prasad r. Fakir-ullah. 

[17 All. 106 
[L. R. 22 I. A. 44. 

Reversing on appeal Fakir-ullah v. 

Thakur Prasad. 

[12 All. 179 

15.— Question of jurisdietion — Court executing 
decree.] It is competent to the Court charged with 
the execution of a decree to consider the question 
as to whether the Court which passed the decree 
had jurisdiction to pass it, unle.93 the decree itself 
precludes that questioff. Mukammad Snlaimaji, 
Khan v. Fatima, I. L. R. 11 All. 314 ; and Musa- 
Jlgji Ahmed v. Pimnaiuaid Kyivsey, I.L.R, 1 5 Bom. 
219, referred to. Imdad Ali v. Jag an Lal. 

[17 All. 478 

IQ.^Civll Procedure Code (1882), 235 

Order absolute for sale^ Application for — Veri- 
fication of appUcatiori— Limitation— transfer of 
Property Act {IV of 1882), 5. 89.] An appli- 
cation for an order absolute for sale of mort- 
gaged property under the provisions of s. 89 
of the Transfer of Property Act, 1882, is not 
an application for execution of a decree, and 
need not therefore be in the form prescribed by’ 
s. 235 of the Code of Civil Procedure. A. 
decree was passed in a mortgage suit on the- 
13th July, 1887, by consent, which directed that 
the amount due was to be paid in ten annual 
instalments during the years 1295—1304 (1888 — 
1897) in the month of Palgoon (February) each 
year, and that, on default of three successive 
instalments, the w^hole amount was to become at 
once due and payable. The mortgagor having 
defaulted in payment of the instalments due in the- 
years 1797, 1298 and 1299(1880, 1891 and 1892), the 
mortgagee, on the 18th February, 1893, presented 
an application to the Court, ' under s. 89 of 
the Transfer of Property Act, for an order abso- 
lute for sale. That application was not verified 
by the mortgagee, and the mortgagor objected 
that, not being so verified as required by s. 235- 
of the Code, it could not be granted. On the 
9th May, 1893. the mortgagee applied for and 
obtained leave to verify the application, which he 
did on that day. It was urged on behalf of the 
mortgagor that the application must be treated, 
as made on tjhe 9th May and therefore, not within 
three years of the date on which the 1297 instal- 
ment became due (7th March, 1890), and that it 
was therefore barred by limitation : — Held, that 
the application did not require to be in the form 
provided by s. 235, and consequently the non- 
verification did not affect it, and that it was 
not barred by limitation. Ajudhia Pershad u, 
Baldeo Singh. 

[21 Calc. 818 

17. - ictive application for execution .of 
decree — Civil Procedure Code (1882), ss. 245 and 
647 — Amendment of execution petition-~--LimUa^ 
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(3) application for execution and 

POWER OF COURT— 

’cion.'] One, being- entitled under a decree of 1809 
to a share in the income of a zemindarij obtained 
a decree in a suit of 1887 ag’aiiist cercain recent 
purchasers of the zemindari, declaring- that he 
had a valid charge on the estate and awarding to 
him, besides his costs, the amount due in respect 
of one year. He now applied in execution of the 
latter decree for payment of the amount due in 
respect of five years as well as his costs. An ap- 
'piication to amend the petition for executiou by 
inserting a reference to the former decree was 
made after the right of the petitioner in respect 
of some of the years in question had become 
barred by limitation. This application was refused 
by the Court of first instance : —Held, that, under 
the circumstances of th*e case, the amendment 
should have been allowed to be made. Sattappa 
CHli’TTI l\ JOG£ SOORAPPA. 

[17 Had. 67 

• 

IS. — De/ act In appl Icatlon for exec u tlon — Step 
dnaid of execution — GlvU Procedure Ck)dc^ s. 235.J 
Where there has been in fact an application for 
execution made by the party entitled to make it, 
it is to be regarded as a step in aid of execution 
within the meaning of the Limitation Act, Art. 
179, although by mistake a deceased judgment- 
debtor is named as the person against w’hom exe- 
cution is sought. Samia Pillai r. Chockalinga 
■Chettiar, 

117 Mad. 76 

10.— Application defective in form— Decree for 
performance of partlculnr Acts — Civil Procedure 
Code (1882), ss. 235, 2b0 and 539.] In a suit 
brought under s. 539 of the Code of Civil Procedure 
(Act XIV of 1882) a decree was passed appointing 
the defendants managing trustees of a Hindu 
temple, and laying down certain rules for their 
.guidance in future. The plaintiffs applied for 
execuiion of the decree, and filed a davkhast, 
•praying that the defendants be ordered to act as 
^directed by the decree, and that, if they failed 
to do so, steps be taken according to law ‘.—Held, 
that the darkltast was not in accordance with 
6. 235, ci. Cy), or s. 260, of the Code, as it did not 
: specify the mode in which the assistance of the 
Court was sought. Karamchand Gokaldas v. 

OHELABiiAI OHAKALDAS. 

[19 Bom. 34 

(4) ORDERS AND DECREES OF PRIVY 
COUNCIL. 

20. — Application to receive and fie order for \ 
purpose if execution — Erroneous order. Effect of— | 
Civil Proeedure Code, s. 610, Function of Court 
.under — lieceiver, Lim of, on estate— Alteration or ( 
amendment of decree.] On receiving and filing I 
under s. 610 of the Civil Proceiure Code, an 
order of Her Majesty in Council made on appeal i 
from an order or decree of the Court of original j 
.instance, the latter Court performs a function 
which is purely ministerial. Pitts v. La Fontaine 
‘L. R, 6 App. Cas. 482, referred to. The effect of 
the order, however erroneous, on the suit itself 
v^jannot be discussed on an application of this 
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BXBCXJTIONT OP DBCB/BB — continlicd, 

j (4) ORDERS AND DECREES OF PRIVY 
j OOV^Glh— concluded. 

: nature. A receiver, however, wh^ is divested by 
I such order, has a lien on the estate for his claims 
j and allowances. Bertrnnd v. Davies, 31 Beav. 
i 4*29; Fraser v. Burgess, 13 Moo. P. 0. 314 ; and 
; Batten v. WedgewoocC Coal Iron Co., L. R. 
j 28 Ch. D. 317, followed. Senihle — The proper 
I course for the party aggrieved by the order is to 
i apply to Her Majesty in Council to make the 
necessary alteration or modification in such order. 
PrEMLALL MuLUCK V. SUMBHOOXATH RoY. 

[22 Calc. 930 

21. — Decree of Privy Gouneil for costs — 
i Bate of exchange — Civil Procedure Code (iS82), 
i s. 610 — Meaning of '‘‘for the time being.''] Under 

s. 610 of the Code of Civil Procedure, the 
amouut payable must be calculated at the rate 
of exchange for the time being fixed by the 
Secretary of State for India in Council, and 
the words for ’‘the time being-” have refer- 
ence only to the time at which the order of the 
I Privy Council was passed, and not to the time at 
j wliich execution was taken out. Parani Sulih v. 

' Bam Bayal, I. L. R. 8 All. 650, dissented from. 
Where interest on costs is nob allowed in the order 
of Her Majesty in Council, such interest cannot 
be given by any Court in this country. Forester 
V. The Secretary of State for India, 1. L. R. 3 
Calc. 161 ; L. R. 4 I. A. 137, referred to. 
Dakhina Mohan Roy Chowjdhry v. Saroda 
Mohan Roy Chowdhry. 

[23 Calc. 357 

(5) DECREE TO BE EXECUTED AFTER 
APPEAL OR REVIEW. 

22, — Appeal against part of decree — Decree' 
affirmed in appeal — Period from lohich limitation 
runs after an appeal.^ In a suit for the .value of 
goods aud for damages, theUourb allowed the claim 
with respect only to a portion of the plaintiffs' 
claim, and rejected the rest. The plaintiffs 
appealed against the latter part of the decree. 
The decree was confirmed in appeal. The plain- 
tiffs applied for execution of the decree after the 
expiration of three years from the date of the 
original decree, but within three years from the 
date of the appellate decree. The lower Court 
rejected the application as time-barred, being of 
opinion that the original decree still existed, 
there having been no appeal against that part of 
the decree which allowed the claim : — Held, dis- 
charging the order of rejection, that when the 
Appellate Court confirms the decree of the Court 
below, the latter becomes incorporated in the 
decree of the Appellate Court, which is thence- 
forth the only decree to be executed. Sakhal- 
CHAND RIKHAWDAS V. VeLCHAND GuJAR. 

[18 Bom. 203 

SHIVLAL KaLIDAS V. JUMAKLAL NaTHIJI 
Desai. 

[18 Bom, 542 

Habkant Sen v. Bieaj Mohan Rot, 

[23 Calc. 876 
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JIXBDUTION OF DECREE — continued, 

(5) DEGREE TO BE EXEOUTED AFTER 
APjPEAL OR REVIEW — contimied^ 

23. — Executxmi of decree for rent and canoelment 
of Imse — Decree of Ajopellate Gourt—Gomputation 
of time for payment from ^‘date of decree'''' under 
Gliota Nagpore Landlord and Tenant Act [Bengal 
Act I of 1879), s. 88.] A decree under s. 88 of the 
Ohota Nagpur Landlord and Tenant ProcedureAcfc 
(Bengal Act I of 1879;, provided that on failure 
of the defendant (tenant) to pay the amount due 
under the decree within fifteen days, his lease 
should be cancelled. An appeal preferred against 
the decree was dismissed, and the defendant paid 
the decretal amount within fifteen days of the 
date of the appellate decree. Some time after, 
the decree-holder applied for execution of the 
decree and cancelmeut of the lease. The appli- 
cation was rejected by the Court below : — Held, 
that in a case where the decree of the original 
Court was not executed pending the appeal to the 
higher Court, the words “ date of the decree ” in 
the latter part of s. 88 of Act I of 1879 
ought to be read as the date of the fnal decree ; 
that the decree of tne Appellate Court was the 
final decree and the only decree capable of execu- 
tion ; and the payment of the decretal amount 
having been made within fifteen days of that 
decree, the application for execution was rightly 
dissallowed. 2\^oor All Ghowdhuri v. Idoni Meah, 
1. L. R. 13 Calc. 13 ; Daulat v. Bhudandas 
Manelicliand, I. L. R. 11 Bom. 172; Rupphand 
V, Shams -Ul-Jeluin, I. L, R. 11 All. 346, followed 
Nam Narain Singh v. Lala Roghunath 
Sahai. 

[22 Calc. 467 

24. — Gonfirmatlon 'bxj High Court of decree of lower 

Court — Former dismissal of application for execu- 
cution of original decree — Ljfeet of an application 
for execut'ion of appellate decree — Res judicata — 
Limitatiunf] Where High Court confirms, on 
appeal, the decree of a subordinate Court, such 
confirmation has the same efiect as an order of 
reversal would have had, in so far as it leaves the 
decree of the High Court as the only decree 
which exists for the purpose of execution, and 
the decree of the lower Court becomes incor- 
porated with it. On 23rd July, 1888, plaintiff 
obtained a decree for the redemption of certain 
lands, on payment within three months of the 
amount due to the mortgagee, which was to be 
ascertained in execution proceedings. Against 
this decree the defendant appealed to the High 
Court. Pending the appeal, the plainbifi present- 
ed a darhhast for execution on the 4th October, 
1888. This was dismissed, as the plain- 

t}ifi failed to produce a copy of the mortgage-bond 
within the time allowed by the Court. The three 
mouths allowed by the decree for payment expired 
on the 23rd October, 1888. On 11th February, 
1890, the High Court confirmed the decree, and, 
on 11th April, 1890, plaintiff presented a fresh 
darhhast for execution. Both the lower Courts 
dismissed*this darhhast on the ground that the 
■dismissal of the first darhhast operated as res 

Judicata : — Held, that the plaintiff was entitled to 
execute the decree, and that his second darhhast 
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(6) DEGREE TO BE EXECUTED AFTER 
APPEAL OR KmiEXT—coneluded, 

was not barred either by limitation or on the 
principle of res judicata. Nanchand r. Yithg. 

[19 Bom. 253 

(6) NOTICE OF EXECUTION. 

25. — Gicll Procedure Code (1882), s. 248 — 

Effect of omission to give notice of execution — 
Auction-purchaser,'] Where in execution of a 
decree, for the execution of w'hich a notice to the 
judgment-debtor was necessary under s. 248 of 
the Civil Procedure Code, certain moveable pro- 
perty was attached and sold without any such 
notice having been givQu that the pro- 

ceedings in execution were void and of no effect, 
and it made no diffa-ence that the auction- 
purchaser was a third party and nob the decree- 
holder. Imamuniussa Bihi v. Liakat liusain, 
I. L. U. 3 All. 424, followed; Rames surl Das see 
V. Doorgadass €hatterjee, I. L. R. 6 Calc. 103, 
referred to. Sahdeo Pander v, Ghasiram 
Gyawal. 

[21 Calc. 19 

(7) TRANSFER OF DECREE FOR EXECUTION, 
AND POWER OF COURT AS TO EXECU- 
TION OUT OF ITS JURISDICTION, 

26. — Order transferring decree for execution 
— Code of Civil Frocedure (1882), ss. 224 and 
226 — Whether an order forwarding a decree on 
a District Judge to a suhordinate Judge for 
execution requires his signature,] An order 
forwarding a decree for execution to a subordi- 
nate Court by the Court of the District Judge, 
where the decree has been transmitted under 
s. 226 of the Code of Civil Procedure, need 
not be sigued by the District Judge himself. If 
the order is issued under his authority, the 
absence of his signature does nob vitiate the 
proceeding. Jogendua Chandra Chose v, 
Mahesh Chandra Dutta. 

[23 Calc. 480 

27. — Property outside Jurisdietion of Court— ^ 
Mortgage decree — Civil Frocedure Code (1882), ss, 
19 and TlZ.] A Court that has jurisdiction to pass 
a decree for the sale of property comprised in st 
mortgage has also power to carry out its decree by 
selling the property even though a portion of the 
property be situate outside the local limits of its 
jurisdiction. Gog^i Mohan Roy v. Duybakl Mundnn 
Sen,l. L. li. 13 Calc. 13, followed; Freni Ghand 
Dey V. Mohhoda Daln, I. L. R. 17 Calc. 699, distin- 
guished, TTncouPvI Debya V, Shib Ghandba 
Pal Ohowdhuky. 

[21 Calc. 639 

Jagernath Sahai v. Dip Rani Koer. 

[22 Calc. 871 

28. — Civil Procedure Code JSS2), ss. 25 and 223 
— A/adras Civil Courts Act [Aladras Act III of 
1873), s. \'2— Jurisdiction of Munsif — Execution of 
decree of superior Court,] As in suits so in exe- 
cution proceedings the competent is ordi- 
narily tuat indicated by s. 12 of the Civil Courts 
Act, but in the five cases mentioned in s* 
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(7) TRANSFER OF DEGREE FOR 
EXECUTION, &;c. — continued. 

223 of the Civil Procedure Code special reasons 
exist for departing- from that rule and creating a 
special or extraordinary jurisdiction, the object 
whereof is to secure to judgment-creditors in 
certain cases a special facility or convenience. 
The condition as to the jurisdiction of the 
Subordinate Court to which a suit can be trans- 
ferred under s. 25 of the Code of Civil Pro- 
ceedure is not laid down in s. 223 of the 
Code, which relates to transfers of applications 
for execution of decrees, and was omitted there- 
from for the special reasons mentioned therein. 
Narasayya v, Venhatakrislniayya, I. L. R. 7 Mad. 
397, followed. Gfihd Kristo Chunder v. Aultliil 
Olmnder Cliatterjee, I. DR. 16 Calc. 467; and 
Burga Char an Mojnmdar v. Umatara Gupta 
I. L. R. 16 Calc. 465, dissented from. Shanmuga 
P iLLAI V. RaMAI^ATEAN CHETTI. 
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(7) TRANSFER OF DECREE FOR 
EXECUTION, &c. — conclude i, 

223 of the Civil Procedure Code:— that the- 
Munsif’s Court, to which the decree was sent for 
execution, had no jurisdiction to execute it with- 
oift an express order of the District Judge under 
s. 226. Debi Dial Sahu v. Moharaj Singh. 

[22 Calc. 764: 

31. — Civil Procedure CodeW^^l),^. 22^ and 239 
--Power of Court executing a decree sent for execu- 
tion to question propriety of order transferring 
it.'] Where a decree is passed by one Court and 
sent to another Court for execution, the Court 
executing the decree cannot question the pro- 
priety of the order transferring the decree to 
such Court for execution. Mulla Abdul Hus- 
SEIN??. SAKHINABOO. 

[21 Bom. 456 


•[17 Mad. 309 j 

29. — Transfer of execution proceedings ly Pis- 
trict Judge from- one Small Cause Go^irt to subordin- 
ate Court — Civil Procedure Code Amendment Act 
(17 of 1892), s. 4 — Bateable distribution — Civil 
Procedure Code (1832), ss. 25, 223 {d), 295 and 647 
— Bistrict Judgf, Poicer of— Subordinate Judge, 
Power o/.] A District Judge has power, under s. 25 
of the Civil Procedure Code (XIV of 1882), or 
under that section read with s. 647, to transfer 
execution proceedings in a Small Cause Court to the 
Court of a Subordinate Judge. The ruling in the 
case of Balaji Banclioddas, I. L. R. 5 Bom. 680, 
that these sections apply to execution proceedings 
in Small Cause Courts, is not aSected by the ' 
explanation to 's. 4 of Act VI of 1892. Exe- | 
cution proceedings under a decree against AL in a ! 
Small Cause Court were transferred by a District 
Judge to a Subordinate Judge’s Court where exe- ' 
cution was proceeding against A under another ! 
decree, and it was objected that, as by the i 
concluding paragraph of s. 25 of the Civil Pro- ; 
cedure Code, the attachments under the two de- : 
crees would be in different Courts, s. 295 of the 
Code would uot apply, and rateable distribution 
could not be granted: — Held, that the last para- 
graph of s. 25 did not convert the Subordinate 
Judge’s Court into a Small Cause Court, hut only 
provided for the trial of the suit, which had 
been transferred, being conducted by the Subor- 
dinate Judge’s Court as a Small Cause suit. 
Queere : Whether a Subordinate Judge, under cl. 
((7) of s. 223 of the Civil Procedure* Code (XVI 
of 1882), can transfer a decree for execution to 
a Court of Small Causes when the property at- 
tached is situate within the local jurisdiction of 
the Subordinate Judge. Krishna Velji Mar- 
WADI r. Beau Mansaram. 

[18 Bom. 61 

20,— Civil Procedure Code {18S2), ss. 223 and 226 
— Execution of decree passed i?i another district — 
Jkirisdiction of Muns'if.] On the application of 
the decree-holder, a decree for money passed by a 
Munsif in one district was sent for execution to 
the Court of a Munsif iu another district, and 
not to the District Court, as provided for in s. 


(8) EXECUTION BY COLLECTOR. 

32. — Civil Procedure. Code (18S2), ss. 322, 3221, 
322R, 325 and 326 — Civil Procedure Code (1877)| 
s, 326 — Right of creditor 'under a siinpde money 
decree obtained after property has been taken over 
by the Collector to be entered in list of ereditors 
; prepared under s. Z22B.] Held, that the assignees 
! of a decree for money obtained against a person 
! whose property had been taken over by the Col- 
: lector under s 326 of Act X of 1877, whilst such 
i property was under the management of the 
i Collector, were not entitled to be placed on the- 
list of creditors prepared by the Collector under 
s. 322 of^ Act XIV of 1882 ; and that, in any case,, 
application to be placed on the said list of credi- 
tors should have been made to the Collector aud 
not to the District Judge. Murari Das v. Col- 
lector OP Ghazipur. 

[18 All. 313^ 

(9) MODE OF EXECUTION. 

(«•) Declaratory Decrees. 

22.— Decree under s. 260, Civil Procedure Code 
(1882) — Decree directing performance of specific 
j acts.] Held, that a decree under s. 26^0 of the 
I Civil Procedure Code which directed the judg- 
ment-debtor to perform certain specific acts, and 
which also declared rights on the part of the 
decree-holders against him was not incapable of 
being executed under s. 260, on the objection 
that it was only declaratory. Kishore Bu]N 
Mohunt r. Dwarkanath Adhikari ; Kishore 
Bun Mohunt v. Prosonno Coomar Adhikari. 

[21 Calc. 784 
[L. R. 21 I. A. 89 

{b) Joint Property. 

34, — J nnt Bind u family —Simple money-decree 
I against father alone sought to be executed after 
I Ins death against joint family property in the 
i hands of theson—Civil Procedure Code, ss. 234 and 
.. 244.] A creditor of a father in a joint Hindu 
I family governed by the law of the Mitakshara, 
who has obtained a simple decree for money in 




SXSCiUTION OF DSOB/SISj 

(9) MODE OF BXEOUriON— 6Y>/ti'Di//6Y7. 

[b) Joint £LO'BmTY—co nolnded. 
a suit ag-aiiist the father nlone, cannot obtain 
execution of that decree aLrainstthe joint fami y 
property or any part of it in the hands ot the 
son in a proGeedin>r ag-ainst the son in execution* 
of that decree institut:e(\ after the deatn oi^ tae 
father, and not being- a proceeding in continua- 
tion of an at.tachrneuc of the property t*^J.ccte^i 
during the lifetime of the father : the proceeding 
in execution not b-iiog barred by tlie law of 
limitation, and the eon not being precluded by 
any estoppel from proving that the property was 
joint family property at the time of his father s 
death, and is in his hands ancestral property, 
and not assets representing what was at the 
time of his father’s death separate property 
of his father. But, in such a case, if the 
creditor desires to obtaiu a remedy against 
the ancestral property, or any part of it, in the 
hands of the son, he must seek that remedy in 
a suit against the son, in answer to which suit, 
when brought, the son will be entitled to prove 
that the suit is barred by limitation, that the 
debt was tainted by immorality, or any other 
matter that would be a defence against the son. 
Suraj Bmsi Koer v. Sheo Prosluid Suigli, I. L. R. 

5 Calc. 148 ; L. R. 6 I. A. 88 ; jVtinouu Babmsm 
V. Modlinii Moliwi, I. L. R. 13 Calc. 21 ; L. R. 13 L 
A. 1 ; Badi'i Prasad v. Madan Lal^ I. id. R. 15 All. 
751 ; SethGliand Mai v. Piirga Dei, I. L. R. 12 All. 
B13 ; Clegg v. Rowlands, L. R. 3 Bq. 373 ; Payne v. 
Parker^ *L. R. I Oh. App. 327 ; Choiodry WalUd All 
V. Jmnaee, 11 B. L. R. 149; IS W. R. 1S5 ; Raglm- 
bar Dyal v. Hamid Jan, I. L. R. 12 AIL 73 ; 
Sangili Virapandia Ghinnathaonblar v. Alwar 
Ayyangar, I. L. R, 8 Mad. 42 ; Karnataka Hann- 
mantha v. Andukurl Hanwmayya, I. L. R. 5 Mad. 
232 ; Muthla V. Virammal, 1. L. R. 10 Mad. 283 ; 
Ariabndra v. Borasami, 1. L. R. 11 Mad. 413; 
Venkatarama v. Sentlhivelu, I. L. U. 13 Mad. 265 ; 
Balhir Singh v, A/judia Prasad, Fi- R* J AIL 142 ; 
Jag annath Prasad v. Situ Ram, I. E. R, 11 AIL 
892 ; and Bem Pershad v. Parbatl Koer, I. L. R. 
20 Calc. 895, referred to. Lachmi Naraix v. 
Kunji Lal; ’Lachmi Narain v. Chote Lal. 

[16 All. 449 

35. — Money deoree against father Rrecution 
against son after the death of the father ^An- 
cestral property in the hands of the son — GicU 
Procedure Code (1882), 234.] A money decree 

obtained against the father of an undivided Hindu 
family can be executed after his death against his 
sons to the extent of the ancestral property that I 
has come into their hands even if the debt has been | 
incurred for the sole purposes of the father, pro- ! 
vided that it is not tainted with immorality or 
illegality. If the son against wnom the decree is 
sought to be executed as representative of his 
father takes the objection that the debts are tainted 
with immorality, he can do so under s 214 of the 
Civil Procedure Code (Act XIV of 1882), Arlaha- 
dra V. Dorasavii, I. L. E, II Mad, 413 ; and Lachmi 
mrayan v. Knnjilal, I. L. R. 16 All. 449, not 
followed. Umed Hathising v. Gojian Bhaiji. 

[20 Bom. 385 




(9) mode op ESECUTIOI4-fl,„i«„,.i. 

(^?) Maintenance. 

’maintenance- 

te fanoP ^ for main- 

teuance frr . . ^ a right to recover maiu- 

f previous to the suit, and also 
to maintenance in future, but 
precise date on which such 
mamtenance should become payable :~^Held, that 
wms one which could be enforced from 
t me to time by suit. Vishnu Shambhog v. Many a m- 
ma, I. L. R 9 Bom. 108, approved; AshLsh 
Banne)yee\, Lnkhimoni Bebya, I. L. R. 19 Calc. 
139, distinguished. Ram Dial r, Indar Kuae. 


[16 All. 179 

id ) Mortgage. 

^P'—Ti-anefer of Property Act (1^0/1882), ss. 88 
amt m—Dcme not satisfied after sale of mortgaged 
property -Procedure necessary to obtain balance of 
cleciee.} Where ^ decree-holder has obtained a 
decree under s. 88 of the Trans' for of Property 
Act, and on sale of the mortgaged property the 
proceeds of sale are insufficient to satisfy the 
<iecree, he must, unless the decree gives him the 
right to proceed against other property or against 
the person of his judgment-debtor, apply under s. 
90 of the Act for a decree for the balance remain- 
ing unsatisfied, Lalla Tiehini Sahai v, Lalla 
Hureuk Narain, 

[21 Calc. 26 

38 . — Land Aegwisition Act (X 1870), s, 9~Ac- 
quisltlo?i by Government oflandsubject to amortgage 
— Neglect of mortgagees to claim compensation — 
Assessment of compensation in favour of mortgagor 
— Subsequent remedy of mortgagee — Transfer of 
Property Act il Vf 1832), 55. ' 88 and 90.] B nf 
and others, mortgagees, obtained a decree under 
s, 88 of the Transfer of Property Act, 1882, for the 
sale of the mortgaged property. Before execu- 
tion of that decree, some of the mortgaged proper- 
ty was taken up by Government under the pro- 
visions of the Laud Acquisition Act, 1870. The 
mortgagees never put in any claim with regard to 
the mortgaged property in response to the notifi- 
cation made under s. 9 of the last-mentioned Act, 
but .subsequently sought to' attach in the hands 
of the Collector the compensation money about 
to be paid to the mortgagor. On these facts, it 
was hdd that the mortgagees were not entitled 
to attach such money in execution of their decree 
under the Transfer of Property Act, 1882. Their 
remedy was to proceed against the mortgaged 
property not taken up, and, if the proceeds of sale 
of tliat were in sufficient, then to apply to the 
Court under s. 90 of the Transfer of Property Act 
for a decree for the balance. Basa Mal v. 


Tajammal Husain. 


[16 All. 78. 


S9,— Transfer of Property Act (IVof\882], ss. 8S 
and m—SuU for sale on a mortgage-- Future inter- 
est, ] A decree for sale under s. 88 of the Transfer 
of Property Act, 1882, in a suit for sale on amoit- 
gar^e declared a certain sum, including principal 
and interest up to date of (hcree. to be payable to 
the plaintiff within a stated time, and also pro- 

14 


W, D 
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EXECUTION OF continued. 

(9) MODE OF EXEOEXION— 

{d) Mortgage — continued, 

vided that the decree should carry future interest. 
The judgement-debtor did not pay within the 
specified time, and subsequently the decree-holder 
applied for an order absolute for sale under s. 89 
of the above-mentioned Act : — HeUh that the 
amount which could be realized by the decree- 
holder by sale of the mortgaged property would 
include future interest from the date of the decree 
under s. 88 to the date of sale, and that it was 
not necessary that specific mention of future 
interest should be contained in the order under s. 
89 of the Act. Raj Kumar v. Bisheshar Nath. 

[16 AIL 270 

See also Bhawahi Prasad v. Brij Lal. 

• [16 AIL 269 

40. — Decree directing sale of inortag aged projyerty 
— Transfer of Pro;perty Act {IV o/18S2), ss. 88 aaid 
89.] A decree on a simple mortgage directing the 
sale of the mortgaged property on default of pay- 
ment within a fixed period is substantially a decree 
nisi or conditional decree under s. 88 of the Trans- 
fer of Property Act, and cannot be executed unless 
it is made absolute by an order under s. 89 of that 
Act. Ram Lal y. JVarain, I. L. R. 12 All. .o89, 
followed ; Siva Per shad Malty v Nando Lal Kar 
Mahai^atra^ I. L. R. 18 Calc. 139, distinguished. 
Povesh Nath Mojnmdar v. Ram Jodu Mojmidai\ 
I. L. R. 16 Calc. 246, referred to. Tara Prosad 
Roy V , Bhobodeb Roy. 

[22 Calc. 931 

41. — Mortgage Tjy owner of undivided shave of 

estate — Rights of mortgagee on gmrtition ichere share 
is allotted to a sharer other than the mortgagor.'] 
Land having been granted to several persons 
jointly, disputes arose among them with reference 
to its allotment. The disputes having been settled 
by arbitration, one of the grantees sold his share 
to the plaintiff. Before the arbitration, another 
of the grantees mortgaged seven acres of the land 
to A, who did not become a party to the arbitra- 
tion. A subsequently obtained a decree on his 
mortgage and proceeded to execute it by attach- 
ment. The plaintiff intervened in execution, but. 
in 18S4, the Court passed an order stating that the 
plaintiff’s laud was nob attached, and in fact his 
possession then remained undisturbed. A subse- 
quently executed his decree and purchased the 
land brought to sale by the Court. The plaintiff’s 
possession, was disturbed under colour of his 
purchase, and he now sued in 18S9 <>o recover the 
laud sold to him that A could not exe- 

cute his decree against the share sold to the plain- 
tiff, but was limited in execution to the share 
allotted to bis mortgagor : the plaintiff’s vendor 
hadj therefore, after the arbitration, a good tide 
against both A and his mortgagor, and the plain- 
tiff was entitled to recover. Mem Ghundcr Otiose 
V. Thaluy Moni Dell, I. L. il. 20 Calc, 533 ; and 
Byjiiath Lull v. Rauioodecn Ghowdry^ L. R, 1 1. A. 
lOS ; 21 W. R, 233, referred to. Pullamma v 

PRADOSHAK. 

[18 Mad. 316 


EXECUTION OP T>'¥iO'R'KEi-contimed. 

(9) MODE OF EXECUTION— 

(d) MoBTaAGE~~eo?ieluded, 

42. — Transfer of Property J^^(ZFe/1882),5. 43 
— Right to execute decree against subseguently ae- 
guired interest of mortgagor — Decree against 
mortgagors unascertained share — Subseguent in- 
heritance by the mortgagors of the share of a go- 
oioner.] A Mahomedan woman, together with 
her eldest son, executed a mortgage comprising 
the whole of an estate in which her younger 
children were also entitled to certain shares. 
The mortgagee brought his suit on the mortgage, 
joining as defendants the younger children as 
well as the mortgagors, and obtained a decree, 
whereby the mortgage amount was made payable 
on the responsibility of the shares ” of the co- 
mortgagors ; the suit was otherwise dismissed, 
and no personal decree was passed. Subsequent- 
ly the shares of the co-mortgagors were increas- 
ed by inheritance from one of the other defend- 
ants who died before the decree was executed : — 
Meld, that the increased shares of the mortgagors 
were liable to be sold in execution of the decree. 
Ajijuddix Sahib r. Budan Sahib. 

[18 Mad. 492 

4:3.~~Puis7ie mortgagee — Execution against pro- 
perties outside the local jurisdiction of the Migh 
Court — Leave to sue — Letters Patent^ High Gourt, 
1865, cl. 12 — AppUoation of restrictive words 
of that clause.] Properties within Calcutta 
were mortgaged to the plaintiff, and these pro- 
perties, together with other properties out of 
Calcutta, were mortgaged to a second mortgagee. 
In a suit against the mortgagor and the second 
mortgagee it was held that after the usual 
mortgage decree was made, the second mortgagee 
had the right to proceed against the properties 
out of Calcutta for the realization of any balance 
of the mortgage money that might remain due 
to him. The restrictive words of cl. 12 of the 
Letters Patent, 1865, apply to the case of a 
plaintiff ; but there is no similar restraining pro- 
vision applicable to a case where the person seek- 
ing the exercise of the Court’s jurisdiction is the 
defendant, Kissory Mohun Roy v. Kali 
Churn Ghosb. 

[24 Calc. 190 

(e) Partition. 

^^.—Glvil Procedure Gode(]SB2), s. — Powers 
of Gourt executing a decree for partition — Party 
icall,] Held that a Court has no power under 
s. 396 of the Code of Civil Procedure to order 
its Amin to cause a wall to be built separating 
portions of property of which partition has been 
decreed. Sohan Lal v. Hardeo Sahai. 

[19 AIL 194 

(/) Possession. 

45. — Givil Procedure Gode (1882), s. 263 — 
Delivery of possession to decree-holder in exc- 
eution—Dispossession of third part%— Partition, 
Suit for.] The delivery of possession under s. 
263 of the Civil Procedure Code contemplates the 
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EXECUTION OP DBORBB — e()}itmued. 

(9) MODE OF EXEGtrTION~d^ortcZ?^ffef^. 

(/) ?OSS12.SS10'!if~CO?lcluded, 

decree-holder batng placed in actual possession by 
'possibly dispossessing:, in the eye of law, a third 
person who is not affected by the decree. The 
roere formal delivery of possession cannot of itself 
effect such dispossession unless the deprivation 
of possession be complete as a fact, a conclusion 
which the Court has to form on the whole of the 
evidence. It does not make any difference if such 
a decree is in a partition suit, Ramchandra 
SUBRAO V. RaVJI. 

[20 Bom. 351 

(g) Principal and Surety. 

46. — Stay of execution on giving security — De- 
fault of judgment-dehtor — Liability of surety in 
execution— Decree how to he satisfied whe7i ino^erty 
hr ought intoGonrt hy j udginent-dehtor and payment 
made hy surety.'] The execution of a decree for 
partition was stayed pending: appeal on the defend- 
ant giving security that he would satisfy such 
decree as might ultimately be passed against 
him by the Appellate Court. That Court con- 
:firmed the decree of the lower Court. In obedi- 
•ence to the decree the judgment-debtor deposited 
in Court certain property in bis possession consist- 
ing of bonds, decrees, and other articles. But 
as he did not produce the whole of the property 
as ordered by the decree, the Court directed 
esecution to proceed against his surety. The 
surety paid into Court the full sum stipulated in 
the surety bond. Thereupon the judgment- 
debtor applied that the property deposited by 
him in Court should be valued and made over 
to the decree-holder in part satisfaction of the 
decree pro tanto, and that only the balance then 
remaining due should be paid out of the money 
paid in by the surety. The Court refused, 
holding that the decree-holder was entitled to be 
paid over the whole *sum paid in by the surety. ; 
On appeal, held (reversing the order of the 
lower Court) that the property already produced 
in Court by the judgment-debtor should be first 
applied towards the satisfaction of the parti- 
tion decree, and if the decree-holder did not 
obtain complete satisfaction in this way, the 
money paid in by the surety should then be made 
.available. Gopal Nana Shet v. Joharmal. 

[19 Bom. 578 

(10) EXECUnON BY, AND AGAINST, 

REPRESENTATIVES. 

47. — Judgment-creditor lolio has attached a 
-decree — Right to execute decree —Givil Procedure 
Gode (1882), s. 244.] A judgment-creditor who 
attaches a decree, is, as being a representative 
of the judgment-debtor within the meaning 
of s. 244. cl. (c) of the Givil Procedure Code, 
•competent to execute it. Pearl Molmn Ghowdlmp 
V. Rornesh Ghunder Nundy.l. It. R. 1.5 Calc. 871, 
followed. * Rangasami Chetti v. Periasami 
Mudali. 


EXECUTION OP 'D’E]Q'Pi'm^--3oniinued. 

(10) EXEGIiriON BY, AND AGAINST, 
REPRESENTATIVES — continued. 

48. — Death of judgment-dehtor after appellate 
decree — Representatives of j ndgment-dehior — Civil 
Procedure Code (1882), ss. 284, 2 18, 361 to 372 
and 583 — Parties, Snhstitution of — Subordinate 
Judge, Jurisdiction of,] The Civil Procedure 
Code (Act XIV of 188 2 ) does not contemplate 
the representatives of the judgment-debtor being 
placed on the record after the appellate decree 
has been passed. There is no express provision 
for it in the sections relating to execution. Sec- 
tions 361 to 372 relate to changes during suit, 
and speak only of plaintiffs and defendants— terms 
which seem to show that they were only intended 
to apply to proceedings up to final determination 
by the appellate decree and not to proceedings in 
execution between the • judgment-creditor and 
judgment-debtor. A Court of appeal having 
confirmed the decree of a Second Class Subordi- 
nate Judge, the decree was transferred for exe- 
cution to the Birst Class Subordinate Judge. 
After the transfer the judgment-debtor died. 
The judgment-creditor then applied to the First 
Class Subordinate Judge to substitute on the 
record the name of the representative of the 
deceased. The First Class Subordinate Judge 
rejected the application aud referrel the judg- 
ment-creditor to the Second Class Subordinate 
Judge, who also rejected the application on the 
ground that the decree which was being exe- 
cuted was the appellate decree in which his 
decree was merged, and, therefore, he had no 
jurisdiction to entertain the application: — Held, 
that the course open to the judgment-creditor 
was by way of application to execute the decree 
against the legal representative of the deceased 
as provided by s. 234 of the Civil Procedure Code 
(Act XIV of 1882), in which case the application 
to execute the decree, having regard to s. 583, 
would be to the Second Class Subordinate Judge, 
although by s. 248 the not'ce to fae party against 
whom execution was applied for, would be issued 
by the First Class Subordinate Judge to whom 
the decree was transferred for execution. Hira- 
CHAND Harjivandas V. Kasturchand Kasidas. 

[18 Bom. 224 

49, — Execution against representative of debtor 

— Civil Procedure Code (1882), ss. 231, 248, 249 
and 578 — Application hy decree-holder for exe- 
cution of decree hy suhstitutlon on death of the 
judgment-dehtor to the Court where the decree has 
been transferred.] A decree was transferred to 
another Co«rt for execution. Pending the pro- 
ceedings, one of the judgment-debtors died. On 
an application to that Court by the judgment- 
creditor to execute the decree against the legal 
representative of the deceased judgment-debtor, 
a notice was issued under s. 24S of the Gode of 
Civil Procedure. The legal representative ob- 
jected that the Court had no jurisdiction to enter- 
tain the application, and that the application 
should have been made under a. 231 of the Code 
to the Court that passed the decree that 

the power of the Court executing a decree to 
order execution under s. 249 against the legal 


[17 Mad. 58 
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EXECUTION OP DECREE — continued. 

(10) EXECUTION BY. AND AGAINST, 
REPRESENTATIVES— 

representative of a deceased judgraenfe*debtor, 
after the issue of notice under s. 248. is not cut 
doTvn by the provisions of s. 234, which simply 
empowers the decree-holder to apply to the Court 
which passed the decree to execute it against the 
legal representative of a judgment-debtor who is 
dead, and that the Court to which the decree has 
been transferred has full jurisdiction to allow 
execution to proceed against the legal representa- i 
tive: — Held, also, that even assuming that an 
application under s. 234 to the Court which passed 
the decree was a necessary preliminary to pro- 
ceedings under s. 248 by the Court executing the 
decree, the omission to make it was only an 
irregularity which did not affect the merits of 
the case, and, under s. ST'S, the order of the Court 
of first instance should not have been reversed on 
account of such irregularity. Sham Lal Pal u. 
Modhu Sudak Sircar. 

r, [22 Calc. 558 j 

50. — Glv'il Procedure Code (1882), $. 234 — 1 
Attachnent during lifetime of judgment'dehtor — j 
Application after 'death offidgment-dehtor to hring i 
Ms representatives on the record of the execiUion j 
proceedings — Procedure.l In execution proceed- | 
ings. if the decree-holder desires to proceed after 
the death of the judgment-debtor against property 
which has not been attached during the lifetime 
of the judgment-debtor, his proper course is that 
marked out by s. 234 of Act XiV of 1882: but if the 
property has been attaclied during the lifetime of 
the judgment-debtor, it then comes into the hands 
of the law, and attachment does not abate on the 
death of the judgment-debtor, and for the purpose 
of proceeding against, and if necessary selling, 
that property it is not necessary to implead any 
one as a legal repre.^^eutative. AbdtjR Rahman t*. 
Shankar Dat Dube. 

[17 AH. 162 

51. — Civil Procedure Code (1882),, <?. 234 — Appli- 
cation to execute decree against alleged representa- 
tive of deceased judgm.ent-dehtor.'] In the case of an 
application under s, 234 of the Code of Civil Pro- 
cedure to execute a decree against a person alleged 
to be the representative of a deceased judgment- 
debtor. it is for the Court which passed the decree 
to decide whether the person against whom exe- 
cution is sought is or is not such representative, 
but it is for the Court executing the decree to 
decide to what extent such person is liable as such 
representative. Sriliary Mundul v. Hiirari Ghow- 
dhrg, I. L. R. 13 Calc. 257, referr^^d to. Seth 
Shapxjrji Nana Bhai v. Shankar Dat Dube, 

[17 AU. 431 

B2.— Civil Procedure Qodc (18S2), s, 234— 
cutlon against representatives of deceased person—- 
Hindu wldfiv, Relbiguishment hj—Deed of release. 
Gondiiion Info pay the icidoiCs debt — Revsrslojiers. 
Money decree against loldow enforced against.] 
Under the terms of a deed of release executed by 
a Hindu widow relinquishing the estate inherited 
by her from her husband in favour of reversioners 
the latter bound themselves to payoff ajudo-menl-^ 
debt due from the widow to a third party oia 


EXECUTION OP I)^0'R'Elldl--oontinhed. 


(10) EXECUTION BY. AND A(4AINST, 
REPRESENTATIVES— 


the death of the widow, the reversioners were- 
brought upon the record as heirs of the widow, 
and the judgment-creditors applied to execute 
their decree against the reversioners by attaching 
the surplus proceeds of sale of om of the pro- 
perties relinquished by the widow: — Held, that 
the widow might have sued the reversioners for 
recovery of the money that they had undertaken 
to pay for her, and that being so, there was 
clearly a debt due from them to the widow, the- 
extent of which was precisely that of the judg- 
ment-debt now sought to be recovered. The 
reversioner.s being on the record as representatives 
of the widow, and they not havnig shown that 
they applied this portion of the assets of the 
widow which was in their hands, they were, under 
s. 234 of the Code of Civil Procedure, liable 


to have execution taken out against them to the 
extent of those assets. Davenport v. Bisliopp, 2 Y. 
& C. 460, referred to ; Kameslmar Per sad v. Rant 
Bahadur Singh, I. h. R. 12 Calc. 458, distinguish- 
ed. Chintamony Dutt V , Mohesh Chundra 
Basebjee. 

roo ac;a 


BZ.— Death of a party to a suit after argument 
and before delivery of judgment — Dxeoution against 
the heirs of deceased judgment-debtor — Civil Pro- 
cedure Code (1882), ss. 234 and 248-— 250. ] On the 
Both November, 1892, an appeal in the High 
Court was argued, and the case adjourned for 
judement. On the 12th June, 1893. one of the 
defendant-respondents died. On the 6th July, 
1893, the High Court pronounced ifs judgment, 
and a decree was drawn up as if the deceased 
respondent was still living. On the 15th Decern* 
her. 1893, the decree-holder applied for execution 
of the decree, but the application was rejected by 
the Court of first instance on the ground that, ae 
the heirs of the deceased defendant bad not been 
placed on the record before* the judgment of the- 
High Court was delivered, the decree was incapa* 
ble of execution: — Held, reversing the lower 
Court’s decision, that the decree was on its face a 
good decree, and it could be executed against the- 
heirs of the deceased defendant under ?s. 234 and 
248 — 250 of the Civil Procedure Code (Act XIV of 
1882) without placing them on the record of the' 
suit. Ramacharya V . Anantachaeya. 


[21 Bom. 314. 

(li) JOINT DEGREE, EXECUTION OF, AND 
LIABILITY UNDER. 


54. — Civil Procedure Code (1882). s, 231 — Appli- 
cation for partial execution of joint decreed] A 
decree provided that the plaintiff should pay 
Rs. 304 for the costs of thirteen out of eighteen- 
defendants. Two of the defendants now sought 
to execute the <lecree in respect of their ])ropcr- 
t’onate share of the sum so av/arded. Besides 
the x>lAinLiff, two only of the other defendants 
were joined as parties to the-^e proceedings : — 
that the application was not maintainable 
and shoulil be dismissed. MuthdsaMi Ayyar 
r>. Natesa Ayyar. 


[18 Mad. 464: 
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( 425 ) DIGEST OF CASES. 


UXEKJUTION OF DBORBB — eoneludeiL 


EXECUTOR -cojitlnucd. 


(12) STRIKING OFF EXECUTION PRO- 
CEBDINGS. 

55. — Order strildng off execution 'proceedings 
■and 'niaintainif^ attachment.'] An onJer on an 
application for execution striking off the applica- 
tion, but maintaining attachment effected in 
pursuance thereof, is an order not warranted bj 
law. Ram Nswaz v. Ram Charan. 

[18 AIL 49 


EXECUTION CREDITOR. 


See Res Judicata — Parties — Same 
Parties or their Representa- 
tives. 


EXECUTOR. 


[18 Mad. 13 


See Hindu Law— Will— Construction 
OP Wills. 

[23 Calc. 446 

See Parties— Parties to Suits— Exe- 
cutors. 

[19 Bom. 83 

See Parties— Substitution op Par- 
ties— Appellants. 

[20 Mad. 51 

See Probate— To whom Granted. 

[21 Calc. 195 

[IS Bom. 237 

See Right op Suit— Interest to Sup- 
port Right. 

[23 Calc. 446 


, Acceptance or renunciation by. 

See Letters of Administration. 

[19 Bom. 123 

■ by implication. 

See V\"ill— Construction. 

[20 Mad. 467 


, Commission to. 

See Mahomedan Law— WHll. 

[25 Calc. 9 
[li. R. 24 I. A. 19S 

•, Death of. 

See HiiXDU Law— Adoption — UE:iUi- 
siTEs op adoption— Authority. 

[24 Calc. 589 


Power of 

See Arbitratjon— Rkperbngs or Sub- 
mission TO Arbitration. 

[20 Bom. 238 
[21 Bom. 335 

de son tort. 

See Eight op Suit — Intestacy. 

[18 Bom. 337 


Discretion of. 

See Will— Construction. 


[19 Bom. 221, 770 
of will of Mahomedan. 

See Receiver. 

[19 Bom. 83 

, Mismanagement by. 

See Probate— Opposition to, and Re- 
vocation OF, Probate, 

[24 Calc. 95 

, Rights of. 

See Appeal to Privy Council— Effect 
of Privy Council Decree or 
Order. 

. [22 Calc. 1011 

[L. R. 22 I. A. 208 

, Transfer by, to Administrator- 

G-engral. 

See Administrator-General’s Act, s. 
' 6 \. 

[21 Calc. 732 
[22 Calc. 788 
[L. R. 22 I. A. 107 


X,— Power of executor — Power to sell property — 
Prolate and Administration Act [V of 1381). 
s. 90.] No one but an executor or administrator 
has power to apply to the Court under s. 90 
of the Probate and Administration Act (V of 
1881). Where a testator directed bis executor 
to manage the whole of his estate through the 
Court of Wards: — Held, that there was no re- 
striction on the executor’s power of sale, and that 
the provisions of s. 90 of the Probate and 
Administration Act did not apply to his case : — 
Held, also, that an order on an application under 
s. 90 of the Probate and Administration Act, 
at the instance of a beneficiary, where there 
was no restriction on the power of the executor 
to sell, was without jurisdiction, and appealable 
under s. 15 of the Letters Patent. Hurrish 
Ghunder Ghowdhry v. Kali Sundari Deli, I, L. R. 
9 Calc. 482, applied. In the Goods op Indra 
Chandra Singh ; Saraswati Dassi v. Adminis- 
trator-General OP Bengal, 


[23 Calc. 580 


2. — Executor, Power of disposition ly — Prolate 
and Adinlnistration Act ( V of 1SS1),6*. 91).] Under 
s. 90 of the Probane and Admiuisnratiou Act, 
the power t>f an executor to dispose of any 
property is subject to any restriction imposed by 
the will appointing him. Where there is no 
such restriction, the power to dispose is nob 
dependent on the permission of the Court, and 
the Court has no jurisdiction in the matter. In 
the Goods op Nundo Lall Mullick. 

[23 Calc. 908 

3. — Executor de son tort — What constitutes an 
executor de son tort — Lialllity of such executor to 
creditors of deceased — Intermeddling with estate 
after order for prolate made lot Icfore isme of 



DIGEST OF CASES. 


( 428 ) 


( 427 ) 


EXECUTOR — contiriuedt 

2 )rc'bate-~Recei;pt of assets loitJi consent of person 
appointed executor-- Succession Act (X o/'1865), 

255— Consent decree — Parties.'] Probate is nec- 
esfary to complete the title of a rightful exe- 
cutor, and until it is actually taken cut, a person 
intermeddling ’with the assets constitutes himself 
%s.o.q,xAot de son tort. i2, the executrix appointed 
by the ’will of one J. applied to the High Court 
for fvrobate of the "will, and X, the widow of J, 
entered a caveat. By a consent decree, dated 
25th February, 1892, it was ordered that pro- 
bate should issue to R, and by the same de- 
cree, it was declared that R, as executrix, was 
not entitled to a sum of Ks. 4.178-10-0 or any 
other sum or sums of money to be received from 
the B.-B. &;C. I. Bailway Co. In that same year, 
N obtained payment from the Bail way Co. of 
the said sum of Bs. 4,178-10-0 and of another 
sum of Bs. 166 due to the deceased. On the 3rd 
February, 1893, probate was issued to R. In 
1894, the plaintiff sued N and R for Bs. 16.5 due 
to him by the deceased J, He^claimed against 
Xas executrix son fort : — HcZc', that probate 
not having actually issued to R at the time that 
X received the money from the Railway Co., 
although an order for probate had been made, 
she had by receiving it constituted herself 
executrix de so)i forty and was, therefore, liable 
to the plaintiff and could be joined as co-defendant 
with .E in the suit:— also, that the fact 
that by the terms of the consent decree of the 
25th February, 1892, she was allowed to receive 
the money and retain it, was no defence. The 
consent decree did not bind the creditors or free 
her from her re.sponsibility to them to the extent 
of the assets which she received. Nava zb a it*. 
Pestonji Ratanji. 

[21 Bom. 400 

4. — Executor iclto has administered the estate 
uuthont 2 }rohate recpnired to lodge will in Court 
and obtain prolate.] One Fdied in 1883. and 
by his will appointed his brother T sole resi- 
duary legatee and also his executor, and he direct- 
ed that, in case of Ts death, E (Ts son) should 
be executor. T accordingly acted as executor 
until his death in IMay. 1886, and then his son D 
continued to administer the estate, but neither 
of them obtained probate of the will. T left a 
will whereby he appointed his two sons, E and 
the appUcanD, bis executors and also his residuary 
legatees. In June, 1895, the applicant, stating 
that he was one of the residuary legatees of Ty 
applied for a citation to be issued to E direct- 
ing him to bring in and prove the will of T V. 
In reply, E submitted that there wtts no neces- 
sity to prove the will ; that the estate was fully 
administered, and that he had no funds left in 
his hands out of which to pay the costs of pro- 
bate : — Beldy that the executor, E, must lodge 
the will in Court, and that, on the applicant 
paying half the estimated cost of obtaining 
probate (including probate duty), D should take 
out probate of the will. Dayabhai Tapidas v. 
Bamodar Tapidas. 

[20 Bom, 227 

5, — Right of executoj's to have sums lent to the 
estate allowed them on account — Limitation.] The 


M^l^OTJTQRi-eoyicluded. 

right of executors, who have used their own- 
monies for the purposes of the estate to be- 
allowed them in their accounts, cannot be affected 
by limitation before such accounts are taken, 
Krishnarao Ramghandra V. Benabai. 

[20 Bom. 571 

6 . — Position and rights of executors — Contract 
— Consideration— Gratuitous contract — Contract 
to pay remuneration to executor for performance of 
his duties— Remuneration not coming out of assets 
of estate — Administrator- GeneraVs Act (II of 
1874), s. 56 — Illegal contract as leiug opposed 
to pullic goolicy — Contract Act (IX of 1872), 
s. 23.] The defendant’s brother appointed as 
executrix and executors of his will his wife, X, 
together with the plaintiff and another, and the 
plaintiff being unwilling to undertake the duties 
of executor without remuneration, K offered 
him, and he accepted, a sum of Bs. 125 a month 
for acting as executor ; but before any formal 
agreement was entered into, the defendant’s 
dewan on her behalf proposed to the plaintiff' 
that he should accept a pericana for Bs. 125 a 
month from the defendant instead of from K, 
to which the plaintiff agreed, and he accordingly 
received from the defendant o^permana in which 
she agreed to pay him from her own pocket the 
above sum monthly as long as he continued to 
perform the duties of executor of the estate of 
her brother, in which she was interested. In 
pursuance of this agreement, the plaintiff, in 
conjunction with the other executor, took out 
probate of the will, and the stipulated remunera- 
tion was paid for some time and then ceased. 
In a suit for his salary for the portion of the 
time during which he had acted as executor and 
had nob been paid : — Beldy there was good con- 
sideration for the agreement. Such an agree- 
ment, moreover, was not unlawful by reason of 
s, 56 of the Administrator-General’s Act (II of 
1874), the words “ receive and retain” in that 
section referring to the receipt or retention by 
an executor or administrator of commission or 
agency charges from the assets of the estate, and 
nob to remuneration paid to him by a third 
person : — Beldy also, that the agreement was nob 
void under s. 23 of the Contract Act as being 
illegal or contrary to public policy, and a suit 
upon it was, under the circumstances, maintain- 
able. Narayan Coomari Bebi V . Shajani 
Kanta Chatterjee. 

[22 Calc. 14 

EXHIBITS, APPLICATION TO ALTER 
ENDORSEMENT ON. 

See Appeal to Privy Council— Prac- 
tice AND Procedure. 

[21 Calc. 476 

EXPECTANCY, SALE OR MORTGAGrB 
OP. 

See Hindu Law — Reversioners — « 
Power op Reversioners^ to Alie- 

NATE liBVEBSIONAEY INTEREST. 

[17 All. 125 
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EXPECTANCY, SALE OR MORTGAGE 

OW-— concluded. 

See Onus op Proof— Hindu Law — 
Alienation, 

• [17 All. 125 

FALSE CHARGE. 

See Onus of Proof — Damages, 

[19 Bom. 717 

1. —Pe7ial Code {Act XLV of 1860), 5. 211— 
False charge of offence vunUliahle loltJi death — 
Criminal proceedings^ Necessity for institutum of.'\ 
To constitute the oSence deSned in the second, 
paragraph of s. 211 of Act XLY of 1860, it is 
necessarj that criminal proceedings should be 
instituted. Where the offence committed does not 
go further than the making of a false charge to 
the Police, the making of such charge does not 
amount to the institution of criminal proceedings, 
and the offence committed will fall within the 
first paragraph of s. 211, notwithstanding that 
the offence so falsely charged may be one of tho.se 
referred to in the second paragraph of that section. 
Queeii' Empress v. Pitani Eai, I. L. R. 5 All. 215 ; 
and Queen-Empress v. Parahu, I. L. R. 5 All. 598, 
followed ; Karim Buhsh v. Queen- Empress, I. L. 
R. 17 Calc. 574, dissented from. Queen-Empress 
t’. Bisheshar. 

[16 All. 124 

2, — Penal Code {Act XLV of 1860), 5. 211— 
False charge of dacoity made to a Police station- 
house o(jieer — histltution of criminal proceedings.'] 
A false charge of dacoity was made to a Police 
station-house officer, who, after some investiga- 
tion, referred it to the Magistrate as false, and 
the Magistrate ordered the charge to be dismissed 
without taking any action against the parties 
implicated. The person who preferred the charge 
was now tried under Penal Code, s. 211, and was 
found to have acted with the intent and the 
knowledge therein mentioned, and he was con- 
victed and sentence!^ to four years’ rigorous 
imprisonment: — Held, that the prisoner had 
instituted criminal proceedings within the mem- 
ing of that section, and that the conviction and 
sentence were in accordance with law. Queen- 
Empress V , Nanjunda Rau. 

[20 Mad. 79 

^.^Penal Code {Act XLV of i860), ss, 211, 499 
and 600 — Falsely charging a person imth an 
offence — Defamatory statement made hj a goerson 
examined in the course of an official or departmental 
inquiry — Witness — Privilege — Qualified privilege 
— Grimuial Procedure Code (1882), ss. 191 and 197.] 
The complainant was Deputy Collector and first 
class Magistrate of Bijapur. Certain petitions 
said to emanate from the accused were received 
by Government charging the complainant with 
bribery and corruption. Government thereupon 
ordered Mr. Monteath, Collector and Magistrate 
of the district, to inquire into the matter. Mr. 
Monteath enforced the attendance of the accused 
by writing to the Police, who brought the accused 
before him. In answer to questions put to him, 
the accus'ed denied having sent any petition to 
Government, but stated that he bad paid a bribe 
to the complainant to secure the acquittal of hi* 


FALSE CHARGE 

SOD, who was then on his trial on a charge of 
theH before him. Mr. Monteath examined other 
witnesses, and reported the result of his inquiry to- 
Government. Government permitted the Deputy 
Collector to prosecute the accused, and he accord- 
ingly lodged a complaint against the accused for 
defamation, under s. 500 of the Penal Code (XLT 
of 1860) in having stated to Mr. Monteath, in 
the course of the inquiry, that he (the complain- 
ant) had accepted a bribe from him. The trying 
Magistrate wms of opinion that the offence fell 
under s. 211 of the Penal Code. He at first fram- 
ed charges both under ss. 211 and 500. But 
subsequently he struck out the charge of de- 
famation under s. 500 and convicted the accused 
under s. 211 of making a false charge. On 
appeal, the Joint Sessions Judge was of opinion 
that the charge under s. 211 could nob be main- 
tained, as the accused liad nob made any “ false 
charge” to a Court or officer having jurisdiction 
to investigate it. As regards the charge of de- 
famation, he was of opinion that the fact of 
bribery was noff proved. Bub he held that, in 
making the statement to Mr. Monteath, the 
accused had acted in good faith, and that his 
case fell under excep. 8 to s, 499 of the Penal 
Code. He therefore, reversed the conviction under 
s. 211 and acquitted the accused of defamation 
under s. 500 of the Code. Against this order of 
acquittal, Government appealed to the High Court: 
— that the accused was guilty of defama- 
tion: — Held, also, that s. 211 of the Penal Code had 
no application to the present case. The accused 
was brought before Mr, Monteath against his 
will. He did nob make any complaint before that 
officer ; and though what he stated, in answer to 
questions put to him, was defamatory, the im- 
putations did not constitute a ‘‘false charge” 
withiu the meaning of s. 211, as he did not 
intend to set the criminal law in motion. Per 
Ranade, J. — The words ‘'falsely charging” in 
s. 211 must be construed along with the words 
which speak of the “ institution of proceed- 
ings.” These latter words are obviously used in 
a technical and exclusive sense, and the same 
restricted sense must he given to the words which 
relate to a false charge as implying a false com- 
plaint. Karim Buhsh v. Queen-Empress, I. L. R. 
17 Calc. 574, followed : — Held, also, that, in the 
absence of sanction from Government, the- 
inquiry held by Mr. Monteath, the District 
Magistrate, was not a baking cognizance of the 
offence. Queen-Empress v. Karigowda. 

[19 Bom. 51 

FALSE DECLARATION. 

See Marriage Act, 1872, s. 18. 

[16 All. 212 


FALSE EVIDENCE. Col. 

1 . Generally ... 431 

2. Fabricating False Evidence . 431 

3. Contradictory Statements ... 431 


See Sanction for Prosecution- 
Nature, Form, and Sufficiency 

OF SANCTION. 


[19 Bom. 362 
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FALSE EVIDENCE— 

See Sanction for Prosecution- 
Power TO Grant Sanction. 

[19 Mad. 18 
[20 Mad. 339 

(1) GENERALLY. 

1 Penal Code (Act XLV of 1S60), 191 and 

] 93 — ill trial wliieli had to he heard de 
7 ioro oioing to incompetence of juror — Oaths Act (X 
of 1873), s. 14.] On the trial of certain prisoners 
on a cbarjre of dacoitj, a witness gave false evi- 
dence, and was committed under s. 477, Criminal 
Procedure Code, for trial on a charge under s. 
193, Penal Code. .After such committal, it was 
discovered that one of the jurors empanelled 
in the dacoity case was deaf and partly blind; 
and thereupon, under s. 282, Criminal Procedure 
Code, the case was tried*' de novo before a com- 
petent jury: — Meld, that the fact that the trial 
for dacoity had to be commenced de ?iovo did nob 
exonerate the prisoner from the obligation to speak 
the truth imposed by s. 14 of the fediau Oaths Act 
i of 1873 (1) in the first trial, which became abor- 
tive owing to the incompetency of one of the 
jurors, nor prevent the statement made by the wit- 
ness at the first trial from being made the subject 
of an offence under s. 191 or 193 of the Penal 
Code. Queen-Empress v. Virasami. 

[19 Mad. 375 

2 , — False statement made hij a convict in an 
affidavit in support of an application for revision of 
the order hy which he teas convicted — Criminal 
Procedure Code {\%^'2),s U2'-Penal Code, s.m.'i 
Meld, that a person, seeking by an application in 
revision to get rid of a conviction standing against 
him, is incapable of tendering his own affidavit 
in support of such application, and consequently 
that, if he did tender such an affidavit, he could 
nob be prosecuted for false statements which 
might be contained therein. Queen- Empress v. 
SiMayya, I. L. Pw. 12 Mad. 200, referred to. In 
THE Matter of the Petition of Barkat. 

[19 AU. 200 

(2) FABRICATING FALSE EVIDENCE. 

Z,— Penal Code (Act XLV of 1860), s. 218 — 
Public servant framing an incorrect record to sa ve 
himself from legal punishment.'] A public servant 
who does that which, if done to save another 
from legal punishment, would bring the public 
servant within s. 218 of the Penal Code, has 
equally committed the offence punishable under 
s. 218 if the person whom he intends to save from 
legal punishmeut is himself. Queei^ Empress v. 
Oauri Shankar, I. L R. 6 All. 42, quoad hoc 
overruled; Queen- Empress v. Girdhari Lai, 
I. L. R. 8 All 653, referred to. Queen- Empress 
V . Nand Kishobe. 

[19 All. 305 

(3) CONTRADICTORY STATEMENTS. 

4:.— Form of charge— Alternative charges— 
Statement made to a Police-officer during a Police 
investigation — Contradictory statement made before 
^ a Magistrate holding a preliminary inquire— 
Penal Code (Act XL'V of i860), .<?. VjS— S eparate 


FALSE EVIDENCE — concluded, < 

(3) CONTRADICTORY STATEMBNTS-'-i?mio*7^. 

charges.] Where a person has made two contra- 
dictory statements, one to a Police-^ fficer mak- 
ing an investigation under CiAip. XIV of the 
Code of Criminal Procedure (Act X of 1SS2), 
a,nd the other to a Magistrate holding a prelimin- 
ary inquiry, he cannot be charged, and still less 
convicted, on an alternative charge. In such a 
case if there is no other evidence at the trial bub 
the contradictory statements made by the accus- 
ed, separate charges cannot be frarned. Queen- 
Empress V. Mugapa. 

[18 Bom. 377 

B,— Penal Code (^Act XLV of 1860), 5. 193— 
Fabricating false evidence — Meport made by A min 
executing Civil CourVs decree that he had been 
obstructed — Similar report to Police— Sul) sequent 
contradictory deposition in Court — Alternative 
charges — Form of charge.] Meld, that a report 
made by an Amin of a Civil Court deputed to 
give possession of certain property in execution 
of a decree as to his having been obstructed in 
so doiug to the Court executing the decree, and 
a similar report made to the Police, would not, 
even if false, amount to the fabrication of false 
evidence within the meaning of s. 198 of the 
Indian Penal Code, and, consequently, where such 
Amin was charged in the alternative with 
making the two reports as above, and also a third 
and inconsistent statement in respect of which 
he might have been charged under s. 193, that he 
was w^rongly charged, and that it was necessary 
to prove the falsity of the third statement. 
Queen-Empress v. Ajudhia Prasad. 

[17 All 436 

FALSE INFORMATION TO POLICE. 

Bee Onus of Proof— Damages. 

[19 Bom. 717 

FALSE STATEMENT IN APPLICA- 
TION FOR LICENSE. 

Bee Bengal Municipal Act, 1884, s. 133. 

[22 Calc. 131 

‘‘ FAMILY ” MEANING- OF. 

Bee Lunatic. 

[23 Gale. 512 

‘‘PASLI” YEAR. 

Bee Deed— Construction. 

[IS All. 388 

PEES. 

, Customary, payable to temple. 

Bee Madras Rent Recovery Act, s. 11. 

[17 Mad. 43 

of Counsel, Receipt for. 

Bee Stamp Act, Sch. II, Art.16. 

[16 All. 132 


I 
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Digest op cases. 
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PEES — coneliided. 

021 succession, Non-payment of. 

Bengal Tenancy Act, s. I6. 

• [24 Oalc. 241 

PBRUT, PLYING- UNSOUND BOAT 
ON. 

See Causing Death by Negligence. 

[16 All. 472 

PINE. 

See Bombay District Municipal Act, 
1884, S. 49. 

[18 Bom. 400 

See Cattle Trespass Act, s. 22. 

[22 Calc. 139 
See Compensation — Criminal Cases 
FOR Loss OR Injury Caused by 
Offence. 

[22 Calc. 139 
[19 Mad. 238 
See Railways Act, s. 1 1 3. 

[18 Bom. 440 
[20 Mad. 385 

See Sentence — Imprisonment ~ Im- 
prisonment IN Default op Pine. 

[18 Bom. 400, 440 
[18 Mad. 490 
[17 All. 67 

See Sessions Judge, Jurisdiction op. 

[18 Bom. 751 
[18 All. 301 

See Village Chowkidars Act, s. 8. 

[23 Calc. 421 

• 

— Recovery of fine ivlien ordered to he refunded — 
Portion of fine yyaid as oomioensation to complain- 
ant— Sentence of fine set aside— Recovery of corn- 
sensation from complainant — Proeediire — Grimi- 
nal Procedure Code (1882), ss. 545 and 547.] On a 
sentence of fine being passed, it was ordered, 
under s. 545 of the Code of Criminal Procedure, 
that a portion of the fine should be paid as the 
compensation to the complainant, and it was so 
paid. Subsequently the sentence was set aside 
in revision by an order of the High Court which 
directed that the fines should be refunded: —Held, 
that the sum which had been paid to the com- 
plainant was recoverable under this order as part 
of the original fine, and that it was recoverable 
by process under s. 547 of the Code and not by 
suit in a Civil Court. Mutasaddi v. Mani Ram. 

[19 AH. 112 

FISHERY, RIGHT OF. 

See Possession, Order of Criminal 
Court as to — Disputes as to 
* Right of Way, Water, &c. 

[23 Calc. 55, 557 


FISHERY, RIGHT OW-concladcd. 

— Riylit of fishery in tidal navigable river' — Right 
<f Government in navigable rivers and fishery 
therein — Grant by Government of right to private 
i ndividvals.'] As regards this side of India, the 
bed of a tidal navigable river is vested in the 
Crown; and the right of fishery in such river, as 
also the bed of the river itself, may be granted 
by Government (whether it be in the exercise of 
their prerogative as the Crown or as representing 
the public) to private individuals to be held by 
them as private property, subject to the right of 
navigation and such other rights as the public 
has in such rivers. Poe d, Seehkruto v. East 
India Go.^ 6 Moo. I. A. 267 ; Gureeb Hossein 
ChowdliTce v. Lamb, S. D. A. 1859, p. 1357 : Bag- 
ram V. Collector of Jihulloa Gap No. W’’. R. 
(1864), p. 243; Clmnder Jaleah v. Ram Churn 
ftfoolicrjee, 15 W. R. ^12; Babaii Mayaelia v. 
Kagxt !:ihravucha, I. L. R. 2 Bom., 19; Prosnnno 
Cooinar Sir car v. Ramcoomar Paroee, I. L. R. 4 
( 'ale, 53 ; and Hari Pas Hal v. Mahomed Jaki, 
I. L. R. 11 Calc^ 434, referred to. Value as evi- 
dence of the tliafibast map in such a case discuss- 
ed. Syam Lai Sahxi v. Lxiclman Choivdhry, I. L. 
R. 15 Calc. 35.3; and Syama Sundevi Passya v, 
Jagobnndhu Sootar, I. L. R. 16 Calc. 186, referred 
to. Satcowri Ghosh Mondal v. Secretary 
op State for India. 

[22 Calc. 252 

FISHERY, SUIT FOR RENT OP. 

See Jurisdiction— Suits for Land — 
Property in Different Districts. 

[24 Oalc. 449 

FORECLOSURE. 

See Cases under Mortgage — Fore- 
closure. 

See Parties— Parties to Suits—Bena- 

MIDARS. 

[24 Calc. 644 

iSce Res Judicata— Competent Court 
— Revenue Courts. 

[16 All. 464 

, Decree for. 

See Foreign Court, Judgment op. 

[19 Mad. 257 

See Mortgage— Redemption — Mode of 
Redemption and Liability to 
Foreclosure. 

• [16 All. 269 

FOREIGN COURT, JUDGMENT OF, 

1. — Suits in British Coxirt on judgments and 
decrees of Coxirts estahlished in recognised foreign 
States — Territorial jurisdiction of each separate 
State in personal actions— Civil Procedure Code 
(1882), 5s. 431 and Right of Juris- 

diction being properly territorial, and attaching, 
with certain restrictions, upon every person 
permanently or temporarily resident within the 
territory, does not follow a foreigner, after 
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FOREIGN COURT, JUDGMENT OP-- 

Lwnti lifted. 

his wifcbdrn.wal thence, living- in another State. 
As to land within the territory, jurisdiction 
always exists, and may exist over moveables 
within it ; and exists in questions of status, or suc- 
cession, governed by domicile. But no territorial 
legislation can give jurisdiction, which a Court 
of a foreign State ought to recognize, over an 
absent foreigner owing no allegiance to the 
State so legislating. In a personal action, to 
which none of the above causes of jurisdiction 
apply, a decree pronounced by aCourt of a foreign 
State iu ahsentavi, the latter not having submit- 
ted himself to its authority, is by international 
law a nullity. Not to the Courts of the State in 
which the cause of action has arisen, nor in 
cases of contract to those of the /oo7is solutionis, 
should resort be had by tke plaintiffs, but to the 
Courts of the State in which the defendant 
resides, the Courts of the latter State having 
jurisdiction in all personal actions. E,V‘parte 
decrees for money were made in the territories of 
the ruling Chief of Faridkot, a State in subordi- 
nate alliance with the Government of India, 
against a person who had been employed by that 
State within its territories but had before suit 
brought relinquished his employment, had left 
the State, and was then, at the time when he was 
sued, resident in another State of which he was 
the domiciled subject : — Held, that these decrees 
were a nullity by international law, and could 
not receive effect in a British Indian Court. 
Becg^uet v. Maearthy, 2 B. & Ad. 951, distinguish- 
ed. The judgment of Blackburn, J., iu 
Scluhsly v. Westenlhoh, L, R. 6 Q. B. 155, refer- 
red to and explained. There is no ground for 
supposing, as did one of the Courts below, that 
no suit will lie upon the judgment of a recog- 
nized foreign Indian State. Gurdyal Sing-h 
V. Raja of Faridkot. 

[22 Calc. 222 
[L. R. 21 L A. 171 

2. — Decree “ In ahsentem ” — Suhmission tojno’is- 
diction — Suit on judgment of foreign Court.'] The 
plaintiff brought a suit in the French Court at 
Karikal against the defendant, a British subject, 
resident in British India. The defendant employ- 
ed a Yakil to defend the suit, but, on the case 
coming on for hearing, the Yakil stated he had no 
instructions, and an ex-^arte decree was passed. 
An application by the defendant to have the 
decree set aside was held to be time-barred. The 
plaintiff now brought a suit on the judgment of 
the French Court to recover the ameunt decreed 
to him: — Beld^ that the suit was not maintain- 
able for the reason that the decree had been 
passed against the defendant in absentem by a 
foreign Court, to which he had not submitted 
himself. Semble — Even if the foreign judgment 
bad not been entirely invalid as against the 
defendant, the British Court would have had 
jurisdiction to disallow an item of claim allowed 
by the foreign Court on account of prospective 
damages which was unsupported by evidence. 
SlYARAMAN CHETTI V. IbURAM SaHEB. 

[18 Mad. 327 


FOREIGN COURT, JUDGMENT OP— 

concluded. 

3. — Effect of foreclosure decree passed by a foreign 
Court — '• Lis 'pendens'' — Transfer of Property Act 
(IV of 18S2), b2~-lYutiee of existence of deeree.] 
In 1887, AT, who resided at Singapore, mortgaged 
ceJ.-tain lands in the Madura district to S, who 
sued and obtained a conditional foreclosure decree 
on the 13th J une, 1892, in the Supreme Court of 
Singapore. This decree became absolute ou the 
3rd October, 1892. On the 12ch August, 1892, K 
hypothecated the said land to P. In a suit 
brought by S, lield^ that the decree of a foreign 
Court cannot directly affect land situated in 
British India ; tha", at the date of the mortgage, 
there was no decree purporting to operate upon 
the land ; that the doctrine of lis pendens was 
inapplicable. Qucere : Whether P would have 
been bound if he had had notice of the existence 
of the conditional decree at the date of his 
mortgage. Palani Chetti v. Subramanyan 
Chetti. 

[19 Mad. 257 

4. — Suit on a foreign judgment— Jurisdioti on of 

foreign Court— Residence of defendant— Gonstruc^ 
tire ^ residence ,] The plaintiff having obtained 
against defendant a judgment in the District 
Court of Kandy, now sued in British India to- 
enforce it. It appeared that the defendant was 
domiciled and ordinarily resident in British 
India, and that he had not appeared to defend the- 
suit at Kandy, and was not at the date of that 
suit, or subsequently, even temporarily resident in 
Ceylon : but he^ was a partner in a firm which 
carried on business at Kandy, and he was 
interested in lands at that place which he had 
visited once or twice that the Court at 

Kandy had no jurisdiction over the defendant. 
Nallakaruppa Settiar r, Mahomed Iburam 
Saheb. 

[20 Mad. 112 

FOREIGN COURT, PROCEEDINGS OP. 

See Certificate of Administration- 
Right TO Sue or Execute De- 

CREE WITHOUT CERTIFICATE. 

[17 Mad. 14 

FOREIGN STATE, PROMISSORY 

NOTE EXECUTED ON. 

See Right of Suit — Contracts and 
Agreements. 

[17 Mad. 262 

FOREIGN TERRITORY, OFFENCE 

COMMITTED IN. 

See Jurisdiction op Criminal Court 
- Offences Committed only part- 
ly IN ONE District— Abetment. 

[19 Bom. 105 

See MOjongful Confinement. 

[19 Bom. 72 
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FOREIGN AND NATIVE RULERS. 


FOREST ACT (VII OP 1878) — continued. 


See Jurisdiction of Civil Court — 
Foreign and Native Rulers. 

o [21 Bom. 351 

FOREIGNERS. 

See Jurisdiction of Criminal Court 
—General Jurisdiction. 

[19 Bom. 741 

See Warrant of Arrest. 


[18 Bom. 636 


— Act III of 1864, Validity and apjdAcation of 
— Powers of legislation of the Governor- General in 
Council — Indian Gonncils Act (Statute 24 and 25 
Viet. e. 67). .<?. 22 — Grlminal Procedure Code 
(1882), s. 491 — Arrest — Habeas corgous — Sta- 
tute 31 Car. II, c. 2.] On the 3rd July, 1894, 
certain foreigners resident in Bombay having 
been arrested by the Police and sent to jail under 
warrants issued under ss. 8 and 4 of Act III 
of 1864, they applied to the High Court and 
obtained a rule nisi under s. 491 of the Criminal 
Procedure Code (X of 1882) and under Stat. 
81, Car. II, c. 2 (Habeas Corpus Act), calling 
on the Superintendent of the Jail to show cause 
why they should not be set at liberty. In the 
affidavits filed in showing cause against the rule 
the only reason suggested^ for their arrest was 
that they were connected with loose women resid- 
ing in a certain district of Bombay. It was 
contended for the prisoners that their arrest and 
imprisonment were illegal (1) inasmuch as Act III 
of 1864 was ultra vires of the Indian Legislature ; 
(2) that the Act being intended only to secure 
the “ peace and security ” of British India was in 
this case improperly applied '.—Held (1) that Act 
III of 1864 was not ultra vires of the Governor- 
General of India in Council ; (2) that it was 
rightly applied in the* case of the foreigners in 
question, although their residing in Bombay may 
not have been likely to have affected or endan- 
gered the peace and security of British India. 
Per Starling, J. — Section 3 of Act III of 1864 
gives the fullest power to the Government to 
order any foreigner to remove himself from 
British India The Government is the sole judge 
of what is necessary for the peace and security of 
British India, and, if it acted in accordance 
with the letter of the Act, the Court could not 
inquire into the sufficiency of its reasons for so 
acting. Alter Caufman r. Government of 
Bombay. 

[18 Bom. 636 


FOREST ACT. 


See Madras Forest Act, 


FOREST ACT (VII OP 1878). 


, s. 10. 

See . Mortgage — Redemption — Right 
OP Redemption. 

[21 Bom. 396 


, S. 45. — Drift and stranded timber, Right 

of Government, under s. 45, to collect and store. 
loitJi obligation to notify — Meaning of ^'julkur'^ 
— Test of res judicata — Civil Procedure Code 
(1882). s. 18 — Construction of decree.'] The object 
of Chap. IX of the Indian Forest Act, 1878, 
is to regulate the rights of owners, and not 
to deprive them of their property in drift and 
stranded timber and wood. Section 45 of that 
Act does not divest the owner of, or transfer to 
the Government, any right therein. Nor does 
anything in the Act affect the right of the Govern- 
ment to take possession and dispose of timber and 
wood whereof they are the undisputed owners. 
But, upon certain conditions only, the Govern- 
ment have a right to the possession of any drift 
and stranded timber and wood, collected by their 
office r.««, which, however,., may be claimed by the 
true owner, who may be a person holding a 
or water right, comprehending those things- The 
conditions are that the officers of Government shall 
store the timber^ in the manner, and issue the 
notifications, required by the Act. In case of 
such procedure not being followed, and the wood 
being treated as the property of the Government, 
the latter are, in the event of the wood being 
found not to belong to thena, in no better position 
than any other trespasser. The title to collect 
given to the Government by the Act is coupled 
with and dependent upon, the duty of giving 
notice to the public, in order that the true owner, 
whether he be a person from whom the wood has 
drifted away, or the owner of a julkur. or however 
he may be entitled, may claim the drifted timber 
in the manner, aud within the time, prescribed by 
the Act. There is no presumptive ownership of 
the Government save where their officers collect, 
and hold, for the true owner, in the first instance, 
subject to the statutory duty of giving notice. 
The Government having taken possession of drift 
timber in the river Teesta as having an absolute 
right thereto, the zemindar, owning land on the 
hank, asserted by this suit his right to it, on the 
ground of his owning julkur where the river 
passed by, and through, his lands. This julkur, 
as he showed, had been decreed in 1882 to his 
predecessor in estate, in a suit against the Govern- 
ment: — Heldy that this term, signifying water- 
right, was aptly used to include the right to drift 
and .stranded timber as well as to fishing, or other 
interest of a similar kind in the produce of the 
j-iver — a right decreed in the above suit. The- 
rule is that where a final decree is couched in 
general terms, the extent to which it ought to be 
regarded as res judicata can only be determined 
by ascertaining what were the real matters of 
controversy in the cause. That the question of 
the right to drift and stranded timber was inclu- 
ded in the decreed in 1882, was, in their 

Lordships* opinion, established by intrinsic evi- 
dence in the record of that suit. They concurred 
with the High Court that correspondence and 
orders by officers, of dates subsequent to the 
former decree, could not be received as aids to its 
construction. But the record showed that the 
right was in controversy before the Judge, and 
that he meant to include it in xhQjulkui\ which 
he decreed. The zemindar’s claim was therefore- 
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FOREST ACT (VII OP 

a judged to be established. Amrtteswaei Debi 
1'. Secretary of State foe India. 

[24 Calc. 504 
[L. R. 24 L A. 33 


FOREST OFFICER. 

See Bombay Land Revenue Act, s. 

[20 Bom. 803 
See Bombay Revenue; Jurisdiction 
Act, s. 11. 


, SS. 75 and *7Q,—Khoti tenure^Khoti 

hliasgi laiid — Right to cut trees— Dimlop's procla.- 
fnmtion — Right of Government to rescind procla- 
mation — Grown grant, Gonsiruction o/.] In 1824 
by a proclamation, known as Dunlop’s procla- 
mation, it was declared that the owners of land 
in the Ratnagiri District, on which teak and 
other forest trees were growing or should there- 
after be grown, should be the owners of these 
hrees and might dispose of them at their pleasure 
without any claim on the part of Government. 
In 1851, however, thig proclamation was re- 
scinded by a subsequent proclamation which 
-declared that the ‘•Government resumed, in 
regard to forest, all the seignorial rights which 
it possessed previously to 1823.” The accused 
was hhot of the village of Asgoli in the Ratnagiri 
District. He was charged, under s. 75, cl. (c) of 
the Indian Forest Act (VII of 1878), with the 
offence of cutting down two teak trees without 
obtaining the permission of Government as re- 
quired by the rules framed by Government under 
the Forest Act. He contended that he was 
absolute owner of the trees under Dunlop’s pro- 
■damation. He was convicted, and applied to the 
High Court under its re visional jurisdiction : — 
Reid, that the conviction must be reversed. The 
•land on which the trees in question were grow- 
ing was the hhotz khasgi land of the accused, and 
he was therefore entitled to the benefit of Dun- 
lop’s proclamation, by virtue of which the trees 
thereon become his property '.—Held, also, that 
Dunlop’s proclamation could not be withdrawn 
hy Government. Collector of Ratnagiri v. Vyan- 
hatrao Narayan Surve^ 8 Bom. H, C. 1, followed. 
Per Fulton, Z.— Khasgi land, of which the hhot 
•was actually in possession, -was clearly within 
Dunlop’s proclamation, and" it granted the right 
to teak and other trees in hhasgi lands held” by 
.vatandar hhots .... It is clear, too, that 
the right to trees having once been conceded 
.could not he withdrawn by the proclamation of 
1851, and it seems also manifest that the conten- 
tion is untenable that the benefit of the first 
proclamation did not extend to the case of trees 
planted after its cancellation in 1851. Even 
though the hhot may not be the proprietor of the 
•soil in hhoti khasgi lands, he is certainly the 
holder of an interest in it, and that interest 
having in 1823 been increased by the^ concession 
of all trees which he might grow thereafter, 
■could not subsequently be reduced by the with- 
drawal of the right to such trees. In ee Antaji 
KEvSHAv Tam be. 

[18 Bom, 670 


[20 Bom. 803 

See Jurisdiction op Civil Court- 
Rent and Revenue Suits, Bombay. 

[20 Bom. 764 

FOREST SETTLEMENT OFFICER. 

See Madras Forest Act, s. 4. 

[17 Mad. 193 

See Pensions Act, s. 4. 

[17 Mad. 193 

, J urisdiction of. 

See Madras Forest Act, s. 10, 

[20 Mad. 279 


FORFEITURE. 

See Deed — Construction. 

[20 Bom. 310 

See Hindu Law — Inheritance — Im- 

partible Property, 

[17 All. 456 

See Landlord and Tenant — Eject- 
ment — Notice to Quit. 

[18 Bom. 110 

See Cases under Landlord and 
Tenant — Forfeiture. 

See Right of Occupancy— Loss or For- 
feiture OF Right. 

[21 Calc. 129 

[20 Bom. 747 

See Small Gauss Court, Presidency 
To wns — Jurisdiction— Recover Y 
of Immoveable Property. 

[17 Mad. 216 

, Omission of Collector to declare. 

See Sale for Arrears of Revenue 

Setting aside Sale — Irregu- 
larity. 

[21 Bom. 381 


FORGERY. 


Abetment of. 

See Attempt to Commit Offence. 


[16 All. 409 

, Committal by Civil Court for. 

See Criminal Proceedings. 


, s. 81. 

See Jurisdiction of Civil Court- 
Rent AND Revenue Suits, Bombay. 

[20 Bom. 764 


[18 Bom. 581 

See Sanction for Prosecution 

Power to Grant Sanction, 

[18 Bom. 581 
[16 All, 80 
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POE/G-BRY — concluded, 

— Penal Code. ,9^. 463, 464. 467 and 471 — '^Dis- 
honestly ” — *’ Fraudulently — Fabrication of a 
document to conceal a contcmjjorancous or past 
embezzlement. accused person who was in 
the service of zemindars, and whose doty it was 
to pay into the Oolleecorate Government revenue 
due in respect of their estates, immediately before 
the due da^'e of a Itist received from them a cer- 
tain sum of money with no specific instruction 
as to its application. On receipt of that money 
he paid a portion only of id into the Collectorate 
on account of the revenue, and having- done so, 
he then altered the challan given back to him 
showing the amount actually paid, and made it 
appear that a much larger amount had been paid 
in than was the fact. This challan he sent to bis 
employer for the purpose of showing the applica- 
tion of the money. He was charged (1) with 
criminal breach of trust as a servant (s. 408 
of the Penal Code) in respect of the difference 
between the amount actually paid into the 
treasury and the amount shown to have been paid 
in by the altered challan; (2) with forgery 
(s. 467) in respect of the challan; and (3) 
with using a forged document (s. 471) in 

respect of the same document. The accused was 
convicted on all these charges. It was contended 
that the charge under ss. 467 and 471 were 
bad as there was no evidence to support them, 
and even admitting the alteration of the challan 
such alteration did not come within the term 
“ forgery ” as used in the Penal Code, not having 
been made with the intention of causing any 
wrongful gain or wrongful loss, but with the 
intention of screening the offence of criminal 
breach of trust which had been previously com- 
mitted;— further, that it is not necessary 
for the purpose of coustitufcing the offence of 
forgery that the false document should be made 
with the intention of committing a fraud or 
dishonesty in the future, and that, if the intention 
with which a false document is made be to 
conceal a fraudulent act which has been pre- 
viously committed, the intention cannot be other 
than to commit fraud, and the offence of forgery 
as defined in s. 463 is committed. The word 
‘•fraudulently’’ as used in s. 461 must not be 
taken as being the same as "dishonestly” and 
implying wrongful gain or wrongful loss, but 
must be taken to mean as with intent to 
defraud.” Empress of India v. J iwanand, I. L. R. 
5 Ail. 221 ; and Queen- E nip) r ess v. Girdhari Lai, 

I. L. E. 8 All 6.63, dissented from. Queen- 
Fnipress v. Vithal Farain Joslii. I. L. R. 13 Bom. 
61.6 (note); and Queen-Empress v. Sahapati, I. L. R. 
11 Mad. 411, follow^ed therefore, that 
upon the facts of the case there was ample evi- 
dence to show that the accused had abetted 
the forgery of the challan and had used the 
sum, and that he had been properly convicted 
of all the offences charged against him ex- 
cept that of the actual forgery, and that he 
should have been convicted of abetment of 
that offence. Lolit Mohan Sarkar v. Qheen- 
Emprtcss. , 


FRAUD. Col, 

1 . What Constitutes Fraud and Proof 

of Fraud ... 443 

2. Alleging or Pleading Fraud ... 443 

3. Effect of Fraud ... 445- 

Sec Benami Transaction — General 
Cases. 


[23 Calc. 480, 962, 962 note 

Sec Estoppel — E.stopp£l by Conduct. 

[21 Bom. 198 

Sec Estoppel— Estoppel by Deeds and- 
OTHER Documents. 

[17 Mad. 304 

iSdp H indu Law— Maintenance— Right 
TO Maintenance— Widow. 

[20 Mad. 323 

Sec Hindu Law— Reversioners— Con- 
veyance BY Widow with Consent 
OF Reversioners. 

[19 Mad. 337 

Sec Insurance— Life Insurance. 

[20 Bom. 99 

Madras Revenue Recovery Act, 
s. od. 

[17 Mad. 189 

See MoPtTGAGE —Redemption — Right 
OF Redemption. 

[21 Bom. 396 

aScc Registration Act, s. 35. 

[21 Calc. 872. 

See Res Judicata— Estoppel by Judg- 
ment. 

[17 Mad. 384 
[Ii.R. 21 I. A. 93 
[19 Bom. 821 

See Res Judicata— Relief not Grant- 
ed, 

[24 Calc. 546 

See Right of Suit— Fraud. 

[21 Calc. 605, 612 
[24 Calc. 546 

See Sale in Execution of Decree- 
Invalid Sales— Fraud, 

• [20 Mad. lO 

See Trust. 

[18 Bom. 551 

See Vendor and Purchaser — Fraud. 

[18 AIL 322 

Concealment as siiowing. 

See Sale in Execution op Decree — 
Setting aside Sale — Irregular- 
ity. 


[22 Calc. 313 


[19 Mad. 315 
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'PH A.'U‘D~^o?iti filled. 

See Transfer of Property Act, s. 58. 

[22 Calc. 185 

■, Suit to set aside deed on ground 

of. 

See Hindu Laty— Guardian— Powers 
OF Guardians. 

[19 Bom. 593 

See Limitation Act, Art. 91. 

[19 Bom. 593 

(1) WHAT CONSTITHTES FRAUD AND 

PROOF OF FRAUD. 

1,— Proof of allegation of fraud,'] A plaintiS 
who charges another with fraud must himself 
prove the fraud, aud he not relieved from this 
obligation because the defendant has himself told 
an untrue story. Mahomed Go lab v, Mahomed 

SULLIMAN. 

• [21 Calc. 612 

(2) ALLEGING OR PLEADING FRAUD. 

under Civil Procedure Gode (18S2), 
■s. Right of defendant iriterested in taking 

defence to gylea'd that decree was fraudulently 
ohtained.] A defendant in a suit brought under 
s. 283 of the Civil Procedure Code, who is 
connected with the judgment-debtor as being 
reversionary heir of the judgment-debtor’s hus- 
band, or as being his co-parcener, may show that 
the decree, in execution of which the property 
in dispute was attached, was collusively obtained. 
/Sulihai v. Ja-gannath Galranhar, I. L, R. 10 Bom. 
659, dissented from. Naranayyan v, Nages- 

WARAYYAN. 

[17 Mad. 389 

3 , — Allegation of fraud in pleadings— Plaint, 
Form a?id conte7its of.] Where fraud is charged 
against the defendant, the plaintiff must set forth 
the particulars of the fraud which he alleges. 
■Chanvirapa r. Danava. 

[19 Bom. 593 


PHAXS'D—contmued, 

(2) ALLEGING OR PLEADING FRAUD— 

that the amendment could not then be allowed, 
and the suit must fail. When fraud is charged, 
the .evidence must be confined to the allegations. 
Erishnaji V . Wamnaji. 

. [18 Bom. 144 

5. — Sham transaction Fraudulent conveyance — 
Suit for possession by purchaser of land — Defence 
that the sale to plaintiff loas a sham transaction 
to defraud creditors.] The plaintiff sued for 
possession of certain land, which he alleged he 
had purchased from the defendant under a regis- 
tered sale-deed, dated lOfch November, 1876. The 
defendant pleaded that the deed was a sham deed 
and without consideration, and had been execu- 
ted by him merely to save the land from his 
creditors : — Held, that the plea was good, and 
that it was open to the defendant to defend his 
possession by showing that the real transaction 
between himself and the plaintiff was to defraud, 
whether a third party or his creditors generally. 
Babaji V. Krishna. 

[18 Bom. 372 

6 . — Debtor and creditor — Sham sale-deed to 
defeat creditors— Collusive decree — S^iit to declare 
title of fraudulent transferor in possession —Right of 
suit.} A executed a sale-deed of his land to B. An 
attachment placed on the land was raised at the 
instance of B as vendee. The attaching creditor 
sued impeaching the transfer as collusive ; but 
finally consented to a decree upholding the title 
of B who then applied to be registered as owner 
in the place of A. A, who remained in possession 
throughout, resisted the application, and now 
sued B for a declaration that he ’was entitled to 
remain on the register as owner, It was alleged 
and proved that the apparent sale-deed was a 
sham, and bad been executed for no consideration 
with intent to defraud the plaintiff’s creditors, 
and that the plaintiff had paid the attaching 
creditor to consent to the 'above-mentioned decree 
to which both he and B were parties : — Held, that 
the suit should be dismissed. Ya ram ATI Krish- 
NAYYA V. CHUNDRU PAPAYYA. 


4^ — General allegations of fraud — Plaint, Mad. 326 

Amendment of— Evidence of fraud—Objectiontaken Suit to set aside collusive decree—Right of 

for first time in special appeal.] Where a plaintiff The plaintiff was a Hindu who, in order 

seeks relief on the ground of fraud, and the to prevent his undivided son from obtaining his 

plaint contains general aUegations,_ bub no speci- share of the family property, made and delivered 

fic instances of the alleged fraud, it ought to be to the defendant certain promissory notes un- 

immediately, on presentation, rejected or re- supported by consideration, the agreement 

turned for amendment, as it does not disclose a between them being that the' defendauli should 

cause of action. The plaintiff sued to recover obtain a decree on the notes and in execution 

damages caused by the defendant’s fraud during attach and bring to sale and himself purchase 

his management of the plaintiff’s estate from the lands of the family, and should hold them at 

1870 to 1884. The plaiuc disclosed no specific the disposal of the present plaintiff. The suit 

instances of the fraud imputed to the defendant. and the subsequent proceedings in Court were 

The Court of first instance, without going into carried on by them collusively the present 

evidence, rejected the plaintiff’s claim on the plaintiff supplying the necessary funds The 

preliminary ground that the plaintiff had no son then sued for his share of the property and 

right to sue during the lifetime of his adoptive having with the aid of his father (who had 

mother. In second appeal, the respondent ob- meanwhile lost his confidence in the defendant) 

^ jected that the plaint was defective. The plaintiff’s successfully impeached the sale as* collusive 

pleader asked for leave to amend it by specifying obtained a decree which was executed It had 

certain instances of the alleged fraud been agreed that the defendant should hold the 
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FRA,UD — coiitiimecL, i 

(2) ALLEGING OR PLEADING FRAUD— 

land at the disposal of the plaintiff, but he now 
refused to surrender to him his share. The 
plaintiff accordingly sued to recover his share of 
the property and for a declaration that the collu- 
sive decree against him and the subsequent pro- 
ceedings in execution thereof were nod binding 
on him : — Held, that it is not competent to a party 
to a collusive decree to seek to have it set aside, 
and that the plaintiff accordingly was not entitled 
to relief. Vaeadarajulu Naidu v. Sriniva- 
SULU Naidu. 

[20 Mad. 333 

(3) EFFECT OF FRAUD. 

8 . — Dehtor and creditor — Collusive decree’-- 
Fraud on creditors — Fraudulent purpose carried 
out— Suit hy legal representative of the fraudulent 
transferor and fidgment’deltor to set aside C07U 
veyanee and restrain execution of decreed] A, with 
the intention of defeating and defrauding his 
creditors, made and delivered a promissory note to 
B without consideration, and collusively allowed 
a decree to be obtained against him on the promis- 
sory note, and conveyed to R a house in part satis- 
faction of the decree ; and it appeared that cer- 
tain of A’5 creditors were consequently induced 
to remit parts of their claims. A having died, his 
widow aud legal representative under Hindu law, 
now sued B to have the promissory note and the 
eouveyance set aside, aud to have the defendant 
restrained by injunction from executing the 
decree (by Subramaxia Ayyar, J.) (1) 

that the plaintiff was not entitled to relief in 
respect of the promissory note and the decree, 
•although she was not personally a party to the 
fraud, inasmuch as she claimed through A by 
whose contrivance and collusion the defendant 
was enabled to obtain the decree; (2) that the 
plaintiff was not entitled to have the sale set 
aside inasmuch as there had been at least a 
partial carrying into ^ect of the illegal purpose 
in a substantial manner. Rakgam.mal v. Vex- 

KATACHARI. 

[18 Mad. 378 

In the same case on appeal held (by Collins. 
G. J.. and Bexsox, J.) that the plaintiff was not 
entitled to relief, for A if alive, could not have 
claimed to have his own fraudulent acts set aside, 
and the plaintiff was in no better position than he 
would have been. Quaere: Whether a widow 
might successfully maintain a claim for mainte- 


l^'KlLU'D—coyieluded^ 

(3) EFFECT OF YYiAVVi— concluded. 

There is no reason why the principle that fraud 
vitiates all agreements should not be applied to 
debts evidenced by liundis, promissory notes, 
or other negotiable instruments, if the facts 
show that the loans were contracted on the 
faith of fraudulent misrepresentations made by a 
debtor to a creditor. Baboolall r. Joy Lall. 

[24 Gale. 533 

FREIGHT. 

See IXTERPLEADER SUIT. 

[18 Bom. 231 

FRESH SUIT, PROCEEDINGS IN 
NATURE OP. 

See Appeal -( jRDEiis. 

[22 Calc. 830 

FURTHER INQUIRY. 

See Cr^iixal Procedure Code, s. 437. 

[22 Calc. 573 
See Nuisaxce— Nuisaxce under Crimi- 
nal Procedure Code. 

[24 Calc. 395 

GAMBLING. 


, Articles used for purpose of. 

See Madras Police Act, 18S8, s, 42. 

[19 Mad. 209 

GAMBLING ACT (LH OP 1867). 

1. — S. 6 . — '' Instrinnent of gaming ''^Qoioriesd] 
Held, that cowries are not instruments of 
gaming ” within the meaning of s. 6 of Act III of 
1867. Queen- Empress v. Bhawani. 

[18 AU. 23 

2. — S. 6. — Evidence of house heing a common 
ga ming’ house— Instruments of gaming— Gowries.] 
Held that the mere finding of cowries in a 
house searched in pursuance of a warrant issued 
under Act III of 1867 would not raise the 
presumption that the house was used as a common 
gaming-house ; but evidence that cowries were 
used in that house as instruments whereby to 
carry on gaming would bring the house within s. 
6 of the Act. Queen’Empress v. Bhawani, I. L. R. 
IS All. 23, referred to. Queen-Empress v, Bala 
Misra. 


nance out of property alieuated by her husband i 
without consideration and f raueiulently if she | 
herself was no party to the fraud. Kangammal j 
, 27 , Venkatachari. 

[20 Mad. 323 

Q, — Money advanced on liundi — Fraudulent mis- ■ 
representaiion — Suit htfore due date of liundi — 
Bight of suit.] Tlie defendants obtained advances 
of money on hundis by making untrue representa- 
tions, knowing them to be untrue, and knowing 
that without them they could not have got the 
money ; —Held, that the plaintiffs were entitled to 
rescind he contract aud claim immediate re- { 
payment before the due date of the hundis. j 


[19 AIL 311 

GAMINGrHOUSE. 

See Madras Towns Nuisances Act, 
s. 73, 

[18 Mad. 46 

GENERAL CLAUSES CONSOLIDA- 
TION ACT (I OF 1868). 

, s, 2, cl. 5. 

See Mortgage— Sale of Mortgaged 
Property— Rights of Mortga- 

GEES. 


[22 Calc. 33 
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GENERAL CLAUSES CONSOLIDA- 
TION ACT (I OP 1808)- concluded. 

See Transfer of Property Act, s. 107. 

[22 Calc. 752 

■ , s. 6. 

See Certificate op Admisistratioit— 
lliGHT TO Sub or Executk Decree 
VT iTHOUT Certificate. 

[16 All. 259 

See Costs — Special Cases — Small 
Cause Court Suits. 

[24 Calc. 399 
[21 Bom. 779 

See Execution of Decree— Effect of 
Change of Law pending Execu- 
tion. . 

[21 Calc. 940 
[22 Calc. 767 

, S. 7. 

See Sanction for Prosecution -Ex- 
piPvY OF Sanction. 

[22 Calc. 176 

GHATWALI TENURE. 

1 . — Right of suocessum to gliatioali tenure in 
Beerlhoom — Bengal Regulation XXIX of 1894,5. 2 
— Descendants^ Meaning of-~-Xvipartil)le pro- 
perty — Separate property Hindu law^ Mitah 
shara.'] Ghatioali tenures in Beerbhoom are 
tenures to be held in perpetuity and are de- 
scendible from generation to generation subject 
to certain conditions and obligations, and it 
would be inconsistent with the true character 
o£ these tenures to hold that the Legislature 
intended that they sLould devolve on issue of 
the body only, and not on heirs generally accord- 
ing to the law which may govern such succes- 
sion. The word "descendants” therefore in 
8. 2 of Bengal Regulation XXIX of 1814, is not 
to be construed in its restricted meaning, but 
includes the widow of a deceased gliatwal who 
may therefore be one of his heirs. Lull Dharee 
Boy V. Brojo Lull Singh, 10 W. R, 40l ; and 
Kustoree KoomarecY. Bonolinr Deo, W. R. Gap. 
Xo. (18(54) 39, referred to. Where a ghatwali 
tenure was admittedly impartible and. governed 
by Mitakshara law, and the only heirs were the 
widow and the brother of the l^^eghatwal : — Held 
(it being found on the evidence that the brothers 
had separated, and that the ghatioali tenure was 
the exclusive proprty of the late gkatioal), that 
his widow was his heiress according to Mitak- 
shara law. Akliough, according to tie decision 
of the Privy Couoeii in Ohintamun Sing/i v. Xow- 
luJiJw Koomcarl. I. L. U. 1 Caic, 153; 13 W. R. 
P. C. 21, impartible property is not necessarily 
separate property, yet. that with reference 

to the peculiar character of ghatwali tenures as 
described in Regulation XXIX of 1814 they were 
intended to be the exclusive property of the 
gliatwal for the time being and not joint family 
property in the proper sense of the term. 

^ Chhateadhari Singh v, Saraswati Xumari, 

[22 Calc. 156 | 


GHATWALI TENURE onoliided, - 

2. — Liability to attachment in execution of deeree 
— Execution for rents due to gliatwal during his 
lifetime,'] After deduction of all necessary out- 
goings from the total rents due t^ a gkatioal, the 
residue, being his own absolute property, may 
be attached in execution of a personal decree 
against him. Bally Dobey v. Ganei Deo, I. L. Rr 
9 Calc. 388, distinguished ; Knstoora Kumari v. 
Benoderam Sen, 4 W. R. Mis. 5, approved. Raj- 
keshwar Deo v. Bunshidhdr Marwari. 

[23 Calc. 878 

GIFT. 

See Hindu Law— Adoption— Second, 
Simultaneous, and Conditional 
Adoptions. 

[19 Bom. 428 

See Oases under Hindu Law— Gift, 

Hindu Law— Joint Family- 
Powers OF Alienation of Members 
—Manager. 

[19 Bom. 803 

See Cases under Hindu Law— Will — 
Construction of Wills. 

See Cases under Mahomedan Law- 
Gift. 

See Onus of Proof— Hindu Law- 
Alienation. 

[17 All. 1 

See Will— Construction. 

[18 Bom. 1 
[19 Bom. 221, 778 

, Deed of. 

See Onus of Proof— Deed, Effect and 
Operation of: 

[25 Calc. 78 
[L. R. 24 I. A. 186 

See Registration Act, s. 17. 

[18 Bom, 92 

for charitable purposes. 

See Mahomedan Law — Endowment. 

[22 Calc. 619 

of family property. 

See Hindu Law — Joint Family- 
Powers op Alienation of Mem- 
bers— Manager. 

[IS Bom. 177 

to a class. 

See HinduLaw— Will— Construction 
OF Wills. 

[18 Bom. 7 
[20 Bom. 571 
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—continued, 

to Hindu widow. 

See Hindu Law — Hiwersioners — Ar- 
rangement BETWEEN Widow and 
liEVEftSIONERS. 

[22 Calc. 354 

1. — Transfer ty g[ft — Failure to prove alleged* 
inequitaMe advantage taken by donee over donor — • 
Contract Act {IX of 1872), a?. 16 and 17.] The 
heir to a share in an ancestral estate, out of 
possession, and at a time when he expected that 
his right would be contested by another claimant, 
made a gift of his title to his brother’s sod, 
providing that he, the donor, should have nothing 
to do with the cost of getting possession, After 
the donee had obtained possession, the donor sued 
to have the gift set aside. The gift, having been 
maintained in the first Court, was set aside by the 
Appellate Court, on the ground that, it having 
been made without consideration and imprudently 
as regarded the donor’s interests, he had had no 
opportunity to obtain any advice from an indepen- 
dent person, but had only had that advice which 
came from, or was given on behalf of, the donee. 
Thus the gift was not an equitable transaction 
which the Court should enforce. The Appellate 
Court had, however, afiarmed the finding of the 
first Court, that the donor, with full knowledge 
of the contents of the deed, had voluntarily 
executed it, and that he had been apprehensive of 
incurring costs in litigation in getting possession 
of his inherited share : — Held, that the Appellate 
Court was in error in taking it that the question 
was whether the transaction was an equitable one 
which that Court should enforce. The defendant 
was not asking the Court to enforce the deed ; and 
the reason why the gift was without consideration 
was explained by the circumstances. The reasons 
given by the Appellate Court for reversing the 
decision of the first Court were insuiSoieiit. It 
did not appear that unsound advice was given to 
the donor by, or on behalf of, the donee, or 
that confidence was reposed by the donor, so as 
to bring the case within s. 16 of the Indian 
Contract Act, 1872, There was only the donor’s 
statement that he had confidence which was not 
sufficient proof of it. Whether a gift made as 
this had been should be set aside, as being 
inequitable between the parties, would depend on 
the circumstances existing at the time of the 
gift, and not on subsequent events. Ganga 
Baksh r. JAGAT Bahadur Singh. 

[23 Calc. 15 
[L. R. 22 I. A. 153 

2. — Transfer of Propertij Act (I V of lSS'2),s, 123 
— Gift of land — Betraetation by donor prior to reg- 
istration — Effect of registration contrary to loislies 
of donor f Where a donor made a gift of land to 
the plaintiff, but prior to registration retracted 
his consent, upon which the District Registrar 1 
ordered compulsory registration : — Held, that the | 
donor could not be compelled to register contrary ! 
to his wishes, and that the registration was void 1 
and the gift of no effect. Ramamirtha Atyan I 

V. G OPAL A AYYAN, j 

[19 Mad. 433 ' 


GIFT- concluded. 

3. — Transfer of Proqoerty Act {IV of 1882), $. 127 
— Onerous gift to an infant — Acceptance.l Land 
was given by the defendant to the wife of the 
plaintiff burdened with an obligation. She accept- 
ed the gift, and died in infancy leaving the plain- 
tiff her heir. The plaintiff now sued to make 
good his title to the land against the donor : — 
Held, that the gift was complete as against the 
donor, and that the plaintiff was entitled to a 
decree. SUBRAMANIA AYYAR V. SiTHA LAKSHMI. 

[20 Mad. 147 

GOMASTA, CARRYING ON BUSI- 
NESS BY. 

See Insolvent Act, s.9. 

[23 Calc. 26 

* 

GOOD FAITH, 

See Transfer of Property Aot, s, 53. 

[20 Mad. 465 

GOODS. 

, Place for delivery of. 

See Contract-Construction of Con- 
tracts. 

[24 Calc. 8 
[L. R. 23 I. A. 119 

sent to agent on commission sale. 

See Claim to Attached Property. 

[21 Bom. 287 

See Consignor and Consignee. 

[21 Bom. 287 

GORDON SETTLEMENT, COMMUTA- 
TION OF SERVICE UNDER. 

See Hereditary Offices Act, s. 10. 

[20 Bom. 423 

GOVERNMENT. 

See Parties -Parties to Suits— Eject- 
ment, Suit for. 

[21 Bom. 229 

, Appeal by. 

See Appeal in Criminal Cases— Ac- 
QyiTTALS, Appeals from. 

[16 AU. 213 
[19 Bom. 51 

See Superintendence of High Court 
—Civil Procedure Code, s. 622. 

[18 Bom. 454 

, Officer of, Suit against. 

See Civil Procedure Code, s. 424. 

[20 Bom. 697 
[24 Calc. 5^ 
15 


W D. 
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GOVERNMENT — concluded. 

.^e Subordinate Judge, Jurisdiction 
OF. 

[21 Bom. 754, 773 

, OSScer of, Suit to set aside order 

of. 

See Limitation Act, s. II. 

[21 Calc. 626 

, Resolution of. 

See Collector. 

[18 Bom. 103 

, Right of, in navigable river. 

See Fishery, Bight of. 

[22 Calc. 252 

, Right of, to costs. 

&u.‘. Pauper Suit— Appeals. 

[IS Bom. 454, 464 

, Right of, to property found. 

See Treasure Trove. 

[19 Bom. 668 

, Right of, to withdraw proclama- 
tion. 

See Forest Act, ss. 75 a^d 'IQ. 

[18 Bom. 670 

, Suit against. 

See Costs— Taxation of Costs. 

[17 Mad. 162 

, Want of sanction of. 

See Decree— Form of Decree— Mort- 
gage. 

[20 Bom. 565 

See Execution op Decree — Effect op | 
Change of Law pending Execu- 
tion. 

[19 Bom. 80 

GOVERNMENT PROMISSORY NOTE, 
SALE AND PURCHASE OP. 

See Contract — Wagering Contracts. 

[17 Mad. 480, 49S 
[18 Mad. 306 

GOVERNOR-GENERAL IN COUNCIL, 
CONSENT OP. 

See Jurisdiction of Civil Court- 
Foreign AND Kative Eulers. 

[21 Bom. 351 

GRANT. Col. 

1. Construction of Grants ... 452 

See Hindu Law — Endowment— Alie- 
nation OF Endowed Property. 

[18 Mad. 266 
[19 Bom. 271 


GRANT — continued. 

See Service Tenure. 

[22 Calc. 938 

, by Government. ^ 

See Fishery, Bight of. 

• [22 Calc, 252 

, Construction of. 

A RB I T R AT I ON — A W ARD S — C ON ST R U C - 

TioN AND Effect of Award. 

[23 Calc. 838 

for public purposes. 

See Collector. 

[18 Bom. 103 

from Crown, Construction of. 

See Forest Act, ss, 75 and 7(3. 

I [18 Bom. 670 

I , Implied. 

See Easement. 

[18 Bom. 616 

(1) -.CONSTRUCTION OF GRANTS. 

1 . — Grant of idortion of impartihle zemindari— 
Ah.sohite grant — Gveation of seggarate estate in 
favour of grantee as letxoeen him and grantor — 
Restriction in instrument contravening Hindu law 
i of biheritanceS] In a suit for the recovery of 
j possession of au estate, it appeared that the estate 
in question had formerly formed a portion of an 
1 impartible zemiadari, but bad been granted, in the 
j year ISio, by the plaintiff’s father to his younger 
' brother, in whose name the estate was registered 
in the Collector’s books as a separate estate. The 
instrument of grant provided Gnter alia) that in 
case of failure of seif-begotten male issue in the 
grantee’s line, the imnK)veable property of the 
grantee should be put in possession of the grant- 
or’s line. On the death of the first grantee, the 
property passed into the possession of his two 
sons, and, on the death of che elder son, it came 
into the possession of the younger son. On his 
death, without male issue, the estate passed into 
the possession of his widow, defendant in the 
present suit. The plaintiff contended that the 
grant made to respondent’s father-in-law was 
a maintenance grant ; that under its terms the 
estate reverted to his father (now deceased) on 
the death of respondent’s husband, when there 
was a failure of male heirs in his branch ; and 
that, notwithstanding the grant, the members 
of the two branches did not fail to be go- parceners, 
and that consequently the right of survivorship 
of the plaintiff attached to the exclusion of the 
defendant: — Held that, on the construction of 
the instrument of grant, the estate became, by 
virtue of that instrument, the separate and abso- 
lute property of respondent’s branch of the family, 
and that the provision in that instrument purport- 
ing to create a special right of reversion in case 
' of failure of female issue contravened the principle 
laid down in the case of Tagore v. Tagore^ 9 B. L. 
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GUARDIAN — conthiiLed. 


(1) CONSTRUCTION OF 

R. 377 ; U. R I. A. Sup. VoL 47, and was inoperative. 
’Venkata Ku^iara Mahipati Surya Rau v, 
Ghell A yAM.Ri G'l-Rtr. 

[17 Mad, IBO 

2. — InLini — Shdres in projlt,^ of fjrant — Ride 
to altnm.gn gniiito — MaJLOuiedan, laiod] Certain 
Mahoiaedans hypothecated to the piaiiitih: to secure 
repayment of a debt, their interest in lauds, 
Tvhieh had been eufrauchised as a personal hiaoi — 
a claim that the lauds constituted the endow- 
ment of certain moscpaes having- been rejected at 
the I navi enquiry, in a suit agjiinst the execu- 
tants of the mortgage and their heirs and 
representatives to recover the principal together 
with interest up to date, it ’■.vas held that, under 
the circumstances of the case, the rule as to the 
equality of the shares of males and females in 
the subject of an alUimijn grant was inapplicable. 
Badi Bibi SA.^drBAL r.'SAJui Fielai. 

[18 Mad. 257 

GRATIFICATION, OFFER TO GIVE. 


See Custody of Child. 

[23 Calc. 290 

See Hindu Law— Guardian. 

See SLyhomedan Law— Guardian. 

ad litem. 

See CojfPROiiiss — C ompromise op Suits 
under Civil Procedure Code. 

[17 Ail. 531 

See Minor— Representation of Minor 
IN Suits. 

[17 Mad. 316 
[24 Calc. 25 

See Parsi M.vrriaue and Divorce Act, 

S. 30. • 

[iS Bom. 366 

ad litem, Omission to appoint. 

See Sali? in Execution of Decree- 
Invalid Sales — Death of Judo- 
me.n’t-Debtor before Sale. 


S'o Plexder— Removal, Suspension, 
AND Dismissal. 

[17 Ail. 493 

GRIEVOUS HURT, 

See Rioting. 

[24 Calc. 686 

— Proof of grievous hurt — Peual Gode {Act XIV 
of i860), ss, 320 ciml 32(5 — Reucadniug in hosjoitalfor 
tweutij diiys — Presuvigtiou.'] The accused were 
charged with causing grievous hurt. The Joint 
Sessions Judge, relying apparently on evidence 
that the injured person remained in a hospital 
for the space of twenty days, drew irom that 
■circumstance alone the inference that he was 
during that period unable to follow his ordinary 
pursuits, and convicted the accused under s, 
-326 of the Penal Code (XLV of ibOO) : — lleld^ 
reversing the convictions, that, in the absence of 
any evidence that the injured person was unr4.bie 
to follow his ordinary pursuits during- the space 
of twenty days, such an inference could not 
legally be drawn. Before a conviction can be 
passed for the offence of grievious hurt, one of 
the injuries defined in s. 320 of the Penal 
Code must be strictly proved, and the eighth 
clause is no exception to the general rule that a 
penal statute must be construed strictly. Proof 
of being in a hospital for the space of twenty 
days cannot be taken as equivalent to proof of 
grievous hurt. Queen-Empress v. Vasta Chela. 

[19 Bom. 247 


GROUNDS OP APPEAL. 

See Cases under Special or second 
appeal— Grounds op Appeal. 

GUARDIAN. Col. 

1. Appointment ... 465 

2, Duties and Powers of Guardians ... 456 


[23 Calc. 688 

, Application by, on benalf of 
minor. 


See Limitation Act, s. 7. 

[23 Calc. 374 

appointed under will. 

Probate— Effect of Probate. 


[19 Bom. 832 

Appointment of. 


See Lunatic. 


[20 Bom, 659 


Authority of. 

See Limitation Act, s. 20. 

[18 Mad. 456 


See Lunatic. 


[24 Gale. 133 


•, Contract made by. 

See Registration Act, s. 77. 

[24 Calc. 663 

See Specific Performance. 

[22 Calc. 545 
[IS Mad. 415 


Discharge of. 

See Majority Act, s. 3. 

[21 Bom. 281 


•, Negligence of. 

See Limitation Act, s. 6. 

[20 Bom. 104 
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GUARDIAN— 

, Order refusing to remove. 

Appeal — Acts — Guareiaks and 
Wards Act. 

[20 Bom. 667 

[23 Calc. 201 

, Power of. 

See IvlAHOiiEDAx Law— Guardian. 

[20 Bom. 199 

See Pleader— Bbmuneration. 

[17 Mad. 306 

See Specific Performance. 

[18 Mad. 415 

, Removal of, . 

See Guardians AND Ward^ Act, s. 39. 

[18 Bom. 375 

(1) appoint:\ient. 

1. — Poiver of Cenrt to aj^pohit gnardlaii of jiernm 
and estate of a ■minor.’] The power of tlie Court 
of Cbuucery to appoint guardians to infants, 
whether such .infants have property O'T nob, is 
possessed by the High Court. He Jagannath 
Eamji. 

[19 Bom. 96 

2. — Guardians and Wards Ao?" ( T'/iJv/ 1890) — 
Minor co-parcener in. a joint Hindu family gov^ 
erned hy the Mltahsliara laiv— Hindu law — Otiar- 
dian of person of minor.] Under Act Till of 1890. 
a guardian cannot be appointed to the property 
of a minor who is a member of a joint Hindu 
family governed by the Mitakshara law, and pos- 
sessed of no separate property. A guardian of 
the person of such a minor may be appointed 
under the Act, Yirupakshappa u.Kilgangava. 

[19 Bom 309 

3 . — Appointment of guardian of j^roperty of 
minor — Minor loho is a member of a joint Hindu 
family.] It is not competent to a Court under Act 
VIII of ISOO to appoint a guardian of the property 
of a minor who is a member of a joint Hindu 
family, yarupalisliayypa- v. Nilgangava^ I, L, R, 
19 Bom. o09; and Sham Kuar v, ilohanunda Sahny, 
I. L. R. 19 Oalc. 301, referred to. Jhabbu Singh 
V. Ganga Bishan, 

[17 All. 529 

4. — Minor residing out of the juri^dietion of the 
Court— Letters Patent, High Court, el. 17 — 
Guardians anid Wa?'ds Act {VIII of ISdO), ss. 4, 7 
and 9 — Testamentary guardkuis.] Case in which 
the Court refused, on a summary proceeding un- 
der cl. 17 of the Charter, to appoint a guardian of 
the person and property of an infant who was not 
a European British subject, and who was living 
outside the limits of the ordinary original civil 
jurisdiction of the Court, there being testamen- 
tary guardians in existence, and no application 
or suit filed to remove them. On these two last 
grounds the Court also refused to appoint a 


GUARDIAN ' — continued. 

(1) APP0INTMENT-e^;zc/Rf?tN7. 

guardian of the infant’s property under Act VIII 
of 1890. In the Ma.tter of Srish Chundes 
Singh. 

[21 Calc. 206 

5 . — Minor residing in England — Jurisdletion of 
High Court.] Where a mother residing at Poona, 
the widow of a deceased European inhabitant of 
Poona, applied to be appointed guardian of her 
three minor children, two of whom were resid- 
ing with her, and the third, a girl of the age 
of 16 years, was residing in England, and to- 
have certain payments made to her out of 
the estate of their deceased father on their 
account, and to have certain powers over their 
persons given to her, and to have the costs of the 
application paid out of the shares of the said 
three minor children in the hands of the Ad- 
ministrator-General of Bombay, the Court made- 
the order applied for. In re Meakin, 

[21 Bom. 137 

0 . — Guardian ad litem— Husband and wife — 
Suit for divorce under Parsi Marriage Act (XV of 
1865), 5. ^0— Minor — Age of majority .] In a suit 
by a husband for divorce under s. 30 of the 
Parsi Marriage Act (XV of 1865), the defendant, 
if under the age of 21 years, although more than 
18, must be deemed to be a minor, and a guardian 
of the defendant for the suit must be appointed. 
SORABJI Cawasji Polishvala V. Buchoobai, 

[18 Bom. 366 

(2) DUTIES AND POWERS OF GUARDIANS. 

> 7 ^ — Power of guardian to sell mlno Vs property — 
Guardian not appointed under special Act,] Qucere 
— Whether a guardian appointed by the Gourfe 
(except under soma special Act) has any authority 
to self the property of his ward unless the express 
sanction of the Court is given. Re Jagannath 
Ramji. 

[19 Bom. 96 

3 . — Guardlards power to achiowlodge a debt due 
by the minor — Limitation Act (ATU of 1877), s. 19.], 
A guardian has authority to acknowledge a debt 
on the part of the minor, provided that the debt 
is not barred by limitation at the date of the ack- 
nowledgment. Ohlnnaya v. Gurnnatham, I. L. R. 
5 Mad. 169, followed ; Wajibun v. Kadir Bultsh, 
1. L. R. 13 Caic. 235, disapproved. Sobhana- 
DRI ARFA RaU V. SrIRAMULU. 

[17 Mad. 221 

Kailasa Padiachi v. Ponnukannu 
Achi. 

[18 Mad. 456 

Q,— Power of guardian to bind his ivard by per- 
soiial covenants — Act XX of 1864, ss. IS and 29 — 
Guardian's authority to eontraot debts for the 
marriage of his ward without the sanction of the 
Court — Debts contracted for pilgrimage expenses — 
Guardian's power to acknoioledge debts — Limita^ 
tio:iAet(XVof 1877), 5 . 19.] A minor cannot 
be bound personally by contracts entered into by 
a guardian w'hich do not purport to charge his- 



DIGEST OF CASES. 


( ^57 ) 

ucled. 

(2) DUTIES AND POWERS OF C4UARDXANS— 

concluded. 

•estate. Act XX4of 1864 gives no power to a 
guardian or administrator to bind his ward by 
personal covenants, A guardian appointed under 
Act XX of 1864 can pledge the property of his 
ward for purposes beneficial to the minor, bat not 
as a security for money previously borrowed 
which the minor was under no obligation to pay. 
Under s. 29 of Act XX of 1364, a guardian 
cannot contract a debt for the marriage of his 
ward without the sanotion of the Court. Debts 
contracted by the guardian of a minor for a pil- i 
grimage not undertaken in the discharge of an j 
urgent spiritual duty, which it was obligatory on ' 
him to perform, are nob necessaries for which the | 
minor would be held liable. A guardian has no 
authority to acknowledge a debt on behalf of his 
ward so as to give the creditor a fresh start for 
the period of limitation, as he is not an agent on 
the part of his ward within the moaning of s. 19 
of the Limitation Act (XV of 1877). Sohlianadri 
App'Ji Relic V. Sriraviulu, I. L. R. 17 Mad. 221, 
dissented from. Ranmalsingji c. Yadilal 
Vakhatchand. 

[20 Bom. 61 

10. — LUihilltij of vilaor for deot incurred htj 
(juardlaii on hi.s hehalf-- Ancestral trade carried 
for heneft of minor hy the inlnor's natural guar- 
dian.] Under Hindu law, where an ancestral trade 
descends upon a minor as the sole member of the 
family, and the ancestral trade is carried on under 
the superintendence of the minor’s natural guar* 
■dian, for the benefit of herself (she having a claim 
for maintenance) and the said minor, the minor 
will be bound by all acts of the guardian necessari- 
ly incidental to or flowing out of the carrying on 
of the trade. Eampartab Sameathsai v. 
■Fgolibai, 

[20 Bom. 767 

GUARDIANS AND WARDS ACT (VIII 
OF 1890). 

See Cases under Guardian. 

See Probate— Effect OP Probate. 

[19 Bom. 832 

S. 1, cl. 2. — Scheduled Districts Act {XIV 

cf 1874) — Agency rules— Superintendence of High 
Court — Givit Procedure Code (1832), s. 622.] A 
petition of appeal was presented to the Gover- 
nor in Council against an ex-parte order made by 
the Agent to the Governor in the scheduled district 
■of Vizagapatam, the ground of the petition being 
that the petitioner’s Yakii had not been heard. The 
appeal was referred to the High Court : — Held ( 1 ) 
that the Guardians and Wards Act, 1890, is in force 
in the Ageucy bracts, although no notification to 
that effect had been made under the Scheduled 
Districts Act; (2) that the High Court had juris- 
diction to set aside the ex-parte order. Chakra.- 
^ANI V. YARAHALAMMA, 

[18 Mad. 227 


( -tss ) 

GUARDIANS AND WARDS ACT (Vin 
OP 1890) — concluded. 

■ ■ ■ S. 30. 

See Registration Act, s, 77. 

[24 Calc. 668 

, s. 31. 

See Specific Performance. 

[22 Calc. 545 

S. 39. — “ Instrument"’ — Gonstncction f 

statute— Decree of Civil Court — Removal cf guar- 
dian.] The word ‘•instrument” in s. 39 of the 
Guardians and Wards Act (YIII of IS90) means 
instruments ejusdem generh with a will, and a 
decree of a Civil Court is not an instrunieat 
within the contemplation of the section. oAl 
Harkor V. Bai Shang^r. 

[18 Bom. 375 

, ss. 47 and 48. 

See apbeal— Acts.— Guardians and 
Wards Act. 

[20 Bom. 667 
[23 Calc. 201 

, s. 52. 

See Majority Act, s. 3. 

[21 Bom. 281 

, s. 53. 

See Minor— Representation op Minor 
IN Suits. 

[24 Calc. 25 

GUJARAT TALUQDARS ACT (BOM- 
BAY ACT Vl OF 1888). 

, s. 31. 

See Decree— Form of Decree— Mort- 
gage. 

[20 Bom. 565 

See Execution op Decree— Effect of 
Change of Law pending Execu- 
tion. 

j [19 Bom. SO 

! [20 Bom. 565 

HABEAS CORPUS. 

See Custody of Child. 

[23 Gale. 290 

See Foreigners. 

• [18 Bom. 636 

HANDWRITING, COMPARISON OF. 

See Evidence— Civil Cases— Accounts 
AND Account Books. 

[16 All. 157 
[L. R. 21 I. A. 6 

HAT. 

I See Transfer of Property Act, s. 107. 

! [22 Calc. 762 
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HATHOHITTA, SUIT ON. 

Evidence — Civil Cases— Second* 
AEY Evidence— Unstamped and 
Unsegistered Documents. 

[23 Calc. 851 

HEREPITABY ALLOWANCE. 

See Small Cause Court, Mqfussil— 
Jurisdiction— Immoveable Pro- 
perty. 

[21 Bom. 387 

attached to office, Deed of gift 

of. 

See Eegistration Act, s. 17. 

[18 Bom. 92 

, Document jJroviding for pay- 
ment of. 

See Registration Act, s. 17. 

•[21 Bom. 387 

HEREDITARY OPPICS. 

See Jurisdiction op Civil Court — 
Offices, Eight to. 

[17 Mad. 302 
[18 Bom. 516 
See Mahomedan Law— Kazt. 

[18 Bom. 103 
[19 Bom. 250 

, Succession to. 

See Hindu Law— Inheritance -Spe- 
cial Heirs— Males— Daughter’s 
Son. 

[18 Mad. 420 

See Madras Regulation XSIX of 1802, 

S. 7. 

[18 Mad. 420 

, Suit for. 

See Limitation Act, Art. 124. 

[17 Mad. 395 
[24 Calc. 83 . 

HEREDITARY OPPIGES ACT (BOM- 
BAY ACT III OP 1874). 

See Bombay Revenue Jurisdiction 
Act, s. 4. 

[18 Bom. 319 . 

1.— S. edit ary Ofjiees Act AmeJidment 

Act ( nomiaii Act V of 1886), s. 2— Hereditary ■ 
oftee Village sutar — Bombay Government Beso- ' 

lu-ticn No. 512 of 1882.] The duties with whicti ; 
s, 4 of the Bombay Hereditary Offices Act (Bom- ■ 
bay Act HI of 1874) deals are coufined to duties 
in which Government as beiug resposible for the 
administration of the country is directly inter- ' 
ested. The definition of hereditary office’’ does 
not extend to the duties of a carpenter, which 
though useful to the village community, are not 


HEREDITARY OFFICES ACT (BOM- 
BAY ACT III OF 1874) — continued. 

matters with which Government has any direct 
concern: — therefore, that tjje village sutav 
(cavpenter) does not hold an ‘‘ liereditary office” 
within the meaning of that section. Yesu v. 
Sttaram, 

[21 Bom. 733 

2.-8. 4 and S. 5.— Vataiidar — Perooii having 
an “ hereditary interest''^ — Hereditary Ofices Act 
Amendment Aet {Bombay 1886), 5 . 2.] 

6r, by his will, devised all his property, which waS’ 
vatan property, to F. a distant cousin. The plain- 
tiff, as the nearest heir of G, claimed the property,, 
contending that F had not an hereditary in- 
terest ” in the within the meaning of s. A 

of the Bombay Hereditary Offices Act, that he was- 
not a capable of taking under the will 

of G within the meaning of s 6, and that the will 
of G was therefore iuo-gexoti^e : — Held, that V 
had not ** an hereditary interest ” in the vatan, and 
that the devise to him was therefore inoperative. 
The expression in s, 4, persons having an heredi- 
tary interest in a vatanf means persons having a 
present interest of an hereditary character in the' 
vatan, and does not include persons who may have 
a however remote. “Hereditary 

interest” means an interest acquired by inheri- 
tance as distinguished from an interest acquired 
by purchase, gift, or oth<^r modes of acquisition. 
Chinaya V. Bhimangauda. 

[21 Bom. 787 

, S. 7. — Agreement for xyayment hy degmiy 

to the vatandar out of the cash alloieance for pro^ 
curing the dcjyuti/s 'nomination-^IIereditary Offices^ 
{Yatandars) AH {Bombay Act 111 of 1874), s. 
23.] A.n agreement between the vatandar and a 
deputy nominated by him for the payment by the 
latter to the former, in consideration of procuring 
such nomination, of a sum of money out of the 
cash allowance received by the deputy as remu^ 
neration assigned to his office, is not legal, being 
contrary to the spirit of s, 7 read wdth s. 23 of 
the Hereditary Offices Act (Bombay Act III of 
1874). AFPA V. Sadu. 

[18 Bom. 752 

j S. 9. 

See Collector. 

[18 Bom. 103 

See Mahomedan Law— Kazi. 

[18 Bom. lOR 

1. — S. 10. — Hereditary Offices Act Amend- 
ment Act {Bombay Act V of 1886), s. 1 — Deshanm-- 
lihi vatan— Commutation of service— Gordon set- 
tlement. 1 Section 10 of the Hereditary Offices Act 
(Bombay Act III of 1874) applies to deshamuliM’ 
servic-e with respect to which the liability 
to serve has been commuted under the Gordon 
Settlement. Bhau v. Ramchandrarao. 

[20 Bom. 423 
_^2.— S. 10. — Hedemption^ Suit for—Possessidn 
obtained by gAaintiff under decree — Decree re- 
versed in appeal— Collect07''s certificate under the- 
Hereditary Ofiices Act {Bojulay Act 111 of 1874-3^ 
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HBRSDITART OFFICES ACT (BOM- 
BAY- ACT III OF lB74:)-contmnecf. 

Where an erroneous decree of the District Court is 
reversed by tiie High Court, and the decree of the 
original Court restored, the successful party has 
a right to be replaced in the same position as if 
the District Court had not made an erroneous 
decree. If in obtaining this riglit he is restored 
to possession of vatan land, such a restoration 
does not fall within the scope of s. ID, Bombay 
Act III of 1874. Raclinpa v. Amingovda ,1. L. 11. 
5 Bom. 2S2, referred to, YexivATCSH NARASlNfiA 
V . Govtndhao. 

[21 Bom. 55 

, S. 13. — BercdHary s^ervlce- vatan — OlTicc 

of Kazi — Biyzina alloyvancc, Jiahllit/f to attach- 
ment and s^ale in eo'ccviion of a, decree — PeJisions 
Act (XXI II of 1871), .V. 4.] The office of hazi is 
not a hereditary service ratan under Bombay 
Act III of 1874. Plaintiff obtained a money- 
decree against 7/, and in execution sought to 
attach and sell a decree obtained by 7/ against 
J/, which entitled 77 to receive annually a cer- 
tain portion of the rozina allowance paid by 
Government to J/ as hizl. IT contended that 
the rezina allowance was paid to 7/ and his 
family for service as hazl, and that, therefore, it 
was not liable to the process of a Civil Court 
under s. IB of Bombay Act III of 1874. This 
contention was upheld by both the lower Courts : — 
Ecld, that as the hazde office w^as not a heredi- 
tary service vntan, plaintiff’s rights to attach 
the decree obtained by 77 against 7/ was not 
barred by s. IB of Bombay Act III of 1874 
Held, .also, that, as H was not liable to serve 
as kazl, it was not open to him to urge that the 
allowance in question was appropriated as service 
remuneration, and was not, therefore, transfer- 
able : — Ecld^ also, that, as the decree sought to be 
attached was passed before the Pensions Act 
(XXIII of 1871) came into force, plaintiff’s dav- 
lihaot w'as not barred for want of a certificate 
under s. 4 of the Act. I^haramdas Sa]!»ibhudas 
V. Hafasji. 

[19 Bom. 250 

See Baba Kakaji Shet Shimpi v. Nas- 
sap.uddix. 

[18 Bom. 103 

, s. 17.- Vatan — Collector's poir or to deter- 

mine the amount of yuiyments of a finctuating 
character — Bomhay Revenue Jurisdiction Act 
(X of 1876), A, cl. (c ) — Bight of suit — Jurisdic- 
tion of llevemie Court— J arisdiction of Civil 
Court The payments referred to in s. IT of 
Bombay Act III of 1874 are those mentioned in 
8. 4, namely. “ customary fees or perquisites in 
money or in kind whether at fixed times or other- 
wise.” It is the commutation of these custom- 
ary and Suctuating payments that is provided 
for by ss. 17 — 21. But the Collector has no power 
under s. 17 to impose new burdens on the land- 
owner in cases where the payment being constant 
already there is nothing to determine. Plaintiff 
was the inamdar of a certain village. Defendant 
No B was the vatanJar livlharni of the village. 
He enjoyed for the performance of his duties some 
inam- lands and a cash allowance of Rs. 5 paid 


HEREDITARY OFFICES ACT (BOM- 
BAY ACT III OF IS74:)— concluded. 

annually by the inanidar. In 1SS4 defendant 
No. 3 having failed to perform the service in 
person or by deputy, the Collector appointed 
defendant No. 2 to act as liulharnl. Defendant 
No. 2 officiated frem 20th November, 1SS4. to 4th 
December, 1886. On the application of defendant 
No. 2 the Collector increased his remuneration 
according to the scale fixed for Government 
villages, known as the Wingate scale, and ordered 
plaintiff to pay the increased remuneration, so as 
to make up the amount due under that scale. On 
26th September, 1890, the Collector recovered the 
sum of Rs. 171 from the plaintiff by attachment 
of his property. The plaintiff thereupon sued the 
Secretary of State for India in Council to recover 
this amount as being illegally levied. The defend- 
ant pleaded that the Collector, having determin- 
ed the amount of defendant No. 2’s remuneration 
under s. 17 of Bombay Act III of 1S74. the plain- 
tiff had no cause of action against him, and that 
the suit was bajrred under s. 4, cl. 3 of Act X 
of 1876 : — Held, that, as the cash payment raadeby 
the plaintiff to the ratandar was certain, and 
not of a fluctuating or indeterminate character, 
the Collector had no power to increase the 
remuneration of the officiator under s. 17 of 
Bombay Act III of 1874: — Held, also, that the 
suit was not barred by s. 4 (c) of Act X of 1876. 
Anantachabya V. Secretary op State for 
India. 

[19 Bom. 581 

, s. 23. 

See s. 7. 

[18 Bom. 752 

, s. 67. 

Sec JURrSDICTION OF ClVIL COCKT— 
Offices, Right to. 

[18 Bom. 616 

HEREDITARY OFFICES ACT (BOM- 
BAY ACT V OF 18SS). 

See Cases under Hereditary Offices 
Act. 

, s. 2. 

See Mahomedan Law — Inheritance. 

[21 Bom. IIS 

See Statutes, Construction of. 

[21 Bom. IIS 

HIGH C017RT, JURISDICTION OF. 

Col 

1. High Court, Bombay — Civil ... 463 

2. High Court, N.-W. P.— Civil ... 463 

See Calcutta Municipal Consolida- 
tion Act, s. 31. 

[22 Calc. 717 

See Costs— Y vx AT ION of Costs. 

[18 Bom. 189 

See Insolvent Act, s. 6. 

[aiiBom. 405 
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high court, jurisdiction op- high court, jurisdiction^ op- 

continued. concluded. 


See IKBOLVENT AoT, s. 9. 

[21 Bom. 297 

See Judge of High Court, Appoint- 
ment OF. 

[16 All. 136 

See Revision— Civil Oases — Small 
Cause Court Cases. 

[21 Bom. 250 

See Special or Second Appeal— Orders 
SUBJECT OR NOT TO APPEAL. 

[17 Mad. 167 

See Trust. 

[18 Bom. 551 

, Minor residiiig out of. 

See Guardian— Appointment. 

[21 Calc. 206 
^ [21 Bom. 137 


(2) HIGH COURT, N.-W. F.-^GlYlL^conold. 

decree of a District Judg-e in "Oade dismissing 
a sliit for dissolution of marriage. Morgan v. 
Morgan, I. L. R. 4 All. 305, overruled. Percy 
V . Percy. 

[18 AU. 375 

HIGH COURT, POWER OP. 

See Bengal Municipal Act, 1884, 
s. 133. 

[22 Calc. 131 

See Criminal Proceedings. 

[23 Calc. 610 

See Criminal Trespass. 

[22 Calc. 391 

See Divorce Act, s. 55. 

[20 Bom. 362 

See Evidence Act, s. 167. 


(1) HIGH COURT, BOMBAY— CIVIL. 

X, — Jnrudictloyi over Oonstilar Court of Zanzibar 
— Poicer of revision — Superintendence of High 
Qourt — Ajypellate Courts Poiver of— Civil Pro- 
cedure Code s. 622 — Bonibag Civil Courts 

Act {XIV of 1869), ss. 9 and \^— Zanzibar Order 
i?o Council, 1884, Arts. 7, 8, 9, 21, 27 and 30.] 
Held, bj the majority of the Full Bench ( Jardine, 
J., dissenting), that the High Court at Bombay 
has no power of revision over civil cases tried by 
the CoTisular Court at Zanzibar, though it is 
authorized to hear appeals from the decisions 
of that Court as a District Court by the Zanzibar 
Order in Council of 1884. A power of revision is 
not an incident of appellate powers, but, on the 
contrary, can only be exercised where there is no 
appeal ; and had it been intended to give such 
powers to the High Court at Bombay, it would 
necessarily have been expressly provided for. Per 
Jardine, J. — Under any circumstances, the Con- 
sular Court at Zanzibar is bound to obey a writ 
issued by the High Court for certifying the papers 
of a civil case. Under ss. 9 and 10 of the Bombay 
Civil Courts Act (XIV of 1869) taken with Art. 
21 of the Zanzibar Order in Council of 1884 and 
8. 622 of the Civil Procedure Code (Act XIV 
of 1882), the High Court is competent to exercise 
revisionary jurisdiction in civil matters tried by 
the Consular Court at Zanzibar. Khoja Sivji 
i ). Hash AM Gulam. 

[20 Bom. 480 

(2) HIGH COURT, N.-W. P.— CIVIL. 

2. — Appeal from decree of Distinct J udge in Oude 
'—Order dismissing suit for dissolution of marriage 
— Divorce Act {IV of 1869). ss. 3, sub -section (3), 
8, 9, 13, 17 and 55 — Oude Civil Courts Act {XIII 
c/1879), s. 27— Oude Courts Act (XI V of iS9J\ s. 
8 — iV.-lU. P. and Oude Act (XAT of 1890). ,s. 42 — 
Notification 1203, dated 28rd September , 1874 — Sta- 
tute 28 Viet. cap. 25. s. 3.] The High Court of 
Judicature for the North-Western Provinces has 
no jurisdiction to entertain an appeal from the 


[19 Bom. 749 

See Revision — Criminal Oases— 
Generally. 

[22 Calc. 131, 391 

See Revision — Criminal Cases— MIvS- 
cellaneous Oases. 

[16 All. 80 

[18 Mad. 402 

See Revision— Criminal Oases— Ques- 
TioNs OF Fact. 

[21 Calc. 931 

[22 Oalc. 998 

[19 Bom. 714 

See Sanction for Prosecution — 
Power to Grant Sanction. 

[22 Calc. 487 

See Small Cause Court, Presidency 
Towns— Practice and Procedure 
—Leave to Sue. 

[18 Mad. 236 

Sre Verdict of Jury— Power to In- 
terfere with Verdicts. 

[19 Bom. 749 

[20 Bom. 215 
after dismissal of suit on appeal. 

See Appeal to Privy Council— Effect 
of Privy council Decree or 
Order. 

[22 Calc. 1011 
[L. R. 22 I. A. 203 

HIGH COURT, NORTH-WESTERN 
PROVINCES, CONSTITUTION OP. 

See Judge of High Court, Appoint- 
ment OF. 

[16 All. 136 
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HINDU LAW. 

See CoKTRACT Act, s. — Illegal Cox- 
tracts— Against Public Policy. 

^ [17 Mad, 9 

See Ghatwali Tenure. 

[22 Calc. 156 

See PtEGiSTRATiox Act, s. 50. 

[18 Bom. 332 

See Salsettk, Law Applicable ix. 

[19 Bom. 680 


HINDU LAW- ADOPTION. CoL 

1. Pequisifces for Adoption ... 465 

{a) Authority ... 465 

2. "Who may or may not Adopt ... 466 

3. Who mayor may not be Adopted .. 467 

4. Second, Simultaneous, and Condi- 

tional Adoptions . ... 468 

5. Effect of Adoption ... 469 


See Declaratory Decree, Suit for — 
Peversioxers. 

[20 Bom. 202 

See Estoppel— Estoppel by Coxduct. 

[18 Mad. 53, 145 

See Hixdu Law— Custom— Adoptiox. 

[19 Mad. 127 

See Hixdu Law — Custom — Afitlia- 

Tiox OF Sox. 

[17 Mad. 287 

See Hixdu Law — Lnberitance — Im- 

partible Property. 

[18 Mad. 277 

See Hindu Law— Will— Construction 
OF Wills. 

[20 Bom. 718 

See Limitation Act, Art. 118. 

* [22 Calc. 609 

See Limitation Act, Art. 144— Adverse 
Possession. 

[19 Bom. 809 

(1) REQUISITES FOR ADOPTION. 

{a) Authority. 

1, — Adopthm by widow wiiliout speeial (inthor- 

ity.'] A Hindu widow can give her eon 

in adoption without special authority from her hus- 
band, Gurulixgaswamt V. Ramalakshmamma. 

[IS Mad. 53 

2. — Power to adopt — Validity of ^yoicerto nndow 
and executors to adopt — Exercise of such jjower by 
widow with co7isent of the surviving executor.'] A 
testator by his will authorised and empowered 
bis wife to adopt a son in the following words : 
“ I hereby authorize and empower my wife and 
executrix, and my executors and trustees, to whom 
I give full permission and liberty to adopt after 
my decease a son, and in case of bis death during 
his minority, or on attaining his full age, and 
without leaving male issue, to adopt a second son 


HINDU LAW-ADOPTION-^^R^Z/;^w^?^f. 

(1) REQUISITES FOR ADOPTION— 

{ai) A ut HORI T Y—c 0 ncl u ded. 

and in case of his death during minority or on 
attaining such age and without leaving male 
issue to adopt a third son, and no more, &e.; — I/eld^ 
the power of adoption was valid. Tlie testator 
associated the other executors with his wife for 
the purpose of insuring a wdse exercise of her 
discretion in the selection of a son for adoption 
! and not wdth the intention of making it an essen- 
I tial condition of adoption that they should take 
i a part in the ceremony of adoption, from w'hich 
I under the Hindu law, they were precluded : — 
Held, also, the powder was given to the execu- 
tors qnd executors, and therefore survived to the 
holders for the time being of the office of exe- 
cutors ; the death of oue of them before the power 
was exercised did not therefore render the power 
void. The power was validly exercised by the 
wife adopting wdth the consent of the surviving 
executor. The mere fact of the surviving execu- 
tor not having fictually and physically taken in 
adoption was not a failure to comply with the 
terms of the power, Amrito Lall Dutt i\ SuR* 
XOMOYEE Da.sSEE. 

[24 Calc. 589 

(2) WHO AlAY OR MAY NOT ADOPT. 

3. — Adoptive mother under j^oUution — Adoptive 
mother of same gotram as natural father — Suhse- 
quent daita oinam — Absence of natural father 
at datta lumam . — Validity of adojA i on — Estoppel.'] 
In a suit to recover possession of certain laud to 
which the plaintiff claimed title as the adopted 
son of a deceased Saraswati Brahman, it appear- 
ed that he had been taken in adoption by the 
widow of the deceased acting on the authority 
of her late husband, that datta liomavi was per- 
formed subsequently, and that the plaintiff had 
since been recognized as the. adoptive son of the 
deceased and had acted accordingly during a 
period of tw^enty-five years. Tlie defendant was 
in possession under a claim of title as a rever- 
sionary heir, the wddow having died shortly be- 
fore suit. It appeared farther (1) that the widow 
was under pollution at the time of the plaintiff’f? 
adoption, but the pollution had ceased at the time 
of the datta lioniam ; (2) that the natural father 
was not present at the time of the datta Itomam, 
but his wife took part in the ceremony with his 
consent : Semble. neither of the last mentioned 
circumstances invalidated the adoption, but 
queere : Whether the adoption was not invalid 
for the reason that the plaintiff’s adoptive mother 
v/as by birth a member of the same gotram as 
his natural father: — Held, on the evidence, that 
the defendant was estopped from denying the 
validity of the adoption. Saxtappayya v. Rak- 

GAPPAYYA. 

[IS Mad. 397 

4. — AdoqHloii by a mother after the death of her 
son who hasl(ft neither child nor widow.] Under 
the Hindu law a mother is competent to adopt 
when her son dies leaving no widow or other heir 
nearer than herself. Gavdappa v. Girimallappa* 

[19 Bom. 331 
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HINDU LAW— ADOPTION — co/itinved, 

(3) WHO MAY OH MAY HOT BE ADOPTED. 

5. — C7ih/ soti — Only son niven in ado27f7.on lij Ins 
widoiced mother.'] Ihe plaintiff sued for a de- 
claration of the invalidity of an adoption made 
by the widow of a deceased Hindu. It appeared 
that the alleged adopted son was an only son : — 
Held, that the adoption was not invalid under 
Hindu law. Gurulingaswami t. Kamalaksh- 

MAMMA, 

[18 Mad. 53 

6, — Ado])thm of an only son — Vnlidlty of such 
adoytnon awo-ng LhjgaijatK — Custom of Linyayets.] 
According to the custom of Lingaya.ts in ihe dis- 
tricts of Dhaxwar and Bijnpur the adoption of 
an only son is valid. Basaya v. Lingangauda. 

[19 Bom. 428 

V. — Adoption of only *son — Eifeot of his oftcr- 
tvards hccomuig not the only son.] The adoption of 
a person who at the time of his adoption is an 
onlyFOD,is invalid. The fact tb.at other sons are 
afterwards horn to his parents, noes not validate 
his adoption. Baiji Jadav v, Bai Mathura. 

[19 Bom. 658 

8. — Adog)twn of only son of divided brother — 
Lhtgayats — Ado2)tio7i in dwyamusliya.yana form..] 
Zingayats the dwyamu.Coyayana form 
oi adoption is not obsolete. The adopcion can 
take pi .see in cases in which brothers are divided 
as well as where they ar-e joint. Chenaya v. 
Basangayda. 

[21 Bom. 105 


HINDU LAW- ADOPTION- eoniiuned. 

(4) SECOND. SIMULTANEOUS, AND CONDI* 
iTONAL ADOPTIONS. 

10 .— Seeoyid adoj^tion — Ttelingyishmen hy first 
adopted son in favour of his adoptive mother of his 
lights as adopted son — Belease.] The plaintiff w'as 
I adopted in 1880 by K. the widow of one <9., In 
June, 1883, he executed a document which recited 
: tliat he and K had not been on amicable terms, 
i and that his adoption had consequently been 
I cancelled, and that she had adopted another son 
1 (defendant No. 1) to whom she had given all 
: rights of heirship, and declared that, in considera- 
I tion of B.S. 200 paid by K. he delivered back to her 
' the rights which he had obtained by virtue of 
. his adoption and lieinship. K died in October,. 

! 1885, and the plaintiff brought this suit, as 
i adopted son. to recover the property of G. The 
j first defendant, who had been adopted by K snb- 
: seqiiently to the plaintiff’s adoption, contended 
I that he had been validly adopted, and that he was- 
entitled to the property. He relied {inter alia!) 
upon the document execute'l hy plaiutiff in June, 
1885 :~Hcldf\\nt the plaiutiff could not renounce- 
his status a.s adopted son, although he might 
give up his right of inheritance, and that, what- 
ever estate became vested in K by the release- 
came to the plaiutiff on her death either as the 
adopted son of G or as heir of K: — Held, also, 
that the defendant’s subsequent adoption was 
invalid, and that nothing would pass to him by 
force of such adoption. JMahadu Gang v. Baya- 
Ji Si DU. 

[19 Bom. 239 


9 , — Cousin on maternal side — Ado 2 )tion hy one of 
the regenerate classes of a mother's sister's son — ; 
Benares School of Jjau\] Held by Edge, C. J., and : 
Knox, Blair and Burkitt, JJ. (B.auerji and j 
Aikman, JJ., dissenting) — The Hindu law of the 1 
School of Benares does not prohibit an adoption 
amongst the three reerenerate classes of a sister’s 
son, of a daughter’s son, or of a son of the sister 
of the mother of the adopter, and consequently 
the onus of proving that such an adoption is pro- 
hibited hy usage is upon him who alleges that it 
is illegal. The authority in tlie School of Bena- 
res of the Dattaka Miinansa of Nanda Fandiba 
considered. The Mimausa is not on questions of 
adoption an infallible guide ” in the School of 
Benare.s, and is not followed wTien it impo.ses on 
ti e right of adoption restrictions not to be found 
in the recognised authorities of the School of 
Benares: — Held, by Banrrji, J. (Aikman, J., 
concurring) — The adoption by a Hindu belong- 
ing to one of the three regenerate classes of his 
mother’.ssi.^ters son is prohibited accotdiug to the 
Hindu law of the Benares School. Such prohibi- 
tion is not merely directory, but the adoption is 
absolutely interdicted and void and cannot be 
validated by the rule of factum, valet : — Jfeld. also, 
by Banerji. j. — T hat the Dattaka Chaudrika 
and the Dattaka Mimansa are works of paramount 
authority on questions relating to adoption, as 
well in those parts of India which are governed 
by the law of the Benares School as elsewliere. 

^ Bhag WAN Singh r. Bhagwan Singh. 

[17 AU. 294 


11. — AdogBlon hy a. mother after the death of her 
son zvJio has left ne'ither child nor zvidow — Adop- 
tion by a grandmother unthout the consent of 
her daughter-indaw.'] Under the Hindu law a 
mother is competent to adopt when her son dies 
leaving no widow or other heir nearer than her- 
self. A Hindu of the Sudra class died, leav- 
ing him surviving his m«ether and a paternal 
grandmother. After his death his grandmother 
adopted the defendant. Subsequently to this 
adoption the deceased’s mother adopted he 
plaintiff. Thereupon both plaintiff and uc- 
I'endant claimed the deceased’s estate : — Held.,. 
that the plaintiff was entitled to succeed. 
The deceased’s mother having succeeded as heir 
to her son, her mother-in-law could not by any 
adoption divest her of her rights as such heir 
without her consent. The defendant’s adoption 
was therefore invalid. Gaydappa v. GirimaLp 
LAPPA. 

[19 Bom. 331 

l^.—Gonditional ado 2 )tion — Gift hy ado 2 ?tive 
father at the tiziie of ado 20 tion — Gift bindizig on 
adopted son.] \Yhere a Hindu at the time of taking 
a son in adoption made a gift of a portion of his- 
ancestral property to his daughters, and the deed 
of gift as well as the adoption deed were exe- 
cuted on the same day, and they mutually refer- 
red to each other: — Held., that the plaintiffV 
natural father having been a party to the deed 
of adoption which referrei to the deed of gift, 
executed along with it, the case fell under th€>- 
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HDSriJU LAW-ADOPTIOn — CO); tin ueiL 

(4) SECOND. SIMULTANEOUS. AND CONDU 
TIONAL ADOPTIONS— 

cntegoryof GODdiiional adoptions which are allow- 
ed by law: — Beld, also, that the deed of gift: to 
defendants Nos. 2 and :-) was valid and binding 
on the plaintiff. Qntere : Whether thedica-yamum- 
form of adoption has become obsolete in 
the soutiiem districts of the Presidency of Bom- 
bay. DASAYA Z\ LlNGAXCtAlTDA. 

[19 Bom. 428 

Sec CKEAA'. A V. BArSAV(;AVDA. 

[21 Bom. 105 

(5) EFPEGT OF ADOPTION. 

13. — of a7i aclojH 'um hj/ a co-indoio after ihr 
estate has been- rested in tJic other n'idow — B/nnd- 
iny of estate— Sale in exeention of decree — Salrahlc 
i^itcrest.'] A Hindu, governed by the Tditaksbara 
law, died, leaving him surviving two widows. G 
and and a son, by G. By a will, lie author- 
ised his widow% i?, to adopt a son. in the event 
of N dying unmarried ; but he made no disposi- 
tion of his property, which was left to devolve 
according to Hindu law. S died nrimarriod in 
the year 1290 (L'l^Sd), atid B adopted a son in thvt- 
same year, to which adoption G wa.s not a party. 
In the year 1296 (1889}. in order to liquidate debts 
of their luisband, the widows executed a mortgage 
bond in favour of one F. who obtained a decree 
in 1299 (3892). In execution of that decree, the 
mortgaged properties were sold and purcha.'^ed by 
a third party. On an application made by the 
atiction-purcbaser to set a.side tlie sale, on the 
ground tlsat the judgment-debtors had no saleable 
iiiterest in the property, as it lia<i. upon the adop- 
tion, vested in the adopted son : — Held , that as an 
adiopted son is not entitled to claim as preferen- 
tial heir, the estate of any other person besides 
liis adoptive father, ’^^hen such estate has vested 
before his adoption in some heir other tisan the 
widow w'iiO adopted him, the adoption by B could 
not have the effect of divesting fr of the estate 
which had devolved upon her as heir of her son, 
and, if that was so, it could not be sind that the 
judgment-debtors had no saleable interest in the 
property, and therefore the sale could not be set 
m\dLQ:—Held, also, that G was not under any 
such religious obligation to give her assent to 
tlie adoption by B as should have the effect of 
divesting her of the estate, ZahsJtman X)ada< 
Naili V. Eamcliandra Bada Naili, I. L. R. 5 Bom. 
48; L, R. 7 I. A, IS; BJioohi/n Move Behia r. 
Barn Kisliore Acharjee CIuuDdhry, H W. 11. P. 0. 
15; 3 0 Moo. I. A. 279: Anriarnviah v. il/alwn 
Bali Beddy, 8 Mail. 11. C. 108 ; Brohomoyce 
Chowdlirain v. SAaiua Ghnm Chorvddtry, I. L. R. 
12 Calc. 246; Mondahlni Basi v. Adinath Bey, 
1. L. R. 18 Calc. 69; and Snrendra Band an v. 
S&ilaja Kant Bas Maltapatra^ I. L. R. 18 Calc. 
■385 /referred to. Faizttddin ALi Khan t*. Tin- 
cowEi Saha. 

[22 Oalc. 565 

14. -- (7«5fc7?i of adoption of Gay air aB of Gaya 
^Effect on adovted, c/?//, as to his rights in family 


HINDU LAT^-ADOPTION-c onnludedt 

(5) EFFECT OF ADOPTION— 

of vafvrai father.] The proved practice of the- 
Gayawals in adopting sons did not sever the- 
adopted child from the family of his natural 
father, so that he did not lose his rights therein, 
LACHiiAN Lal Chowdhiu V . Kanhaya Lal 
Mowau. 

[22 Oaic. 60^ 
[L. R. 22 1. A. 51 

15. — Adept ion not e feet nal in diveBing an estate 
U'liich had r.lreadg rested in another gierson — 
Co/Lsent of snch person to adrptiim.] One B, a- 
separated Hindu, died in 1852 cluidiess, leaving 
three widows and a daughter-in-law, Td the widow 
of a predeceased son, G. B's estate was taken, on 
his death, by his wi; low?;, and ultimately became 
vested in L. the survivor of them. In 1871, 
while she was in posse.s.sion, U adopted the plain- 
tdlf. In 1874, a decision was passed against. L, in 
execution of whtch a large portion of her deceas- 
ed husband’s property passed into the possession 
of the defendant. In 1886. the plaintiff filed this- 
suit against the defendant claiming, as the adopt- 
ed son of U, to be entitled to all the estate of hiS' 
adoptive grandfather B: — Held, that he could 
not recover. Iiis adoption by U. which could only 
be to her husband d?. could not divest L of the- 
estate vdiich had come to her as heir of lier hus- 
band. B. On B's death, the estate had vested in 
his widows wn’th remainder to bis collateral heirs, 
and even if L had assented to the subsequent 
adoption of the plaintiff by I', his claim would 
not stand against the rights of B's collaterals 
who would succeed on Ids death. From the- 
moment that B died, and his estate vested in 
his widows, the riglit of his daughter-in-law V 
to adopt for the purposes of representation was 
at an end. I)rr.\HYiDH a a r. Chixto. 

[20 Bom. 250 

10^ — Adoj)tif>n hfi icidotc relating hack to hns' 
dand'.s- death — Bivestlng of estate of iudr icho had 
SKoreeded hefore the adaption.] A and 8 were two 
divided brothers. .4 died, leaving his brother S and 
a daughter-in-law (the widow of his predeceased 
son G) him surviving. On A's death, S inherited 
his property as his heir, but v^hortly afterwards S 
gave Ills sou d/in adoption to the widow of G, 
v,'ho duly adopted him as sou to her deceased 
husband : — Held, that 3/ on his adoption became 
not only the son of G, but also the grandson and 
heir of A. .Having been adopted with the assent 
of S he. as the adopted grandson of -4, divested 
the estate in A's property which had vested iu 
S, N, by giving M in adoption to G's widow,, 
while divesting 31 of the right to inherit as his 
heir, invested him with the right to inherit A's 
estate. For the purposes of inheritance an adop- 
tion may be considered as relating back to the 
death of the adoptive father, divesting all estates 
which have during the intermediate period become 
vested as it were conditioualiy in another, Anaji 
Katnoji Khtshxarao. ^ 

[21 Bom. 319 
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Gol. 

1. 

Alienation by Father 

. 471 

2. 

Alienation by Mother 

, 472 

3. 

Alienation by Widow 

. 472 


{a) Alienation for Legal Necessity.. 

. 472 


(b) What constitutes Leg“al Necessity 474 

See Hindu Law — Custom — Imparti- 

BILITY, 

[18 Mad. 287 

See Cases under Hindu Law— Endow- 
ment — Alienation oe Endowed 
Property. 

See Hindu Law— Inheritance— Dives- 
ting OP, Exclusive prom, and 
Forfeiture op, Inheritance. 

[22 Calc. 864 

■ See Hindu Law — Joint Family — 
Powers of Alienation op Mem- 
bers— Manager. 

^ [13 Bom. 177 

See Hindu Law— Reversioners. 

See Hindu Law— Widow— Power op 
Widow— Power op Disposition or 
Alienation. 

[18 Bom. 534 | 

[19 Bom. 36 | 

See Limitation Act, s. 7. I 

[17 Mad. 316 j 

See Minor— Representation op Minor i 
IN Suits. i 

[17 Mad. 316 | 

See Onus op Proof — Hindu Law — i 
Alienation. ! 

[17 All. 1, 125 i 

[23 Calc. 763 

■See Valuation of Suit— Suits. 

[18 Mad. 459 

(1) ALIENATIO.V SY FATHER. 

'L.-^J)ebts eontraeted fo}' immoral and improper 
fpiorposes — Barden of proof — Proof of immoral 
habits.] In execution of a decree against the 
-estate of V, his estate was sold, and it ultimately 
Bame into the hands of the plaintiff as purchaser 
who sued for partitiou. It was Qoutended chat 
the decree was in respect of debts couCracbed by 
V for immoral and improper purposes Held, 

■ that proof of immoral habits in the debtor did not 
throw the onm on to the plaiubiS, *aad oblige 
him to prove that the debt was not incurred for 
• an illegal or immoral purpose. Ckintamanrac 
Meliendale v. Kaskinath, I. L. R. 14 Bom. .^20, 

; followed. Vasudev Morbhat v. Krishnaji 
Ballal, 

[20 Bom. 534 

2. — Conditional eontraot to sell family lands — 
Birth of vendor's son before fidjilment of condition 
— Vendor and piiroJiaser-Sale lohile vendor is out 
*'^of possession — Suit by son to set aside alienation, 

A Hindu entered into a contract to sell certain 


HINDU LAW-ALIENATION — cdhtd, 

(1) alienation by concluded. 

land, being family property, of which he was 
nob in possession, as soon as possession should be 
obtained. Before possession was obtained, a son 
was born to him. A decree for specific perform- 
ance was passed and executed against him, the 
sou nob being brought on to the record. In a suit 
by the son for partition of the property in ques- 
tion : — Held, that the plaintiff had an existing 
right ill the property which was not bound by the 
decree and the subsequent proceedings, and that 
he was entitled to the relief sought. Semble : That 
a contract for sale of land made by Hindu before 
a son is born to him is not binding on the son 
born before the transfer of the property bakes 
place. PoNNAMBALA PiLLAI V. S UNDAPrAPPAYYAR. 

[20 Mad. 354 

(2) ALIENATION BY MOTHER. 

3 . — Mortgage by a married woman of property in-, 
lierited from her father — Legal necessity — Expenses 
of daughter's marriage.] Ordinarily it is the duty 
of the father in a Hindu family to provide for 
his daughter’s marriage ; bub where the father 
was nob possessed of sufficient means to do so, 
and the mother, to raise money to meet the expen- 
ses of the daughter’s marriage, mortgaged pro- 
perty of her own which had come bo her from her 
father, it was held that the mortgage was made 
for legal necessity, and was a valid mortgage. 
Rustam Singh -y.^MoTi Singh. 

[18 All. 474 

(3) ALIENATION BY WIDOW. 

(^a) Alienation for Legal Necessity. 

Power of a Ulncla widow to dispose of pro- 
perty for religious and charitable purposes — Suit 
bp reversioners to set aside alienation.] A Hindu 
widow inheriting the estate of her deceased 
husband, A, executed a deed of endowment in 
favour of the pujarl of a thahurbari (temple) 
established by her deceased husband’s mother. 
In a suit brought by the reversionary heirs of ’her 
deceased husband after the death of the widow 
bo set aside the alienation : — Held, that inasmuch 
as the idol was established by the mother of the 
deceased K. and he had made no provision for 
its maintenance, and the dedication was prlind 
facie one for the widow’s own spiritual welfare, 
nob for that of her deceased husband AT, and 
because the property alienated was of considerable 
value, the alienation was nob valid against the 
reversioners either ou the ground of religious 
necessity, or that being for a pious purpose the 
property alienated represented only a small 
porcioii of the estate inherited by the widow. 
Golleetor of Masullpatam v. Gavaly Vencata 
Naralnapah, 8 Moo. I. A. 500 ; Lahsfwil JVara- 
yaiia v. Basn, I. L, R. 11 Mad. 238; Puran Dai 
V. Jai JVarain, I. L, R. 4 All. 482 ; and Rama v. 
Ra?iga^ I. L. R. 8 Mad. 552, referred to. RAM 
! Kawal Singh v. Ram Kishore Das ; Ram 
; Kishore Das v. Ram Kavtal Singh, 

[22 Calc. 603 
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HINBU LAW -ALIENATION — coRtliiued, ^ 

(3) ALIB^TATIOX BY WIDOM -amt bine d, 

{a) Alienation for Legal Necessity — conoid. ; 

5. — Mortgage of zombidarl lands Ijy zemhidar's ■ 
widow to secure IMr li usha/uVs debts — .4 pproprlatlon \ 
of the assets of deceased towards gyagnumt of his ; 
debts.] In a. suit on a mortgage of laiuis fornj- : 
iug part of a zemiudari, it appeared that the zemiu- ; 
dar died without issue, being indebted to the ' 
plaintiff, and that his widow subsequently bor- ; 
rowed money from the plaintiff for her own ; 
purposes, including litigation successfully prose- ‘ 
cuted by her to make good her claim to the , 
estate. The widow being pressed for payment 
executed the mortgage sued on, and afterwards 
paid to the plaintiff two sums, being the proceeds , 
of the sale of her husband's jewels and of the ■ 
execution of a decree in his favour realized after | 
his death. These sums were appropriated to i 
the payment of the widow’s debt by the mortgagee ' 
who, after her death, brought the present suit ! 
against the deceased zemindar’s mother then | 
come into possession of the estate, his undivided | 
half-brothers being joined also as defendants : — | 
Held (1) that the widow was entitled to mortgage | 
the estate for the payment of her husband’s debts ' 
and was not bound to discharge them out of : 
income ; (2) that the two payments by the wddow ; 
of money belonging to the estate of the deceased | 
zemindar should have been applied in liquidation ; 
of the husband debts. Hiirro Math Hal Ghowdhry | 
V. Randhlr Slngli^ I. L. R. 13 Calc. 311 ; L. R. 18 
I. A. Ij referred to. RAiiASAMT Chetti v. Man- 
ga ikaeasuNachiar. 

[18 Mad. 113 

0 ^ — Bcht ineurred by a Hindu widow for legal 
necessity, but loithout any cdiarge on the ancestral 
property in the'hands of the widow— Liability of 
ancestral property in the hands of the rerersloners.] 
The creditors of a Hindu w’idow cannot, after her 
death, have recourse to ancestral property in the 
hands of the reversioners, in respect of which 
property the widow h&d enjoyed only a widow's 
life-estate, even though the debt sued upon was 
incurred for legal necessity, and was one in re* 
pect of which such property might have been 
made liable beyond the widow’s lifetime, if in 
fact no instrument charging the property beyond 
the widow’s lifetime has been executed by the 
widow. Shianianand v. Har Lai, I. L. R. 18 All. 
471 ; Hamasami Jludaliar v. Sellattainniat, I. L. R. 

4 Mad. 375, referred to ; Ramcoomar Hitter v. 
lehamoyi Last, I. L. R. 6 Calc. 36, dissented from. 
Dhiraj Singh r. Manga Rah. 

[19 All. 300 

7. — Effect of partition by Hindu loldows of their 
husbands' estate.'] Two Hindu widows, after a ! 
compromise between themselves reciting that ' 
each had obtained absolute proprietary right 
in her share of the husband’s estate, mortgaged 
certain properties forming portion thereof : — Held, 
that the mortgage did not bind the husband’s estate 
in the absence of proof both of legal necessity, 
and of bond fide inquiries by the mortgagee. 
Dharah Chand Lal r. Bhawani Misrani. 

[L. R. 24 I. A. 183 
[25 Oalc. 189 


HINDU LAW-ALISNATION-c^>;^c/«ff^^f: 

(3) ALIENATION BY MimM-conehided, 

fb) What Constitutes Legal Necessity. 

8 . — Pilgrimage never carried out — Lebt barred 
by limitation.] The payment by a Hindu widow of 
her husband’s debts, though barred by limitation, 
is a pion.s duty for the performance of w^hich a 
Hindu widow may alienate her property. Chimnaji 
Gohind GodhoJe v. Linhav Lhomlec Godhole, 
1. L. R. 11 Com. 320 ; and Tarbii Prasad Ohatterjee 
V. Rhola Math Mooherjee, I. L. R. 21 Calc. 190' 
note, foll'wed. In the case of an alienation by a 
Hindu widow of her husband’s property on the 
ground of legal necessity, the alienee is sufficieut- 
ly protected if he satisfies himself by bond fide 
inquiries of the existence of such necessity, 
although he may be in fact mistaken. He has 
not to see to the application of the money. Wiiere 
therefore a widow borrowed money for a pilgrim 
age to Gya to perform her husband’s slirad cere- 
monies, but the pilgrimage was never made, the 
debt was held to* be recoverable out of the estate. 
Udai Ckunder Chuckerbutty V. Ashutosh 
Das Mozumdar. 

[21 Calc. 190 

HINDU LA-W-CUSTOM. 


Pol. 

1. Generally ... 475 

2. Adoption ... 475 

3. Affiliation of a Son 475 

4. Caste ... 476 

5. Immoral Customs ... 476 

6. Impartibility ... 476 

7. Inheritance ... 477 

See Converts. 

[20 Bom. 53 

See Hindu Law— Adoption — Effect 


OF Adoption. 

[22 Calc. 609- 
[L. R. 22 I. A. 51 

See Hindu Law— Adoption— Who may 

OR MAY NOT BE ADOPTED. 

[19 Bom. 42a 

See Hindu Law— Endowment— Aliena- 
tion OF Endowed Property. 

[20 Bom. 49H 

See Hindu Law — Endowment — Deal- 
ing WITH, AND Management of, 
^Endowment. 

[17 Mad. 199 

See Hindu Law — Endowment — Succes- 
sion in Management. 

[22 Calc. 843 
[L. R. 22 I. A. 94 

See. Hindu Law— Inheritance — Divest- 
ing OF, Exclusion from, and For- 
feiture OF, Inheritance— Mar- 
riage. 


[22 Calc. 589 
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IHENTDIJ l»AW--OlJSTOM--c.o}ituoiik. 

See Hindu Law — Inheritance — Impar- 
tible Property. 

[17 Mad. 316, 422 

See Hindu Law~Inheritange— Spe- 
cial Heirs— Hales^Affiliated 
Son. 

[17 Mad. 48 

See Hindu Law— Partition— Proper- 
ty Liable to Partition. 

[20 Eom. 495 

See Jurisdiction of Civil Court- 
Cast E. 

[17 Mad. 222 

See Succession Act, s. 331. 

[19 Eom. 783 

(l) GENERALLY. 

— jeuldenoe of custoei vnryunj (jenernl 
Where it sought to establish tye existence of a 
custom, modifying- or varying the general law, the 
kind of evidence thtiD ought t.) be regarded is evi- 
dence showing that the right claimed by custom was 
more or less contested and the contest abandoned 
by some one who, if the custom had not existed, 
would have been entitled ; or evidence showing 
that generally in the district the custom was 
followed to the exclusion of person.s who, if it 
'had nob been, for the custom, would presumably 
have enforced their right under tlie general law. 
Rama Nand v. Surgiani. 

[16 AIL 221 

2. — Ui'idenee of eustoeb — Judicial deelslon.^ 
Held, that amongst Agarwala Banias of theSaraogi 
■sect of the Jain religion, a widow has full power 
-of alienation in respect of the non-aneesiral pro- 
perty of her deceased husband 5 but that she has 
no such powmi* in respect of the property which 
is ancestral; — Held, also, that where a custom 
alleged to be followed by any particular class of 
people is in dispute, judicial decisions in which 
such custom has been recognised as the custom of 
the class in question are good evidence of the 
existence of such custom. Sheo Slugli Had v. 
Hukko, 6 N. W. 382 ; I. L. II 1 All. GS8, referre.i 
to ; Chotay Lall v. Cliuniioo Lull. 1. L. U. I Oalo. 
744, explained ; Hoolas llae v. Bhowtiiu. unreport- 
ecl, referred to in 6 N. W. 396 ; and Behorl Lai v. 
Soolilasi Lai, unreported, referred to in 6 N. W. 
398, commented upon. Shimbhu Nath v. Gayan 
Chand. 

[16 Ail. 379 

(2) ADOPTION. 

3. — Adoption by temple dancing icoman- Bight 
^of adopted daughter —Right of suit — Adoption made 
with Intention of prostituting minor — Renal Code^ 
■if. 373,] Suit by the adopted daughter of a temple 
dancing woman, deceased, to compel the trustees 
of the temple to permit che performance of a 
certain ceremony, in view to her entering on 
lihe duties and emoluments attached to the ofhce 

r-of her adoptive mother. Ou second appeal, the 
Eigh Court directed the return of a hading ou 


HINDU LAW— CUSTOM 

(2) ADOPTION — concluded, 

the issue whether the plainfcih’s adoption, was 
valid. Fresh evidence was taken, and the finding 
was that the adoption was mad^'with the inten- 
tion' that the girl should be prostituted while 
sl^e was still a minor: — Helcl,\hoA the suit was 
not maintainable on the ground that the adop- 
tion of the plaintiff was made with a criminal 
intention. ICamalailshi v. Ramasami Ghbtti. 

[19 Mad. 127 

(3) AFFILIATION OF A SON. 

^.—Illatoni adoption — Inheritance']. There is no 
evidence that the custom of illatom adoption 
exists among the Kondarazu caste of the Viza- 
gapatam district. Narasimha llAZU v, Veeba- 

BHADRA RAZU. 

[17 Mad. 287 

(4) CASTE. 

5. — Poioers of the head of a caste in respect oj 
caste customs — Jurlsdhetion of Civil Court.] In 
a matter relating to caste customs over which 
the ecclesiastical chief has jurisdiction, and 
exercises his jurisdiction with due care and in 
conformity to the usage of caste, the Civil 
Courts cannot interfere. A guru, a.s head of a 
caste, has jurisdiction to deal with all matters 
relating to the autonomy of caste according to 
recognised caste customs. I/ie Queen v. Sankara^ 
I. L. 11. 6 Blad. 381 ; and Murari v, Snha, I. L. 
!l. 6 Bom. T25, cited and followed. Ganapati 
Bhatta V. Bearati Swanti. 

[17 Mad. 222 

(3) IHHOIIAL CUSTOMS, 

6. — Gustom of divorce — Gaste custom,] There is 
nothing immoral in a caste custom by which 
divorce and remarriage are permissible on mutual 
agreeincnt. on one party paying to the other the 
expenses of the iaAer’s o^ginal marriage (parl- 
sam). Sankaralingam Chetti V. Subban 
Chetti. 

[17 Mad. 479 

(6) IMPARTIBILITY. 

7. — Impartible raj — Custom of inalienability ^ 

Evidence of— Right of possessor of impartible estate 
to alienate — Bayadi pattani.] The holder of the 
impa,rtil!le yvuL/ya/M of Animayanayakanur trans- 
ferred his estate to his wife by a deed of gift. 
The transferor had besides a eon numerous day a- 
dis^ and some of the latter now sued for a decla- 
ration that the gift was not binding on them. 
The law of succession admittedly applicable to 
this gyalayani was the rule of dayadi paitam,, 
according to which the person entitled to succeed 
on the death of is the senior in age 

of his dayadis, descended from one of three 
brothers, who originally formed a joint family 
together and were the founders of three lines in 
the family. The person entitled under this rule 
to inherit on the death of the transferor was one 
of the plaintiffs in the suit. It was contended 
that the ptiLayagar had no proprietary right iu 
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HINQU LAW-CUSTOM-.’.v/iii;^;/.i, 

{(>) IMPARTIBILITY— 

the estate, but held the ofliee of rnana^^er merely ; 
but this couteabion was overruled. It was furoher 
eonbeuded that b^ie esbabe admiLbediy impartible 
was by custom iaalienable also: — /A'/d, on "the \ 
oral and other evidence adduced in the case, and | 
with referetice to a-i missions made by bhe brans- j 
feror and to his conduct, and on its appearing- : 
that eight out of bhe nine prediecessors of the j 
transferor had left either sons or widows, bub ! 
nevertheless that for three centuries there had j 
foeeti no sale or giib. that the custom of inalien- i 
ability v/as established, and that bhe gift in ques- 
tion was accordingly invalid as against the plain- ; 
tiffs. SLirt'jJ Knurl v. JJroruj Ku:irl, I. L. R. ; 
10 All. 272, discussed and explained. Siva* i 
.SUBHAMANIA NAICKER V. E:RISli^"A:^L-M AL. j 

[IS Mad. 287 | 

8. — Famlhj customs — Jlnjpats — Impartible ; 
'estate — Frlmmjenltare — Kcultmee of converglnt] j 
prohobllltles.'\ In a Rajput family, of a clan I 
named Jadon Thakur, long- settled near Agra, j 
holding an ancestral tahili of zemindari villages, j 
and having their principal dwellin r-plaee in one ; 
of such villages, bhe question arose whetlier. by a j 
family custom, their ancestral property descended j 
as an impartible estate, to be possessed by the 
eldest sou of the last inheritor, or descended as ' 
an ordinary estate, under the Hindu law, to be i 
held jointly by the sous, each having the right to : 
claim partition, Tne second of a joint family of 
three sons now sued the elder, the youngest being 

a co-defendant, but doc taking either side. The ' 
evidence established a family custom chat the ' 
ancestral property should descend as an impar- ■ 
tible estate, and should be possessed by a single : 
heir at a time, who should be the eldest sou. ; 
All the lines of evidence, of dilfering degrees of , 
value, converged towards the same result, the i 
existence of this custom of impartibiiity, and of > 
primogeniture. Perhtyps no one of these lines, ; 
taken alone, would have been conclusive in favour ; 
of this right being established in the eldest s;>n. 
But, when the whole evidence was considered, ‘ 
the converging probabilities were conclusive to ! 
maintain the right claimed by the eldest son to ! 
exclusive possession. Nitr Pal Sixgh c. Jai i 
Pal Singh. i 

[19 All, 1 

[li, R. 23 L A. 147 

(7) INHERITANCE. | 

9. — Custom exoUidihg woineii from isucresAdon, j 

Proof of — Gokel Glrasias — Variance hetioeea ! 
pleading and proof —Limiiation.l ZT, a Goliel j 

Girasia, died in or about i86t), leaving a widow M \ 
and a daughter B. and possessed of certain lands. | 
M died in 1887. In 1890, the plaiutiiis, who were | 
divided collaterals of ZT, sued to recover bhe lauds, 
-alleging that they succeeded thereto on the death 
of ZT, widows and daughters being excluded from 
inheritance according bo the cuscom among bhe 
Gohel Girasias. The lower Courts • found that 
the lands were never in plaintiff’s possession ; 
that ilfheld them till December, 1882, since which 


HINDU ljA.V7—0'USV0M—sanelii.,led. 

(7) INHERITANCE — eoacluded, 

time defendants 1 — 3 had them in their enjoy- 
ment as purchasers from her ; that the custom 
proved excluded daughter.', but nob widows, from 
inheritance ; and that the claim was wichiu time, 
having been made within twelve years of the 
death of .1/. On second appeal to the High Court, 
held (1) that the alleged custom, excluding 
daughters, was not proved ; (2) that the plain- 
tiffs should not have been allowed to shift the 
basis of their claim from an alleged custom 
which excluded both widows and dfiughters to 
one which only excluded daughters ; (3) that 
since llmicatiou must be applied to the plaintiffs’ 
claim ns they made it, and tried t.o prove it, M's 
possession was adverse to them ami. being for 
more than twelve years, barred the suit, Basava 
V. Llngangauda. I. L. R. 19 Bom. 42S ; Bhagvaa- 
das V. Ilajmal, 10 Bom Shidhojirav v. Xaiho- 
jlrar, 10 Bom. 228 ; an(i Xeelklsto v. Beerch under, 
12 Moo. I. A. 523, referred to. Desai Eanchod- 
DAS VlTHALDAS V. RaWAL NATHUBAI KeSAB- 
HAI. * 

[21 Bom. no 

HINDU DAW-DEBTS. 

— Joint Bindii family — Luihlllty of grandsons to 
pay Interest on their grandfather's debts — Zhr<?- 
cutlon of deerce on mortgage.] The mortgagee 
from a Hindu of the joint ancestral property of 
bhe latter can enforce his mortgage against the 
grandson of the mortgagor for the realization of 
the interest secured by the mortgage in addition 
bo bhe principal amount of rdie mortgage. iVum- 
slmharao Krlsluiarav v. Autaji Vlrnpalish, 2 Bom. 
61 ; Nanomi Bahnasln v. Modhan Mohiin, I. L. R. 
IS Calc. 2i ; Ilanooman Persainl Panday v. Munraj 
Koonweree, 6 Moo. I. A. 393 ; and Glrdharee Lall 
V. Kanto Lalf L. R. I I. A, 321 ; 11 B. L. R. 187, 
referred bo, Lacuhan Das v. Khunnu Lal. 

[19 AH. 23 


HINDU LAVZ— ENDOWMENT. Col. 

1 . Dealing witli, and Management of, 

Endowment ... 478 

2. Succession in Management ... 479 

3. Alienation ox Endowed Property .... 480 


See Limitation Aot, Art. 144— Adverse 
Possession. 

[23 Calc. 533 
[19 Mad. 243 

(1) DEALING WITH, AND MANAGEMENT 
OF, ENDOWMENT. 

1. — Repairs of temple — Katlais or distinct endow- 
ments — Liability for repairs — Proof of custom in 
absence of endowment-deeds.] The panohayatdars 
or managers of a temple, being directed by a 
Magistrate to repair the gateway of a store-house 
within the temple precincts au(i under their im- 
mediate c mbroI,_spent Rs. iO-S-0 in so doing from 
the funds of a hatlal or endowment of which 
they were managers. They then sued the trustees 
of two other Uatlais for recovery of the said 
sum on the ground that, by the usage of bhe 
temple, the cost of repairs was payable from the 
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HINDU LA.W-BNDOWMBNr —GOUtd. 

(I) DEA.LIXa WITH, AND MANAGEMENT 
OF, ENDOWMBNT-i?o/iG*M^i^. 

defendaats’ income, and asked for a declaration 
that the duty of executing repairs fell upon the 
defendants’ liatlau : — Ildcl that, in the absence 
of any endowment or trust-deed regarding the 
hatlau, the decision must be found in the usa^e 
of the temple, upon proof of which judgment 
was given for the plaintiffs, and a declaration 
added to the effect that the defendants were liable 
for repairs to the temple so far as the surplus 
funds of their liathils should permit. Vythilinga 
Pandara Saynadhi V. So:v[ASUNDARA Muda- 
LIAE, 

[17 Mad. 199 

(2) SUCCESSION IN MANAGEMENT. 

2,,-^ Succession as moliaitt of a math at Pari — 
Custom -Right of a chela— Alleged disgualif cation 
of mohaoit to take a chela hy reason of being a 
leper.'] Two rival claimants contested the right to 
succeed to the office of inoliant oPa mourusi math 
under a customary rule of succession. Both the 
Courts belov^ found that the mohant for the time 
being had power to appoint his successor from 
among bis chelas ; that, in the absence of appoint- 
ment, a chela, or, if there should be more than one. 
the eldest chela^ would succeed ; and that, should 
there be no chela, then a gurabhai or chela of the 
same guru with the deceased mohant would suc- 
ceed. The plaintiS’s case was that he had been 
duly taken as a chela and appointed by the last 
mohant, whose title was nob disputed. The de- 
fendant, who was in possession, denied that the 
plaintii? had ever been such a chela, alleging 
that even if the last had attempted to take 

him as a chela, this act would have been invalid 
by reason of that mohant having been a leper. 
The defendant’s title was that he had been taken 
as a chela by the mohant who had preceded the 
last, and had been in a position bo dispute the 
right of succession, bub had yielded it when the 
last mohant had taken office. He put forward an 
alleged will of the latter, which stated that he 
was to succeed, and relied on his possession ap- 
proved by other mohants : — Held, that only a 
leprosy of viruleut form could have disqualified 
the last mohant. As to it there was no medical 
evidence ; but on the facts the conclusion was 
that there had been no such disqualification. The 
statements in the alleged will were not true, and 
it was ineSectual to alter the title, whether the 
last mohant had executed it or not, having no 
testamentary effect; also, what had been done 
after the death of the last inohantT could not 
deprive the plaintiff, or entitle the defendant, 
there being no custom to authorize the choice 
of a mohant in that way. Bhagabax Ramaxitj 
Bas V. Ram Prapahna Ramaa^uj Das. 

[22 Oalc. 843 
[li. R. 22 L A. 94 

3 ^ — Port Pagodas at Tanjore — Right of manage- 
ment on death of the senior loidow of the late 
- Maharaja of Tanjore.1 After the death in 1855 
of the late Raja of Tanjore without male 


HINDU LAW-ENDOWMBNT-co^^i^. 

(2) SUCCESSION IN MANAGEMENT— 

issue, Government assumed charge of the Fort 
Pagodas, of which he was the hereditary trustee. 
Subsequently, his senior widow"’ Her Highness 
Karnakshi Bayi Saheba applied that they should 
bp handed over to her as the head of the family 
for the time being ; the Government in 1863- 
made an order saying, ** it is desirable that the 
connection of Government with the pagodas 
should cease ; they will accordingly be handed 
over to Her Highness Karnakshi Bayi Saheba.” 
The pagodas and their endowments w'ere handed 
over in pursuance of that order, and were held 
by the senior widow till her death in 1892. On 
her death Government ordered that they should 
be placed under the JDevastanam Committees of the 
circles in which they were situated. The senior 
surviving widows now claimed to be entitled to 
possession and the right of management by suc- 
cession, and sued accordingly: — Held, that Govern- 
ment intended to make an absolute transfer in 1863 
without any reservation of a reversionary right to 
make a new appointment, and that whether Her 
Highness Karnakshi Bayi Saheba took the trust 
property for a widow’s estate, or as stridhanam, 
the plaintiff was entitled to succeed. Kaliana 
Suxdaram Ayyar V. Umamba Bayi Saheb. 

[20 Mad. 421 

(3) ALIENATION OF ENDOWED PROPEBTY. 

4. — Religious ofjlees and temple property. Trans- 
fer and alienation of — Custom, ] According to 
Hindu text- writers as regards public endowments, 
religious offices are naturally indivisible, though 
modern custom has sanctioned a departure in 
respect of allowing the parties entitled to share 
to officiate by turns, and of allowdug alienation 
within certain restrictions. Trimbak Ram- 
KRISHNA RaNADE V, LAKSHMAN RAMKRISHNA 
Ranade. 

[20 Bom. 495 

5. — Allenatum of the management of a public 
charity— Sale of religious office — Rffiect of partial 
iUegality in alienation— Suit for specif e goerfor- 
mance of agreement to partition— Forin of decree 
In a suit for specific performance of an agreement 
for partition, it appeared that amongst other 
property considered liable to partition, was 
the huh right of a public choultry and certain 
other lands alleged to belong to the same charity. 
The said hult right had been sold by auction to 
that member of the family who bid the highest 
price, and was purchased by the plaintiff. On a 
suit being brought to enforce the terms of the 
arrangement, held, that the sale by auction of 
the hull right wms illegal, but that, as such illega- 
lity did not affect the other terms of the arrange- 
ment, it might be enforced as to the rest of the 
property. Alagappa Mddaliae r. Sivarama- 
SUNDARA MuDALIAR. 

[19 Mad. 211 

^.—Alienation by de facto manager of an endoio- 
ment— Limitation Act {XV of 1877), Sch, 11, Art. 
91.] The principles of Hunooman Per sand Pandefs 
case, 6 Moo. I. A, 393, apply to the alienation of 
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property by the de facto manager of an Hindu 
endowment. The possession of such manager 
cannot be treated as a(i verse to the endowment. 
Sernlle : Article 91 of Sch. II of the Limitation 
Act (XY of 1877; has no application to a suit 
to set aside such alienation. Unni v. Kunchi 
Amma, I. L. R. 14 Mad. 28 : and Slhher Clinnd v. 
Bnlpnttij Singh^ I, L. R. 5 Ordc. 363, cited. Sheo 
Shankar Gni v. Ram Shewak Chowdhri. 

[24 Calc. 77 

7. — Poiverfi of ,Piel>ait,'] Where the father of 
the plaintiffs, who was a shchultol certain dchnttcr 
property, granted a moibruA moUurari lease of a ! 
portion of that property to his co-shchait, the i 
grandfather of the defendants, such lease being i 
granted without any legal necessity : —Redd, that ; 
such lea^e was wholly void. Prosunno Kuaiar | 
Adhikari v. Saroda Prosunno Adhikari. ' 

[22 Calc. 989 j 

8. — At ie/U'itions In/ manager — Mirabel grant hg ' 
manager without legal necessity,'] Grants of ! 
permanent under-tenures such as mlrasi, joatni, ; 
bfiokurari, grants by managers of endowed ! 
temple lands, are not void if made for a necessary i 
purpose. Where lands belonging to a temple | 
were granted in miras by the manager of the i 
temple, but not for a necessary purpose, and the ; 
successor of the grantor sued to eject the assignee 
of the grantee : — that the effect of such a 
grant was to enable the grantee to hold the lands 
during the lifetime of the grantor, but would 
not confer on him any title binding on the 
successor in the management of the temple lands. 
Ramohandra Shankarbava Dravid c. Kashi- 

NATH NaRATAN DRAVID. 

[19 Bom. 271 

9. — Ridlgious endoiomi^its — Mortgage of endowed 
property ly de facto manager — Debt binding on 
the institution,] In a suit on a mortgage, dated 
April, 1880, and comprising lands forming part of 
the endowment of a inuth, it appeared that the 
mortgagor had been the rightful manager of the 
muth until 1876 when he was outcasted and con- 
seqaeutly forfeited his office. The present 
defendant was appointed in 1877 to succeed him 
in the office of manager, but the mortgagor 
remained nevertheless in possession, and a suit by 
the present defendant to eject him was pending 
at the date of the mortgage. The plaintiff now 
sought to enforce his rights under the mortgage 
against the defendant and the property, of which 
the defendant had been placed in possession as 
the result of the suit above referred to. Per 
curiam : the mortgagor was not disentitled to 
incur expenses so as to bind the rightful manager 
by the mere fact that the former was not de jure 
manager at the time the expenses w'ere incurred, 
provided they were incurred for the preservation 
of the trust property or other justifiable purposes. 
On its appearing that the debt was incurred for 
the conduct of ceremonies in which the mortgagor, 
after his excommunication, was disqualified from 

W, D 


taking part, and that all the circumstances of the 
case were known to the mortgagee : — Held., that 
the plaintiff was not entitled to recover the 
amount of the mortgage-debt. Kasiai Saiba i\ 
SUDHINDRA THIRTHA SWAMI. 

[18 Mad. 359 

10. ^ — Right of the priest to charao (onerings to an 
Idol) — Power of priest to hind successors by ekrar 
making charge on olferings for ’inaintenanee,] In 
a suit upon an ekrar executed '03^ the priest of an 
idol for recovery of arrears of maiutenance and 
for a declaration that the money due was realiz- 
able from the surplus of the charao (offerings to 
the idol) and recoverable from the defeudaut’s 
successors in office : —Hctfi, upon a review of the 
Hindu law ou endowments, that where an idol is 
an ancient one permanently established for public 
v/orship, and the offerings made to it are more or 
less of a perman*fiit character, being coins and 
other metallic article.s, in the absence of any 
custom or express declaration by the donor to the 
contrary, the offerings are to be taken to be in- 
tended to contribute to the maintenance of the 
shrine with all its rites, ceremonies and charities, 
and not to become the personal property of the 
priest. Monohar Ganesli Tauihehir y. Lakhmirani 
Oorindram, I. L. R 12 Bom. 247, approved: — 
Held, also, that the ekrar on which the claim was 
based could not be said to have been entered into 
for the benefit of tne endowment, and whether 
the office of the priest was elective or hereditary 
no holder of it could bind his successor by any act, 
unless it was for the benefit of the endowment. 
Girijanund Datta Jha V , Sailajanund Datta 
Jha. 

[23 Calc. 645 

W.-RclUji ous endowments — Oosaml muth — 
Grant by the head of the mntli to his brother for his 
rnaintenanee—Suit by a successor to recover the 
land — Yadasts from rerenue odie iads — Evidence — 
Limitation Act {XV of 1877) s. 10.] In ir>44 a 
village was granted to the head of a Gosami muth 
to be enjoyed from generation bo generation, and 
the deed of grant provided that the grantee was 
“ to improve the muth, maintain the charity and 
be happy.” The office of head of the muth was 
hereditary in the grantee’s family. In 1886 an 
Intim title-deed was issued to the then head of the 
mmth, whereby the village was confirmed to him 
and his successors tax-free to be held without 
interference *80 long as the conditions of the 
grant w'ere duly fulfilled. Yadasts addressed by 
tahsUdars to the then head of the muth in 1872 
and 1882 were put in evidence to show what the 
object of the grant was. It was found, regard 
being had to usage, that the trusts of the institu- 
tion were the upkeep of the muth, the feeding of 
pilgrims, the performance of worship, the maiu- 
tenance of a watershed, and the support of the 
descendants of the grantee. From before 1840 it 
had been usual for the head of the muth for the 
time being to make grants to his brothers or 
younger eons for their maintenance. In 1842 the: 

16 



DIGEST OF OASES. 


( 4S4 ) 


483 


HINDU LAW-ENDOWMENT — condd, 

( 3) ALIENATION OF ENDOWED PROPERTY 

— coiicMtded, 

father of the present plaintiff, being then the head 
of the miith, granted certain lands in the village 
above referred to to his younger brother, the deed 
of grant being in terms absolute. The grantee 
died about thirty years before the suit, and the 
lands in question came into the possession of his 
widow (defendant No 1) and a mortgagee from 
her (defendant No. 2) respectively. In 1863 the 
plaintiff’s father placed certain other lands in 
possession of defendant No. 3 who paid rent 
therefor and received pottalis for some years 
from the plaintiff. In a suit by the plaintiff for 
possession of the lands in the possession of the 
defendants it was pleaded, inter alia-i that the 
grant of 1848 was binding on him, and that i 
defendant No. 3 had a ^ight of permanent cc- i 
cupancy \~Held (1) that the suit was not barred | 
by limitation ; (2) that the yadasts above refer- i 
red to were admissible as indicating the general 
consciousness as to the nature •of the grant of 
the village ; (3) that the grant was an endow- 
ment in trust for the mnth, and the charities 
connected therewith, and not merely a grant of 
property to the original grantee, on which certain 
trusts were engrafted so as to impose on him an 
obligation to apply a portion of the income of the 
village to those trusts ; (4) that the grant of 1843 
was valid for the lifetime of defendant No. 1 
(who had become by marriage part of the family 
of a descendant of the original grantee), but that 
the property comprised therein was liable to revert 
to the representative of the mnth on her death ; 
(5) that the plaintiff, although he had issued 
pottahs, was entitled to recover possession of the 
lands occupied by defendant No. 3, and not to 
receive rent from him merely. Sathiaxama 
Bhaeati l \ Saeavaxabaji Ammal. 

[18 Mad. 266 

HINDU LAW-GIPT. Col 

1, Requisites of Gift ... 483 

2. Construction of Gifts by Will or Deed... 484 

iSee Hixdu Law— Joint Family— Pow- 
ers of Alienation of Members— 
Manager. 

[19 Bom. 803 


HINDU LAW-GIFT — concluded. 

(1) REQUISITES OF GIFT — concluded. 

time of the mortgage to him in 1878 R had not 
completed bis gift to M by giving possession. 
He ,was therefore in a position to give the plain- 
tiff a good title. It had not been shown that M 
bad ever been treated as the owner of the equity 
of redemption : — Held., also, that the circumstance 
that the plaintiff attested the deed of gift in 1873 
could not affect his title, as the gift had not been 
completed by delivery of possession. Abaji 
Gangadhae V . Mukta. 

[18 Bom. 688 

2. — Delivery of deed of gift of iminoveahle pro- 
porty suficient to pass title.\ The delivery to the 
donee of immoveable property of the deed of 
gift is suflScient to pass the title to such property 
to the donee without actual physical possession of 
such property being taken by the donee, Man- 
hhari v. Naunldh, I. L, II. 4 All. 40, followed. 
Balmakund V . BhagWxVn Das. 

[16 All. 185 

(2) CONSTRUCTION OF GIFTS BY WILL 
OR DEED. 

S. — Gifts to daughter as stridlLanani,'] A Hindu 
executed in favour of his daughter an instrument 
in the following terms: — “ I have hereby given 
to you to be enjoyed as stridhanani after iny 
death 2,320 fanams out of 6,000 fanams wliich 
remain as hariom on the land T. . . The pro- 

portionate rent on 2,320 fanams is 365 paras, 

I 'J'his quantity of paddy .... shall be enjoy- 
ed by you and your sons and grandsons heredita- 
i rily by receiving the same from my sons. After 
I certain clauses restricting the mode of enjoyment 
I and the power of alienation the instrument pro- 
I ceeded, *• in the event of the said lianoni being 
! paid, that money shall be received by my sons, 
j and shall be invested on some other property 
I which may be approved of by you and your sons 
and by my sons, and from;that property you may 
receive income yearly and enjoy the same.” In a 
suit by a grandson of the donee to recover his 
share of the income: — Meld, that the instrument 
was not invalid under Hindu law, and that the 
plaintiff was entitled to a decree. Krishna 
Ayyan r. Vythianatha Ayyan, 

[18 Mad. 252 


(1) REQUISITES OF GIFT. ' HINDU LAW- GUARDIAN. Col. 


X.— Necessity of possession — Attestation of deed. 
Effect of] In 1873, if, a Hindu, executed a deed 
of gift of his immoveable property to i^is daughter 
M (defendant No. 1). The deed was attested by 
the plaintiff. In 1878 /f mortgaged to the plain- 
tiff some of the land comprised in the deed of 
gift. II, died in that year, and in 1882 his grand- 
son conveyed the equity of redemption to the ^ 
plaintiff, who was already in possession of the ! 
mortgaged land as mortgagee- In the year 1888, 
the plaintiff being dispossessed by M and the 
second defendant, to whom she had'sold the land, 
he brought the present suit to recover possession! 

' The defendants relied upon the that 

the plaintiff was entitled to possession. At the 


1. Powers of Guardians ... 484 

See Guardian— Appointment. 

[19 Bom. 309 
See Guardian— Duties and Powers 
OF Guardians. 

[20 Bom. 767 

See Specific Performance. 

[IS Mad. 415 

(1) POWERS OF GUARDIANS. 

"I*— Partition made during minority — Partition 
I hy minor's mother as guardian — Suit to set aside 
a partition on the ground of fraud.] A parti- 
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SINOU LAW-GUARDIAN- cotichided, 

(1) POWERS OF GUARDI j 
■tion made by a mother as the guardian of her 
minor son, a number of an undivided Hindu 
family, is valid, and if just and legal, will bind 
■the minor. "iVhen the minor arrives at full age, 
he may apply to have the division set aside if it 
can be shown to he illegal or fraudulent, or even 
if it was made in such an informal manner that i 
there are no means of testing its validity. Chan- ! 
VI RAPA V. Dan AY A. I 

[19 Bom. 593 | 

2. — J/i/ior's e.^tatc — Power of motlier as guardian : 
of minor to sell her deceased Itusband^s estate — i 
Effect of omisslo?i of the minofs name in the sale i 
deed,'] Under Hindu law, the mother as guardian \ 
of her minor son has authority to sell her bus* | 
band’s estate in order to pay of his debts, and the i 
omission of any reference to the minor in the j 
deed of sale does not render it ineffectual if it is j 
|)roved that it was her intention to deal with the I 
son’s interest, and not merely with any interest ! 
which she might have herself Murari v. | 
'I'AYANA. I 

[20 Bom. 286 ; 
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See Converts, 

[20 Bom. 53, 181 i 

See Ghatwali Tenure. 


[22 Calc. 156 

See Grant— Construction of Grants. 

[17 Mad, 150 
pee Hindu Law — Custom — Inheri- 
tance. 

[21 Bom. 110 


HINDU LAW-INHERITANCE 

See Probate— Opposition to, and Re- 
vocation OF, Grant. 

[21 Calc. 697 

See Succession Act, s. 331. 

[19 Bom. 783 

, Divesting of inheritance. 

See Hindu Law— Adoption— Effect of 
Adoption. 

[22 Calc. 565 
[20 Bom. 250 
[21 Bom. 319 

Cl) SPECIAL LAWS. 

(a) Molesalam Gi east as. 

1 , — Hindu converts to Mahomedanism — Reten- 
tion of H'lndxi larc and usages.] The Hindu law of 
inheritance and succession applies to Molesalam 
Glvasias w’ho were originally liajpnt Hindus, but 
vrere subsequently coverted to Mabomedanism. 
FaTESANOI jASVATtrANGJI V. KUVAP. HAIMSANGJI 
Fatesangjt. 

[20 Bom. 181 

(b) Nihangs, 

2i.'-yihangs in Gorahh^ur — Alleged mode of 
succession to property by survivorship among a 
brotherhood of Xikangs— Fa ihire to prove that the 
deceased, who possessed property, ivas a mcniber,] 
The plaintiffs claimed that they as members of a 
fraternity of Nibaugs were, on the' decease of 
another member, entitled to the succession to the 
property possessed by him according to rules of 
inheritance prevailing in their religious brother- 
hood. They tbusclaimed to exclude the defendant, 
an alloged son of ihe deo^asei. This sun, who was 
a minor, was in possession through his mother and 
guardian. The Judicial Committee, without de- 
ciding as to the alleged mode of succession to 
property among Nihangs forming this brother- 
hood, affirmed the decision of the High Court that 
it had not been proved that the deceased was a 
member of the sect, and, on this ground, the 
dismissal of the suit was maintained. Ga.ira,I 
Puri v, Achaibar Puri. 

[16 All. 191 
[L. R. 21 I. A. 17 

(t-) SuNi Borah Mahomedans. 

2,,~lllndu converts to Mtihonudanism— Effect of 
eQnversion—-Gnstom and usage of inheritance.] 
The Suni Borah Mahomedan community of the 
nhaudpudra talului in Gujarat are governed by the 
Hindu law in matters of succession and inheri- 
tance. Bai Baigi V, Bai Santok. 

[20 Bom. 53 

(2) MODIFICATION OF LAW. 

4^ Peed containing restrictions on mheritauce.] 

A deed which attempts to create a new line of in- 
heritance by excluding all heirs other than direct 
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HINDU LAW-INHEIlITANCB-^*ow^^f. | HINDU LAW- INHERIT 

(2) MODIFICATION OF 'LK'SN— concluded. 1 (3) GENERAL concluded. 


Hi ale heirs is contrary to Hindu law and invalid. 
LaKSHMAKKA f. BOGGARA:^rA]S’NA. 

[19 Mad. 501 

(3) GENERAL HEIRS. 

{a) Bandhus. 

5 ^ — Bandlm c-f-partc paterna — Bandhii eo;-parte 
matcrna - Son of a slater — Sister s dmpliters.l Suit; 
filed in 1891 to recover possession of certain land, 
tbe property of a Hindu, who died an infant, 
leaving' him surviving his adoptive mother, who 
entei'ed into possession and enjoyed the property 
till her death in 1890. It appeared (I) that in 
1861 the deceased and his adoptive mother had 
conveyed absolutely certain of the properties to 
the widow of one of his first cousins on his 
adoptive father’s side for her maintenance and 
that of her daughter, and that it bad been 
assigned by her to A, B and C ; (:^ that other por- 
tions of the property had been conveyed in 1889 
by the same persons, with the concurrence of B. 
as a gift to tbe daughters of the adoptive sisters 
of the deceased ; (3) that D was the sou of a 
sister of the odoptive mother. The plaintiffs 
were grandsons of the brother of the deceased’s 
adoptive father, being respectively the sons of 
his daughters (1) that the plaintiffs 

being handhus eX'2}a7'te patcrna were preferential 
Imirs to D who was a hirndhu ex ’ parte materua ; 
(2) that the sister’s daughter’s had no title 
whether by the law of inheritance or under tbe 
gift asserted by them. Sdndrammal r. Ranga- 
SAMI Mudaliau. 

[18 Mad. 193 

Q.-- Father's sister'.^- davglifers son—BJibina 
gotra-sapinda^Succession of cognates.'] II, a Hindu, 
died leaving a widow and a son of a first cousin, 
iiiz.. the son of his father’s sister’s daughter ; — Held 
that, on the death af the widow, the latter, vk-., 
the son of his father’s sister’s daughter, being a 
handhu or hhinna gotra-saplnda of II, was entitled 
to succeed to his property. In regard to the succes- 
sion of cognates, there seems no difference in the 
rules laid down in the l\Iayukha and the Mitak- 
shara, and under the Mitakshara law succession 
depends upon propinquity and nob upon religious 
efficacy. Parot Bapalal Sevakram v. Mehta 
Haeilal Surajram, 

[19 Bom. 631 

^.—Succession of handhu — Priorifg of mother's 
iiatf-hrotlier over son.s of father's paternal aunt — 
.Uitakshara lau\] The statement of 'haadhu.s enti- 
tled to inherit given in the Mitakshara, Chap. II, 
s. 6. is not an exhaustiv'e one. The matrrual uncle 
of the deceased is omitted, bub the sons of that 
uncle are specided. The omission to mention a 
maternal uncle does not signify that he is excluded 
from the first class of handhu-^. The grounds of the 
judgment in Gridhari fal B»y v. Government of 
Bengal, 1 B. L. R. P C. 44 ; 12 Moo I, A. 448; 
apply not only to the heirship of a maternal unde 
^ as against the claim in default of heirs, but also 
apply equally to questions between nearer and 
-rqore remote handhus. A maternal uncle is 


[a) BA'iiiDB.vs—coneluded. 

accordingly, an heir, though noF specified in the 
Mitakshara list, and he also has priority over the 
sons and grandsons of the paten; al aunt of the 
father of the deceased, who are more remote than 
he is. A mother’s brother by the half-blood stands 
on the same footing as her whole brother in 
regard to priority over more remote handlms. A 
half-brother may be postponed to a whole-brother, 
bub there is no ground for his postponement to 
more distant kinsmen. Muthusami Mudaliyar 
?7.SimambeduMuthukumaraswami Mudaliyar. 

[19 Mad. 405 
[L. R. 23 I. A. 83 

(4) SPECIAL HEIRS. 

[a) Males. 

S. — Affiliated son — Custom — Survivorship.] The 
father (since deceased) of the second defendant 
took into his family an illatom sou-io-law, who 
died, leaving a son. After the death of the son, 
one of his two daughters {who were his only 
children) sued to recover a one-fourth .share of 
tbe property left by the seconci defendant’s 
father : — that the plaintiff was entitled bo 

recover, in the absence of proof of a custom by 
which the rights of the plaintiff’s father should 
have passed by survivorship to the second defend- 
ant. Malla'Reddi V. Padmamma. 

[17 Mad. 48 

9. — Cousins — Sa p i n das— Ban dims — d/v ta lislia ra 
law — Descendants in third degree from common 
ancestor — Second cousins.] The plaintiffs v^^ere 
descended in the third degree from M who was 
B's matern.nl great-grandfather, ai d 72 was de- 
scended in the third degree from 1/ who was the 
plaintiff’s maternal great-grandfather : — Ileld^ 
with reference to the definition of handhu and 
saplnda in the Mitakshara (by which School of 
Hindu law the parties were governed) that the- 
plaintiffs were B's sapindas through his mother, 
and R was the plaintiffs’ sapinda directly ; and 
being thus mutually related as sapindas, the 
plaintiffs were heritable sapindas and handlius of 
If cx-parte materua, and, on his death without 
issue were entitled to his property as his heirs, 
Babg Lal i\ Nanku Ram. 

[22 Calc. 339^ 

See Sheobarat Kuari v. Bhagwati 
Prasad. 

[17 All. 528 

10.— Daughter s son — Zcmindari Uavnam . — 
Order of succession to hereditary office.] A woman, 
who had been appointedi to succeed her husband y 
the holder of the hereditary office of harnavi in a. 
zemiadari, died leaving the defendant, her 
daughter's son, and the plaintiff, the son of her 
late husband’s paternal uncle: — Held, that the 
defendant was entitled to succeed in preference 
to the plaintiff. KrUhnamma v. Papa,! Mad. 234, 
followed. Seetaramayya v. Yenkatarazu. 

[18 Mad. 420 
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HINDU LAW-INHERITANOB- i>‘^.f^. 

(4) SPECIAL RmU^-coidinued. 

(a) "Males— oo)ial tided. 

11, - Graudt^tns of do ti/j liter of alienor'' s deceased 
liJnsband — Bandhus — Becersioners.'\ Held^ *111 a 
Buifc to set aside an alienation made by a ilindu 
widow of property which had been of her deceased 
husband in his lifetime, that the sons of the son 
of a daughter of the alieuor’s late husband were, 
their father and grandmother being dead, rever- 
sioners, and, as such, entitled to sue to set aside 
the alienation made by the widow. Krlshnaijija 
V. PieJuimnia, I, L. R. 11 Mad. 2S7 ; and Bahii, Lai 
V. XanlitL Ram, I. L, R. 22 Calc. P>o9, referred to. 
Sheobarat Kuari V . Bhagwati Prasad. 

[17 All. 523 

12. — Orandso/i of sister — Maternal uncles son 
— Right to sue as reversioner.] The plaintiff 
sued as the nearest reversionary heir of one V 
deceased to obtain a declaration that certain 
alienations made by the widow (who was defend- 
ant No. 1) in favour of defendant No. 2 were not 
binding on the reversion. Defendant No. 8 was 
the son of Fh’ sister’s son, and was joined in the 
suit, because he claimed to be a nearer heir than 
the plaintiff who was the son of F’.s’ maternal 
uncle : — Ileld^ that both the plaintiff and defend- 
ant No. 3 were atlinia bandhus of the deceased, 
but defendant No. 3 was the nearer reversionary 
heir. B^lusami Paxdithar v. Narayana Rau. 

[20 Mad. 342 

IZ.—Ealf '-blood relations — Dlstlnetion between 
whole-blood and half-blood — Sapinda relations other 
than brothers and heir sons.] The distinction of 
whole-blood and half-blood applies, according to 
the rule of succession of the Mitakshara. founded 
■on propinquity of blood, to sapinda relations other 
than the brother and his sons. Saniat v. Ainra, 
I, L. R. 6 Bom. 394, not followed. SuBA SiXGH 
i). SARAFRAZ IvDNWAJi. 

[19 All. 215 

(b) Females. 

14:.— Laughters as co-heiresses — Power of alie- 
nat'ion or dealing otherwise with property — Com- 
promise — Revers ‘to tiers.] According to the law of 
the Dayabhaga, when several daughters inherit 
the estate of their father, they are competent' to 
enter into any arrangement regarding their re- 
spective rights in that estate, provided that such 
arrangement does not interfere with the rights 
of the reversionary heirs except by way of ac- 
celerating their succession. Kail ash Chaxdra 
Chuckerbutty V . Kashi Chaxdra ChucivEr- 

BUTTY. 

[24 Calc. 339 

1 5 . — Gra nd-da tig hter — Da tighter s da tig liter. ] 
On the principle laid down in Xallanna v. Ponnal, 
I. L. R. U Mad. 149, a daughter’s daughter is, in 
the absence of preferential male heirs, entitled to 
succeed to her grandfather as a bandhu. Ram- 
APPA UdAYAN V . ARTjMUGA TH UdAYAN. 

[17 Mad. 182 


HINhu LAW-INHEBITANOE- CiHltd, 
i'd) SPECIAL HEIRS — continued. 

(b) ALES— continued. 

16. — Grand-daughter — Daughter of predeceased 
son — Great-grandson of a brother — Gotraja- 
sapinda — Bandhu.] According to Hindu law, 
the daughter of a predeceased son of the propositus 
is not a gotraja-sapinda^ and is not entitled to 
inherit in preference to the great-grandson in 
the male Hue of a separated brother. Yexilal 

Parjaram. 

[20 Bom. 173 

17. — Steptmot her — Vita hsJi ara la ic — Succession 
to step-son.] According to the Mitakshara school 
of Hindu law a step-mother, not being one of the 
females expressly named in the Mitakshara, and 
not being included under the term ‘‘mother” in 
Chap. II. s. 3. 1, cannot inherit from her decea.sed 
step-son, Gaurl Sahai v. Rnhlio, I. L. R. 3 All. 
45; Jagat Xaraln v. Shoo Bas, I. L. R. 5 All, 
311; Lala Joti Lai v. Durant Koer. B. L. R. Sap. 
Yol. 67 ; Kessa^bdl v. Balab Raojl, I. L. R. 4 Bom. 
188; and Kumaramlu v. Virana Goundan. I. L R. 

0 Mad. 29, referred to. Rama Nand v . Suegiani. 

[16 AIL 221 

18. — Right of step-mother tv succeed to her step- 
.son in preference to his paternal first eousin.] A 
step-mother succeeds to the property of her step- 
son in preference to the step-son’s paternal uncle’s 
son. Russoobai v . Zelekh.abai. 

[19 Bom. 707 

19. — Widow— Go usin' s ividow as heiress — Female 
gotraja-saplnda.] In a suit on a mortgage exe- 
cuted by a Hindu, since deceased, to the plaintiff, 
it appeared that the mortgage premi.se3 had been 
the* property of A, whose daughter, .Hnce de- 
ceased, was the mortgagor’s wife and had ese- 

, Guted a will purporting to devise the property to 
j him. The suit was defended by B, who was 
I the widow of a great-grandson of great 

^ grandfather, and she claimed title to the pro- 
perty against the plaintiff under the law of 
inheritance: — Eeld^ that B had no title to the 
mortgage premises. Balamma v . Pullayya. 

[18 Mad. 168 

20. — Widow's estate — Hdrs after widow's death 
—Female heirs— Widow of gotraja snp'inda—Stri- 
dhan.] Lf and II were divided brothers. JL died 
first, leaving a son named T. *Y after waids died 
childless, leaving his widow J, who took pcsses- 
sion of dls property. T died childless, leiviog 
only his wifloAV B M. who succeeded to the property 
on Fs death. After the death of B M, the plain- 
tiff, who was the son of Ts sister, sued to recover 

j the property from the defendants, who were 
I distant samanodaha relations of iY. It was con- 
I tended on the plaintiff’s behalf that, on J's death, 
i B J/took the property as her strldhan acquired by 
i inlieritauce. and that the plaintiff as bandhu of 
! her husband T was heir to 3 d/ who died without 
j issue '.—Held (confirming the decree dismissing the 
! suit) that, on J's death and // being divided), ^ 
; B M succeeded to the property as a gotraja 
■ sapiiida, being the widow of T, the nephew of 
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HINDU LAW— INHBIIITANGE--^^^?^^^. 

(4) SPECIAL HEIRS — concluded, 

. (h) concluded. 

N. As such she took only a life-interest in the 
property, and had no absolute interest in it as 
in her stridlian proper. In the Presidency of 
Bombay female heirs who by marriage enter into 
the gotra of the male whom they Succeed (includ- 
ing widow, mother, grandmother, the widow of a 
gotrgja-sap'hula, &;c.), take only a widow's estate 
in property which they inherit from the last male 
owner. Whether the estate inherited by these 
female heirs is called their stridlian or not, 
their restricted rights over it are admitted by 
all schools. Madha-YRam Mucj-atram v. Daye 
Trambaklal Bhawak-ishaotar. 

[21 Bom. 739 

(5) IMPARTIBLE PROPERTY. 

21. — Rules for succession to inipartihle estate — 
Custom — Senior itg —MitahsJtar a laiv — Nearness of 
kin — Brothers of whole and half-hiood.l In deter- 
mining the right of succession to an impartible 
estate, the class of kindred from whom a single 
heir is to be selected should be first ascertained. 
Next, it should be seen whether family custom or 
kulaohar discloses a special rule of selection, and, 
in default of such custom, seniority of age con- 
stitutes a title by descent to the impartible estate, 
by analogy to general Hindu law. Nearness of 
blood is no ground of preference under the Mitak- 
shara law in case of disputed succession to co- 
parcenary property which is partible, and it is 
likewise no ground of preference when such 
property is impartible. Where, therefore, the 
family property is impartible and belongs to a co- 
parcenary family consisting of all the brothers of 
the deceased ^propositus, whether of the whole or 
half-blood, in the absence of a specification 
to the contrary, the brother that is entitled to 
succeed to the property is the eldest in years. 
Subeamanya Paa^dya Chokka Talayar r. Siya 
Subram AKY A Pillai. 

[17 Mad. 316 

22. — Rule of selection asheticeen an elder son hg 
a wife of an inferior class of caste and a junior son 
hy a Wife equal in caste — 'Dagger wife — Meaning 
of the term “ bhoga strees'' — Custom showing prefer- 
ence in succession for the so7is by a senior wife to 
those by a junior laife.J In ease of disputed suc- 
cession to indivisible property between sons who 
are born of mothers of the same caste but of 
different classes therein, the right of a junior sou 
by a first married wife, if she be of hfgher class, 
is superior to that of an elder son of a wife of 
lower class. Thus, when a Sudra marries a 
woman of his caste but of au inferior class, as a 
dagger wife, in addition to his wife equal in caste 
to him, the rule of selection is in favour of his 
son by the latter by reason of the mother being 
of a higher class. A valid custom prevails among 
the^ Knmbla zemindars whereby the son by a 
senior wife has a prior right of succession to a 
son by a junior wife, although the latter may 
Tie the elder son, seniority referring to the date 


HINDU LAW— INHERITANCE-^^)t:ifl?. 

(5) IMPARTIBLE PROPERTY— 

of the marriage and not the age of the wife» 
RAMASAMI KaMAYA NaIK V. SUNDARALINGASAMI 
KaMAY'A N AIK. r 

' , [17 Mad. 422 

23. — Adoption by a zemindar in conjunction 
with one of his two ivives — Right to succeed to adop- 
tive son.'\ The holder of the impartible zemindari 
of TJthumalai, who. married two wives, subse- 
quently made an adoption in conjunction with 
his junior wife. The zemindar died in August^ 
1891, and the adopted son died an infant without 
issue in December <^f the same '.—Held, that 
the junior wife, having taken part in the adop- 
tion, was entitled to the impartible estate in 
preference to her co-wife. Annapurni Nachiar 
V . Collector of Ttnxeyelly. 

[18 Mad. 27T 

24. — Ecldence proving title by inheritance to 

raj estates — Estate held as separate under the 
Hindu law — Widow's interest therein — Act XI of 
1857 {Offences agamst the State) — Confiscation of 
property.], A raj estate was claimed by the ap- 
pellant as the nearest agnatic kinsman of the 
last Raja in possession, who had died without 
male issue, but leaving a widow and a daughter 
by her, both of whom died before this suit. The- 
respondent, who had obtained possession, under 
a gift from the widow, denied the claimant’s- 
relationship to the Raja. He also alleged thafc- 
no title could have descended to the claimant 
from father to son, as the father’s property had 
been confiscated on his conviction of an offence- 
against the State, and sentence under Act XI of 
1857 : — Held, that as the widow had taken the- 
estate as the result of her husband’s having 
owned it as his separate property, the respondent, 
whose only title was through her, had not estab- 
lished that a right of survivorship had accrued to* 
the plaintiff’s father on the? death of the Raja^ in 
1853 ; therefore, there was no right of that kind 
which could have been confiscated by the sen» 
tence which was passed in 1862. Nor had the 
father any right of inheritance that could be- 
euforced during the life of the widow, who out- 
lived him. The separation of the estate, as held- 
by the late Raja, negatived both the confiscation 
and limitation. The claimant, to prove his title, 
relied upon a pedigree, not stated in any docu- 
ment produced that had existed in the family 
before this suit. The genealogy on which he 
claimed was, however, identical with one which 
his father bad more than once asserted, alleging 
title to two of the raj estate. The Raja 

called upon to answer in proceedings at settle- 
ment, had not given a direct denial to the alleged 
relationship. On the contention that there were 
steps in the pedigree as to which the evidence 
adduced did not include proof of statements made 
by a deceased person who bad means of knowledge 
or proofs of other statements within s. 32 of 
the Indian Evidence Act (I of 1872), and as to 
which the evidence was insufficient : — Held, that 
the evidence taken altogether, oral and documen- 
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(5) IMPARTIBLE PROPERTY— 

tary, had beea sufficient to prove that the 
appellant was related to the deceased Raja, as he 
had claimed to l)e, and that the appellant was, as 
heir to him, entitled to inherit the raj estates on 
the widow’s death; this opinion being foundied 
on the documentary evidence. Bejai Bahadur 
Si:n'UH V. BHUPiiTDAR Bahadur Sixgh : Bejai 
Bahadur Singh i\ Kounsal Kishore Prasad. 

^ [17 AIL 456 
[L. R. 22 L A, 139 

25. — SuccessloTi to imjoartiMe zemiruiarl — Sur- 
vivorslil^,''\ Heritage to an impartible zemindari 
is to be traced according to the ordinary rules of 
the Hindu law of inheritance, unless some further 
family custom exists, beyond the custom of im- ; 
partibility, although the estate will be in the i 
possession of only one heir at a time. It was j 
contended for the appellant that, in tracing the j 
right heir to the proper stock entitled to the j 
inheritance, a rule was applicable to an impartible 
estate, different from that applied to a partible ! 
one; and that, when once the heritage to an im- I 
partible estate had become obstructed, on the j 
death of each successive owner, the true successor j 
was the heir of the last owner of the originally | 
unobstructed estate, though this did not apply to 
a partible estate. But for such a distinction no 
authority was cited, nor any principle suggested ; 
and it was not upheld. The parties to this suit, 
first cousins once removed, contested the right to 
inherit an impartible zemindari, which had been 
acquired by their common ancestor, who had left 
two daughters by two different wives. The 
plaintiff was the son of the younger daughter ; 
the defendant’s father was the son of the elder. 
The younger half-sister survived the elder, and 
in IS63 was judicially declared to have inherited 
alone the impartible zemindari. On her death, 
the elder daughter’s spn, in litigation ending in 
1881, made good his title to the impartible zem- 
indari, being the descendant in the elder line : — 
Held', that this son of the elder daughter became, 
as the last male owner, the stock from which 
descent had now to be traced, and that the an- 
cestor was no longer that stock. And held, that 
the son of this last male owner had a title to 
the zemindaiu on his father’s death in conse- 
quence of the full and complete ownership of 
the latter, who had himself become a fresh root , 
of title. This decision disposed of the only i 
question that was argued on this appeal. But j 
tlie decision of the Courts below that the plaintiff j 
could not claim the inheritance in virtue of i 
survivorship was also affirmed. The judgment 
below, on this part of the case, was based on this, 
that no family co-parcenary had existed to give 
rise to survivorship, as the sons of daughters 
could not form a family co-parcenary, which could 
only consist of the descendants of a paternal 
ancestor. Muttuvadugahadha Tevar v. Pee- 
I AS AM I Tevar. 

[19 Mad. 451 
[L. R. 23 I. A. 128 
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(6) JOINT PROPERTY AND SURVIVORSHIP. 

26. — Obstructed heritage — SiK'cessioii per capita 
— Succeuion onexti/icHou of a divided hraiieli of 
famihj.'] On the death, without issue, of a Hindu 
who was divided from the rest of his family, his 
property passed in succession to his widow and 
mother. On the death of the latter, the nearest 
surviving reversioners were the plaintiff’s husband 
and the first defendant’s father, both since de- 
I ceased, and their first cousin. The plaintiff now 
; claimed a one-third share of the property above- 
' mentioned as the heiress of her husband who left 
i no issue. It appeared that the plaintiff’s husband 
I and his co-reversioners were divided : — Held^ that 
the plaintiff was entitled to recover. Senible : That 
she would have been entitled to recover even if 
her husband had not been divided from bis co- 
reversioners. Saminadha Pillai V. Thanga- 

THANXI. 

[19 Mad. 70 

27. — Obstrui^ed inheritance — Inheritajice pass- 
mg to daughter's son — Presumption of joint pro^ 
pertyd\ The daughter’s sons of a deceased Hindu 
take the property of their maternal grandfather as 
an inheritance liable to obstruction, and conse- 
quently take it without rights of survivorship inter 
sc. Where property enjoyed in common by persons 
capable of forming a joint Hindu family was in its 
origin separate property, there is no presumption 
that such property has subsequently become joint 
property. Huttagan Chetti v. Sivagiri Zamindar^ 

I. L. R. 3 Mad. 370; and Sivaganga Zainindar 
Lahshmana, T. L. R. 0 Mad, 1S8, doubted. Chbli- 
, KANi Venkatas AMAHAYAMMA Gasu r. Appa 
! Rau Bahadur Gasu. 

[20 Mad. 207 

(7) DIVESTING OF, EXCLUSION FROM, AND 
FORFEITURE OF, INHERITANCE. 

I (u) General Gases. 

i 28. — Sapratlbandha properfy.'] Sapratlhandha 
I (liable to obstruction) property vests in the heirs 
i in existence at the time the iuhericance opens, and 
I is not subject to variation by the subsequent birth 
i of any co-heir. Narasimha Razu v, Veeka- 
i BHADRA RAZU. 

j [17 Mad. 287 

i [b) Insanity. 

' 29. — Insanity sub segue nt to inherit mg of pro- 

perty — Gommittee in lunacy under Act HXXV of 
1858 — Mortgage of joint family property by Mitah- 
shara laic, I Under the Slitakshara law, a. 
person who has succeeded to the inheritance of 
property does not lose his right on his becoming 
insane at a subsequent time. Ram Sahye- 
Bhuhliut V. Lalla Laljce Baliyee I. L. R. 8 Calc. 
149; and Ram Soonder Rai v. Ram Sadiye Bhagat^ 

I. L. R, 8 Gal. 919, distinguished. Balgobinda 
v. Lai Bahadur, S. D. A. 1854, p. 244 ; Beohisken 
V. Budhpraliash, I, L. R. 5 Ail. 509 ; Banku v. 
Pattamma, I. L. R. 14 Mad. 289 ; and Moniram 
Kolita V. Kery Kolitani, I. L. K. 5 Calc. 776 ; 

L. R. 7 I. A. U5, referred to. The father and • 
head of a joint family under the Mitakshara law 
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having- become insane, two of his grandsons, 
acting as committee appointed under Act XXXV 
of 1858, mortgaged the joint family property on 
behalf of the lunatic, wdth the sanction of the 
Judge. The mortgagee sued upon the mortgage, 
and obtained a decree against them both in their 
own capacity and as guardians of their grand- 
father : — Heldf that the act of the committee 
might well be regarded as the act of the father 
and head of the family, and the debt having 
been contracted for the benefit of the family, 
the whole family was bound by the mortgage 
and decree, and that the sale in execution thereof 
passed the entire property. Abilakh Bhagat | 
Bhekhi Mahto. I 

[22 Calc. 864 j 

(u) Lepbosy. 

30. — Disease of a mild ami not virulent foriii.l 
Leprosy of a mild type was held not to afiect the 
co-parcenary rights of a member of a Hindu 
family. It is only where the disease is of a virulent 
type that it effects a disqualification to inheri- 
tance. Ra:n"gayya Chetti v, Thanikachalla 
Mudali 

[19 Mad. 74 

Ql) Mabriage. 

• 31. — Hindu widow, Gustoni of ■reniarrlage of— 
Forfeiture of estate.'] A Hindu widow, on re- 
marriage, forfeits the estate inherited from her 
former husband, althougb, according to custom 
prevailing in her caste, a remarriage is permissible. 
Murugayi v. Viraniahili, I. L. R. 1 Mad. 226, 
followed ; Matiniglni Gupta v. Ham Hutton Roy, i 
I. L. R. 19 Calc. 289, referred to ; Har Saran Dass 
V. Nandi, I. L. R. 11 All. 3S0, dissented from. 
Rasul Jeha^^ Begum v. Ram Surun Singh. 

[22 Calc, 589 

(e) Unchastity. i 

32. — Daughter — Bengal School of Hindu law.] | 
According to the Bengal School of Hindu law, a j 
daughter who is unciiaste is precluded from in- j 
heriting the property of her father. Ramananda ! 
alias Haris Chandra Ghowdhey v. Raikishoei i 
Barman I. ; 

[22 Calc. 347 ! 
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HINDU LAW-JOINT PAMILY-wa^/i^^. 

See Certificate op Administration — 
Right to Sue or Execute Decree 
without Certificate. 

l23 Calc. 912 

See Civil Procedure Code, s. 244— 
Questions in Execution of Decree. 

[20 Bom. 385 

See Co;Sharers — Enjoyment of Joint 
Property. 

[20 Bom. 467 

See Decree— Form of Decree — Posses- 
sion. 

[20 Bom. 467 

See Execution of Decree — Mode of 
Execution— Joint Property. 

[16 All. 449 
[20 Bom 385 

See Guardian— Appointment. 

[19 Bom. 309 
[17 All. 529 

See Hindu Law— Debts. 

[19 All. 26 

See Hindu Law — Inheritance — 
Divesting of, Exclusion from, 
AND Forfeiture of, Inheri- 
TANCE— Insanity. 

[22 Calc. 864 

See Hundi 

[20 Bom. 488 

See Injunction — Special Cases— Inju- 
ry OR Obstruction to Rights of 
Property. 

[19 Bom. 269 

See Insolvent Act, s. 7. 

[19 Mad. 74 

See Lunatic. 

[20 Bom. 659 

See Mesne Profits- Right to, and Lia- 
bility FOR, Mesne Profits. 

[19 Bom. 532 

See Parties— Parties to Suits— Joint 
Family. 

[18 Bom. 141 
[20 Bom. 435 

See Parties — Parties to Suits — Mort- 
gages, Suits concerning. 

[17 AIL 537 

See Res Judicata — Cause of Action. 

[23 Calc. 302 

See Salsette, Law Applicable in. 

[19 Bom. 680 
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(1) PRESUMPTION AND ONUS OF PROOF 
AS TO JOINT FAMILY. 


(1) PRESUMPTION AND ONUS OF PROOF 
AS TO JOINT 


1 . — Loan contracted Ijy manajfer of joint 
family — Presumption— On us y^noba ndi. ] There is 
no presumption that a loan contracted by Che 
manager of a joint Hindu family has been con- 
tracted for a family purpose. SoiKU Padman'ABH 
RANGAPPA r. NARAYAAKAO BIY VlTHALIiAO. 

[18 Bom. 520 

2. — Suit for posscssioi of property alleyed to 

have been joint family — Separation — 

Burden of 2 )roof.\ Three brothers, J/, P and 
H, once constituted a joint Hindu family. After 
the death of ad of them, the descendants of 
M sued the descendants of //, in effect to obtain 
their share of the property which had been of 
P in his lifetime. In their plaint they alleged 
that the family was still joint. By their evi- 
dence, however, they set up a separation between 
themselves and II shortly after the death of P. 
The defendants, on the other hand, alleged that 
some twenty or twenty-five years before suit, 
after the death of J/, there had been a separa- 
tion between the plaintiffs on the one side and 
F and H on the other : — Held, that, the plaintiffs 
having set up a case which was inconsistent with 
the presumption of the family remaining joint, 
it was for them to pro ve that the separation took 
place as they alleged. Ohhoy Churn Ghose v. 
Gobind Ohunder Dey^ I. L. R. 9 Calc. 237. referred 
to. Ram Ghulam jsixgh v. Ram Behari Singh. 

[18 All, 90 

3. — Property originally separate enjoyed In com- 
vion,'] Where property enjoyed in common by 
persons capable of forming a joint Hindu family 
was in its origin separate property, there is no 
presumption that such property has subsequently 
become joint property. Muttayan Ckettl v. 
Sivagiri Zamindar. I. L. R. 3 Mad. 37u : and 
Sivaganga Zamindar v. LahOmana, I. L. R. 0 
Mad. 188, doubted. Cmelikan.1 Venkata ram- 
ANAYAMMA GaKU V . APPA RATJ BaHADUR GaRU. 

[20 Mad. 207 

4. — Evidence as to the continuance of the joint 
holding of property — Inheritance and survivorsh ip 
under the JUitahshara law.'] A daughter in the 
absence of sous claimed to inherit, after the 
deaths of her father’s widows, estate which she 
alleged to have belonged to him separately. This 
estate had been at one time in his possession 
Jointly with his only brother, they having been 
members of a joint family under the Mitakshara 
law. On the death of one of the brothers, ’who died 
before the claimant’s father leaving .sons, the latter 
became entitled thereto jointly wdtb the survivor. 
In order to establish this claim to inherit her 
father’s share on his subsequent death, ic was held 
that it was for her to adduce evidence that there 
had been a separation between her father and his 
co-sharer, or co-sharers. As the evidence stood, 
the inference was that the previous joint holding 
had continued till her father’s death. PiiiT Koer 

Mahadeo Pershad Singh. 

[22 Calc. 85 
[L. R. 21 1. A. 134 


5. — Pre.suniptlon as to nature of property where 
the family is joint.] Where a jdaintiff’s family is 
admitted or proved to be a joint Hindu family, 
but there is no direct evidence .as to the nature of 
the debt claimed by the plaintiff, the presumntion 
is that it is a family debt. Jag.mohandas Kiea- 
BHAi V. Allu Maria Luskal. 

[19 Bom. 338 

6 . — Presum p 1 1 j n a .v to n a tu ? ‘c of debt wh e ) ‘c t h c 
family is joint.] Where a debt advanced from the 
funds of a joint Hindu family and due to that 
family is a bond-debt, it is net necessarj^ that it 
should appear in the bond tlmt the funds were those 
of a joint family. Jagmohandas Kihibhal v. Allu 
Marla Dushal, I, L. R^ 19 Bom. 338. followed, 
Pateshuri Pahtap Narain Singh /-.Bhagwati 
Phasad. 

[17 All. 578 


*7.--Ecldence separation — Shares saparately 
recorded in village papers — Separate purchases by 
individual members of familg out of joint family 
funds.] Where there has existed a joint Hindu 
family posses.sed as such of immoveable property, 
the presumption is that until the contrary is 
shown sucli family will continue to be joint. The 
fact that in the revenue and village papers indi- 
vidual members of a Hindu family, once admit- 
tedly joint, are recorded as holding each a certain 
specified portion of property, is not. staudiug by 
itself, sufficient evidence that a separation has 
taken place, nor is the fact that specific purchases 
of immoveable property have been made from time 
to time in the n.-unes of individual members of 
the family, and that the property as purchased 
was recorded in each case in the name of the 
nominal assignee. Gajeydar Singh v. Sardab 
Singh. 

[18 AJL 176 


(2) NATURE OF. AND INTEREST IN, 
PROPERTY. 

B,— Ancestral 2 )roperty--SelfaiC(]U fed property 
made ancestral by agreement — Effect^ of such 
agreement on accumulations and accretions of the 
progyertg — Election — Est ojiyjel — Interest of minor 
members of familg in property made ancestral by 
agreement.] M and his three sons 1. P and *71 
lived together as an undivided Hindu family.^ In 
1881 the youngest sou, J, filed a suit for partition 
against his father and his two brothers. Being 
apprehensive* that his other sons (the plaintiffs) 
might make a similar claim, J/, on the '28th June. 
18SI, entered into an agreement with them {the 
plaintiffs) which recited [inter cilia) that he, Ad, 
alleged that the only ancestral immoveable pro- 
perty belonging to him was the property specified 
in Part I of the schedule annexed to the agree- 
ment, but that the plaintiffs (his sons) alleged 
that the immoveable property specified in Part II 
of that schedule w'as also ancestral property, and 
provided (inter alia) that, in consideration of the 
terms and conditions therein set forth, his sons * 
(the plaintiffs) would not claim a partition of 


1 
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(2) NATURE OF, AND INTEREST IN, 
PROPERTY — continued, 

the said property ” during the lifetime of the 
said J/. The terms of this agreement were duly 
observed by the plaintiffs during their father’s 
lifetime, and they continued to reside with him 
until his death. In the interval, however, 
in 1886, the partition suit brought by J was deci* 
ded, and by the decree it was declared that the 
immoveable property specified in Sch. I of the 
aforesaid agreement was not ancestral property, 
but was the seif-acquired property of M. On 
Dhe 9th March, 1890, M died, leaving a will, 
dated 27th Jannary, 1SS8. By this will he direct- 
ed that his executors and trustees should take 
possession of all his property, both ancestral and 
self-acquired, and, after referring to the agree- 
ment of the 28th June, }881, and the property in 
Part I of the schedule thereto, continued : 

Whereas it has been decided by the Court of first 
instance, and such decision has been confirmed by 
the Appellate Court, that such pyroperty the 

property in Part I) is not ancestral properry, yet 
I am unwilling to disturb the said deed as be- 
tween my said two sons, and I. therefore, hereby 
confirm the same.” Then, after making some 
other provisions, he devised and bequeathed.to his 
trusteevS “ all the residue of my self-acquired pro- 
perty,” and he directed that such residue when 
ascertained and realised should be handed over 
to the Chancellor and Senate of the Bombay 
University to be devoted to the founding of 
scholarsliips. As directed by the will, the exe- 
cutors took possession of all the testatator’s pro- 
perty, including the property in Part I of the 
said schedule. This last named property was 
subsequently, vh., in December, 1890, conveyed by 
the executors to the plaintiffs. The plaintiffs now 
sued the executors, contending that the properties 
in Part I of the schedule to the agreement being 
ancestral under the agreement and will, they 
(the plaintiffs) were entitled not only to them, but 
to all the accumulations and accretions thereof, 
which amounted in value to about ten lakhs 
of rupees. The University, on the other hand, 
contended that the accumulations and accretions 
formed part of the self-acquired property of the 
testator, and went to the University under the 
residuary clausa of the will : — Held (Tyabji. J.) 
(1) that the effect of the agreement was to make 
the property specified in Part I of the schedule 
rherefco ancestral property as between the parties 
to the agreement. (2) That the agreement was 
confirmed by the will, and was binding on the 
executors. (3) That, although thjp corpus of 
tbe said property became ancestral under the 
agreement, the accnmnlatious and accretions 
thereof did not : they were the self-acquired 
property of the testator, and passed to the 
trustees under the residuary clause of the 
will. 'The plaintiffs bad subsequently to the 
death of M taken possession of the properties 
in question, and had paid probate duty on 
them. The plaintiffs had taken conveyances 
from, the executors and had given releases to the 
, executors, and in .a previous suit (No. 670 of 1892) 
the first plaintiff had in his evidence stated that 
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(2) NATURE OF, AND INTEREST IN, 
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he did not wish to dispute the^will, and that he 
had elected to take under it : — Held, that by their 
conduct the plaintiffs had elected to take the pro- 
perties in question under the will, and could not 
! maiutain a suit for an account of the rents and 
1 profits either under or in opposition to the will : — 

I Held, also, that the sons of the plaintiffs (the 
I minor defendants) were bound by the acts of the 
j plaintiffs. The property in question was not 
! really ancestral. It was only such for the pur- 
I pose and by virtue of the agreement of 28bh J uly, 
j 1881, and the plaintiffs were entitled to waive it 
I or rescind it if they pleased, and their sons could 
I not prevent them from doing so, Teibhovandas 
j Mangaldas V. Yorkb-Smith. 

[20 Bom. 316 

I Held, on appeal (Farran, C. J.. and StrAchev^ 

: J.) reversing the above decree, that all accumu- 
lationsaiid accretions to the properties in question 
: subsequent to the agreement of 28th June, 1881, 

; were ancestral property, and passed as such to the 
’ sons of J/ at his death, Tribhovandas Mangal- 
; DAS V. Yorke-Smith. 

I [21 Bom. 34D 

i (3) DEBTS AND JOINT FAMILY BUSINESS. 

i 9 . — Ancestral trade carried for benefit of minor 

i hy the niinor's natural guardian — Almor hound hy 
; acts of the guardian — Lialility of minor for 
i del}ts,'\ Under Hindu law where an ancestral 
1 trade descends upon a minor as the sole member 
I of the family, and the ancestral trade is carried 
I on under the superintendence of the minor’s 
j natural guardian, for the benefit of herself (she 
j having a claim for maintenance) and the said 
i minor, the minor will be bound by all acts of 
j the guardian necessarily incidental to or flowing 
I out of the carrying on of the trade. Rampartab- 
I Samrathrai d. FoolibaiC 
! [20 Bom. 767 

I (4) POSITION AND POWER OF MANAGER. 

10. — Power of father as manager of joint family 
\ to refer to arbitration the partition of the joint 
■ family property — Effect of award.'] It is com- 

: peteaG to the father of a joint Hindu family in 
I his capacity of managing member of the family 
to refer to arbitration the partition of the joint 
family property, and the award made on such a 
reference, if in other respects valid, will be 
. binding on the sons. Jagan Nath v, Mahnit 
Lal. 

[16 AU. 231 

11. — Remuneration for management,] In a suit 
: for partition of family property, one of the de- 
: fendants claimed to be credited with a sum pay- 
' able to him as the managing co-parcener under 
; a deed of management to which the plaintiff 
; was not party : — Held, that the claim under the 
I deed of management was not valid against the 

plaintiff. In the absence of a valid special agree- 
ment, the managing co-parcener of a joint Hindu 



( 501 ) 


DIGEST OF CASES. 


HINDJJ LAW-JOINT FANLlLrY-contd. 

(4) POSITION AND POWER OF MANAGER - 

concluded, 

family is clearly not entitled to remuneration, he 
beir^g a joint o'tv^er of the property which he 
manages. Krishnasami Ayyangar r. RaJa- 

GOPALA Ay Vang AE. 

[IS Mad. 73 

12. — Poicec of manager to revwe a fime-'barred 
debt —-Limitation Act {XV of 1877), a 19.] The 
manager of a Hindu family has no power to 
revive by acknowledgment a debt barred by 
limitation, except as against himself. DinkaPv 
V, Appaji. 

[20 Bom. 155 

(5) POWERS OF ALIENATION BY MEMBERS. 

{a) Manager. 

13. — Gift by manager of part of family property 
— Illegitimate daughters — Maintenance^ Right 

B, the manager of an undivided Hindu family, 
gave certain shares in a spinning and weaving 
company, which had been purchased out of family 
funds, to G for and on behalf of the plaintiffs, 
who were R^s illegitimate daughters. After the 
death of R and G, illegitimate daughters sued 
the surviving members of the family for a de- 
claration that the shares belonged to them, and 
that they bad a right to have them transferred to 
their names in the company’s books : — Held, with- 
out deciding whether illegitimate daughters were 
entitled to simple maintenance from the family 
property that, in any case, B, as manager, could 
not alienate the shares for that purpose, as there 
were no emergent circumstances requiring it. 
Paeyati V, Ganpatrao Balal, 

[18 Bom. 177 

14. — Bale by icidoiOf as manager of the joint 
family, of immoveable property left by husband — 
Family necessity — Effect of sale as against minor 
sons— Deed of sale — Intention of parties,'] A Hindu 
died in debt leaving two minor sons. His widow, 
who after his death was the manager of the 
family, borrowed money for family purposes, and 
as security mortgaged some of the immoveable 
property left by her husband. She subsequently 
sold it, and the Court held that the evidence showe<i 
that it was sold to pay off the family debts ; — Held, 
that the minor sous were bound by the sale : — 
Held,, also, that the effect of a conveyance of 
property sold by the manager of a family depends 
on the intention of the parties as gathered from 
the terms of the instrument and from the sur- 
rounding circumstances. Succaeam Morarji 
Shetay V, Kalidas Kalianji. 

[18 Bom. 631 

15. — Gift of undivided share by adults of family 
— Minor co-sharer not a party to gift,] According 
to Hindu law, under ordinary circumstances, a 
gift by a co-parcener of his undivided share in 
immoveable property is invalid, and a minor’s 
share cannot be given away by a manager except 
in case of necessity or for certain specified pur- 
poses. Certain land which was joint family 
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{a) Manager— 

property was given by the adult members of the 
family to the plaintiff as the worshipper of a 
deity. A minor co- parcener did not join in the 
gift. The plaintiff sued the occupier for posses- 
sion : — Held, that the plaintiff could not recover. 
The gift, not being made from necessity, nor for 
the performance of any pious duties obligatory 
on the minor or the family, was invalid, and 
could not be given effect to even with respect to 
the shares of the donors. Kale v, Barsu. 

[19 Bom. 803 

16. — Manager of lu/uUie appointed under Act 
XXXV of 1858 — Mortgage of interest of minors.] 
Where a person is appointed manager of a luna- 
tic’s estate under Act XXXV of 1858, he can only 
make a valid alienation in accordance with the 
provisions of that Act, although he may also be 
de facto manager of the family property. A 
Hindu married woman having a lunatic husband 
and minor sons was appointed guardian of the 
lunatic’s estate under Act XXXV of 1858. She 
was also de facto manager of the family. She 
mortgaged the family property without the sanc- 
tion of the Court, as required by s. 14 of the Act : — 
Held, that the mortgages were invalid as regards 
the lunatic’s interest in the property, but as re- 
gards the interest of the minors, which was 
vested in them at the time of the mortgages, 
the property being ancestral, the mortgages were 
binding if made for family purposes. ANPUENA- 
BAI V, Daegapa Mahalapa Naik. 

[20 Bom. ISO 

17, ^Debts contracted by manager for family 
purposes — Evidence required lohere there has been a 
series of transactions — Onus of proof and presmnp'- 
ticn as to loans hebig for family purposes.] Al- 
though there is no presumption that moneys 
borrowed by the manager of a Hindu family are 
borrowed for family purposes, and a^plaintiff seek- 
ing to make the family property liable must prove 
that the loans were contracted for the family, it is 
not incumbent on the plaintiff to show, in respect 
of each item in a long series of borrowings, the 
particular purpose for which it was borrowed. It 
will be sufficient for him to show that the family 
was in chronic need of money for the current 
outgoings of the family life or its trade necessities,, 
and that the* moneys were advanced on the re- 
presentation of the manager that they were 
needed for such objects. And if the fair inference 
to be drawn from all the circumstances of the 
cases leaves no doubt that the moneys were bor- 
rowed for family reasons, the plaintiff is entitled 
to succeed although he is not able to indicate 
the particular purpose for which such sum has 
been borrowed. Krishna Ramaya Naik i'. 
Vasudev Venkatesh Pax ; Yasudev Venkatesh 
Pai V. Mhasti. 

[21 Bom SOS 
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{ h ) Other MembbeiS. 

18. — Tran.^fcr by one member of b is ■share In the 
joint family proijerty to another member —Go n-nait 

of co-sharers.'] One member of a joint Hindu fami- 
ly cannot transfer his undivided share in the joint 
family property to another member of the family 
without the consent of the rest of the co-sharers. 
Chandar Kishore V . Dampat Kishorb. 

[16 All. 369 

19. — Alienation of hissluire by a co-part-ener — -Hu 
■position and rights after such alienation — Position 
and rights of purchaser — Snbseguent death or birth 
of other co- parceners — Effect on posltionofpfurchaser 
and on right ofsnn'ivor^ip.] ( 1) The alienation by 
a Hindu co-parcener of his rights in part or tlie 
whole of the joint family property does not place 
the purchaser of such rights iu^his own position. 
The purchaser becomes a sorb of tenant in common 
with the co-parceners, admissible, as such, to his 
distributive share upon a partition taking place. 
(2) Such an alienation before partition does nob 
deprive the alienabiug cO'parcener of his rights 
in the joint family. (3) As the purchaser does 
not by the death of the vendor lose his right to a 
partition, so his position is not improved by the 
death of the other co-parceners before partition, 
(4) The purchaser, like bis alienor, is liable to have 
his share diminished upon partition by the birth 
of other co-parceners if he stands by and does not 
insist on an immediate partition. Three undivided 
brothers, viz., S, jV, aud Jf, were the owners of 
a certain house which, on the Ist August, 184.5, 
iV mortgaged with possession to one A. In 1878, 
the house was vested iu the respective sons of the 
said three brothers, viz.^ B (son of 8), R (sou 
of -¥), and E (son of T/). In September. 1878, in 
-execution of a decree against B alone, the house 
was sold eo nomine (not merely B's interest) to 
one 6^. Formal possession was given to the pur- 
chaser, but the actual possession remained with 
the mortgagee {A). After this sale took place no 
other family property remained iu which B had an 
interest. K died iu 1880. and R died in 1883, 
no partition having been made between them and 
B, In Mai'ch. 1891. B sold his interest in the 
house to the plaintiff, who in 1892 filed this suit 
to redeem the mortgage of 1845. The lower Ap- 
pellate Court dismissed the suit, holding that 
when iu 1878 G purchased B's right and interest 
in the last remaining portion of the family pro- 
perty, B ceased bo be a co-parcener with K aud 
R. and consequently took nothing by survivor- 
ship on their death, their shares going to G, On 
appeal to the High Court ‘.—Held., that B's rights 
to succeed to his brothers’ shares were not affected 
by the sale of his interest in the last item of joint 
family property to G so long as the latter did nob 
proceed to work out his rights by partition. B 
became entitled, on the death of iC and J?, .to 
: their respective shares. Gurlingapa Satwirapa 

Gidwir??. Nandapa Chakbasapa Solapuri. 

[21 Bom. 797 
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HINDU LAW-JOINT FAMILY — ■vontdi 

[ (6) SALE OF JOINT FAMILY PLOPBLTY IN 
I EXECUTION OF DECREE AND RIGHTS 

‘ OF PURCHASERS. 

•20. — Family debt — Liability of family property 
\ — Decree against manager — Sale in “ execution of 
\* decree — Rights of auction-purchaser.] Where the 
I manager of a joint Hindu family is sued for the 
I recovery of a debt, and his right, title and interest 
I iu the family property are sold in execution, the 
! questions which the Court has to decide iu deter- 
i mining the quantum of interest which has passed 
I to the auction-purchaser are (1) whether the 
! debt was oue for which the entirety might, by 
proper procedure, have beeu brought to sale ; and 
(2) whether, as a matter of fact, the purchaser 
bargained and paid for the eutirety. A and his 
three youuger brothers B, C, and D, were niem- 
I bers of a joint Hindu family. A was the man- 
^ ager of the family. After JiV death, B. C and 
i D were sued as his legal representatives in re- 
! speeb of a debt w^hich A haii contracted for the 
! benefit of the family. A decree was passed 

against them as Hb’ representatives, directing 
I the recovery of the debt by sale of ^’5 estate. 

I In execution of this decree, ..4’s right, title aud 
! interest in certain family property was put up to 
I sale : — Held, that the sale affected the rights of all 
i the members of the joint family. Under the 
I circumstance, what was meant to be brought to 
I sale was the right, title and interest of the family 
I of which A had been the manager, and for the 
; benefit of which the debt had been incurred. 

■ Jankibai V. Mahadev. 

[18 Bom. 147 

I 21 . — Mortgage for debt due by father of joint 
! family — Sale in execution of decree — Effect of sale on 
I members of family not made parties.] When in a 
I mortgage suit the debt is due from the father, 

' and after his death the property isjbroughbto sale 
'i in execution of a decree against the widow or 
! some of the heirs of fne mortgagor, and the 
1 whole property is sold, then the heirs nob brought 
on the record cannot be permitted to raise the 
I objection that they are not bound by the sale 
I simply because they are not parties on the record, 
j This principle of law applies as much to a Hiudn 
I family governed by the Mitakshara law as to a 
! Mahomedau family. Hari v. Jairam^ I. L. R. 
14: Bom. 597 ; and Khurshetbibi v. Keso, I. L. R. 
12 Bom. 101, referred to and followed. Dava- 
LAVA V. BHIilAJI DHONDO. 

[20 Bom, 338 

22. — Money decree against father — Execution 
against son after the death of the father-Anees- 
tral property in the hands of the son — Civil Proce- 
dure Code (1882), s. 234.] A money decree ob- 
, tained against the father of an undivided Hindu 
i family can be executed after his death against his 
sons to the extent of the ancestral property that 
; has come into their hands, even if the debt has 
I been incurred for the sole purposes of the father, 

! provided that it is not tainted with immorality or 
i illegality. UiiED Hathising Goman Bhaiji. 

[20 Bom. 388 
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HINDU LAW-JOINT FAMILY- 

(6) SALE OF JOINT FAMILY PROPERTY IN 
ESEGDTION OF DECREE AND RIGHTS 
OF PIT ECH ASBRS — continued,. 

2&. — law — Sale of joint j^coperty jn 

execution of decree ago inet father — Decree for dam- 
ages for theft or ntisagjj^ropriation — Antecedent'^ 
debt — Pious duty of sonc to ])ay fathers debt - 
Bond fide purchaser , Equities of.] In execution of 
a decree for damages for theft or misappropriation 
against M and S. two of the members of a joint 
Hindu family under toe Mitahshara law, ances- ■ 
tral property of the family was sold, and the ■ 
purchasers took possession. In a suit by the sons ' 
of M and S and several other members of the ; 
family for recovery of their interests in the i 
property : — Bchl^ that there was no “ debt antece- j 
dent” to the decree in this case; that even if the 
right to obtain damages for the theft or misappro- 
priation could be said to have created a ’‘debt,” 
the debt was tainted with illegality or immorality, 
the sons were not under a pious duty to pay the 
debt, and tiio interest.s of the sons did not pass by 
the sale :—IIeld, also, that the purchasers in this 
case were not entitled to the equities of a hondf.de 
purchaser, as the decree, if examined, would have 
put them upon inquiry. Pareman Dass v. 
Bhattu Mahton. 

[24 Calc. 672 

24. — Fiim ll y debt — Lia hil ity of faniily property in 
execution of — Decree against a, •manager— Parties.^ 
Nonjoinder of.] Where family property i.s sold in 
execution of a decree, obtained against a brother 
as manager of a joint Hindu family, for a family 
debt contracted by his father and himself and a 
brother, the interest of all the members of the 
family passes to the auction-purchaser though 
they have not been joined as parties to the suit 
or to the execution proceeHugs. Bhana r. Ohin- 
DHU. 

[21 Bom. 616 

25. — Benares School of Daw — Joint family 
property — Ancestral property assigned to wife in 
lieu of maintenance. Devolution of — Gollnteral suc- 
cession— Decree qoassed hy mdstahe against father. 
Effect of, on sons — Safe in execution of decree against 
father — Purchase by decree-holder — Interest passed, 
by safe. Nature and extent of — Mothers share in 
joint family property. Nature and devolution of.] j 
A Hindu, governed by the Benares School of Law. 
died, leaving a joint family consisting of four | 
sons. A. G, and i>, and a widow, B, to whom he i 
assigned an ancestral mouzah in lieu of her main- 
tenance. All the sons predeceased the widow, C 
and D dying cbildle.ss. After the widow’s death, 
a separation took place in 1862 among ail her 
grandsons, viz., A7 and F. sonsof A. and G and II. 
sons of B. At the separation. E withheld posses- 
sion, among other properties, of the assign- 

ed to R on alleged cransfers from R and the widows 
of G and D ; H sued E, making G a gyro forma 
defendant, and recovered a decree for 4 annas of 
ahe mouzah in 1861, and G also recovered a 
similar decree for 4 annas i!i 1866. Sometime 
after II brought an action for mesne profits and 
recovered a decree in 1875 against 6/, heir of E, 


HINDU ‘law- JOINT FAMILY-cu/A^L 
(6) SALE OF JOINT FAMILY PROPERTY IN 
EXECHTION OF DECREE AND RIGHTS 
OF PXJRGHASERS-cmif/«?u’^. 

and also against although there wnos no allegation 
of wrong against the latter, and no finding in the 
Court’s judgment to that effect. In execution of 
this decree II caused tlie interest of G in tlm 
mouzah to be sold, purchased it himself, and took 
delivery of possession on the 19th December, 1878. 
In 1881, the w’ife of G, together with her two sons 
(plaintiffs I and 2), executed a ft/ in respect of 
one anna six pies of the 'mouzah to 5 (defendant 
4) ; the wife of G died in 18S5. The pre.sent suit 
was brought by the three sons of U to recover a 
four-fifth of the four annr.s of the said mouzah : a 
three-fifcrh in their own right and a one-fifeh in 
riglit of their mother. Among the objections raised 
by the defendants and pressed by them on appeal 
to the High Court, it was urged (1) that out of 
the four-anna share, two annas were acquired by 
6-' collaterally from bis uncles C and D, and there- 
fore were not arice.stral property ” of the plain- 
tiffs : — Held, that the mouzah in question retained 
the character of ancestnal property during the 
lifetime of the widow R, and that, upon her death, 
it devolved upon her grandsons E, I\ G and II 
as ancestral property and not ;is property derived 
by collateral succession from either G or D. 
(2) It was also urged that the decree of 1S75 was 
conclusive as to the liability of G, and the plain- 
tiffs could noc raise any que.stion on the existence 
of a debt binding on them ; — Held, that the plain- 
tiffs were not precluded from showing that there 
was no real debt, and that the sale held in execu- 
tion did pot pass the entire interest of the family 
of the plaintiffs. SuraJ Bunsi Koer v. Bheo Pro- 
shad, Singh, I. L. E. 5 Calc. 148; L. R. 6 I. A. 
88 ; Luehmon Dass v. Giridhur Ghoirdhryff. L. R. 

5 Calc. 8.55 ; Nanomi Bahua.sin v, Modu/i Mohun^ 
I. L. R. 16 Calc. 21 ; L. R. 13 J. A. 1 ; Decndyal 
Lai V. Jugdeep Narad n Singh, I. L. R. 3 Calc. 
198 ; L. R. 4 I. A. 247 ; Hurdey Naraln Saku. v, 
R.ooderperhash JZ/Wr, I. L. R. 10 Calc, 626 ; 
L. R. 11 LA. 26: and Sim.hhunath Panda g v. 
Golab Siny. 1. L R. 14 Calc. 572; L. R. 14 i. A. 
77, referred to. (3) It was further urged that the 
claim being fora four-fifth share, the present suit 
should be treated as one for partition, and shares 
distributed according to the state of the family 
on the date of the suit, ami in that case j)laintiff 3 ’ 
claim to the share of their mother \vould not 
stand : — TIidnf that this contention could not be 
sustained, and the defendants could claim only 
that share which, if a partition had taken place 
on or before^the date of sale, w’ould be allotted 
to the father, i.e.. a oue-fifth share. Decndyal 
Lai v. Jugdeep Narain Singh ^ L L. R. 3 Calc. 
198 : L. R 4 I. A. 247 ; Ilurdcg Narain Suhu v, 
B.oo<lerperhish ]\/isser. I. L. R.‘ 10 Calc. 626 ; L. 
R. 11 1. A. 26 : and Suraj Bunsi Koer v. Shcoproshad 
Singh. I. L. R. 5 Calc 148; L. R. 6 I. A. 88, 
referred to. (4) As to the 7. executed by the 
plaintiffs I and 2 and their mother in 1881, it was 
contended that six pies out of a one anna six pies 
share, the x'l^oportionate shave of the mother, 
passed absolutely to the purchaser, and plaintiffs 
could not recover that portion of the share : — 
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HINDU LAW-JOINT WAMlLTZ-coiioU. 

(6) SALE OF JOINT FAMILY PROPERTY IN 
EXEOUTIONI OF DEGREE AND RIGHTS 
OF PURCHASERS— 

Beld^ that the mother was entitled to a one-fifth 
share in lieu of maintenance only, and had no 
absolute power of disposal in respect of that 
share. Judooiiath Tewaree v. Blshonatli Tewaree, 
9 W. R. 61 ; and Lalljeet Singh v. Rajcooniar Shu/h 
12 B. L. R. 37 ’ ; 20 W. R. 336, referred to. Beni 
Parshad r. Purax Chaxd. 

[23 Calc. 262 
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See DRCREa— F orm OF Decree-Main- 
tenance. 

[18 Bom. 452, 679 

Hindu Law — Joint Family — 
Powers op Alienation by Mem- 
bers— Manager. 

[18 Bom. 177 

(1) FORM OP ALLOWANCE AND CALCULA- 
TION OF AMOUNT. 

1. — Assignme^it of mortgaged proggertg as main- 
tenance of a widow — Suhsegue7it redeonptioi of the 
7 }iortgage — Widow's right to theredemptio7i inoneg — 
Forrn (if decree,] A field held in mortgage by the 
family of the parties was assigned to a widow in 
the family for her maintenance when the family 
divided. The mortgage money was subsequently 
paid into Court in pursuance of a decree for 
redemption: — Jlsld, that it was clear on the 
assignment that the widow was entitled to the 
money just as she was entitled to the field, ?.<?., 
to the usufruct of it for her life. Gambhirmal 
V. Hamiemal. 

[21 Bom. 747 

2. — 'Mai7ite}ia7ice of tvidoiv hy her Imshand's 
hrothei'S and nephew — Death of the plaintidrs hus- 
band prior to his fathe7''s death,'] In a joint Hindu 
family, governed by the Mitakshara law, the pro- 
perty of Si the father, consisted, at any rate partly, 
of ancestral property. He died, leaving three sons 
and one grandson (son of a predeceased son). 
another son of S, died childless before his father, 
leaving his wddow, the plaintiff. In a suit by her 
against the brothers and the nephew of her 
husband for maintenance, in W’’hich she claimed 
Rs. 100 a month: — Held^ that in determining the 
amount of maintenance, the Court should take 
into consideration not only the reasonable wants 
of a person in her position of life, but also the 
means of the family of her husband, yittoliis- 
eoroe Dassee v.Joge7idro Bath JIuUieJit L. R. 6 I. A. 
5.5 ; Daisiii v. Ihip Sltigh, I. L. R. 12 All. 558, 

"referred to. Devi Peesad i\ Gunwanti Koee. 

[22 Calc. 410 


HINDU LAW-MAINTENANCE ~C07ltd. 

(2) ARREARS OF MAINTENANCE. 

3. — Suit for arrears of maintenance — Proof of 
mro7ujf7il laithholdbig of maintenance,'] In a-suit 
for'arrears of maintenance it is incumbent on 
the plaintifi to prove that there has been a lorong- 
ful withholding of the maintenance to which he 
is entitled. Jivi v. Ramji, I. L. R. 3 Bom. 207 : 
and Mahalahshmamma v. Ve7i'kataratna7nmaA.'h.'K. 
6 Mad. S3, followed. Mallikarjuna Prasada 
Naidu V, Durga Prasada Naidu. 

[17 Mad. 362 

4. — Suit to recover arrears of maintenaoice due 
under a personal decree and to establish a charge 
for future mabiteiiance on the f amily property 1] A 
Hindu widow obtained a personal decree against 
her father-in-law for maintenance. Her late 
husband’s five brothers were made parties to the 
suit, but no personal decree was made against 
them, nor did the widow ask that her main- 
tenance be made a charge on the family property. 
On the death of her father-in-law, the family 
property devolved on hia sons and grandsons, who 
sold certain of the property. There were arrears 
of maintenance due, and the widow instituted 
the present suit, in -which she asked for a decree 
establishing her right to receive maintenance for 
her life and for the arrears of maintenance on 
the responsibility of the property : (1) 
that the maintenance not having been declared a 
charge upon the portion of the property which had 
been alienated, this property was free from any 
charge for her maintenance ; (2) that the arrears 
of maintenance constituted a personal debt of the 
plaintiff’s deceased father-in-law, and that his sons 
and grandson (the defendants) incurred his li- 
ability on his decease, and were bound to dis- 
charge the same out of the family property ; 
(8- that the right to maintenance being enforce- 
able against the defendants, the right to have it 
made a charge on the family property was en- 
forceable along with it. Bhagirathi v, Anan- 

THA OHARIA. 

[17 Mad. 268 

5, —Suit by loidow for 77iaUite7iance — Previous 
dema7id — Right to arrears of inai7ite7ia7ice.] A 
Hindu widow brought a suit against her husband’s 
brother to establish her right to maintenance, and 
to recover arrears for six years ; she had made 
no demand before suit: — Reid, that she was not 
entitled to a decree for the arrears. Seshamma 
V, SUBBARAYADU. 

[18 Mad. 403 

(3) RIGHT TO MAINTENANCE. 

{a) General Cases. 

e,~ju nior members of raj family — Impai'tiblc 
property, Maintenanceoutof. Suit for — Limitation,] 
The plaintiff was the second son of the defendant, 
who was the Thakor of A mod, a taluMari estate 
of the nature of an impartible raj or principality. 
The plaintiff’s family belonged to the community 
of Molesalam Girasias, Plaintiff alleged that, 
according to a family usage, he, as a junior member 
of the family, was entitled to receive maintenance 
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HINDU liAW-mAmTBFfA-NGE-eontd. 

(3) RIGHT TO xHAINTENANCE--c^)7^^<?t«^'i. 

(a) General Cases— eo/ieluded. 

frorij his father, -^ho was the holder of the gadu \ 
The estate was under the management of the 
Talukdari Settlement Officer from 1878 to iSSS^ 
•during which period that officer granted the plain- 
tiff au allowance in lieu of maintenance without 
any objection on the defendant’s part. On the 
1st August, 1888, the estate was restored to the 
defendant, wffio stopped the allowance. The 
plaintiff thereupon sued in 1891 to recover from 
the defendant arrears of maintenance for two 
years and eleven months at Ils. 200 a month; — 
that the plaintiff was entitled to recover, 
and that the claim was not time barred. Fate- 
SANGJl JASVATSANGJI r, KUVAII HAHTSANGJI 

Fatesangji. 

[20 Bom. 181 i 

(5) Illegitimate Children. 

7. — Illegitimate son.'] Under the Mitakshara law ' 
an illegitimate son is entitled to maintenance as 
long as he lives, in recognition of his status as a 
member of his father’s family and by reason of his 
exclusion from inheritance among the regenerate 
classes. The maintenance decreed to au illegiti- 
mate son may be secured on the family property. 
ANxANthaya - y. VISH^u. 

[17 Mad. 160 I 

S,— night to maintenance of illeglmate vie nib cr of . 
the family — Iliglit of redemption — Swit hglegltimate \ 
son of illegitimate member of the family to redeem a \ 
mortgage made by a previous legitimate owner.] : 
The right of an illegitimate son in a Hindu family i 
■to receive maintenance from the family property - ! 
is a purely personal right, and does not descend to i 
hisson: — .SyZdl, that the legitimate son of an illegiti- | 
mate member of a Hindu family who has such ille- ' 
gitimate son, might have had a right to mainte- , 
nance from the property*of his father, had no such ; 
interest in the estate belonging to the family as 
w’ould entitle him to redeem a mortgage made , 
■by a previous rightful and legitimate owner of 
the estate. Balwant Singh i\ Roshan Singh. 


HINDU LAW-MAINTBNANCB-c-y/ifZ^'. 

(3) RIGHT TO MAINTENANCE— 

(e) Widow — concluded . 

deceased sou), A, another sou of S. died childless 
before his father, leaving his widow, the piaintiflf. 
In a suit by her against the brothers and the nephew 
of her husband for maintenance, in which she 
claimed Rs. 100 a month : — Held, that as the plain' 
tiff’s husband had a vested interest in the ancestral 
property, and could have, even during his father’s 
lifetime, enforced partition of that property, and 
as the Hindu law provides that the surviving 
co-parceners should maintain the widow' of a de- 
ceased CO- parcener, the plaintiff wuis entitled to 
maintenance. Kkcirumanal Dasl v. Kashinafh 
Das, 2 B. L. B. A. C. 15 ; 10 W. R. F. B. S9 ; Lal- 
jeet Singh v. Ilu} Coomar Singh. 12 B. L. R. 373 ; 
20 W. R. 337 ; Snraj Bansi Koer v. Skvo Persad 
Singh, 1. L. R, 5 Calc. f48 ; JanUl Xand Bam. 
I. L. R. 1 1 All. 194; Kamlni Dasslo y. Chandra 
Pode Mondle, !. L. R. 17 Calc. 373 ; and Adliibai 
V. Oi>.r.sandas Nat]iu,\. L. R. 11 Bom. 19.9, referred 
to. Devi Persad v. Gunwanti Koer. 

[22 Caic. 410 

11 . — Iligiit of maintenance out of property frau- 
dulently alienated by husband iclthout consideration 

— Right of suit.] {Qumre : Per OoLLlNS, 0, J., and 
Benson, J.) WheLher a widow might successfully 
maintain a claim for maintenance out of property 
alienated by her husband without cousideration 
and fraudulently if she herself was no party to 
the fraud. Ranga.mmal l\ Venkatachari. 

[20 Mad. 323 

- (d) Wipe. 

12, ^ Wife's right of maintenance among Siidraf. 

— Continued uncdiastlty and onlsconduct.] In 1S87, 
a suit was instituted against a Sudra by his wife, 
and a decree was passed for her maiutenance. 
The judgment-debtor now sued to have that 
decree set aside, alleging that his wdfe had since 
committed adultery aud given birth to an illegi- 
timate child. The wife denied the adultery and 
stated that her husband had become reconciled to 
her, and that her child was legitimate. It wag 
found that the plaintiff’s case was established, and 


[18 All. 253 

(p) Widow. 

'9 ^ — Porfeiture of loldow's right to maintenance by 
reason of unehastity,] The uachastity of a widow 
deprives her wholly of her right to maintenance, 
and the fact that there has been an agreement as 
t") maintenance makes no difference. Valu v. 
Ganga, I. L. R, 7 Bom. 84 ; and Vishnu Shambog 
V. Manjamnui: I. L. R. 9 Bom. 108, followed. 
Nagamma V . Yisabhadra. 

[17 Mad. 392 

10. — Bight of a widow to receive maintenance from 
her husband's brothers and nephew — Death of the 
plaint'iff's husband prior to his fathePs death.] 
In a joint Hindu family, governed by the Mitak- j 
shara law, the property of S, the father, consisted, | 
at any rate partly, of ancestral property. He died, i 
.leaving three sons and one grandson (son of a pre- 


thab the defendant’s inisconducfc had been recent, 
open, and continuous : —.T/yZrZ, that the decree in 
the previous suit should be set aside, and that the 
defendant was not entitled to a bare maintenance. 
Quaere: Whether apart from the other circum- 
stances in the case, the fact of having given birth 
to an illegitimate child would have constituted a 
bar to the wife’s ciaim to bare maintenance. 
Kanda^ami'Rillai r. Murugammal. 

[19 Mad. 6 

HINDU LAW-MAHRIAG-B. Col. 

1. Betrothal ... 511 

2. Validity or otherwise of Marriage ... 511 

See Divorce Act. s. 7. 

[17 Mad. 235 

See Hindu Raw — Alienation — Alie- 
nation BY Mother. > 

[18 All. 474 
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HINDU LAW— M ARBI AGB — continued. 

(1) BETROTHAL. 

1. — Contract of marriage — Suit against father 
of betrothed girl to have betr dhad declared void and 
for damages for breach of contract — Kapole Bania 
castc.'\ The piaiiitiff, who bah b^ea betrothed to 
the det’endaat's daushter AT. sue'i fora declaration 
that uule'S the defeo-laub was willing that the 
marriage shoald be performeii before the expira- 
tion of the month of Baisakh. 1952 (May-/uue, 
1896), tlie contract for the marriage shoiiM no 
longer be binhing on the plaintiff, and that the 
betrothal was void, and for Es. 25,000 damages 
for breach of the contract of betrothal and mar- 
riage. The defendant pleaded that his daughter 
K was not v;illing to marry the plaintiff within 
the period mentioned, and that he had no right 
to force his daughter against her will. At the 
trial K stated that she* was unwilling to be 
married for three or four years. The Court found 
that, in the ICapole Bania caste, to which the 
parties belonged, marriages ordinarily took place 
when the bride was between txgelve ami fifteen 
years of age. K was born on the 2nd Hay, 1881, 
so that she was nearly fifteen at the date of suit 
(I6th January, 180G). Before filing the suit, the 
plaintiff had called upon her and the defendant 
(her father) to fix a date for the marriage, but 
the defendant had declined to do soon the ground 
that his daughter did nob wish to marry at that 
time, and that he would not force here bo marry 
against her will; — Held, that the p’aiubiff was 
entitled to the declar; tiou prayei for. The ra-ir- 
riage of Hindu children is a contract made by the 
parents, and the children themselves exercise no 
volition. This is equally true of betrothal, and 
there is no implied eoudibion that fulfilment of 
the contract depends on the willingness of the 
girl at the time of marriage. It vras contended 
that plaintiff could not obtain damages : that 
defendant had not broken the contract, the plaint 
assuming that the contract of betrothal was shill 
in force, and the defendant having a locus peeni- 
tenticD until Baisakh, 1952: — Held, that the plain- 
tiff was entitled to damages. There was practi- 
cally a repudiation of the betrothal. The plain- 
tiff’s willingness to marry K at any time before 
the end of Baisakh did nob disentitle him to 
damages, seeing that K had declared her un- 
willingness to be married bo plaintiff then, and 
the defendant had declared that he could not 
compel her to change her mind. Pctrshotaw- 
DA.S TrTBHOVAXDAS V. PaBSHOTAAIDAS MaITGAL- 
nAS, 

[21 Bom, 23 

(2) VALIDITY OR OTHBRWfSB OF 
MARRIAGES. 

2. — Marriage with daughter of icifei's .sisterC 
A marriage between a Hindu and the daugliter of 
his wife’s sister is valid. R agaves dr.a Rau v. 
Jayaram Rau. 

[20 Mad. 283 

3. — Marriage without consent of the father of the 
qyirA] Under the Hindu law. if a girl is given 

in marriage by her mother and all the necsssary 
rites are duly performed, and there is no question 
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I HINDU LAW-MARRIAGH —concluded, 

j (2) VALIDITY OR OTHERWISE OF 
I MARRIAGES— 

! of force or fraud and no other hgal impedimenb 
1 to the marriage, the marriage will not be invrilid 
I merely because the consent of the girl’s father 
has not been obtained. Baee Rnlyat v. fey 
! Chutid Kcioul, I Morley’s Dig. 181 ; and Venhata-> 
i chary uln v. Rang acliar ynlu , I, L. R. 14 Mad. 318, 

! referred to. Ghazi v. Sukru. 

[19 All. 515 

I HINDU LAW-PARTITION. 

1 Col, 


1. Requisites for Partition ... 5\'2 

2. Property liable to Parbuion ... 514 

3. Partition of Portion of Property ... 515 

4. Right to Partition ... 616 

{a) Generally ... 516 

(5) Minor ... 616 

(c) Purchaser from Oo-parcener ... 6T7 
{d) Son ... 517 


; See Hixdr Law— Alienra- 

I TioN OF Endowed Property, 

j [19 Mad. 211 

I See Hindu Law— Guardian — Powers 

1 OF Guardians. 

I [19 Bom. 593 

! See Hindu Law— Joint Family— Posi- 

I TION AND P05VERS OF MANAGER. 

I [16 All. 231 

I See Hindu Law — Joint Family— Sale 

I of Joint Family Property in 

i Execution of Decree, &c. 

I [23 Dale. 262 

: .Srp Lt.mitation Act, Art. 127. 

[18 Bom. 197 
[18 Mad. 418 

i Limitation act, Art. I4l. 

[20 Mad 459 

i (1) REQUISITES FOR PARTITION. 

, 1 . — Partition effected icitbout taking into cic - 

! count a minor co - pareencr —Invalid partition .'] A 
' partition effected without reserving any share for 
: a minor member of the family, and without the 
, consent of some one authorized to act on his 
i behalf, is invalid as against the minor. Three 
i brothers, 51. L and K. were members of a joint 
Hindu family. In 1862. S and L divided the 
I whole of the family property between them wibh-- 
; out reserving any share for their brother W, wha 
! was then a minor. K livel with L. as a member 
! of his family. L died in 1867, leaving a childless 
j widow, with whom AT continued to live bill his' 

: death in 1876. A" left an infant son (the plain- 
; tiff), only a year old. Subsequently S died in 
i 1887, leaving two widows without issue. In 1889 
i the plaintiff, being still a minor, sued by his next 
‘ friend to recover either the whole or one-third 
1 of the family property in the possession of the 
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HINDU LAW-PARTITION-f ontinned. 

(1) REQUISITES EOR 2AUi:iTlO'^-~-co7itinved, 

widows of Z and S. Tho principal defences to 
this suit were (l)5ri3hat it was time-barred, and (2) 
tha^ the plaintiff was not entitled to claim more 
than one-third of the property in suit: — Held' 
that the partition made by S and Z in 1862 wa'^ 
invalid, as it was made without reserving any 
share for their minor brother JC and without 
taking him into account. Z’.v son was therefore 
entitled to recover the whole of the ancestral 
property as the sole surviving male member of 
the family. Krishnabai v. Khangowda. 

[18 Bom. 197 

2. — Death of iilaintiff su'^j^eqnent to decree for 
%)artitlo7i^Zlfjlit of survivorsltrj)— Effect nnreoted 
right of ’plaintiffs representatlcc\'\ A decree for 
partition operates as a severance of the joint 
ownership. ^Yhere, therefore, M, a minor and 
only son, by his next friend sued his father and 
certain alienees of the family property for parti- 
tion and obtained a decree,and subsequent to decree 
and pending appeal the plaintiff died, and M's 
mother was brought on the record as deceased 
plaintiff’s legal representative: — IZehh that the 
rigbits of representative were not affected as 
they would have been had the plaintiff died before 
decree ; the right of survivorship which the defend- 
ant then possessed being extinguished by the 
decree. Subbaraya Mudali v. Manika Mudali. 

[19 Mad. 345 

3. — Possession of one memher of jovit family at a 
time — What eonstitiites partition — Evidence as to 
impartihllitij— Comprom isC’-llight of suit — Zimita- 
tiond\ A zemindari granted by*the Government in 
ISOS to a Hindu descended in his family, possession 
being held by one member at a time. " The estate, 
h-owever, was not impartible. But whether it 
was, or was not. impartible was adjudged im- 
material to the questionn-aised on this appeal. The 
last zemindar having died without issue in ISSS, 
his widow was in possession when this suit was 
brought by a male collateral descended from a 
great grandfather common to him and to the 
last zemindar. The plaintiff claimed to establish 
his right as member of an undivided family 
holding joint property against the widow who 
alleged that her husband had been sole proprietor. 
In proof of this she relied on certain arrange- 
ments as having constituted partition, rU , that 
in 1816, twm brothers, then heirs, agreed that the 
elder should hold possession, and that the younger 
should accept a village, appropriated to him for 
maintenance, in satisfaction of his claim to inherit: 
again, that in 1866, the fourth zemindar compro- 
mised a suit brought against him by his sister 
for her inheritance, on payment of a stipend to 
her, having already, on the claim of his brother, 
granted to him two villages of the estate; and, 
by the compromise, this was made conditional 
on the sister’s claim being settled: again, that in 
1871, the fourth zemiudar having died pending 
a suit brought against him to establish the fact 
of an adoption by him, an arrangement was made 
for the naaiutenance of his daughter, and two 

W, D 


HINDU LAW-PARTITION —cotitbmed. 

(1) REQUISITES FOR PARTITION— 

widows who survived him, the previous grant for 
maintenance of his brother holding good, the 
adoption being admitted, and the suit compro- 
mised : — Jleldj that there was nothing in the 
above which was inconsistent with the zemindari 
remaining part of the common family property * 
and that the course of the inheritance had not 
been altered : — Held, also, tlat the claimant was 
not precluded by the family compromise of 1871, 
or in a^y wuiy, from maintaining this suit ; and 
that it was not barred by limitation. Yiravara 
Thodhrai\ial Rajya Lakshmi Devi v. Yira- 
vara THODHRAeiAL SURYA NaKAYAXA DHA- 
TRAZU. 

[20 Mad. 256 
, [L. R. 24 1. A. 118 

Award of arhitrators as to division of pro- 
perty followed hy division of some of it — Decree 
in suit to enforce 'tward — Date from irh ich parti- 
tion operatesf] Disputes between the members of 
a Hindu family were referred to arbitrators who 
made an «award as to how the whole of the pro- 
perty should be divided. In pursuance of the 
award part of the moveable property was divided. 
Subsequently one of the members of the family 
died. The plaintiff, another member of the fami- 
ly, now sued to enforce the award and obtained 
a decree on appeal, that the partition 

should be considered to have taken effect not 
from the date of the decree, but from the date 
of the award, which followed as it was by an 
actual division of some of the moveable property, 
effected a division at that time, and consequently 
that the share allotted to the deceased member of 
the family passed to his heir. Subbaraya Chetti 
r. S ADA SIVA Chetti. 

[20 Mad. 490 

(2) PROPERTY LIABLE TO PARTITION. 

5. — Proceeds of sale of a co-parce7ie’r's share — 
Claim of coparceners to proceeds — Joint or separ- 
ate propcrty.'l In a suit for partition of family 
property it appeared that oce of the deceased co- 
parceners had sold to a stranger his undivided 
share in almost all the immoveable property of the 
family, and with part of the proceeds had dis- 
charged some debts, and with the rest had 
purchased certain lands, now claimed by bis 
wddow as his separate property ; — Held, that the 
proceeds of the sale of the co-parcener’s share so 
far as they w^ere in excess of the requirements of 
his creditor’s equity were not divested of the 
character of co-parcenary property, and the lands 
purchased therewith were consequenMy property 
subject to partition and not separate property as 
contended by his widow. Krishxasaiii Ayyah- 
GAR V. RaJAGOPALA AYYANGAR. 

[IS Mad. 73 

6. — Peliyions offees — Custom — Bight to turn of 
worship.'] According to Hindu text-writers as 
regards public endowments, religious ofBees are 
naturally indivisible, though modern custom has 

17 
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HINDU LAW-PARTITION — continued,. 

(2) PROPERTY LIABLE TO PARTITION— 

concluded. 

^janctianed a departure in respect of allowing tbe 
parties entitled to share to officiate bj turns and 
of allowing alienation within certain restrictions. 
Trimbak Ramkrishna Ranadb -v. Lakshman 
11 AAI KRISHNA RANADB, 

[20 Bom. 495 

7. — Truiit property — Joint trustees of temple — • 
Suit for partition of riyhts as trustees^] Held, 
that rights, as joint trustees to the management 
of and superintendence of worship at certain 
temples, none of the trustees having any personal 
pecuniary interest in the temples or their income, 
oould not be made the subject of partition by a 
Civil Court, that is to say, that a Civil Court was 
nob competent to granb«‘a decree declaring that 
each of such trustees in rotation should for a 
certain definite period enjoy exclusively the rights 
of management and superintendence. Mltta, 
Kuiith AudhicLirry v. Xeertivjmi. Audhicarry, 11 
B. L. R. 166; Jtilanelicirain v. Pranshankar. I. L. R. 

-6 Bom. 298 ; Lioihci bin Krishna v llama bin 
Pimplu, I. L. R. IH Bom. 548 ; Anund Jloyee Ghow- 
drain v. JBoyhcint Katli Roy^ 8 W. R. l'J6 ; Pran- 
slianhar v. PrannathA Bom. 12; and Itam Soondur 
Thakoor v. Taruoli Ohnnder Turlioruttun 19 W. R. 
28, referred to. Raaian LaLJI Maharaj v. Gopal 
Lalji Maharaj. 

[19 All. 428 

<3) PARTITION OP PORTION OF PROPERTY. 

8. — Partition of joint property situate m BriziJi 
India iDlthont taking into account other joint 
property situate outside British India.'] A Court 
can grant partition of property belonging to a 
joint Hindu family situated in British India with- 
out taking into account other property belonging 
to the family situated outside British India. 
Ramacharya V. Anantacharya. 

[18 Bom. 389 

9. — Suit for partition of property aliere portion 
impartible.] Where, in consequence of a .suit for 

parfcitioa of the entire family property, a portion 
of the property is divided, but the remaining 
portion is declared impartible, the family remains 
undivided in respect to the latter portion. 
Satrucharla Jagannadka liazu v. Satrueharla 
Samuhhud ra Bazu. I, L. R, 11 IMad. 240, referred 
to. Mallikabjuxa Prasad a Naidu i\ Duega 
Prasada Naidu. 

[17 Mad. 362 

10. — Property left nndicided at tli^. time of parti 
ilon — Suit to recover share of the gorod ace — Amend- 
ment of golaint — Variamee beticeen pleadhig and 
proof.] The circumstance that there has been 
a partition between the members of a joint 
Hindu family does nob, in the absence of any 
special agreement between them, alter their 
rights as to the property still undivided. As to 
this they continue to stand to one another in the 
relation of members of an undivided Hindu 
family. A claim to a share of tbe produce of the 

' property left undivided at a partition does not 
lie, because such a claim is based on the right to 


OP GASES. ( 516 ) 

HINDU LAW-PARTITION — coniimied. 

PARTITION OF PORTION OF PROPERTY 

— concluded, 

a particular share in the pro^rty itself which 
has no existence in tbe case of an undivided 
family. A suit for a share of the produce of the 
property left undivided at a partition cannot be 
amended by making it a suit for partition 
without entirely changing its character. Gavei- 
shankar Parabhueam V. Atmaeam Rajaram. 

[18 Bom. 611 

11. — Bight to partial partition.] A member of 
a joint Hindu family may enforce by suit his 
right to a partition of a portion only of the joint 
family property. Venkatacliella Plllay v. Chin- 
naiya Mudallar, 5 Mad. 166, approved and 
followed. Shbeamanya Chettyae v. Padmajs'a- 
BHA Chettyae. 

[19 Mad. 267 

(4) RIGHT TO PARTITION. 

(a) Generally. 

12. — Bight to partition a second time after bond 
fide mistake in first partition — Inclusion in fio'st 
partition of property not subject to p>urtit ion— Re- 
partition.] The parties to a partition under a bond 
fide mistake included in the division certain pro- 
perty which did nob belong to the family, but was 
held in mortgage from a third person who subse- 
j^ueiitly brought a suit for redemption and recover- 
ed it from the party to whom it bad been allotted 
at the partition : — Ileld, that the party who had 
lost his share was entitled to claim a re-partition, 
Maruti V. Rama. 

[21 Bom. 333 

(b) Minor, 

13. — Suit by minors for gjxrtition— In what cases 
there IS' a right of suitf— Malversation.] Under 
the Hindu laws a minor co-parcener cannot sue 
for partition unless his interests are (1) likely 
to be advanced thereby, or (2) protected from 

I danger. When an adult co-parcener has taken 
I up a hostile position to the interests of minor 
j co-parceners and denied their rights, or sets up 
j his own independent title, or where the minors 
i live separately and the adult co-parcener does nob 
I support them, in all these cases it is in the 
j interest of the minors that their share shall be 
i partitioned and set apart. Tbe plaintiffs, who 
I were minors, sued by their next friend for a 
j partition of their ancestral property in the 
I possession of their step-brother, the defendant. 

; It appeared that soon after their father’s death, 
! disputes and differences arose beT>Nceeu plaintiffs’ 

I mother and their step-brother, which led to their 
j separation in food and residence. The defendant 
j managed the family property, but did not support 
i the minors out of tbe rents and profits thereof. 
I Hence tbe suit : that though no malver- 
1 sation was alleged or proved, the allegations in 
j the plaint of disputes and separate residence 
I and defendant’s failure to support the plaintiffs 
were sufficient to justify the Court in permitting^ 
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(4) KIG-HT TO ^ARTlT10^—eo?itmued, 

(h) Minor — concluded, 

plaintiffs to^maintain tbe suit. Maeadev 
•Balvant V. Lakshman Balvant. 

[19 Bom. 99 

(d) Purchaser from Co-parcener. 

14. — Siiit for 2 oa,rtition by a purchaser from a 
<‘ 0 -parce)ier — Decree for share of co-parcener in 
.specific property — Yariunce beUoeen pleadlny and 
yjroof.'] In a suit to recover possession of property 
purchased by the plaintiff, if it is found that the 
property is nob separate property of the plantiff’s 
vendor bub belongs to the joint family of which 
plantiff’s vendor is a member, the plantiff is not 
entitled to a decree for his vendor’s share in that 
property, and the suit must be dismissed. Fc/i- 
hatarama v. Meera Lada)\ I. L. P. 13 Mad. 
-J275, followed. Palani Konan v, Masakonan. 

# [20 Mad. 243 

15. — Alienation of share by CQ-joarcener—iris 
position and rights after such alienation — Position 
and rights of gynrehaser — Subsequent birth or death 
jof other co-parcenersl] The alienation by a Hindu 
eo-parcener of his.rights in part or the whole of the 
Joint family property does nob place the purchaser 
of such rights in his own position. The purchaser 
becomes a sort of teuanb-in-common with the 
co-parceners, admissible as such to his distributive 
.ehare upon a partition taking place. Such an 
4 iUenation before partition does not deprive the 
alienating co-parcener of his rights in the joint 
.family. As the purchaser does nob, by the death 
of the vendor, lose his right to a partition, so his 
.position is nob improved by the death of tbe other 
co-parceners before partition. The purchaser, like 
his alienor, is liable to have his share diminished 
upon partition by the birch of other co- parceners, 
if be stand by and does nob insist on immediate 
.partition. Gurungapa Satwirapa Gidwir v, 
llANDAPA CHANBASAPA SOLAPURI. 

[21 Bom. 797 

(rZ) Son. 

16. — Suit by sons and nephews against their 
father and uncles — lligJtt of suit.'] In a suit for 

partition of family property, the plaintiffs were 
the sons of one and nephews of others of the 
defendants who defended the suit: — Held, that 
the suit was maintainable. Apaji Abirhar Kulharni 
V. Ptimchandra Paoji Kulharni, I. L. K. 16 Bora. 
*29, dissented from. Subba Ayyar v. Ganasa 
ayyar. 

[18 Mad. 179 

17. — After-born son— Property acquired subse- 
quently to partltion-l A Hindu having two sous 
divided his property between them, reserving no 
share for himself. A third son was subsequently 

^ born, who now sued for a partition of the property 
which had been divided and other property subse- 
.quenbly acquired by his brothers by means of its 
j)roceeds : — Reid, that the plaintiff was entitled to 
the relief claiinel. Ghengaha Nayudu v. Mun- 

.ISAMI NAYODU. 

[20 Mad, 75 
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1, Power of Peversioners to Alienate 

Reversionary Interest ,. 518 

2« Power of Reversioners to Restrain 

Waste and set aside Alienations ... 519 

3, Arrangement between Widow and 

Reversioner ... 520 

4. Conveyance by Widow wdth Rever- 

sioner’s Consent ... 521 

See Declaratory Decree, Suit for— 
Reversioners. 

[20 Bom. 202 

See Hindu Law— Alienation— Alie- 
nation BY '.Widow — Alienation 
FOR Legal Necessity. 

[19 AH. 300 

.8^6 Hindu Law — InheritaiiCB — 
Special Heirs — Females — 
Daughters. 

[24 Calc. 339 

See Hindu Law— Widow— Power op 
Widow— Power of Disposition 
OR Alienation, 

[13 Bom. 534 

See Limitation Act, Art. 111. 

[21 Calc. 8 
[21 Bom. 376 
[19 Ail. 357 
[21 Bom. 646 

See Onus op Proof— Hindu Law- 
Alienation. 

[17 All. 125 

(1) POWER OF REVERSIONERS TO ALIEN- 
ATE REVERSIONARY INTEREST. 

1, — Ripectancy — Side or mortgage of rever- 
sionary right in ancestral qoroperty — Onus of proof 
in contracts by reversioners as to their expectfint 
rights — Transfer of Proqjerty Act (IV of 1882), 
s.'Q,cL («).] The Hindu law w^hich prevails in 
the N.-AV. Provinces recognizes no power in a 
reversioner to sell or mortgage his interest in 
expectancy, even although he may be the heir 
apparent. It is necessary w^heu money-lenders in 
this country seek to enforce against the property 
of a Hindu family a contract of mortgage made 
by a reversioner, who, although of age at the 
time, was then still of tender years and wdthout 
experience of business, for the Court, when the 
question is raised, to be satisfied that the re- 
versioner understood the nature of the tran.sac- 
cion and the effect of the contract which he was 
entering into, or that the reversioner of the 
family property, in which the re7ersioner had 
an estate in expectancy only, was liable for 
the debt in respect of which the mortgage is 
sought to be enforced, and that no unfair advan- 
tage was taken of the reverslonerAs youth and 
inexperience. Achhan Kuar r, Thakur Das. 

[17 All. 125 
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HINDU LAW -REVERSIONERS~t'0A*^f7. : 

{2) POWER OP REVERSIONERS TO RE- I 
STRAIN WASTE AND SET ASIDE ALIENA- | 
TION3. I 

2, — Suit for declaratioji ty a remote reversioner 1 

— Specijie Relief Act (/ of s. 42 — Parties.'] ! 

The plaintiff, claiming* a remote, reversionary | 
interest in the estates of a deceased Hindu, sued | 
for a declaration of the invalidity of an adoption : 
made by the widow. It appeared that the nearer | 
reversioners (who were in the first instance joined I 
as defendants in the suit) refused to call in ques- | 
tion the validity of the adoption, and that the j 
plaintiff himself had concurred in it at the time ! 
when it took place: — Held (1) that the plaintiff ! 
was entitled to bring the suit withoirt proof of i 
fraud on the part of the nearer reversioners ; (2) 
that the nearer reversioners were rightly implead- 
ed in the suit. Gue&lingaswami v. Hama- 

LAKSHMAMMA, 

[18 Mad. 53 

3. —Suit dy reversioner to set %nde an, adoption 
hy a Hindu iDldoio — Right of suit — Remote rever- 
sioiiers — Suceesslon to vntan property — Hereditary 
Offees Act {Bomhay Act V of iSSd), , 5 . 2.] The 
right to sue to set aside an adoption by a Hindu 
widov/ is, as a general rule, limited to the nearest re- 
versionary heir, and if he, without sufficient cause, 
refuses to institute proceedings, or if he has pre- 
cluded himself by his own aot and conduct from so 
doing, or has colluded with the widow, or concurred 
in the alleged wrongful act, the nest presumable 
reversioner will be entitled to sue. In such a 
case, upon a plaint stating the circumstances 
under which the more distant reversioner claims 
to sue, the Court must exercise a judicial discretion 
in determining whether the remote reversioner is 
entitled to sue, and should require the nearer 
reversioner to be made a party to the suit. Ay 
a separated Hindu, died possessed of certain pro- 
perty, a portion of which was vatun land, and 
left him surviving a widow R, a daughter J/, and 
the plaintiffs, who were his brother’s sons. Subse- 
quently R adopted V as a son, iW , who lived with 
R and F, did nob bake any steps to dispute the 
alleged adoption. The plaintiffs now sued for a 
declaration that the adoption, if made in fact, 
was invalid, and that they were entitled to succeed 
to the property of A on the death of his widow 
R : — Held, that as the plaintiffs were entitled 
under s. 2 of Bombay Act V of 1888 to succeed 
to the rata?i property in preference to J/, after 
the death of R, and were the presumptive rever- 
sionary heirs after R, bo the vatan property, and 
the only persons interested in disputing the adop- 
tion so far as the vatan property was concerned, 
the lewder Court exercised a proper discretion in 
allowing the suit to be maintained by the plain- 
tiffs. Ajiund KuniLhzr v. Court of Wards^ 1. L. R. 
6 Calc. 784: ; L. R. 8 I. A 22 ; and Gulah Singh v. 
Bav Kuriui Sinpy 14 Moo. I. A. 193 ; 10 B. L. R. 1, 
referred bo and followed. Rastabai v. Rangrav! 

[19 Bom. 614 

4 . — Suit to set aside alienation hy Hindu 
roidoio — Grandsons of daughter of alienor' s*deceased 
hush-uuJ.] /7cV/, in a suit to set aside an aliena- 


HINDU LAW-REVERSIONERS- contdi 

{2) POWER OF REVERSTONEBS TO RE- 
STRAIN WASTE AND SET ASIDE ALIENA- 
TIONS — eoneluded. ^ 

tiofi made by a Hindu widow of property which' 
Jiad been of her deceased husband in his lifetime,,, 
that the sons of the son of a daughter of the 
alienor’s late husband were, their father and 
grandmother being dead, reversioners, and, as suchr 
entitled to sue to set aside the alienation made by 
the widow. Krishnayya v. Pichavima, I, L. R. 11 
Mad. 2S7 : and Bahu Lai v. Nanim Ram, I. L. R. 
22 Calc. 339, referred to. Sheobaeat Kuaei v\ 
Bhagwati Peasad. 

[17 AIL 523> 

(3) ARRANGEMENT BETWEEN WIDOW 
AND REVERSIONER, 

5 . — ReUnquishment hy Hindu widow of her life- 
interest to reversioner — Gift hy reversioner to icidoie 
of moiety of estate — Declaratory decree, Suit for — 
Suit hy reversioner in lifetinie of iindoio— Right of 
suit — hpeeijie Relief Act (/ ^7/ 1877), 6-. 42. j 
died, possessed of certain immoveable properties,, 
and leaving two widows, one of whom died short- 
ly after him, leaving a daughter’s son R, The’ 
other widow 8 came to an arrangement with 7?,. 
under which, on 9th December, 1889, two deeds 
were executed, by the first of which relinquished’ 
to R her life interest in the properties she in- 
herited as widow of J/, and by the other Re 
conveyed bo S an absoluDe right in half the pro- 
perties so relinquished, retaining the other half 
himself, R died on 27bh November, 1890, and 
his widow P came into possession of the half 
share of the properties belonging to him. In 
suit by the plaintiff, as the next reversionary 
heir of Id, for a declaration that the deeds were 
invalidj and did not affect bis reversionary 
right: — Helcly that the suit was maintainable in 
the lifetime of the widow. Isri But Koer v. 
Havshutti Koerain, I. L. R. 10 Calc. 324 ; L. R. 10* 
I. A. 150, referred to ; P-irtlii Pal ILmivar v. 
Gumaoh Runioar, I. L. R. 17 Calc. 933 ; L. R. 17 
I. A. 107 ; Bhujendro Bhusan Chatterjee y. Xri- 
guna Nath Mooherjeey I. L. 11. 8 Calc. 761 ; and 
Kattama Natchiar v. D erasing a Taver, 15 B. L, R. 
So ; 23 W. R. 314; L. R. 2 I, A. 169, distinguished: — 
Heldy also, following tbeca.se of Nohohishore Sarnm 
Roy V. Harinath Sarma Roy, I. L. R. 10 Calc. 1102, 
that the moiety of the properties, which was given 
by 5 to R, was absolutely alienated in his favour,, 
and the plaintiff was not entitled to question the 
validity of the alienation, so far as tiiab portion 
of the properties was concerned ; — Held, further, 
that, though -the effect of the deqjsion in Noh 0 ‘ 
kishorc Sarma Roy v. Barinatk Surma Roy is to- 
make the widow and the preaumptive reversioners 
competent bo deal with the estate absolutely for 
certain purposes, the widow cannot, v/ith the con- 
sent of the presumptive reversioner, convert her 
life interest in any portion of her husband’s estate ■ 
which she retains for herself into an absolute in- 
terest freed from all restraint on alienation. 
Behari Lai v. Madho Lai Alur Gayaioaly I. L. R. 
19 Calc. 236, referred to. The plaintiff was there- 
fore entitled to a declaration that the deeds were.- 
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HINISCJ LAW — REVERSIONERS — 

eoRcluded. 

‘(3) ARIUNGEMSNT BETWEEN AVIDOW AND 
11 E TE RS 1 0 N E R— concluded. 

sQOparafcive ia aflecbiag his reversionary interest, 
so far as regarded fcbe moiety in possession of S. 
ilEii Chunder Sanyal V. Saunamoyi Debt. 

[22 Calc. 354 

o(4) CONVEYANCE BY WIDOW 'WITH EE- 
VERSIONER’S CONSENT. 

'6. — Fraudulent consent given bg nenrest recer- 
:^lon8r — Suit by a su.bseqiient nearest reversioner to 
set aside alienationsd In a suit brought by the 
Blearest reversioner of a Hindu wiciow who had 
alienated portions of her husband’s estate with the 
.consent of the nearest reversioner aliveat the date 
of the alienation (since deceased), it was found 
)that the alienations were colourable transactions 
'fraudulently got up for the purpose of defeating 
•the plaintiff’s claim : — fields that the consent of 
■the nearest reversioner, who must have been 
'41 ware of the fraud, was of no avail to validate 
the transactions impeached, and that they were 
^tiierefore invalid as against the plaintiff. Kolay- 
,DAYA SHOLAGAN 'y.^YEDA:nUTHU Sholagaaa 

[19 Mad. 337 

7 . — Sale by a Hindu widow — Whether the never- 
ji‘ oner consented that she should sell the whole in- 
heritance, or only her life- estate.'] The sale by a 
Hindu widow of a share in village lands, of 
■which share her husband had been proprietor, 
having taken place without justifying .necessity, 
could extend no further than to transfer her in- 
•terest as a vridow, for life, unless the consent of 
•the reversionary heir had been given to her selling 
the whole inheritance. The appellant’s case was 
that this consent had been given. The evidence | 

■ of its having been given was the fact that this • 
heir, having been appointed the widow's muhlitar j 
for the purpose, had executed, on her behalf, a sale- j 
-deed containing words to the effect that the vendee 1 
had become (as the English translation on the ; 
■r.ecord expressed it) “absolute” owner of the | 
share sold. This heir, however, received no con- i 
Bideration to induce him to relinquish the rever- | 

• sionary title ; and. on the death of the widow, his | 
descendant claimed the inheritance against the ' 
■vendee’s son, then in possession : — Htdd, that it | 
had not been made so clear that the conveyance : 
transferred the whole estate of inheritance as to | 

• cause it to follow that the reversionary heir, when j 
-ehown to have consented to the transfer by the 
■widow, must be taken to have consented to a | 
■transfer by her of the w^hole estate of inheritance. ■ 

Therefore, the judgment of the Appelinte Court 
.below, that the transfer extended only to the 
widow’s life-estate, must be maintained. JiWAX 

■ Singh v. Misri Lal. 

[18 All. 146 
[L. R. 23 I A. 1 
.HINDU LAW-STRIDHAN. 

See Hindu Law— Inheritance— Spe- 
cial Heirs — Fem a les— Wi do w. 

[21 Bom, 739 


I HINDU LAW — STRIDHAN — contimiedt, 

I See Hindu Law — Will— Construction 

i OF Wills. 

[19 AU. 133 

‘ 1. — Hltli'ila law — Succession to stridhan pro- 

perty.] The husband’s sister’s sons are pre- 
ferential heirs to the husband's paternal great- 
; grandfather’s great-grandsons in the succession 
to stridhan property. Mohun Pershad Narain 
Singh v. Kishen Kishore Narain Singh. 

[21 Calc, 344 

2. — Success io n to st rl dka n j^royerty — Slsterdn- 
I taat] A childless Hindu widow, who had been 
I predeceased by her parents, died, ieaving strid- 
\ hanani property. Her brother’s wddow claimed 
to he entitled to inherit that property and sued to 
I enforce her claim that, wliefcher ihe 

i marriages of the deceased and her mother re- 
I spectively had taken place in a superior or an 
I inferior form, the plaintiff was not entitled to 
j inherit the ^stvidhamiin property in question, 
i THAYAilMAh y. itNNAMALi ilUDALI. 

j [19 Mad. 35 

I 

j 3, — Estate of married daughter -in strldhanam 

j property of mother.] Under the Hindu law in 
force in Southern India, a married daughter, who 
succeeds to her mother’s immove.abie stridhunn?n 
property, takes a life interest only, and .after her 
death it passes to her mother’s heir. Venkata- 
RAAIAKRTSHNA RAU V. BlIUJANG A RAU. 

[19 Mad. 107 

4. — Inheritance by a grand-daughter for a 
limited estate — Succession by heir of last full 
owner,] A Sudra {Llngayat) died in IS2G leav- 
ing his property to H, B and (7, his daughters, 
w^ho enjoyed it for some time jointly, fn ISbO a 
settlement was made by (i) J, the sole surviving 
diiightar, (ii) B. who was the daughter of i>', 
and (iii) the present plaintiff, who was the only 
son of G, and also the stejuson of B. Under the 
settlement two- thirds of the property were given 
to the present plaintiff, and the rest was divi ded 
between A on the one hand and B and E on the 
other. E was the daughter of B. Subsequently 
B and A) acquired H’c' share unsier a deed of gift, 
dated oth June, 1863. B died in 18S3. E had 
died previously, leaving the present defendant 
(her husband) and a daughter F, wh-o died an 
infant without issue in lS9,t. Tne plaintiff now 
sued to recover the property which passed to the 
line of B : — IleUl (1) that the settlement of 1S60 
on its true construction gave to B and E a life 
interest only in the event of their having no 
descendants, but an estate of inheritance other- 
wise, and that that disposition was valid, and 
accordingly that in the event which happened 
they took a heritable estate ; (2) that under the 
sottleineiib of 1800 and the deed of gift of 1863 
i/ and Y7 took as joint tenants with benefit of 
survivorship, and not as tenants -in-common, 
and accordingly that B became sole full owner 
of the property on the death of E, whose husband 
thus acquired no title as her heir ; (3) thas F • 
inherited the property, but only for a limited 
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HINDU LAW-STRIDHAN — concVudecl. 

estate, and that the plaintiff was entitled to 
succeed as heir to i). the last full owner. ViRA- 
SAWCAPPA Shetti Eijdpappa Shetti. 

[19 Mad. 110 

HmDU LAW-USURT. 

1, — Interest — Buie of damdujjat—Bolanee of 
jyvinGlpal actually due at date of suit — Part pay- 
ments of yyrincipatl,^ The rule of damdvput limits 
the arrears of interest recoverable at any one 
time by the amount of principal remaining due 
at that time. Dagdusa Shevakdas v. Ram- 

CHANDPA. 

[20 Bom. 611 

^.—Rule of damdupat — Aj^iolicahiVity of the 
rule — ^Mortgage the terms of icliich ■mahe an 
account current necessarf] The operation of the 
rule of damdupat is excluded in all mortgages, 
the terms of which necessitate the existence of 
an account current between mortgagor and mort- 
gagee, wliatever the state of th^account may be. 
Ganesh BJiarnldhar v. Keshavrav Gorind. I. L. R. 
15 Bom. 625, overruled. Gopal Ramchaxdra 
V , GaIn'GABAM Aa'axd Shet. 

[20 Bom. 721 

B. — Interest — Buie of damdupat — Account di- 
rected hij decree in mortgage suit 'between Hindus — 
Interest for periods before, during, and after, the 
six months allowed by decree for redemption.^ 
Where a mortgage decree, in a suit between 
Hindus, directed an account to be taken of what 
was due to the plaintiff for principal and interest, 
the latter to be computed at the contract rate 
for six months, provided for redemption on pay- 
ment of the amouut due within the sis months, 
and directed in case of default of payment that 
interest due be added to the principal sum, inter- 
est thereafter to be computed on the aggregate 
amouut at 6 per cent : — Held, that in taking the 
account, the rule of damdupat was rightly applied 
to the interest accruing on the mortgage debt 
both previous to and during the six months 
allowed for redemption, notwithstanding the 
form of the decree. Aobin Gliunder Bannerjee v. 
B.omesJi C It under Ghose, I. L. R. M Calc. 781 
referred lo ; and that the same rule was appli- 
cable to the interest accruing after the period* of 
six mouths had elapsed. When the rule of 
dupat has once been applied iu any account, 
directed to be taken by the Court, and interest 
equal in amount to the principal sum has been 
allowed in the account, the application of such 
rule has the effect of preventing the allowance 
of any further interest, not only for the period 
of six mouths allowed for redemption, but also 
subsequently without limitation of time. Ram 
Eaxae Audicary Cally Chuex Dey. 

[21 Gale. 840 

^.---Interest — Buie of damdupat when appli- 
eahle— Mortgage-^ Hindu creditor claiming inter ^ 
est from a debtor not a Hindu — BedemptUm, Suit 
/or.] In a redemption suit brought by a Maho- 
medau against a Hindu, it was found”on taking 
the accounts that a sum of Rs. 17,519 was due j 


HINDU LAW-USURY — continued , r 

by the plaintiff (mortgagor) to the defendant 
(mortgagee). Of this sum. Rs. 6,500 were the 
principal, and tbe remainder (Rs. 11,019) was for 
interest. The plaintiff contende(^ that the defend- 
ant‘-being a Hindu was bound by tbe rule of dam~ 
dupat, and could not claim as interest more than 
t*he amount of the principal: — Held, that the 
rule of damdupat did not apply ; and that the 
plaintiff was liable to the defendant for the whole 
amount. The rule of damdupat only applies 
when tbe debtor is a Hindu. Dawood DubveSH 
V, VULLUBHDAS PUBSHOTAM. 

[18 Bom. 227 

5. — Interest — ^Mortgage, Decree on — Damdupat y 
Buie of — Bejoort of Begistrar, Confirmation of.'] 
Where the mortgagee obtained the usual mort- 
gage decree, and on the Registrar’s report there 
was found due on the mortgage a total sum less- 
than double the amount of the principal : — Held, 
that the mortgagee was entitled to claim further 
interest at 6 per cent, on the total amount found 
due by the Registrar until satisfaction of tbe 
judgment \ —Held, also, that tbe rule of 
damdupat is not applicable, if it was not appli' 
cable at the time when the decree became final 
and binding. Semble: Such time being front 
the date of the confirmation of the Registrar’s 
report. Buggoba?i CJiunder Boy Chowdliry v. 
Pran Coomaree Dassee. I. L. R. 23 Calc. 906 : and 
Kanaye Laid Khan v. Anund Ball Bass, I. L. R. 
23 Calc. 903, followed. Lall Behaky Dutt 
ThACOMOXEY DA.SSEE. 

[23 Gale 899 

Kaxaye Lall Khax v. Anund Lall Dass. 

[23 Gale. 903 note 

Buggoban Chundeb'Roy Chowdhby t?. 

Pran Coomaree Dassee. 

[23 Gale, 906 note 

6. — Buie of damdupat — Idortgageby Alaliomedan 
to Hindu — Assignment of mortgaged land by 
mortgagor to Hindu assignee — iSuhseq 2 ie?tt suit by 
mortgagee against assignee — Interest. ] A , a Maho-- 
inedan! having in 1869 mortgaged certain land 
fer Rs. 61 to B. a Hindu, afterwards assigned it to 
(7, who was also a Hindu. At the date of this- 
assignment the interest due on the mortgage (Rs. 
122-15-10) was much more than the principal 
debt. B (the mortgagee) subsequently sued A 
and Cfor Rs. 270, being Rs. 61 fur principal and 
Rs. 209 for interest. A did not appear. G con- 
tended that, the plaintiff and himself being 
Hindus, tbe law of damdupat applied, and that 
only as much interest as principal could be re- 
covered. The lower Courts passed a decree for the 
principal (Rs. 61) together with all interest due 
at the date of the assignment to G. They dis- 
allowedsubsequentintere3t,as the amonutthendue- 
was already more than the principal. On appeal 
to the High Court : — Held (confirming the decree) 
that G was not personally liable to pay anything 
at all, but that land which he had purchased was 
charged with tbe amount due at the date of his 
purchase. Unless, therefore, he wished the land 
to be sold, be should pay that amount. The rule- 
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of damdupat did not; apply in this case to the 
ori^iaal morfc^ag-or, who was a Mahoraedan. He 
charged the laud with a debt which included 
principal aud interest, and he and his land were 
liable for both, lie could nob by any assignment 
prejudice his creditor or reduce the amount due 
to him, nor could he by assigning his land to a 
Hindu free it from any charge that existed on it 
at the date of the assignment. Harilal Gir- 
DHARLAL V. NAG-AR JeYRAM. 

[21 Bom. 38 

7. — Rule of damdupat — Mortgage — Original 
mortgagor a IUndn — Assignment of mortgage to 
Maliomedan purchaser — Suit hy Mahomedan gmr- 
chaser for redemption— Rule of damdupat how 
for applicable^ A Hindu mortgaged his property 
in 1818 to a Slahomedan for Rs. 1.50, with interest 
at 12 per cent, per annum. On the 5th April, 1880, 
the Hindu mortgagor’s interest was sold to the 
plaintiff, who was a Mahomedan. In March, 1803, 
the plaintiff sued for redemption, both parties to 
the suit being Mahomedans : — Tleld^ that as long 
as the mortgagor was a Hindu (?*.<?., until 1880) 
the rule of dimdupat applied, and that, as soon as 
the interest doubled the principal, further interest 
stopped. The sum of Rs. 800 was therefore the 
full amount of debt for which the land could be 
charged and liable in the hands of a Hindu 
debtor. But, on the Sch April, 1880, the plaintiff 
(a Mahomedan) become the debtor. The rule of 
damdupat then no longer applied ; the stop was 
removed, and interest again began to run. The 
decree, therefore, ordered the plaintiff to redeem 
on payment of Rs. 300 [im.^ double the principal 
Rs. 150) with further interest at Rs. 12 per annum 
from the date of his purchase (5th April, 1880) 
until payment. Ali Saheb Shabji. 

[21 Bom. 85 


HINDU LAW--WIDOW. CoU 

1. Interest in Estate of Husband ... 626 

(a) By Inberilance ... 526 

2. Power of Widow ... 526 

la) Power of Disposition or Alie- 
nation ... 526 

3. Decrees against Widow as represent- 

ing Estate or Personally ... 528 


See Hindu Law— Adoption— Effect of 
Adoption. 

[22 Calc. 565 

See Hindu Law— Adoption — Requi- 
sites OF Adoption — authority. 

[IS Mad. 53 
[24 Calc. 589 

See Cases under Hindu Law— Aliena- 
tion— Alienation BY Widow. 

See Hindu Law — Inheritance — Di- 
vesting of, Exclusion from, and 
Forfeiture of, Inheritance — 
Marriage. 


HINDU* LAW-WIDOW—^ wyitinued. 

See Hindu Law — ■ Inheritance — Spe- 
cial Heirs— Females— Widow. 

[18 Mad. 16S 
[21 Bom. 739 

See Hindu Law— Maintenance— Form 
OF Allowance and Calculation 
of Amount. 

[22 Calc, 4ia 

See Hindu Law— Maintenance— Right 
op Maintenance — Widow. 

[17 Mad. 392 
[22 Calc. 410 

See Hindu Law— Will — Construction 
OP Wills. 

, [21 Bom. 376 

[23 Calc. 670 
Limitation Act, Art. lii — Adverse 
Possession. 

[17 Mad. 34 
[19 Bom, 809 
[22 Calc. 445 
[23 Calc. 942. 

See Onus of Proof— Hindu Law — 
Alienation. 

[17 All. 1, 125 
[L. R. 21 I. A. 148 

(1) INTEREST IN ESTATE OF HUSBAND. 

(a) By Inheritance. 

1. — Rents of immoveable g^roperty — Execution of 
decree for money — Application for receiver of 
rents of immoveable gnoperty of deceased Hindu in 
the hands of his ividow.l Held that a Court exe- 
cuting a simple money decree obtained against 
a soilless separated Hindu was not competent to- 
appoint a receiver of the rents, accruing since his 
decease, of the judgment-debtor’s immoveable 
property, then in the bands of his widow as her 
widow’s estate, such rents not being assets of 
the deceased, but the personal moveable property 
of the widow, and this even if the decree-holder 
had not, as in fact he had. agreed for considera- 
tion not to execute his decree against the moveable 
property of the widow. Kanno Dai v. Lacy. 

[19 All. 235 

(2) POWER OF WIDOW. 

fi) Power of Disposition or Alienation, 

2. — power to dispose of moveables he^ 
cgueathed to her by her husband — Mayuhha lawf] 
Heidi that a widow in Gujarat under the law of 
Mayukha had power to bequeath moveable pro- 
perty taken by her under the will of her husband 
which gave her express power of free disposition. 
Gadadhar Rliat v. Chandrabhaga'bai, I. L. R. IT 
Bom. 690, distinguished. Per Ranade, J . — 
There is a threefold distinction between the move- 
able and immoveable property, between title by 
bequest, and a title by inheritance, and a distinc- 


[22 Calc. 589 
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HINDU LAW-WIDOW- oonthmed. 

(2) POWER OF continued, \ 

{a) PowEE OF Disposition or Alienation— 
continued, 

tion between tbeMayakha and Mitaksbara, which 
must be borne in mind before the rights of a 
widow in G-ujarat. claiming under a will which 
^ave her expuese powers or free disposition over 
the residue of moveable property, are neg-atived 
solely on the authority of the Fail Bench decision 
quoted above. If the widow in this case had made 
no disposition lierself, the moveable property, in 
respect of which freedom of disposition had been 
allowed her, would have gfone to the reversioner 
as her husband’s heir. Motilal Lalubiiai r. 
llATILAL MAHiPUTRAM. 

[21 Bom. 170 

3 . — Lense granted hg* Hindu widow wit He in 
possession of toidow's estate.] A \vidow in posses- 
sion of her widow’s estate in a zemindari made 
a grant of a patnl tenure under it to a lessee at 
rend. In this suit, brought by^tbe reversionary 
lieir. on her death, wdth the object of having the 
grant set aside as invalid as against him, the 
patni lease %vas not proved to have been made 
with authority or from necessity justifying the 
alienation by the widow: — Held, that the patnl 
was, on the death of the widow, only voidable, 
and not of itself void ; so that the plaintiff, the 
next inheritor of the zemindari, might then elect 
to treat it as valid. Modhu Sedan Singh 
Hooke. 

[25 Calc. 1 
[L. B. 24 I. A. 164 

4:,~~lUf}ht of icidoio to sell property inherited 
from her luish and— Suit by rerersioner to set aside 
sale by widow.] JB having during his lifetime 
mortgaged certain property, the income of which 
was sufficient only to pay interest on a portion of 
the mortgage-dabb, his widow, after his death, 
sold- it before the mortgage-debt fell due. The 
reversioners sued to set aside the sale:— HeZcZ, 
that although there might have been no absolute 
necessity for the widow to sell the property to 
provide herself with maintenance, still, as there 
was no other family property, the property in 
question must neces.sarily have been sold at the 
expiration of the time fixed by the mortgage, 
and the sale by the widow ought to be supported. 
A widow, like a manager of the family, must be 
allowed a reasonable latitude in the exercise of 
her powers, provided she acts fairly to her 
expectant heirs. Venkaji Shridhar v. Yishnu 
Babaji Bert. 

[18 Bom. 534 

5. JS'onrtineestral and. ancestral yn’operty — 
Ayarwala Batiias of Saraogi sect of Jains.] 
Amongst Agarwala Banias of the Sara-^gi sect 
-of the Jain religion, a widow has full power of 
alienation in respect of the non-aiicestral pro- 
perty of her deceased hu.sbaiid ; bub she has no 
fiuch power in respect of the property which is 
ancestral, Shimbhu Nath v. Gayan Chand. 

[16 All, 379 


HINDU LAW— WIDOW — continued.^ 

(2) POWER OF ^WyO^—conchided. 

(a) Power of Disposition or Alienation— 

concluded, 

0 ^ — Alienation by widow without legal necessity.] 
The property in dispute (consisting of 12 thlhans 
err plots of land) was originally held by A and B 
as tenants-in-common, and they divided the 
income according to their respective shares. After 
A\s death, his widow adopted 6' on condition that 
she was to remain in absolute possession and 
enjoyment for her life, and that G was to succeed 
to the estate after her death. The widow mort- 
gaged 9 out of the 12 thihans, sold one, and 
granted a perpetual lease of another to the defend- 
ant. All these alienations to the defendant w'ere 
made without any legal necessity. The defendant 
also purchased /?’.s share in t\xe thihans in dispute. 
The plaintiff purchased O's rights, and, on the 
widow’s deabli. sued bo set aside her alienations 
and bo obtain joint possession with the defendant 
of all the thihans. The defendant pleaded {inter 
; (Uia) that the widow’s alienations were valid and 
I binding on the plaintiff, and that the plaintiff’s 
remedy was a partition suit; — lield^ that A’-? 
widow, nob having higher powers than those of 
an ordinary Hindu widow who succeeds as heir 
to her soilless husband, could only make valid 
alienations for purposes warranted by the law. 
As no legal necessity was shown in respect of the 
alienations in question, which were made long 
I after disputes had commenced between her and 
her adopted son. they were not binding on him or 
on his alienee, the pialnfciff. Antaji v. Dattaji. 

[19 Bom. 36 

7. — Gift to Po' Brahman — Alienation by widow 
for religions purposes.] When a Po-Brahman re- 
ceives a salary for the performance of his duties, 
a gift to him by the widow of the person whose 
exequial rites be has been appointed to perform, 
to reward him for having performed any of those 
exequial rites, is nob a gift bitiding on the rever- 
sioners, Mahadevi V. Neelamani. 

[20 Mad. 269 

(:B degrees against widow as RE- 
PRESENTING ESTATE OR PERSONALLY. 

8. — Hindu icidow hi possession of husband' s estate 
—Sale of the land- in execution of a. personal decree 
obtained against the loidow—Suit by the nephew 
and reversioner of the deceased husband to recover 
the land from the purchaser.] A Hindu widow 
sued bo recover certain laud which belonged to 
her late husband from bis brother. The suit was 
compromised by means of a razlnama, one of the 
terms of which was that the widow should remain 
in possession of and enjoy the property, but should 
not alienate it without the brother’s permissioa. 
Subsequently a personal decree was obtained 
agaiu.st the widow, and the laud being sold in 
execution, was purchased by the defendant in the 
present suit, in which the fiL*.-t plaintiff was the 
nephew and reversioner of the deceased husband: 
— Held, that the suit against the widow being on 
a personal claim, only her limited interest in the 
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(3) DEGREES AGAINST WIDOW AS REPRE- 
SENTING ESTATE OR PERSONALLY— 

.property was sold in execution, and that conse- 
<ju^nt]y the pbifkfciff was entitled to the property. 
■Jugal Khlbore v. Jotenclro Mokuni Tagore^ I, L. R. 10 
Calc. 985, distinguished, and the principle ia 
Biiijuii jDool)y Y. Bb'ij Bhoolitui Lall Awiistl.l. L. 
R. 15 Calc. 133; L. R. 2 I. A. 275, applied. 
Narana Maiya V. Vaste\-a Karax'ta. 

[17 Mad, 208 

9. — Meiine projiis pa\jcible vndcr a decree against 
el Hindu loidoic and other defendants — Subsequent 
suit for contribution against the widow by one of 
■the defendants from lokom the whole amount of 
mesne jjrofts had been realized — Sale in execution 
<f decree — Rights of the auctiongjurebaser.'] 9/, 
wddow of iY, a Hindu, and K (brother of N) 
jointly brought a suit agaiust (7, her sous and 
others, for recovery of possession of certain pro- 
perty which had devolved upon N and W by 
inheritance, obtained a decree, and were pub into 
possession, G. one of the sons of C, subsequently 
brought a suiS against M and the legal represen- 
tatives of /i, then deceased, and also against J (to 
whom /Chad sold a portion of the property after 
the decree), and obtained a decree with mesne 
profits for his share of the same property. G 
then sold the decree to iZ, who executed it for 
mesne profits agaiust J alone, and realized the 
entire decretal amount from him. J thereupon 
brought two suits for contributiou against J/ and 
the legal representatives of K, on account of the 
mesne profits payable by them, according to their 
respective shares, and obtained decrees. In execu- 
tion of one of these decrees passed against he 
sold the property in suit belonging to the estate 
■of zV, and purchased u moiety of it himself. In 
■a suit on the death of J/by the reversionary heirs 
-of iV to recover possession of his share of the 
property, in which his widow 21 had only a 
life-interest, on the al]egatiou that only her life- 
interest and nob the entire estate passed ; — Held^ 
that the suit for contribution brought by d was a 
«nit to recover a debt due by the estate. The 
amount of the debt in the shape of mesne profits 
had been decreed against 21 and others, as re- 
presenting the estate of iYancl /C, and it was nob 
therefore a personal debt of 21. That being so, 
the purchaser at the auction sale took the entire 
estate and not merely the qualified interest of 
the widow. Jugal Kishore v, Jotendro Moliuii 
Tagore, I. L. R. 10 Calc. 985, referred to. Baroda 
Kanta Chattapadhya v, Jatindra Narain 
Roy. 

[22 Calc. 974 

10. — Beeree in compromise made by ivldoio after 
uidoption of son in suit on mortgage executed before 
adoption.'] A, executrix to the estate of her 
husband, executed a mortgage bond, partly for 
money due on bonds executed by her husband in his 
lifetime, and partly for payment of Government 
revenue due from the estate. She then adopted a 
son, B, under authority granted by the will of her. 
husband. After the adoption, a suit was brought 
-on the mortgage bond against A, and a decree was 
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passed in terms of a compromise for payment by 
instalments, the mortgaged property remaining 
hypothecated as before. Default was made in 
payment of the instalments, and the decree-holder 
applied for execution of the decree, and B was 
substituted for A in the proceedings in execution. 
An objection was raised that the compromise 
decree was only a personal decree against A, 
and execution could nob proceed against B; — Held, 
that ic was not a mere personal decree against A, 
bub was binding on the estate inherited by B 
from his adoptive father, Ishan Ghunder Mitter 
V. Bnhsh All Soudagur, Marsh. Gil ; General 
2lanaqer of Raj Burbhunqa v. Raiuput Sinqli, II 
Moo. L A. 605; 10 B. L. 'R. 291; Bissessur Ball 
Snhoo v. Luehmessur Slug, L. R. G I. A. 23.3; 

0 G. L. R. 477 ; and Ilarl Saran .Multra v. 
Bhubaneswar i BebiJ.lj. R. IG Calc. 40; L. R. 
15 I . A. 195, referred to. Noeexdra Nath 
Pahari y. Bhubrndra Narain Roy. 

[23 Calc. 374 

HINDU LAW- WILL. Col. 

1. Power of Disposition ... 630 

2. Construction of Wilis ... 530 

(1) POWER OF DISPOSITION. 

1. — Holder of impartible estate.] The holder 
of an impartible estate may alienate it by will to 
the same extent that he may alienate it by gift 
intervivos. Oocrt^ of Wards y. Yexkata Surya 
lilAHIPAlT RaMAKRISHNA RAU. 

[20 Mad . 167 

(2) CONSTIIUGITON OF WILLS. 

2i.—2Iisdescription of legatee.] The holder of an 
impartible e.stace may alienate it by will to the 
same extent that he may alienate it by gift inter 
vivos. A testator made a bequest to A B my 
avnrasa son,” knowing that A B was nob his 
avurasLi — Held, that the misdescription was 

immaterial, and that AB took the bequesr. Court 
OF Wards v. Vekkata Surya Mauipati Raaia- 

KRISHNA liAU. 

[20 Mad. 167 

Adoption directed by will — Bequest making 
adoqjtlon a. condition precedent to taking vnde^' 
lollL.] AVhere a Hindu testator directed that a 
boy should 1)6 taken in adoption, and added ‘‘to 
this boy, ail the things mentioned in my will hav- 
ing been done, I give the residue of my estate as 
his inheritance, and I appoint him as my heir:” — 
Held, that adoption was a condition precedent, 
and that the boy nob having been adopted could 
nob take under the will. Bireswar Mukerji v. 
Ardha Ghunder Roy, L. R, IS I. A. 101;.L L. R, 
19 Calc. 452, distiuguished ; Shainavahoo v. Bwar^ 
kadas Vasanji, I. L. R, 12 Bom. 202, followed. 
Haramsi Madhowji y. Karsandas Natha, 

[20 Bom. 718 
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4. — Bight of adopted son to the corpus acid sur- 
plus income during the lifetime of his adoptive 
mother — Direction for accumulations mitli proper 
limitation— -Power of Hindu testator."] After 
giving authority for the adoption of a son, a 
testator by the ninth clause of his will, after 
directing certain payments to be made out of the 
income of the estate, proceeded as follows : ‘‘ But 
in no case shall such adopted sou have or exer- 
cise any control or dominion over my estate and 
effect until the death of my wife ; after which 
events, I direct my said executors and trustees to 
make over the whole of my estate and effects, 
both real and personal, moveable or immoveable 
whatsoever and wheresoever and of what nature 
or quality soever, to such adopted son who shall 
survive my wife, if he sl^all have attained his 
age of eighteen years during the lifetime of my 
wife, or on his so attaining such age after her 
decease, to whom and his heirs I give, devise and 
bequeath the same d’ — Held, that ihe adopted son 
was not presently entitled to the surplus income 
or profits of the properties until the death of his 
adoptive mother, nor to have the corpus (even 
after provision being made for the payments 
mentioned in the will) of the estate made over 
to him. It is not incompetent for aHindutestator, 
with proper limitation, to direct an accumulation 
of the income of property which under his will 
vests in his executors or trustees. In the absence 
of special provision the limit must be that which 
determines the period during which the course 
or devolution of property can be directed and 
controlled by a testator. Amrito Lall Dutt v , 
SURXOMOYE DASSEE. 

[24 Calc. 589 

5. — Executor and residuary legatee^ Powers of, to 
alienate when there is restriction againt aliena- 
tlon in loill.'] D, residuary legatee under a will, 
which provided that he should nob be competent 
to alienate the properties be took under it, having 
obtained an order for grant of probate in his 
favour, sold certain properties covered by the will 
to J. In execution of a decree passed against D, 
in his personal capacity, the properties were 
attached, and J preferred a claim on the ground 
of his purchase. The claim was allowed, and the 
properties were released from attachment. In a 
suit brought by the decree-holder for a declaration 
that the properties were liable to be sold in execu- 
tion of his decree, it was hold., that the position 
of D under the will being not merely that of an 
executor but that of a residuary legatee as well, 
and the restrictions imposed upon Z? by the will 
invalid under the ruling in Asliutosli Butt v. 
Doorga Qhurn Chattergee, I. L. R. .6 Calc. 438 ; 
L. R. 6 I. A. 182, D had power to make the 
alienation in favour of J , Jagoeandhu Dey 
PODDAR V, DWARIKA NATH ADDY'A. 

[23 Calc. 446 

- Q,~Gliarito.hle heguest — Bequest to dh armada — 
^Bequest void for uncertainty.] A bequest in 
favour of dliarmada is void by reason of uncer- 
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tainty. The law on this point is the same in the 
Mofus.sil as in the Presidency town. Dev- 
SHANKAR NaEANBHAI V. MOTIWAM JaGESHVAR. 

[18 Bom. 13U 

7. — Gift to dliaram — General and indefinite 
ch aritaUe beq nest.'] One C S died without issue on 
6th January, 1869, leaving two widows, OandW. 
who thereupon took a widow’s estate in such of 
his immoveable property as was not validily dis- 
posed of by him. By his will, dated 6th January, 
1869, he appointed the defendant V and two- 
others his executors and trustees. The two 
latter were dead at the date of this suit. By his 
will he left two immoveable properties to his wife 
G for life and two to his wife A", and the residue 
of his property he left to his trustees, directing 
them to apply the same in charity {dharam). The 
properties left to his widows were torererbon 
their death to the charity fund held by the said 
I trustees. C died in 1871. A' survived till 1888- 
I and died in November of that year, leaving a 
. will. The plaintiff was the u^ephew (brother’s 
i son) and heir of the testator, and he sued to have 
j his rights in and to his uncle’s estate ascertained. 

' He contended that the bequests for dharam were 
I void, and that the property bequeathed for that 
' purpose was undisposed of. He claimed to be 
I entitled to the whole of the testator’s immoveable 
; property including that which had been devised 
; to the widows for life ; — Held, that the devise to 
i dharam was too general and indefinite for the 
! Court to enforce, and was therefore void. YUxV- 
I DRAVAXDAS PURSHOTAMDAS V, CURSONDA& 
Go VINE JI. 

[21 Bom. 646 

Z.— Contingent executory bequest over — Period of 
: distribution of proqoej'ty bequeathed — Succession 
Act (X of 1865), 5. 11 — Hindu Wills Act 
{XXI of 1870).] AHindu^athis death left three 
sons, the eldest of full age and the other two- 
minors. In his will were the directions : My 
three sons shall be entitled to enjoy all the move- 
■ able and immoveable properties left by me equally. 
Any one of the sons dying sonless, the surviving 
sons shall be entitled bo all the properties 
equally”:— that these words jrave a legacy 
to the survivors contingently on the happening 
of a specified uncertain event, which had ‘not 
happened before the period when the property 
bequeathed was distributable, that period of 
distribution being the time of the testator’s death. 
It would be impossible to decide that the period 
was postponed by reason of the personal incapa- 
city of some of the beneficiaries. Therefore, 
under s. Ill of the Succession Act, 1866, applicable 
under the Hindu Wills Act, 1870, the legacy to 
the surviving brothers could not take effect, and 
the original gift to the testator’s three sons was 
absolute to each in equal shares and indefeasible 
on his death. Norendra Nath Sircar v, Ka- 
MALBASINI DASI. 

[23 Calc. 563 
[L. R.23I. A.ia 
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9. — “ j\Ialih^'' Meaning of, as applied to female 
legatees — Conting^it begnest—Gift absolute — Life 
estat^.'—SuGoessioii Act {X of 1885), 55 . Ill aaid i25 
— Direction against alienationl\ A Hindu survi- 
vor of two brothers in a joint family under the* 
Mitakshara law, died, leaving a widow and two 
daughters, a brother’s widow, and three daugh- 
ters of his brother. In his will it was provided 
{inter alia) that his daughters and brothers’ 
daughters “ shall be vialiks and come in posses- 
sion in equal shares of all the moveable and im- 
moveable properties.” It was also provided that 
iu the event of any of the daughters of the tes- 
tator or of his brother dying childless her share 
“shall devolve in equal shares on the surviving 
daughters, but such share shall have no connec- 
tion with her husband’s family.” The will made 
a further provision that tlie daughters “shall not 
have on any account the right to sell or alienate 
their shares”; — Meld (1) The expression malihs 
ordinarily implies an absolute gift, and there is 
no authority for introducing into the will the 
idea that a female ought not to obtain anything 
beyond an estate for her lifetime. (2) Having 
regard to s. Ill of the Indian Succession Act 
(applicable under the Hindu Wills Act, 1870) 
and the Privy Council case of Noroidra Math 
Sircar v. Kamalbasinl Dasi, I, L. R. 23 Calc. 663, 
the provision of survivorship applied only to the 
case of a daughter dying during the lifetime of 
the testator, and did not take effect in the present 
case, the daughter whose share was in question 
having died several years after the testator’s 
death. (3) As to the direction against alienation, 
s. 125 of the Indian Succession Act provides for 
a case like this, and the daughters receive their 
shares as if there was no such direction. (4) 
The will was not open to the construction that 
there was a life-estate only conferred by it on the 
daughters. Lala Ramjewan Lal v. Dal Koeb. 

* [24 Calc. 406 

10. — Testamentary bequest contained in loagih- 
uUarz — Devise by a Hindu in favour of a female — 
Dresumptlon as to intenUoyi of testator concerning 
the estate to be tahen by the deviseel] One M if, 
a separated Hindu, flied in 1882, leaving him 
surviving two daughters and a daughter-in-law 
*9, the widow of a pre-deceased son. During his 
lifetime M It had cause<l to be recorded in the 
wajib-ul-araiz of two villages, D and A, owned 
by him — ■ ‘‘S, wife of my son S iu shall be 
regarded as owner after my death.” In the icajib- 
nkarz of a third village the following entry was 
recorded — “After my death (?, the adopted son, 
and the wife of R, shall have a right to the 
property.” Subsequently to the death of M R 
the nature of the estate taken by S in the villages 
D and A came before a Court of law, and S 
did not challenge the decree which was then 
passed declaring her interest to be only a life- 
estate;— ii<?Zi that, under the above circumstances, 
and baviug regard to the sentiments prevalent 
amongst Hindus on the subject of the devolution 
of immoveable property upon female.'^’, the devise 
of the villages D and A must be taken to convey 
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an estate for life only and not the absolute- 
ownership in the villages, Soorjcemoney Dosscc 
V. Denobundlioo MulUek, 6 Moo. I. A. 526 ; and 
Mahomed Shumsool Iluda v. Shenn/hram, L. R. 2 
I. A. 7 ; 14 B. E. R, 226, referred to ; Hlra Rai 
V. Lalihsmi Rai, I. L. R. II Bom. 573 ; and Koonj 
Dehart Dhur v. Rrem Ghand Butt, I. L, R. 5 Calc. 
684, considered. Mathura Das r. BniKnAy 
Mal. 

[19 All 16 

11. — Bequest to irldoir — ** Take qyossession of and 
enjoy as oicner'^ — LifC'estate — Qualified power of 
control of Hindu widow l\ W’here a Hindu by 
his will directed that after hi.s death his wife was 
to “take possession of and enjoy my property,” an<i 
in another passage declared that “just as I am 
the owner so she is to be the owner,” but there 
were no words of inheritance used, nor did he 
directly give his wife any power of disposition over 
the property: — IMd, that she took only a life-in- 
terest in the property. The Courts have always 
leaned against such a construction of the will 
of a Hindu testator as would give to the widow 
unqualified control over his property. HAuiLAr. 
Praxlal V . Bai Rewa. 

[21 Bom. 376 

12. — Devise to widow — Widow's estate— Strl- 

dhan.'] One D. a separated sonless Hindu, made a 
will in favour of his wife, of which the material 
clause "was as follows : — ‘’After my death the said 
Musammat is to be the person in possession 

and ownership in place of me, the executant, 
of all the bequeathed property aforesaid by right 
of this w'ill.” D died, leaving a widow and a 
daughter who was married to one J. The widow 
obtained possession of the property comprised in 
the will on the death of D Tlie daughter died in 
the lifetime of the widow, ivho thereupon made 
a will leaving the property which had come to 
her from D to J On the death of the widow 
certain persons alleging themselves to be the 
nearest reversioners to D claimed the property: — 
Held, that, on the wording of the will, and having 
regard to the surrounding circumstances of the 
case, the testator having no near male heirs, and 
the plaintiffs, if reversioners at all, being remote 
reversioners, the intention of the testator 1) 
was to leave the property iu question to his 
widow as her stridhan, to descend to her heirs.- 
Hoonjbehari Dhur v. Premcliand Dutt, I. L. R. 6 
Calc. 634. dissented from : Mahomed Shumsool 
lluda i\ Sheiquhram, L. R. 2 I. A. 7; 14 B. L. E. 
226; and Hi r a Dai v. LaksJiml Rai. I. L. R. 11 
Bom. 573, distinguished. Janki v. Bhairon, 

[19 All. 133 

13. — Devise of immoveable property— Bequest to 

icidows — Life interest — Succession Act (X <t/’1S65), 
s. 82 — Ilindu Wills Act (XAU/gf 1870). '6— Gift 

A Hindu testator gave a twelve-anna 
share of his property to his two wives by cl. 2 of 
his 'will which was as follows: — “My first and 
second wives shall together be entitled to twelve 
annas of all the properties left by me, and D and 
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7?, sons of my father’s sister’s sons II 210, deceased, 
who have been living in commeiisality from the 
-time of my predecessor, shall be entitled to a four* 
anna share in equal shares, according- to the fol- 
lowing rules”: — Clause I was as follows : — -If | 
there should be any dispute or disagreement 
'between my t\vo wives, or if there being any dis- 
agreement between either or both of them and 
the executors abovename 3, she or they live in my 
family dwelling-house, or according to the rules 
of Hindu religion in some holy place, maintaining 
a good character, then each of them shall receive 
a monthly allowance of Rs. 10 for maintenance, ; 
bnt if otherwise, she shall be entirely deprived of j 
her right ” Clause 9 provided that no person of the 
family of the fathers of his two wives should be 
able to exercise any control over the money and 
property left by the testator. Clause 5 provided ! 
for the education of the testator’s sister’s son. The | 
gift over was to the effect that anyone acting con- | 
trary to the terms of the will should be deprived of | 
liis interest which should, in due course, devolve | 

■ on the other heirs. It was found on the evidence 
that forfeiture under cl. 4 of the will had been , 
incurred by the ' defendant B, the younger i 
widow’ of the testator, by reason of her having ! 
broken the condition relating to residence: — Held, I 
that s. 82 of the Indian Succession Act (22. j 
■of 1865), which enacts that ‘'where property is i 
bequeathed to any person, he is entitled to the i 
whole interest of the testator therein, unless it j 
mppears from the will that only a restricted in- \ 
terest was intended for him,” applied to the case : — j 
Held, also that the will gave only a restricted i 
interest to the widows, and that cl. 2 of tlie j 
will should be coiistrue'd as giving to the widows i 
.-as joint tenants a life-interest in a tw^elve-anna 
share of the estate with the right of survivorship. 
The clause in the will as to residence was valid 
.and binding: — further, that the plaintiff, 
the son of testator’s sister, who was in existence at 
the date of the testator’s death, and who was the 
next reversionary heir after his widow’s, wms 
■entitled to take under the gift over, and not the 
heirs to the of TP, the elder v/idow of 

•the testator. Broba Tarini Dkbya v. Peary 
I jAiiL Sanyal. 

[24 Gale. 646 

14 . — Ctnisf ruciioii of rigid of trantfer exorcised 
hij one (f two legatees of property hecpieatlted 
-^iqualJg to each — Alienation (f share hy loidoic — 
Severance if Joint te)ui7icy.^ Where a Hindu 
testator bequeathed a 4-anna share" of a zemin- 
-dari to his youngest widow and her son, “ for 
your maintenance,” wuth power to them to 
alienate by sale or gift the property bequeathed : -- 
Held, that on the true construction of such gift 
each of the two legatees took an absolute interest 
in a 2-anna share of his estate, and the words 
your ■nialntcnance did not reduce the interest 
of either legatee to one for life only : — Held, also, 
that the widow’s conveyance of her share opera- 
ted as a severance of the joint tenancy which 
had been created by the wTil between her and her 
:6on, and was effectual without her son’s consent. 
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Vydinada v. Nagamnial. I. L. Ft. 11 Mad. 258, 
overruled. Joq-esw^ar Narai.^ Deo v. Ram 
Chakdra Duty. 

[23 Calc. 670 
[L. R. 23 I. A. 37 

— Principles of construction of operative 
words in wills and do emnents —Effect of context 
upon teehnieal, or elearly disposing, words used — 
Dispositions in aeeordanee with the law of inherit- 
anee — '' Putra gjutrade hraniel' — 2Ialik.~\ There 
are two cardinal principles in the construction of 
wills, deeds, and other docninent.s. The first is 
that clear and unambiguous dispositive words are 
not to be controlled or qualified by any general 
expression of intention. The second is that tech- 
nical words, or words of known legal import, 
must have their legal effect, even tho'agh the 
testator uses inconsistent wmrd.s, unless those in- 
consistent words are of such a nature as to 
make it perfectly clear that the testator did not 
use the technical terms in their proper sense. 
Doe d. Galllnl v. Gallini, 6 B. k Ad. 621 
referred to and followed. In a Hindu will an 
heritable and alienable estate is to be understood 
by the use of the words ‘‘shall become malikf 
unless the context indicates a different intention. 
The wmrds putra putrade hvanie have acquired a 
technical force, and are used as meaning an estate 
of inhericance. That a testator may liave im- 
perfectly understood the wmrds which he has used, 
or the effects of conferring an hereditary estate, 
would not justify the giving an interpretation to 
his words other than their legal meaning. A 
wall contained the following in favour of the tes- 
tator’s sister’s son, viz., that he becoming my 
sthulahishlkto (substitute) and becoming malih 
of all my estate and properties shall . , . en- 

joy, with son, grandson and so on, in succession 
[putra -putrade hrame) the proceeds of my estate.” 
Provisions followed for the maintenance of this 
nephew’s widow, and of his daughter, should he 
j die : and a gift over that, “ in the absence of the 
I said nephew’s son, grandson, great-grandson, and 
■ soon, then of the sons born of my sisters . , the 
eldest, with son, grandson and so on in succession, 

; shall” receive the ownership. On a claim by the 
i nearest gotraja-sapmdas of the testator against 

; the nephew for the construction of the will : 

: Held, that on the true construction of the entire 
; will, the prlmd facie legal meaning of the dispos- 
; ing words used was not controlled by the context, 

I so as to establish any contrary meaning by making 
I it clear that the words were not used in their 
j proper^ sense ; that there was no intention ex- 
j pressed to give a succession of life estates to the 
I nephew and his male issue only— a disposition 
j which would not have accorded with Hindu law ; 
but^that an alienable and heritable estate was 
devised to him. Specified property was given by 
the will in trust for the income to be expended 
for religious and charitable purposes, with an 
express prohibition of alienation of this property. 
Theie was also a gift of the testator’s [estates to 
Government for charitable purposes in the event 
of no one entitled to be the testator’s sthulahD 
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shlMo remniuing' alive. If expressed as to the 
heritable estate which the beneficial interest 
accompanied the gift, the prohibition of aliena- 
tion would have been merely void, without anv 
effect upon the disposition of that estate. Made, 
however, ns to property given for religious and 
charitable purposes, it w^aa valid by Hindu law. 
No decision as to the effect of the gift over of the 
secular heritable estate was required, inasmuch aa 
the contingency upon which it was limited to go 
over had not occurred, and might not occur. 
Lalit Mohux Singh Roy v, Chukkun Lal 
Roy ; Bepin Moho'n Singh Roy r. Chitkkun 
Lal Roy; Pbiahbala Roy Chukkun Lal 
Roy, 

[24 Calc. 834 
[L. R. 24 I. A. 76 

16. — Ah^olute estate — Gift to dangltter — 
Bavglite.rd estate.'] A Hindu by will bequeathed to 
his daughtershis separateproperty to beenjoyedby 
them ’’as they pleased” Reid, that the daughters 
took an absolute estate, Kamarazu r. Venkata- 
SATNAM. 

[20 Mad. 293 

17. - Absolute gift on condition — Begnest to 
ddugliters — Mvanitig of the loords '' have 

'J’he testator, after providing that his twodaughters 
should after their marriage remain in his family, 
taking the income of his property without divid- 
ing it, and that, if they should disagree, the 
income only should be shared between them, 
added the following: — If both the said daughters 
shall have issue, they shall divide the said pro- 
perties equally. Those who have no issue shall, 
aa aforesaid, enjoy the income for their lives, and 
those who have issue shall enjoy the w-hole pro- 
perty — Ilcid, to be the app)jicable principle 
that W’here the language of a will is clear and 
consistent, it shall receive its literal construction 
unless there is something in the w'^ill itself to 
suggest a departure from it. Accordingly, the 
true construction was that the birth of issue 
was the event on which the absolute gift of a 
half share to either daughter was to take effect; 
and that there was no reason for construing the 
words “have issue” to mean ‘‘ leave issue.” 
Therefore, under the will, one of the daughters, 
whose only issue died before her, took a heritable 
share, and that share did not go over, on her 
death, to her surviving sister v/ho had children. 
OURUSAMI PiLLAI V. SlYAKAHI AHHAL. 

[18 Mad. 347 
[L. K. 221. A. 119 

18. — Gift to sons— Life-estate— Gift of residue — 
Meaning of ivords have issue sonsB \ A Hindu 
died leaving a widow (A"") and t'wo sons (Damodar 
and Dayabhai), and a grandson S’, the son of 
Dayabhai. Damodar had iiad two sons born to 
him in the testator’s lifetime, but both had died 
in infancy and before the date of the will. This 
fact was not known at the hearing of the suit 
or of the appeal to any of the Counsel appearing 
in the case, and was only disclosed after the first 
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. judgment of the Appeal Court had been deliver- 
: ed. By liis will, dated 1885, the testator disposed^ 

I of certain dwelling-houses which belonged to 
him and of the residue of his estate as follows : — 

! 8, I have given the houses to my wife iUfor her 
I to enjoy the income thereof. ... In the evenn 
i of the decease of D}y wife -U, my sons Damodar 
i and Dayabhai may take in equal shares, half and 
I half, the income that may be received, and may 
; enjoy and may expend and may make donations- 

■ for religious and charitable purposes, and the 

I heirs also of both these my sons may always take 
; the income from time to time, and may divide and 
I take the income. To the same no one has any- 
I claim or title.” 13. Afterwards giving to alt 

■ what is written in this will, all the residue of the 
! estate (Ishamat), the whole of it should be divL- 
j ded and taken in equal shares by my sons Damo» 

I dardas and Dayabhai And on the 

I death of the two sons (/laza razae). he who may 

i have issue sons ftiat issue is in every wmy the heir 
of his father’s property, ami if in the lifetime of. 
the tw'o above-mentioned sons one should not have- 
issue sons, then, on his death, if my other sou should 
be alive, he should get ail the estate, cash and what- 
ever else there may be, in that no sou can raise a 

dispute As to the rest, whichever 

son of mine may survive (Jiayatiuio hoe) shoukk 
get all that is given by me, and should there be 
no survivorship of that child, and should he have 
a sou or sons, then he (or they) should get all, 
according to what is written above; in that no 
one can raise an objection” :—//67k (confirming 
Candy, J.), that, under cl. 8, Damodar and 
Dayabhai took only a life-interest in Ihe house as- 
tenants-in -common, and that the ulterior interest 
therein not being validly disposed of fell into the 
residue: — Held, also (varying the decree of Candy,. 
J,), that Damodar and Dayabhai each took a iiie- 
est-ate in a moiety of the residuary estate, and 
that if Damodar died without leaving a son, his- 
moiety would devolve upon Dayabhai, or, if he 
were *dead, upon his son 2C(it then living), and if 
Dayabhai should die without leaving a son, his 
moiety would devolve* upon Damodar if then 
living. Damodaedas Tapidas u. Dayabhai 
Tapidas. 

[21 Bom, 1 

19.— Gift of residue of Income of in'opcrtg to^ 
he used for the j)ur 2 }oscs of A and B as timsfees 
think ■ 2 )ro per — Gift to future children of testa- 
tor's daughter — Poivcr of app)ointnient by icill- 
given to daltgJiter in case no children born.] A 
Hindu inhabitant of Bombay, by his will, directed 
that his immoveable property' in Bombay should, 
be formed into a tmst, of which he appointed 
certain trustees. Out of the net income of the 
trust, the trustees were to pay Rs. 50 to his wife 
and his daughter AI for their personal expenses, 
and the residue was to be used for the purposes- 
of my wife and my daughter J/ and her children 
in such manner as my trustees think proper.” 

J/ was thirty years of age at the hearing of the 
suit, and had no children : — IlcUf that tnis was a ^ 
gilt of the residue of the net rents in equal shares- 
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to tlie wife and M, and that the survivor of them 
would be entitled during- her life to the entirety 
of the said rents. The testator further directed 
that after death the trust was to stand valid 
during the lifetime of her chiidreii (if any), and 
that afterwards the heirs of such children should 
divide and receive the property. But, if M had 
,no children, then, after the death of the wife and 
J/, the trust should become void, and the property 
was to be delivered to such person as M might, by 
will, appoint: —Held (1) that the provision for the 
future children (if any) of M failed under the 
ruling in the Tagore ease, 9 B. L. R. 377 ; L, R I, 
A. Sup. Yol. 47. If auy children should be born, 
the question would arise as to what would become 
■of the property ; (2) thp,t the direction that the 
property should be delivered to such person as 
J7 should by will appoint, was a valid direction, 
subject, however, to the limitation that the person 
to whom J/ appointed should, be a person in 
existence at the death of the testator. Bai 
Motivahq V. Bai Mamubai. 

[19 Bom. 647 

In the same case on appeal to the Privy 
Council held, that even if Hindu wills are not to 
be regarded, in all respects, as gifts to take effect 
upon the death of the testator, they are generally 
to be regarded, as to the property which they can 
transfer and as to the persons to whom transfer 
can be made, as regulated by the Hindu law of 
gift. The Tagore case, 9 B, Ij. H. 377; L, R. I, A. 
Sup, Yol. 47, referred to and followed. A Hindu 
testator devised his immoveable property upon 
trust for the income to be appropriated to the 
maintenance of his widow and of his daughter, 
aud of the children that might be born of her, 
the property to be divided among tbe heirs of 
•such children. If there should not be any 
children born of his daughter, the property under 
the will should devohe upon those " to whom she 
might direct it to be delivered by making her 
will.” The daughter having had no children, 
and questions having arisen between the daughter 
and the widow as to the administration of the 
estate according to the will : — Held, that there 
■was nob an absolute gift to the daughter, and 
that the persons to whom the property was given, 
though to be designated by her, did not take the 
gift from her, bub from the testator. The judg- 
ment in Hixon v. Oliver, 13 Yes. 108, was not 
.applicable. According to tbe already settled law, 
if the testator himself had designated the persons 
to take in the event of his daughter having no 
child, the gift would have beeu valid as an 
executory bequest, supported by preceding life- 
interests. but valid only under the following 
restriction, viz., that to render tbe gift valid, the 
taker so designated must have been, either 
-actually or in contemplation of law, in existence 
at the death of the testator. In this case, no 
principle of Hindu law stood in the way to prevent 
the testator from substituting his daughter for 
himself as the person empowered to designate; but 
the same limitation held good as to the existence 
-being requisite of the donee at the end of the 
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donor’s life, in order that the power might be 
validly exercised. There was application of 
the" English law of powers,” which was nob fit 
to be applied generally to Hindu wills. Subject 
to the above restriction, the power in question 
was valid. It was nob decided upon whom the 
property would devolve, if the power should nob 
be exercised. Bai Motivahu v. Bai Mamubai. 

[21 Bom. 709 
[L. R, 24 I. A. 73 

20. —Saccessio)i Act (A" i)/ 1865), , 95 . 101, 102 and 
—Poiver of disposition of moveable ■property 
— Effect of snhsegucnt void gift — Gift of balance 
of rents of immoveable property, in hands of 
trustees — Evidence of intention to limit duration 
of enjoyment of beyuest — Gift by implication, 
What is necessary to constitute — Estates according 
to Hindu law in ancestral property, Presumption 
as to — Eff'eci of assent to provision of will by son 
of Hindu testator, where there is doubt whether 
property Is ancestral or self-acgulred,'] Where it 
is doubtful whether the property with which the 
will of a deceased Hindu purports to deal is 
ancestral or self-acquired, the assent of his only 
son to the provisions of the will, some of which 
are favourable and some unfavourable to his 
interest aud that of his sons, will bind the latter 
as well as himself. A direction in the will of a 
Hindu to tbe following effect — ‘^my remaining 
moveable property shall be dealt with by my sou 
G according as he may think proper ; and when 
the sous of my son G shall attain the age of 
twenty-one years, the same shad be divided aud 
duly received by G and his sons in equal shares ” 
confers an absolute gift on G, If the gift over 
to Gf sons, on their attaining the age of twenty- 
one years, were valid, the absolute estate of G 
would be liable to be divested on a son or sons of 
G attaining the age of '^twenty-one years, and 
asking for a division ; bub that gift being clearly 
void under ss, 101 and 102 of the Succession 
Act (X of 1865), its insertion has no effect on the 
words of absolute gift preceding it. A direction 
in the will of a Hindu that immoveable property 
should be retained in tbe hands of trustees 
appointed by tbe will, and that the balance of 
the rents, profits, &c,, after the. paymeut of 
expenses, should be used aud enjoyed by the 
testator’s son G in such manner as he might 
think fit, with a provision empowering the sons 
of such son to call him to account for the 
management of the property on attaining the 
age of twenty-one, and with a direct, though 
void, gift over to the grandsons of such son, 
confers only a life estate on the son G , — tbe 
vesting the property in trustees, the right of G's 
sons to ask for an account, and the gift over to 
G's grandsons all showing an intention on the 
testator’s part that the enjoyment of thejbequest 
should be of limited duration within the meaning 
of s. 159 of the Succession A.ct (X of 1865), To 
constitute a gift by implication in a will, there 
must be a reasonable degree of certainty as to 
the persons intended to take and the nature of 
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(2) CONSTRUCTION OF WILLS — continved. 

The estates which they are intended to take. A 
direction that unM the son or sons of the tenant 
for life of immoveable property should attain a 
certain a 2 :e, no person on behalf of such son or 
sons should ask the tenant for life for an account 
■or raise any objection, does not sufficiently define 
the persons to take or the estates in which they 
■are to take to constitute a gift by implication. 

It would be difficult, if not impossible, for a 
Hindu to create by express terms the estates 
which arise by virtue of the doctrine of Hindu 
law in regard to the rights of male issue in 
ancestral property; and even where the hy- 
pothesis that the testator intended (under a 
misapprehension of the law) to create such 
estates affords a key to the will and gives an 1 
adequate explanation of the various estates 
which would have to be implied in order to give 
full effect to the different directions contained 
in the will, yet if the estates cannot be implied 
from the words used in the will, the Court cannot 
create such estates for the testator by implication, 
since to do so would be to construct a will for him 
based upon his supposed intention, not on the 
words which he has used. Axandrao Vinayak 
V, AdministratoR'Geyeral op Bombay. 

[20 Bom. 450 

21,— G^ft to a class— One m ember of such class 
ill existence of date of gift — directing deed 
to be exeonted — Date of deed- is date of gift-] A 
Hindu died in 1856 leaving a will whereby he 
directed his widow and executrix L to purcha.=e 
an estate worth Rs. 20,000 for his grandson 2, 
■and that this estate should be conveyed to trus- 
tees, to be held by them in trust for T for his 
life or until his insolvency, and after his death 
for his son or other male heir. The executrix 
purchased the estate, but no trust-deed was exe- 
cuted. T therefore brought a suit in 1871 to 
have the will carrie<J out and a trust-deed 
executed. 2 B, (one of the plaintiffs in the 
present suit), who was d's uncle, was made a 
.party to that suit, and a consent decree was passed 
which ordered that the executrix L and T JR 
should execute a trust-deed in accordance with 
the directions in the will. A deed was accord- 
ingly executed in 1876 Vhereby the property was 
conveyed to trustees on the trusts declared in 
the will. At the time of the testator’s death^fT 
had no sons, but. at the date of the deed in 1876, 
he had one son C, and in 1883 another son G (the 
defendant) w^as born to him. T died in 1890 ; 
G died childless in 1891. The plaintiffs, who 
were T B, the son. and T B's son, the grandson, 
of the testator, now claimed the property. They 
contended that as neither of 2's sons were in 
existence at the date of the testator s death, they 
•eould not take under his will or under the deed 
which was afterwards executed to carry out the 
will ; that although at the date of the deed in 
1876 one of the sons (G) was in existence, never- 
theless he could only claim as one of a class, and 
that class was not ascertained or ascertainable at 
the date of the testator’s death, nor at the date 
tof the deed, G not having been born until 1883. 


(2) CONSTRUCTION OF WILLS — continued. 

The whole class was therefore excluded, and the 
property, after Ts death, was undisposed of : — 
Held, that in view of the direction of the will 
that a deed was to be executed which should 
declare the trusts of the property, it was the 
date of the deed subsequently executed wffiieh 
should be regarded in order to determine the 
validity of the limitations of the property be- 
queathed, and not the date of the testator’s death, 
and that, under the deed, on the death of T, his 
son C became entitled to the property. In the 
case of a gift to a class if tliere is a person in 
existence at the time of the gift capable of tak- 
ing, and whom undoubtedly the donor intends 
to benefit, he is entitled to take, although others 
of the same class subsequently come into exist- 
ence whom the donor meant the gift also to 
benefit, but who cannot take because of their 
non-existeuce at the date of the gift. Tribhc- 
VANDAS RUTTOVdl GaNGADAS TrICUMJI. 

[18 Bom. 7 

22. Beguest to cbildren^' — Veaning of the 

expression children''’ — Gift to a class— Gift of 
income as required with trust for accumulation 
of balance.'] Considerations which only show that 
a testator has made a disposition in his will 
which the Court is surprised to find there, 
though they might have determined the sense in 
which the testator had used an ambiguous ex- 
pression, cannot of themselves lead the Court to 
refuse to give effect to the plain language he has 
employed, to read a bequest to ‘•children” 
as a ’bequest to ‘- 8008 ” only. A bequest to 
the children of iC living at his decease,” where 
some such children are in existence at the date 
of the will, need not be construed as a gift to a 
class of which some members might come into 
existence after the testator’s death, when such a 
construction would manifestly defeat the primary 
object of the testator. A direction' in a wdll to 
trustees to pay to a Hindu lady so much of cer- 
tain dividends as she might from time to time 
require for her own use and support, Am., and to 
accumulate the surplus not required by her upon 
trusts, entitles the legatee to receive, if she re- 
quires it, the whole interest as it falls due. but 
not to claim afterwards amounts wffiich she did 
not require as they fell due. and which have been 
accumulated, and this is so whether the trust for 
which accumulation is directed is valid or invalid. 
Kuishnarao Ramchandea V. Benabai. 

[20 Bom. 571 

23.— Jfaintenance— Bight of daughter to wamte- 
j nonce after her marriage — Whirried daughter in 
qovd circumstances— Trust for maintenance.] A 
Hindu testator, after making the Administrator- 
General of Bengal executor and trustee of his 
-will, and giving his daughter an annuity of Rs. 6 
a month for her life, provided for the payment 
to G 0 whom he constituted the guardian 
of his daughter and of his only son during their 
minority, of the sum of Rs. 225 •• monthly and 
every month for the maintenance and education 
of my said son and the support of my said 
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daughter and such other persons as live in my 
house and are supported at 'my expense,” and 
further provided that all the residue of my 
estate, moveable and immoveable, with all accu- 
mulations and additions ” should be conveyed to 
his son on his attaining majority, “ subject never- 
theless to the trust of maintaining my said 
daughter.” The daughter had married a man of 
means and did not need any maintenance : — Held, 
in a suit by the daughter for a construction of 
the will and for a specihc sum to be set apart for 
her maintenance, that the plaintiff was not enti- 
tled to anything by way of a separate allowance 
for maintenance ; she was only entitled under 
the will (apart from her annuity of Rs. 5 a month) 
to be provided for in case she were otherwise 
unprovided for. Where* the construction of a 
will was not so difficult as to have required the 
assistance of the Court, it was held to be not a 
case where the estate should bear the costs. The 
suit was therefore dismis.sed with*costs. NarayAoSI 
DaSI V. ADr^IINISTRATOR-GEJsERAL OF BENGAL. 

[21 Oalc. 683 

HINDU WIDOW. 

Bee Hindu Law — Widow. 

See Limitation Act, Art, 141. 

[18 Bom. 216 

See. Pre-emption— Right of Pre-emp- 
tion. 

[19 All. 324 

, Alienation Ly. 

See Cases under Hindu Law— Aliena- ' 
TioN — A lienation by Widow. 

See Landlord and Tenant— Compen- 
sation for Improvements ON Land. 

[21 Bom. 749 

See Limitation Act, Art. 125, onLand. 

[19 All. 524 

, Delbt of. 

See Hindu Law— Alienation— Aliena- 
tion BY VvTDOW—ALIENATION FOR 
Legal Necessity. 

[19 All. 300 

See Money Paid for Benefit of An- 
other. 

[18 AU, 471 

, Gift to. 

See Hindu Law — Reversioners— Ar- 
rangement between Widow and 
Reversioners. 

[22 Calc. 354 

■ — — , Degal representative of. 

See Parties— Substitution op Parties 
— Plaintiffs* 

[23 Calc. 636 


HINDU WlDOV!/~-conehided, 

, Relinquishment by. 

See Execution op Decree— Execution^ 
by and against Rv.presentatives. 

[23 Calc. 454: 

See Hindu Law— Reversioners — Ar- 
rangement BETWEEN Widow and 
Reversioners. 

[22 Calc, 354 

, Sale of share of. 

See Sale for Arrears of Revenue- 
Purchasers, Rights and Liabili- 
ties of. 

[22 Calc. 64L 

, Suit to set aside alienation by. 

See Valuation of Suit — Suits. 

[18 Mad. 45G 

HINDU WILLS ACT (XXI OF 1870). 

See Certificate op Administration- 
Issue OF, AND Right to, Certifi- 

CATB. 

[IS Bom. 60a 

See Hindu Law— Will— Construction 
OF Wills. 

[23 Calc. 563 
[L. R. 23 I. A. 18- 

[24 Calc. 646- 

See Probate— Effect of Probate. 

[18 All. 260 

, s. 2. 

See Will— Attestation. 

[20 Bom. 674: 

, s. 5. 

See Administrator-General’s Act, 
s. 31. 

[21 Calc. 732 

[22 Calc. 788^ 
[L. R. 22 I. A. 107 

HOLIDAY-. 

See Civil Procedure Code, s. 807. 

[20Bom. 745> 

See Limitation Act, s. 4. 

[20 Mad. 469 

See Sanction for Prosecution— Ex- 
piRY OF Sanction. 

[22 Calc. 176 

“ HOMBSTDAD,” MEANING OP. 

See Attachment — Subjects op At- 
tachment-Building AND House 
Materials. 

[21 Bom. 588- 



( S45 ) 


DIGEST OF CASES. . 


( 546 ) 


HOROSCOPE. 

See Evidence Act, ss. 17 and 18. 

^ [17 Mad. 134 

HOUSEBREAKING BY NIGHT. 

See Criminal Trespass. • 

[22 Calc. 994 
See Sentence — Sentence after Pre- 
vious Conviction. 

[17 All. 120 

HOUSE TRESPASS. 

See Criminal Trespass. 

[22 Calc. 123, 391 
[19 All. 74 

HUNDI. 

See Evidence— Civil Cases— Account 
AND Account Books. 

[16 All. 157 
[L. R. 21 1. A. 6 

See Fraud— Effect of Fraud. 

[24 Calc. 533 

— : — , Dishonour of. 

See Bond. 

[20 Bom. 791 

, Execution of. 

Sec Stamp Act^ s. 16. 

[19 Bom. 635 

, Endorsement of, by debtor. 

See Limitation Act, s. 20. 

[19 All. 307 

, Suit on. 

See Evidence— Civil Cases— Second- 
ary Evidence— Unstamped and 
Unregistered Documents. 

[18 Bom. 369 
See Jurisdiction — Causes of Jurisdic- 
tion— Cause of Action. 

[22 Calc. 451 
[20 Bom. 133 

See Limitation Act, s. 14. 

[20 Bom. 133 

See Stamp Act, s. 34. 

[18 Bom. 369 

— Shah jog hmidi endorsed to a particular per ~ 
^f,}i — Stolen ^hundi — Payment hj draioee ivlthout : 
mquiry to wrong persori — Liahility of drawee to | 
lawful owner of hundi-Conversum-^Trover,'] On i 
tlie 8tli December, 1893, the plaintiff at Sholapur | 
having bought a shah jog hundi, there drawn upon j 
the defendants in. Bombay, endorsed it to 11. and I 
gent it by post to him for collection. In course | 
of its transmission, it was stolen, and the name of i 


HUNDI — conthmed, 

was expunged, and another name, viz., that of 
jO. was substituted. On the 9th December, 1893, 
the Imndi was presented for payment to the defend- 
ants in Bombay by a person giving his name as 
i?, and the defendants paid it without inquiry as 
to the responsibility or position of the person to 
whom they paid it. The plaintiff sued the defend- 
ants for the value of the hnndi\~Held (I ) that 
the defendants were guilty of conversion of the 
liniidi, and were liable to the plaintiff, the lawful 
owner thereof, in trover ; (2) that the hundi con- 
tinued to be jog after being indorsed to a 

particular person. Ganesdas Ramnarayan v. 
uACHMINARAYAN. 

[18 Bom. 570 

2 . — Sundi payable at f^ed date — Blshonourby 
non-acceptance — Gause of action — Right of suit — 
Negotiable Instruments Act {XXVI (j/ 1 88 1 ).] On 
the Hth April, 1889, the defendant, at Gwalior^ 
drew a hundi for 2,500 on his firm at Bombay 
in favour of ^ payable forty-five days after date. 
It was subsequently indorsed at Gwalior by I) to 
the plaintiff atCawnpore, who sent it to the Bank 
of Bombay at Bombay for collection. It was to 
become payable on the Isb June, 1889, but, on the 
23rd April, 1889, the bank presented it to the 
defendant’s firm at Bombay for acceptance, which 
was refused. The bank thereupon returned it to 
the plaintiff at Cawnpore, and it was never pre- 
sented for payment. In a suit brought on the 
hundi, the defendant contended that the hundi 
being payable at a fixed date, and not having been 
presented for payment when due, no cause of 
action had arisen to the plaintiff : — Held (1) that 
dishonour by non-acceptance of a Imndi payable 
at a fixed date gives an immediate cause of action 
against the drawer, and there is no need to wait 
until the maturity of the hundi or to present it 
for payment ; (2) that, under the Negotiable 
Instruments Act (XXVI of 1881), the dishonour of 
a Imndi by non-acceptance constitutes now, as ii 
has always done, part of the cause of action in a 
suit against the drawer. Ram Ravji Jambhekae 
V, Pralhaddas Subkarn. 

[20 Bom. 133 

3. — Hmidi drawn by a manager of Hindu fami- 
ly — Liability of member of jfamily — Notice of 
dishonour to the drawer — Negotiable Instruments 
Act (XX FI of 1881), 5. 30.] The Negotiable 
Instruments Act (XXVI of 1881), in the absence 

I of local usage to the contrary, applies to liundis, 

I A member of a Hindu family whom it is sought 
to make liabld by a suit on a hundi drawn by the 
manager of the family is entitled to urge that no 
notice of dishonour had been given to the manager 
(drawer) so as to make the latter liable un<ler 
s. 30 of the Negotiable Instruments Act. Keishna- 
shet V. Hari Valji Bhatye. 

[20 Bom. 488 

4. — ^iilt by holder and indorsee against payee 
and indoi'ser— Local usage as to presentment — 
Usage of presentment at Bushire — Negotiable 
Instruments Act {XXVI of 1881), ss\ 70, 71, 75 and 
137,] The plaintiff as holder and indorsee of a 
hundi drawn on one II of Bushire sued defendant 

18 


W. D 
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as payee and indorser to recover Rs, 1,193-4-0 on 
a hundi which had been dishonoured by the 
acceptor. It was found by the Court (1) that the 
local usage at Bushire was to present the hundi 
for payment at the bank, and for the acceptor to 
call at the bank at due date and eSect settlement; 
(2) that the hundi in question was presented for 
payment to the authorized agent of the acceptor 
at the bank on the due dote ; (3) that the said 
agent refused payment and informed the bank 
that the acceptor would not pay the hundi. It 
was argued that presentment at the bank was 
not good presentment having regard to ss. 70, 71 i 
and 137 of the Negotiable Instruments Act (XXVI 
of 1881) : — that the local usage made the 
presentment a good presentment. Imperial 
Ba2?k op Persia v. Fattechand Khubchand. 

[21 Bom. 294 

HURT. 

See Grievous Hurt.^ 

[19 Bom. 247 

HUSBAND AND WIFE. 

Civil Procedure Code, s. 244 — 
Questions in Execution op Decree. 

[18 Bom. 827 

See Divorce Act, s. 35. 

[19 Bom. 293 
[23 Calc. 912, 916 note 
[25 Calc. 222 

See Guardian— Appointment. 

[18 Bom. 366 

See Jurisdiction -Causes op Juris- 
diction-Cause OF ACTION. 

[18 Bom. 316 

See Maintenance, Order op Criminal 
Court as to. 

[17 Mad. 260 
[22 Calc. 291 
[24 Calc. 638 

See Parsi Marriage and Divorce Act, 
s. 30. 

[18 Bom. 366 | 

See Res Judicata— Cause op Action. 

[18 Bom. 327 

See Restitution op Conjugal Eights. 

[21 Bom. 610 

See Succession Act, s. 4. 

[23 Calc, 506 

Se>e Theft. 

[17 Mad. 401 

See Witness — Civil Cases— Persons 
Competent or otherwise to be 
Witnesses, 

[18 Bom. 468 


HUSBAND AND 

— Divorce — Suit nullity of marriage — Suit hj 

lalfe against liusland — Gosts of wife — Alimony — 
^Maintenance — Suit hetween Mfkomedaiis — Maho- 
inedan law.'] The English law which makes! the 
husband in divorce proceedings liable prim^ 
* facie to the wife’s costs, except when she is 
possessed of sufficient separate property, does not 
apply to divorce proceedings between Mahomedans. 
A wife sued her husband for dipsolution of 
marriage (both parties being Mahomedans) on the 
ground of his irapotency aud malformation. An 
interlocutory order was made by the Court ad- 
journing the further hearing of the suit for one 
I year, in order that the parties might resume cobabi- 
j tatioa for that period. The husband desired to carry 
I out the order of the Court and was anxious that his 
j wife should live with him ; she, however, refused 
to do so, and only paid occasional visits to his house. 
The suit was subsequently dismissed wdth costs. 
The wife appealed, and subseqtmntly applied for 
alimony until the disposal of the appeal : 
that, having regard to the conduct of the wnfe, she 
was not entitled to alimony. By Mahomedan 
law a husband’s duty to maintain his wife is 
conditional upon her obedience, and he is not 
bound to maintain her if she disobeys him hy 
refusing to live with him or otherwise, A. v. B- 

[21 Bom. 77 

IDOL. 

See Plaint— Amendment op Plaint. 

[19 AD. 330 

, Position of. 

See Limitation Act, art. 144— Adverse 
Possession. 

[23 Calc. 536 

, Right to offerings made to. 

See Hindu Law— Endowment — Alie- 
nation OP Endowed Property. 

[23 Calc. 645 

-See Limitation Act, Art. 116. 

[23 Calc. 645 

ILLEGAL GRATIFICATION. 

— Penal Code {Act XIV of 1860), 5. 161 — Piihlic 
.servant — Pevenue and police pat el — Agreement to 
re.'itore village Makars to office on payment of 
, lls towards repair of a cilia ge temple — Official 
j j4c^.] The of a certain viiJage having been 

: suspended from their office for some months, a 
j meeting of the villagers was held at the house of 
j the Patel^ at which the Patel was present to 
I consider the question of their restoration to office, 

I and an agreement was there come to that they 
I should be restored on their paying a sum of Rs. 300 
towards the repair of the village temple: — Held, 

I that the Patel, being a public servant, had 
committed an offence under s. 161 of the Penal 
Code, Queen-Empress v. Appaji bin Yad- 
AVRAO. 


[21 Bom. 617 
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ILLBOITIMAOY. 

See Mahomedan Law — Acknowledg- 
ment. 

[21 Calc. 666 

^ See Witness — Civil Gases— pERSiONS 
Competent or otherwise to be 
Witnesses. 

[18 Bom. 468 

IIiLEGITIMATB CHILDREN. 

See Hindu Law — Joint Family — 
PowBRsop Alienation by Members 
—Manager. 

[18 Bom. 177 

Hindu Law — Maintenance — 
Rights TO Maintenance - Illegi- 
timate Children. 

[17 Mad. 160 

[18 All. 253 

See Maintenance, Order of Criminal 
Court as to. 

[18 Bom. 468 

[19 Mad. 461 

See Mortgage— Redemption — Right 
OF Redemption. 

[18 AH. 253 

IMMOVEABLE PROPERTY. 

See Attachment — Attachment be- 
fore Judgment. 

[16 All. 186 

See Attachment— Mode of Attach- 
ment AND Irregularities in 
Attachment. 

[21 Bom, 226 j 

See Attachment — Sub^iects of At- 
tachment — Equity of Redemp- 
tion. 

[21 Bom. 226 

See Criminal Breach of Trust. 

[23 Calc. 372 

See Dekhan Agriculturists Relief 
Act, s. 22. 

[18 Bom. 739 

jSee Jurisdiction— Suits for Land- 
Propertyin Different Districts. 

[24 Calc. 449 

See Cases under Limitation Act, Art. 
HI— Immoveable Property. 

[19 Bom, 207 

See Possession, Order of Criminal 
Court as to— Cases which the 
Magistrate may Decide as to 
Possession. 

[23 Calc. 80 

See Registration Act, s. 1 7. 

[18 Bom. 92 

[20 Bom. 704 
[21 Bom. 533 


( 550 ) 

IMMOVEABLE PROPBRTY-e otialtided. 

See Small Cause Court, Mofussil — 
Jurisdiction— Immoveable Pbo- 
perty. 

[21 Bom. 387 

See Special or Second Appeal— Small 
Cause Court Suits — Immoveable 
Property. 

[19 Mad. 103, 329 

See Transfer op Property Act, s. 107, 

[22 Calc. 752 

, Contract for sale of. 

See Registration Act, s. 17. 

[18 Bom. IS 

, Delivery of jTossession of. 

See Vendor and Purchaser— Comple- 
tion OP Transfer. 

' [22 Calc. 179 

[17 Mad. 146 

, Execution of decree for. 

See Limitation Act, Art. 178. 

[16 AH, 237 

, Interest in. 

See Cases under Limitation Act, Art. 
144 — Immoveable Property, 

See Registration Act, s. 17. 

[20 Mad. 58 
[21 Bom. 387 

, Payment charged on. 

See Limitation Act, Art. 132. 

[16 AH. 189 

, Suit for. 

See Court-Fees Act, s. 17. 

[16 All. 401 

See Small Cause Court. Presidency 
Towns— JuRisDicnoN — Becoyery 
OP Immoveable Property. 

[17 Mad. 216 

IMPARTIBLE PROPERTY, 

See Ghatwali Tenure. 

[22 Calc, 156 

Set Grant— C oNSTRUcnoN of Grants. 

[17 Mad, 150 

Hindu Law — Custom — Imparti- 
bility. 


[18 Mad. 287 
[19 AU. 1 
[L. R. 23 I. A. 147 
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IMPARTIBLE PROPERTY — oonchtded, . I 

See Cases undee Hindu Law— In- 
heritance — Impartible Pro- 
perty. 

See Hindu Law — Maintenance — 
Right to Maintenance— General 
Cases. 

[20 Bom. 181 

See Hindu Law— Partition— Parti- 
tion OF Portion of Property. 

[17 Mad. 362 

See Hindu Law — Partition— Requi- 
sites FOR Partition. 

[20 Mad. 256 

See Hindu Law— Will— Power of Dis- 
position. , 

[20 Mad. 167 

IMPRISONMENT. 

See Bombay District •IMunicipal Act, 
1884, s. 49. 

[18 Bom. 400 

See Cattle Trespass Act, s. 22. 

[22 Calc. 139 

[19 Mad. 238 

See Compensation— Criminal Cases— 
Compensation for Loss or Injury 
Caused by Offence. 

[22 Calc. 139 

[19 Mad. 238 

See Compensation— Criminal Cases— 
Compensation to Accused on Dis- 
missal OF Complaint. 

[21 Calc. 979 

[22 Calc. 586 
[18 AH. 96 
[19 AU. 73 

See Contempt of Court— General 
Cases. 

[19 Bom. 152 

See Insolvency— Insolvent Debtors 
UNDER Civil Procedure Code. 

[17 AU. 156 

See Maintenance, Order op Criminal 
Court as to. 

[22 Calc. 291 
[20 Mad. 3 

See Railways Act, s. 113. 

[18 Bom. 440 i 

[20 Mad. 385 ' 

See Cases under Sentence — Impri- 
sonment. 

See Sessions Judge, Jurisdiction op. 

[18 Bom. 751 
[18 AH. 301 


IMPROVEMENT. 

See Inventions and Designs Act. 

[17 All, 490 

IM.PROVBMBNTS. 

See Decree — Form op Decree — Mort- 
gage. 

[20 Mad. 120 

See Cases under Landlord and 
Tenant— Compensation for Im- 
provements ON Land. 

, Money expended in. 

See Malabar Law— Mortgage. 

[20 Mad. 124 
Sec Mortgage— Accounts. 

[20 Mad. 124 

IN AM, 

See Grant— Construction op Grants. 

[18 Mad. 25T 

IN AM LAND. 

See Bombay Land Revenue Act, s. 216. 

[18 Bom. 520 

See Bombay Revenue Jurisdiction 
Act. s. 4. 

[18 Bom. 319 

See Jurisdiction op Civil Court — 
Rent and Revenue Suits, Bombay. 

[18 Bom. 625 

See Partition— Right to Partition. 

[21 Bom. 458 

, EnfrancMsement of. 

See Right of SyiT— O ffice or Emolu- 
ment. 

[20 Mad 454 

INAMDAR, RIGHT OP. 

See Landlord and Tenant— Eject- 
ment— Generally. 

[19 Bom. 138 

INCOME-TAX RETURNS. 

Sec Onus op Proof — Documents re- 
lating TO Loans, Execution of, 
AND Consideration for. 

[23 Calc. 950 

INCUMBRANCE. 

See Bengal Tenancy Act, s. 65. 

[21 Calc. 722 
See Cases under Sale for Arrears. of 
Rent— Incumbrances. 

S»-e Sale for Arrears of Revenue — 
Incumbrances. 


[22 Calc. 244 
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INDIAN COUNCILS ACT (24 AND 25 
VICT. CAP. 67). 

) s. 22. 

See FOEFfGNERS. 

’ [18 Bom, 686 

INDIGO PLANTER. 

See Insolvent Act, s. 60. 

[21 Calc. 1018 

INDORSEMENT. 

, Absence of. 

See Promissory Note— Assignment of, 
AND Suits on, Promissory Notes,’ 

[17 Mad. 461 

, Effect of. 

See Jurisdiction— Causes op Juris- 
diction-Cause OF Action. 

[22 Calc. 451 

See Limitation Act, s. 20. ! 

[19 All. 307 

.See Promissory Note— Assignment op, 

. AND Suits on, Promissory Notes. 

[17 Mad. 197 

, Forged. 

See Hundi. 

[18 Bom. 576 

INFORMATION OF COMMISSION OF 
OFFENCE. 

See Accomplice. 

[21 Calc. 328 

INHERITANCE. 

See Converts. 

, [20 Bom. 53, 181 

See Hindu Law — Custom — Inheri- 
tance. 

[21 Bom. 110 

See Cases under Hindu Law— Inheri- 
tance. 

See Mahomedan Law— Custom. 

[21 Calc. 149 

See Malabar Law— Inheritance. ! 

[19 Mad. 1 I 

See Malabar Law— Partition. i 

[17 Mad. 184 

See Succession Act, s. 331. 

[19 Bom. 783 

, Question of. 

See OuDE Estates Act, s. 22. 

[21 Calc. 997 
See Privy Council, Practice op — 
Revivor of Appeal. | 

[21 Calc. 997 ’ 


INJUNCTION. 

Col. 

1. 

Under Civil Procedure Code 

554 

2. 

Special Cases 

555 


(«) Breach of Agreement 

555 


(Z>) Execution of Decree 

556 


{e) Injury or Obstruction to Rights 



of Property 

557 


{d) Intrusion on Office 

558 


See Bombay District Municipal Act, 
1873, s. 42. 

[19 Bom. 212 

See Costs— Special Cases— Payment 
INTO Court. 

[21 Bom. 502 

See Costs— Special Cases— Suit or 
Appeal only Partly Decreed, 

[18 Bom. 474 

See Easement. 

[18 Bom. 616 

See Jurisdiction of Civil Court — 
Cas:?b. 

[20 Bom. 784 

See Jurisdiction of Civil Court- 
Privacy, Invasion of. 

[18 Mad. 163 

See Limitation Act, s. 10. 

[20 Mad. 398 

See Mamlatdars Courts Act, s. 4. 

[18 Bom. 46 

See Prescription— Easements— Light 
AND Air. 

[ 18 Bom. 474 

See Registration Act, s. 17. 

[20 Mad, 58 

See Right of Suit— Privacy, Inva- 
sion of. 

[18 Mad. 163 

See Trade-Mark, 

[24 Calc. 364 

See Valuation of Suit— Appeals. 

[18 Bom. 100, 207 
staying execution. 

See Limitation Act, Art. 179— Period 
FBOA i which Limitation Runs— 
Continuous Proceedings. 

[17 AU. 425 


(1) UNDER CIVIL PROCEDURE CODE. 

1, — Tempoi'ary wjujietion — Civil Frocediive Code 
(1882), ss. 492 and Appointment of receiver,'] 
The distinction between a case in which a tem- 
porary inj unction may be granted and a case in 
which a receiver may be appointed, is that, while 
in either case, it must be aho wn that the property 
should be preserved from waste or alienation, 
in the former case, it would be sufficient if it be 
shown that the plaintiff in the suit has a fair 
question to raise as to the existence of the right 
alleged ; while, in the latter case, a good primd 
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I mJJmCTlOl^-rontinr^ed, 

{!) UNDER CIVIL PROCEDURE CODE— | (2) SPECIAL CASES— 


facie title has to be made out. Sidheswari Dahi 
y. Ahhoyeswari Dahi, I, L. R. 15 Calo. 818, 
appro veil. An order of the lower Court for 
appointment of a receiver under s. 603 of 
the Civil Procedure Code (Act XIY of 1882) was 
set aside, and an order for a temporary injunction, 
under s. 492 of the Cade, granted. Chandi- 
i>AT Jha V. Padmanand Singh. 

[22 Calc. 459 

(2) SPECIAL CASES. 

(rt) Breach of Agreement. 

2. — Agreement not to ioo7'k for a ripal tradeeman 
— SpecifiG Belief Act {I of 1877 ), ss. 22, 54 and 67 — 
Agreement made lolien zander criminal charge-^ 
Discretion of Court in granting specific perform- 
ance — Negative agreement — Damages— Form of 
deeveef] The plaintiff was a milliner carrying on 
business in Bombay, and tbe defendant was in 
bis employment up to the year 1890. In that 
year he left the plaintiffs service, and the plain- 
tiff alleged that at the time he left it. he was 
indebted to the plaintiff for moneys not accounted 
for and also in respect of loans made to him. 
The plaintiff instituted criminal proceedings in 
the Police Court against the defendant for crimi- 
nal breach of trust, and procured a warrant for 
his arrest. The defendant surrendered, and at 
the time of the agreement hereafter mentioned 
the proceedings in this matter were going on. 
The defendant was out on bail, and was then in 
the service of a rival milliner B. On the 1st 
February, 1893, an agreement in writing was 
made between the plaintiff aud the defendant 
whereby the defendant agreed as follows:— (1) 
to pay the plaintiff Us. 1.950 in full settlement of 
the plaintiff’s claim; (2) to enter plaintiff’s 
service as cutter and to serve him for ten years 
from the date of agreement ; (3) to serve plaintiff 
honestly ; (4) in case plaintiff was obliged to 
dismiss him for some " fault,” then until the 
expiration of the said period of ten years, the 
defendant should not carry on the business of a 
cutter or tailor, either directly or indirectly, on 
his own account or as partner or servant of 
another, and in case he should do so, the plaintiff 
should be at liberty to stop him. On the 15th 
February, 1893, the charge of criminal breach of 
trust against the defendant was dismissed, the 
plaintiff offering no evidence in support of it. 
The plaintiff subsequently called upon tbe defend- 
ant to enter his employment in accordance with 
the ilgreement, but the defendant refused, and 
remained iu the service of B. The plaintiff there- 
fore filed this suit praying for an injunction 
restraining the defendant from carrying on 
business as a cutter or tailor for ten years from 
the date of the agreement : — Ffcld, dismissing the 
suit, that the parties were not really on equal 
terms, and that in the exercise of the discretion 
permitted to the Court by s. 22 of the Specific 
Relief Act (I of 1877) the injunction should be 
refused. Callianji Harjivan v. Na rsi Tbicum. 

[18 Bom. 702 


{a) Breach of Agreement— 

Eeld, in tbe same case on Appeal, that .-the 
lower Court was right in refusing either to grant 
specific performance of the agreement or an 
injunction against the defendant, but that, inas- 
much as it had refused an injunction on the 
ground that pecuniary compensation was the 
plaintiff’s proper remedy, it ought not to have 
dismissed the suit, but ought either itself to have 
awarded damages, or to have ordered an inquiry 
as to damages. The plaintiff being held to bo 
entitled to a remedy, the appropriate remedy 
should be awarded. The Appellate Court accord- 
iDgly passed a decree against the defendant, and 
awarded tbe plaintiff Rs. 10 as damages, with 
costs of the appeal, Callianji Harjivan v. 
Narsi Tricum. 

[19 Bom. 764r 

{h) Execution op Decree. 

3. — Ajyplication for Injunction to restrain execu- 
tion of decree — Specific Belief Act — Act I mf 
1877, s. 66 — Multiplicity of proceeding sf] Cer- 
tain traders having failed in business, and being 
indebted to the defendant under a decree of the 
District Court of Trichinopoly, entered into a 
composition with their creditors, and a deed was 
executed to which the defendant became a party 
in respect of bis judgment-debt. The defendant 
subsequently applied for execution of this decree. 
The trustees, to whom the debtors’ assets were 
made over under the deed, together with the 
debtors, now brought a suit in the same Court 
for an injunction restraining the defendant from 
executing or proceeding to execute his decree. 
The plaint was rejected by the District Judge- 
after it had been registered and numbered, and a 
written statement had been filed : — Held, that 
the injunction^ sought for was not necessary to- 
prevent a muldplicity oi? proceedings within the 
meaning of the Specific Relief Act, s, 56, cl. (a). 
Semhle : The suit for the injunction prayed for 
was not maintainable with reference to the 
Specific Relief Act, s. 56, cl. (h), Yenkatesa 
TaWKER V . Ram A SAMI Chettiar. 

[18 Mad. 338 

4:,— Temporary in junction to stay sale in execu- 
tion^ of decrfe—Specific Belief Act (I of 1877), 
ss, 53 and 66 — JnrlsdiGtion to grant temporary 
injunction— Civil Procedure Code ( 1882 ), ss,. 
492 and 311 — Material irregularity in sale.l 
In a proceeding for execution of a decree, pend- 
ing before the District Judge, certain immove- 
able properties having been ordered to be sold,, 
an application was made by a third party that 
property No. 1 on the sale list should be sold 
after the other properties on the list. The appli- 
cation was rejected, and the appellant brought a 
suit in the Court of the Subordinate Judge for 
a declaration that the property was not liable to 
be sold, and he also applied for an injunction to 
stay the sale of that property, which was 
granted by the. Subordinate Judge. The Diafcriet- 
Judge, in accordance with that injunction, post- 
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INJUNCTION — coiiiitmed. 


IN JUNOTI Z « if e . 


(2) SPECIAL CA&ES~-£?orito£e<^, 


(2) SPECIAL O^^^^-^ooiwlnded, 


{b) Execution of T>E,G^^^~oofiohtcleti, 

poned the sale Df property 'N'o. 1, and caused two 
ot^ier properties on the list to be sold. Objection 
was made under s. 311 of the Civil Procedure 
Code that the District Judge had acted with mate- 
rial irregularity in postponing the sale, inasmuch 
as the injunction was not binding upon him, being 
one not granted by a superior Court, and the 
Subordinate Judge having no power to grant it 
under s. 56 of the Specific Udief Act (I of 
1877) : — Held, that s. 56 of the Specific Relief 
Act (I of 1877) applies only to perpetual injunc- 
tions, temporary iujmictious being left by s. 53 
to be regulated by the Code of Civil Procedure, 
and s. 56 was not intended to affect injuuc- 
•tions applied for under s. 492 of the Civil 
Procedure Code. The temporary injunction, there- 
fore, granted by the Subordinate Judge was not 
ultra virea ; and the District Judge was bound to 
postpone che sale as he did, and he did not act- 
irregularly in doing so. Bhuromdlmr Sen v, Agra 
Bank, I. L, R. 4 Calc. 380 ; I. L. R. 5 Calc. 86. 
on review, distinguished ; Brojendro Kumar 
Rai Ghowdhry v. Rup Lai Das, I. L. R. 12 Calc. 
515, referred to. Amir Dulhin alias Mahamdi- 
JAN V. Administe.^tor-General of Bengal. 

[23 Calc. 351 

(g‘) Injury or Obstruction to Rights 
OP Property. 

5. — Joiat famdly 'property — lujanetioti by oae 
member of a joint Hindu family against another, 
when granted.] In disputes between members 
of a joint Hindu family with respect of joint 
property, the exercise of the Court’s jurisdiction 
to grant relief by iujunction should be confined 
to acts of waste, illegitimate use of the family 
property, or acts amounting to ouster. Anant 
Ramrav V. Gofal Balvant. 

' [19 Bom. 269 

Q, — Light and air, Infrlngment of right to — 
Basement—Speoliio Relief Act (I of i877), s. 54.] 
Dhunjlbhoy v. Lisboa Goivasji Unirigar, I. L. R. 13 
Bom, 262 ; and Ghanasham Nilkaiit Nadkarni v. 
Moroha Ram Ghandra Bai, I. L. R. IS Bom. 474, 
followed and approved, as to the circumstances in 
which the Court will grant an in junction where a 
right to light and air is infringed. Sultan 
Nawaz Jung v. Rustomji Nanabhoy. 

[20 Bom. 704 

7. — Digging so as to endanger neighbour s land 
— Specific Relief Act (/ of 1877), s. 54 — 
Threatened damage . — Damage occurring after suit 
— Cause of action —Right of suit,] Where an act 
threatening danger to a person’s laud is such that 
injury will inevitably follow, a Court may grant 
a perpetual in junction restraining the continu- 
ance of that act, even thouirh no damage has 
actually occurred before institution of suit. And 
where actual injury has occurred subsequently 
to the filing of the plaint, the plaint may be 
amended so as to show the nature and extent of 


[o) Injury or Obstruction to Rights of 
Property — aonclnded. 


such injury. Pattlsson v. Gilford, L. R. 18 Eq. 
259, applied. Bindu Basini Chowdhsani v. 
Jahnabi Chowdhrani. 

[24 Oalc. 260 


8 . — Specific Relief Act {I of 1877), 54 — Ease- 

merit — Light and air —Injunct ion or damages,] It 
was not intended by s, .54 of the Specific Relief 
Act, 1877, that a man should not have an injunc- 
tion granted to him unless his property would 
otherwise be practically destroyed if the injunc- 
tion were not granted. Where the plaintiff had 
for over twenty years carried on the business of 
manufacturing a particular kind of cloth in a 
certain house, and the defendant built in the 
neighbourhood of that house in such a manner 
as to render the plaintiff’s house practically 
useless for the purposes of his manufacture, it 
was held that^he plaintiff was entitled to an 
injunction and not merely to damages. Aynsley 
V. Glover, L. R, 18 -Eq. 544 ; and Holland v. 
Worley, L. R, 26 Ch. D. 585, followed. Dhnnju 
hhoy Goicasjl Unirigar v. Lisboa, I. L. R. 13 
Bom. 252 ; and Ghanasham JS'ilkant Nadharni 
V. Moroba Ram Ghandra I. L. E. 18 Bom. 
474, referred to Taro v. Sana-ullah. 

[19 All. 259 


{d) Intrusion on Office. 

Q,— Purchaser of share in hulharni vatan and 
joshivritti — Obstruetion in performance of dttties 
^Specific Relief Act (I of 1877), 54.] The 

plaintiff, who had bought a share in a hulhami 
vatan and joshi vritti, was obstructed by the 
defendants in the performance of his duties : — 
Held, that he was entitled to an injunction against 
the defendants. MoRO Mahauev v. Anant 
Bhimaji. 

[21 Bom. 821 

INJURY OR OBSTRUCTION TO 
RIGHTS OP PROPERTY. 

See Injunction — Special Cases — 
Injury or Obstruction to Rights 
of Property. 


See Cases under Right of Suit — 
Injury to Enjoyment of Proper- 
ty. 


INSANITY. 

See Hindu Law — Inheritance — Di 
VESTING OF, Exclusion from, anb 
Forfeiture of, Inheritance- 
Insanity. 

[22 Calc. 864 

of judgment-dBbtor. 

See Sale in Execution of Decree- 
Setting ASIDE Sale — Irregular- 
ity. 


[19 Mad. 219 
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INSANITY — concluded. 


INSOLVENCY — continnecl. 


2 ^ — Unsomidness of mind — Penal Code {Act 
XLV of 1860), 5 . 84.] Where the unsound- 
ness of mind deposed to was not such as would 
make the accused incapable of knowing the 
nature of the act, or that he was doing what was 
contrary to law. it was held to be insufficient to 
exonerate him from responsibility for crime 
under s. 84 of the Penal Code. Queen-Empress 
V, Razai Mia. 

[22 Calc. 817 

2.-~Penal Code (AetXLVof 1860), 
sonndness of mind — Legal test of criminal liability,] 
A person subject to insane impulses, but whose 
cognitive faculties appear to be unimpaired, is 
not by virtue of s. 84 of the Indian Penal Code 
exempt from criminal liability. Semble : In ex- 
treme cases it is difficult to say that the cognitive 
faculties are not affected when the will and 
the emotions are affected.* It may therefore be 
said that, under the provisions of s. 84 of the 
Penal Code, exemption from criminal liability by 
reason of unsoundness of mind extends as well 
to cases where insanity affects the offender’s will 
and emotions as to those where it affects his cog- 
nitive faculties. Queen^Em^press v. Lahslman 
Pagdu, I. L. R. 10 Bom. 512 : Queen'Empress v. 
Venliatasami^ I. L. R. 12 Mad. 459; and Qxieen- 
Empress v. Pazai Mia,, I, L. R. 22 Calc. 817, 
followed. Queen-Empress v, Kader Nasyer 
Shah, 

[23 Calc. 604 


INSOLVENCY. Col, ; 

1. Assignments by Debtor ... 569 ; 

2. Claims of attaching Creditors and 

Official Assignee ... 560 

3. After-acquired Property ... 562 

4. Insolvent Debtors under Civil Proce- 

dure Code ... 563 j 

See Civil Procedure Code, s. 357. 

[19 All. 144 

See Debtor and Creditor. 

[20 Bom. 636 , 

See Deed— Construction. 

[20 Bom. 310 

See Cases under Insolvent Act. 

, Order in, Appeal from. 

See District Judge, Jurisdiction of. 

[17 Mad. 377 

proceedings. ^ 1 


See Costs— -Taxation op Costs. i 

[24 Calc. 891 | 

(1) ASSIGMIENTS BY DEBTOR. | 

1. —Assignment of stock in trade — Eqnitabla^ j 
lien — Preferexitial creditor — Insolvency, Act of— | 
Insolvent Act (11 and 12 Viet. cap. 21), s, 9.] An ' 
insolvent in debt to a bank had given a promissory ' 
note for the full amount of the debt due. He I 
^so gave, by way of collateral security for the i 


(1) ASSIGNMENTS BY T>mVOV~-concluded. - 

promissory note and for any future advances, a 
letter of lien over his stock-in-trade, &c., and 
undertook at the time to execute, Whenever called 
upon to do so, an assignment of his business. 
This undertaking was never carried out. Two 
years and three months from the date of the loan 
the insolvent had addressed a letter to the bank 
enclosing a cheque for Rs. 600, and requesting 
that it should be placed to the credit of the loan 
account: — Held, that as regards the’ amount of 
the debt secured by the letter of hypothecation, 
the bank was entitled to rank as preferential 
creditor; such letter creating a good equitable 
charge on existing assets. The assignment con- 
templated by the letter of hypothecation amount-, 
ed to an act of insolvency within the meaning 
of s. 9, Insolvent Debtors Act, and created no 
equity available as againsfc the Official Assignee. 
In the Matter op Summers. 

[23 Calc. 592 

2. — Attempted preference — Equitable mortgage 
by deposit of title-deeds — Omis of p)v oof — Evidence 
Ac^(Iof 1872), \%and2l — Admission by party — 
Omission to object to admissibility of evidence.] 
After an adjudication, under the Statute 11 and 12 
Viet. cap. 21, of insolvency against a trader in 
Calcutta, a creditor brought this suit against 
him and the Official Assignee as co-defendants, 
the latter alone defending. The claim was for 
payment of a debt, and in default to obtain an 
order for the sale of land upon which the creditor 
averred that he held an equitable mortgage by 
deposit of title-deeds with him, before the ad- 
judication, as security for the ^CoV.—Held^ that 
the burden was upon the plaintiff of proving the 
deposit by way of equitable mortgage to have 
preceded the adjudication. The Courts below 
having differed as to whether this prior possession 
had or had not been proved, an examination of 
the evidence led to the conclusion that the plain- 
tiff had failed to prove thsTo the title-deeds had 
been deposited before the date of the adjudication 
as alleged by him. On the question whether the 
Courts below should, or should not, have received 
in evidence the testimony of a witness who had 
been informed by the plaintiff before the adjudi- 
cation that documents relating to land had then 
been deposited with him as security by the person 
who was afterwards insolvent and who was the 
first defendant in this , suit: — Held, that this 
being an admission by a party within s. 21 of the 
Evidence Act, 1872, could not be used as evidence 
in the plaintiff’s favour.* And held that an erro- 
neous omission to object to the admission of such 
testimony did not make it available as a ground 
of judgment. Miller v. Madho Das. 

[19 All. 76 
[L. R. 23 I. A. 106 

(2) CLAIMS OF ATTACHING CREDITORS 

AND OFFICIAL ASSIGNEE. 

3. — Attachment before judgment — Insolvency of 
defendant whose property has been attached before 
judgment— Eight of Official Assignee to attached 
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(2) CLAIMS OF ATTACHING CREDITORS 
AND OFFICIAL ASSIGNEE-co;i^^?iue(^. 

]oro)}erty — Practice— Glvil Procedure Code (1882), 
ss. 2J8. 281, 351 ^?id 487.] Plaintiffs filed a suit 
in a Subordinate Court and attached befbre 
judgment some moveable property of the defend-, 
ant. Before the hearing of the suit, the defend- 
ant filed a petition in Bombay under the In- 
solvency Act, and a vesting order was made: — 
Held, that the Official Assignee was entitled by 
an application to the Court, in which the suit 
was filed, to have the attachment raised before 
the defendant was declared an insolvent. Where 
a vesting order is made after attachment, and 
before decree, the title of the Official Assignee 
takes effect, and prevents the attaching creditor 
from obtaining satisfaction of his decree by a 
sale. In such a case the Official Assignee can 
move by an ordinary motion instead of a regular 
suit. Java v. Jadavji, 1 Bom. 224, referred to. 
SMI) Kristo V. Miller, I. L. R. 10 Calc. 150; a^jd 
Sadayappa v. Ponnaria, I. L. R. 8 Mad. 654, 
referred to and followed. Turner v. Pestonji 
Fardunji. 

[20 Bom. 403 

4. — Partnership — Insolvency of one partner — 

, Vesting order—Sul)seguent decree against Insolvent 
and cdtacliment of the firm property in exeemtion 
^ — Claim hy Official Assigyiee to set aside attach- 
onent — Civil Procedure Code (1882), ss. 278 — 283,] 
The defendant was the manager of a joint 
Hindu family, consisting of himself and two 
nephews, carrying on a family business in Bombay, 
Madras, and other places. In a suit brought in the 
High Court of Bombay against him as manager 
of the said joint family, a decree was passed on 
the 11th April, 1896, which was in terms against 
the defendant alone. On the same day certain 
property in Bombay, in which (as found by the 
Judge) the nephews and the defendant were 
jointly interested, was attached in execution of 
the decree. Two days previously, however, viz.^ 
■on the 9th April, 1896, the defendant bad been 
adjudged an insolvent by tlie Insolvent Court at 
Madras under s. 9 of the Indian Insolvent Act 
(Statute 11 and 12 Viet. cap,'2V), On the 6th 
May, 1896, the Official Assignee took out a sum- 
mons to have the attachment removed : — Held, \ 
■that the claim of the Official Assignee must 
prevail, and the property be released from attach- 
ment. As at) the time of the claim of the 
Official Assignee the defendant’s schedule bad 
not been filed, the claim was therefore governed 
hy 8. 278 and the following sections of the Civil 
Procedure Code (Act XIY of 1882). As^ at the 
time of the attachment the defendant’s interest 
in the property had by the vesting order been 
-completely divested from him and vested in the 
Official Assignee, the property was in his posses- 
-sion partly on account of the Official Assignee and 
■partly on account of the solvent partners of his 
firm ; that is, wholly on account of other persons. 
All his property and all he could honestly dispose 
of, whether for his own benefit or for the bene- 
fit of the joint family, had prior to the attach- 
.■ment passed to the Official Assignee, and, conse- 


INSOLVENCY — continued, 

(2) CLAIMS OF ATTACHING CREDITORS 
AND OFFICIAL ASSIGNEE— 

quently, there was nothing which the decree- 
holder could attach and sell, Where subsequently 
to the insolvency of one of several partners a 
decree is obtained against the firm, and property of 
the firm is attached in execution, such attachment 
should be removed. By allowing the execution, 
the solvent partners abandon their right of ad- 
ministering the joint estate. and in the interest 
of the joint creditors, the decree-holder must be 
restrained from going on with the execution, and 
the partnership assets will oe applied by the In- 
solvent Court in paying the joint creditors rate- 
ably, the Official Assignee receiving the insolvent's 
share of the surplus, and the rest being handed 
over to the solvent partners. Sardaemal Jago- 
NATH V. ARANVAYAL SAJiH APATHY. 

[21 Bom. 205 

(3) AFTER-ACQUIRED PROPERTY. 

Q,— Insolvent Act (Statute 11 and \2 Viet, cap. 
21), ss. 7 and 27 — Salary — Pc7ision — Personal 
earnings of insolvent — Attachment previous to 
vesting order.'\ After-acquired property of an 
insolvent, whether it consists of salary, personal 
earnings, or property of a different kind, is pro- 
perty which vests in the Official Assignee, but 
subject to the provision of s. 27 of the Indian 
Insolvent Act as to salary and pension, and subject 
to the unwritten law as to pensonal earnings 
sufficient for the maintenance, according to his 
I position in life, of the insolvent and his family, 
Accordingly, the Official Assignee is not entitled 
to claim such salary or income except by means 
of an order obtained under s. 27 of the Act, nor 
such personal earnings at all unless and until in 
either case the insolvent has accumulated a 
margin beyond what has been required for his 
adequate support. An attachment upon the 
salary of a railway servant ceases to be operative 
after he has filed his petition in insolvency, and 
should be withdrawn on notice being given of 
the making of the vesting order. In the Matter 
OP Donaghue. 

[19 Bom. 2321 

6 . — Insolvent Act (ll and 12 Viet. cap. 21), 5 . 7 
— Uncertifieated hisolveiit — After-a egu Ired landed 
property — Mortgage hy insolvent — P Ights of Official 
Assignee.^ The Official Assignee applied, under 
the Insolvent Act, s. 36, for the delivery up to him 
of a house and furniture of which the occupants 
were in possession under a mortgage from an 
insolvent, dated December, 1891. It appeared that 
the insolvent had been adjudicated in 1888, and had 
received her personal discharge in 1890. and had 
obtained the house in question under a deed of 
gift in April, 1891, and had died intestate in May, 
1892, having never obtained a discharge under s. 
59, The mortgagees took their mortgage with 
notice of the insolvency of the mortgagor. The 
Official Assignee did not become aware that the in- 
solvent had acquired the property in question till 
September, 1892, when he intervened and claimed 
the property free from the mortgage 
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(3) AFTER-ACQUIRED PROPERTY— 

that the Official Assignee was entitled to the 
mortgaged property free from the mortgage. 
Rowlandson v. Champion. 

[17 Mad. 21 

— JJeceamd insolvent debtor — After-acquired 
proverty— Whether it vests in his adonmistrator or 
in the Official Assignee— Policy of insurance— Vest- 
inn order. Effect of —Insolvent .4^?^ (11 and 12 Viet, 
■mp. 21), ‘U] The Official Assignee sold a policy 

of insnrance on the life of an insolvent, who, after 
obtaining his personal discharge, died.^ The pur- 
chaser, having bought the policy mainly for the 
benefit of the insolvent, paid most of the sum 
realised by him upon, it to the Administrator- 
General, who was about to take out letters of 
■administration to the pstate of the insolvent ; 
Bold, that the Administrator-General was entitled 
to the proceeds of the policy in preference to the 
Official Assignee. iN RE ACKRILL. 

[18 Mad. 24 


(4) INSOLVENT DEBTORS UNDER CIVIL . 

PROCEDURE CODE. ' 

Q^^Oiv'd Procedure Code (1881 ), 5. 344— 
passed on appeal— Jurisdiction of original Court 
to make declaration of insolxency A suit for 
money was dismissed, hut on appeal the High 
Court passed a decree for the plaintiS. The 
judgment-debtor made an application to the 
Court of first instance under Civil Procedure Code, 
s. 844. to be declared an insolyent : — Held, that the 
Court bad jurisdiction to make the declaration 
sought for. Jambcvayyan Venkatarayar. 

[19 Mad. 65 

9^ Civil Vrocedurc Code (1882), .ss. 344 to 360 — 

Juridiction of second class Subordinate Judge's 
Court invested by the Local Government with in- 
solvency j Hrisdietion — Debt of a scheduled creditor 
'exceeding Rs 5.000.] Where a person, arrested in 
execution of a decree for money by the Court of a 
second class Subordinate Judge invested under 
s. 360 of the Civil Procedure Code with the 
powers conferred on District Courts by ss. 344 to 
659 makes an application to the Subordinate 
Jud^ge's Court under s. 344, that Court has power 
to entertain it and to make the declarations re- 
ferred to in ss. 344 to 359, and the fact that a debt 
due to a scheduled creditor exceeds Rs. 5,000 does 
not deprive it of jurisdiction. Shankar Raghu- 
NATH r. VlTHAL BaDAJI. 

{21 Bom. 45 

Civil Procedure Code (188*2), s. 344 seq . — 

-ipplicatlon for a declaration of insolvency showing 
Ciat applicant has assets apparently in excess of 
his liabilities— Burden of proof} It does not 
follow that because a person has assets of a nomi- 
nal value in excess of his liabilities he is not 
entitled to be declared an insolvent. But where 
a person applies to be declared an insolvent, and 
shows in his statement that bis assets exceed his 
liabilities, he must show also that by the sale of 
bis interests or other realization of his assets a 


INSOLVENCY-^ ontinued. 

(4) INSOLVENT DEBTORS UNDER CIVIL 
PROCEDURE CODE — continued. 

sum would not be secured which would enable 
him to pay his debts in full, ^fjoivalla Nafjh v* 
Pdrhatty Bibi^ 1. L. R. 14 Calc. 125, discussed. 
Baldeo Das r. Sukhdeo Das. 

[19 All. 125 

W. —Civil Procedure Code (1882), ss. 351, 35.-, 
356 and 357 — Insolvent bnl nnd.ischavged judg- 
ment-debtor — AppUeation by scheduled creditors 
to sell subsequently -acquired property of the in* 
solvent.} The provisions of s. 357 of the Code of 
Civil Procedure are non applicable until the insol- 
vent has been discharged under s. 351 or s. 355 of 
the Code. Hence where some of the scheduled 
creditors of a judgment-debtor, who had been 
declared an insolvent, and in respect of whose 
property a receiver had been appointed, but who 
had not been discharged, presented an application 
to the Court, purporting to be made under s. 357 
of the Code of Civil Procedure, praying for the 
sale of certain property wl)ich had come by inherit- 
ance to the judgment-debtor, and the Court, also 
purporting to act under s. 357 of the Code, made 
an order on such application allowing the pro- 
perty in question to be released from attachment 
ou deposit by the insolvent of oae-third of the 
scheduled debts ; it was held that, although the 
Court might have acted under s. 356 of the Code, 
yet as its order purported to be under s. 357 it 
was ultra vires and must be set aside. GaneshI 
Lal V. iVlDSARiiAT Adi ; Girwau Lad v. Mus- 

ABRAT ALI. 

[16 AU. 234 

12. — Civil Procedure Code (1882), ss. 350, 359 
a7id 373 — Powers exercisable by Court under 
s. Imprisonment — Withdrawal of applica* 

tion by applicants ivlthout permission to renew 
— Payment of costs as a conditioyi 'precedent to- 
the granting of permission to withdraw.} A 
Court acting under s. 359 of the Code of Civil 
Procedure may, ou the nfbtion of a creditor under 
certain circumstances, order the imprisonment 
of an applicant for a declaration of insolvency, 
or it may, under certain circumstances of its own 
motion, send the applicant to be dealt with by 
a Magistrate ; but it cannot unless moved by a 
creditor, pass au ordti* of imprisonment under 
that section ; and if on the motion of a creditor 
it has ordered the imprisonment of tho applicant, 
it cannot subsequently net under the last clause- 
of s. 359. Kadi>' Bahhsh v. Bliawani Prasad, 
1. L R. 14 All. 145, referred to. Where an appli- 
cation for a declaration of insolvency having 
been filed, the applicant asked and obtained per- 
j mission to withdraw the application absolutely, 

! i.e., without permission to renew the application, 

' it was held that the Court could not make the 
payment by the npplicant of the opposing cre- 
: ditor’s costs a condition precedent to the granting 
; of such permission so as to enable the Court 
; subsequently to revive the proceedings commenced 
by the application, but that such proceedings 
• were finally determined by the applicant’s with- 
: drawal. Haidar Shah v. Jamna Das. 

[17 All. isa 
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(4) INSOLVENT DEBTORS UNDER CIVIL 
PROCEDURE QOT>^—Gou.Glndeil, 

Procedure Code (1882), . 5 . 351 — 

■' Offier act of had faith '"‘—Act of bad fajitli 
oonimitted by applicant for declaration of in- 
solvency antecedently to his apjolication.'] The 
expression any other act of bad faith ” as used 
in s. 351, cl. (d) of the Code of Civil Procedure, 
means any act of bad faith not before mentioned 
in s. 351 which bears directly upon the conduct 
of the debtor in the matters leadiug- up to his 
application for insolvency, and will not exclude 
any act of bad faith by which he has incurred a 
then still subsisting liability to any of his credi- 
tors, whether the particular creditor is or is not 
the creditor whose decree is in execution, and 
whether or not the bad faith is connected with 
the liability which has resulted in that decree. 
Baraclii PacJii v. Pierce, Leslie 4' Go,, I. L. R. 
2 Mad. 219, approved ; Salamat Ali v. Minaliani, 
I. L. R. 4 Ail. 337, distinguished. Gopal DaS v. 
Bihart Lal. 

[17 AIL 218 

14 . — Civil Procedure Code (1882), ss, 344, 351 
and 354 — Order for sa2e of mortgaged property in 
eseeoution — Ajoplicatlon by judgment-debtor to be 
declared insolvent — Sale in exeeution ‘pending 
application — Effect of subsetgvent declaration of 
msolvency An order for the sale of mortgaged 
property had been made on the application of 
the mortgagee who had got a decree, and before 
the sale had taken place, the mortgagor (judg- 
ment-debtor) applied to be made insolvent under 
344 of the Civil Procedure Code (Act XIV 
of 1882). Five months after the sale he was 
duly declared an insolvent under s. 351 : — Lheld, 
that the subsequent declaration of the mortga- 
gor’s insolvency did not affect the sale or render 
it illegal. No consequences in derogation of the 
ordinary rights of judgment- creditors follow from 
an application by the judgment-debtor under 
3 . 344 of the Civil Procdure Code. It is only 
when a receiver is appointed under s. 351 that 
the property of the insolvent vests in the receiver 
under s. 354, and the rights of the creditor are 
interfered with. It is not provided that such an 
order shall have any retrospective effect. Ishvar 
Lakhmidat V. Hapjivan RAMJ!. 

[21 Bom. 681 

INSOLVENT ACT (11 AND 12 VICT. 
OAF. 21). 

See Debtor and Creditor. 

[20 Bom, 636 

_S, 5 , — Jurisdiction-- Residence — Tnsolvency ,1 
There is nothing to show that the residence con- 
templated by s. 5 of the Insolvent Act must 
necessarily be a permanent residence ; the object 
of that section being to extend the benefit of the 
Act to those who could be said to be bond fide 
residents, for the time being, within the jurisdio- 


INSOLVENT ACT (11 AND 12 ViOT, 

CAP. 21) — Gontinned, 

tion of the Court at the time they filed their 
petitions. In the Matter of De Momet. 

[21 Calc, 634 

2. — S. 5. — Letters Patent High Court, cLs. 18 
and 44 — Jurisdiction of High Court, Bombay — Sta- 
tute 24 and 25 Viet. cap. 104 ( Bigli Court's Charter 
Act), .V. 11 — Act P of 1872 — Trader at Karachi 'pre- 
senting petition in Bombay — Relation of Insolvent 
Goui't to High Gouo't — Effect of Acts limiting 
jurisdiction of High Court on jurisdiction of In- 
solvent Court.] J C, ^ European British subject 
residing at Karachi in Sind, failed in biisines.s iu 
1895, and, on llth June ol that year, he filed his 
petition in the Court for Relief of Insolvent 
Debtors in Bombay that, having regard 
to Act V of 1872, real with cl. 18 of the Letters 
Patent, 1865, the Court had no jurisdiction 
to entertain the petition. By s. 5 of Statute 
11 and 12 Viet. $ap. 21, the Insolvent Court was 
given jurisdiction over residents within the- 
jurisdiction of the Supreme Court of Bombay. 
The jurisdiction of the Supreme Court extended 
over all inhabitants of the town and island of 
Bombay and over European British subjects in 
any of the factories subject ro or dependent on 
the Government of Bombay. The jurisdiction 
of the Insolvent Court as defined by the above 
section remained unaffected by the establishment 
of the High Court in the place of the Supreme- 
Court, except so far as it may be limited by 
cl. 18 of the Lejifcers Patent, 1865. A Euro- 
pean British subject residing within the 
Presidency of Bombay, though outside the town 
and island of Bombay, may petition the In.solvenfc 
Court of Bombay for relief. The powers and 
authority originally of the Supreme Court and 
now of the High Court given by the Insolvent 
Act form a branch of the jurisdiction of the 
High Court, and are therefore subject to auy 
legislative restrictioti of that jurisdiction whether 
imposed by the Letters Patent} or by any subse- 
quent enactment. The power of the High Court, 
and any Judge of it, to exercise the jurisdiction of 
the Insolvent Court, whatever the jurisdiction may 
be, is locally limited by cl. IS of the Letters Patent, 
1865, to the Presidency of Bombay, and cannot be 
exercised outside that Presidency or outside any 
area within it to which it may by subsequent 
enactment be restricted. The effect of ol. 44 of the 
Letters Patent. 1865. which niake.s the provision 
of cl. 18 subject to the legislative powers of 
the Governor-General iu Council, must be that 
any Act of the Governor-General in Council, still 
further limiting the jurisdiction of the High 
Court and excluding it from any place even with- 
in the Presidency, must alflo still furrher narrow 
the jurisdict,ion of the Insolvent Court, for other- 
wise the Judge of the High Court presiding as 
Commissioner would be exercising jurisdiction in 
a place where his jurisdiction under cl. 18, by 
virtue of which alone he couUi act as Commia- 
sivoner, had been abolished. Act Y of 1872 is 
.such an Act. IN THE Matter op Currie. ^ 

[21 Bom. 405’ 
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INSOLVSNr ACT (11 AND 12 VICT. 

CAP. 21) — GiVitlmied. 

, s. 7. 

See Insolvb^tcy— After-acquired Pro- 

PERTT. 

[17 Mad. 21 
[18 Mad. 24 
[19 Bom. 232 

1. — S. 7. — liuolvency of managing member of 
n Hindu family — Effect of vesting order — Official 
Assigned s i^ower tc convey latidS\ The manag-ing 
member of a Hindu family was adjudicated an 
insolvent, and a vesting order was made. The 
Ofidcial Assignee conveyed a house forming part of 
•the family property of the insolvent to the plaintiff, 
who now sued for possession. The second defend- 
ant was the younger brother of the insolvent ; 
the other defendants were the insolvent’s sous : — • 
Held, the effect of the vesting order was to entitle 
the Official Assignee to the shares of the co-par- 
■G^ners as well as that of the insolvent, Falter- 
■chand Motlchand v. Moticliand Hurruelt Cliand, 
J. L. R. 7 Bom. 138 ; and he was entitled to trans- 
fer such shares provided the debts for p.ayment of 
which the property is disposed of were shown to 
have been incurred for purposes binding on such 
shares. The plaintiff did not prove that the debts 
which led to the adjudication were incurred for 
the necessary purposes of the family, aud the 
insolvent’s sons did not prove that they were 
incurred for immoral purposes, — Held, therefore, 
‘that the Official Assignee could only convey the 
shares of the sons of the insolvent, and accordingly 
•that the plaintiff was entitled to a moiety of the 
house only, and that the house should be sold aud 
•half the sale-proceeds paid to him. Rangayya 
-Chetti i?. Thanikachalla Mudali. 

[19 Mad. 74 

2. —S. 7. — Vesting order, Effect of — Interest 
>of reversioner expectant on loklow's death.'\ B aud 

M were brothers. M. was adopted by his cousin’s 
widow, and as adopteii son had succeeded to pro- 
perty. He died childles.s in 1870 or 1872, leaving 
his widow as his heir. His brother B was next 
reversionary heir after M's widow, and in 1880 
he (R) became insolvent, and his estate vested in 
the Official Assignee, who sold to the plaintiff bis 
interest in certain mortgaged property which had 
belonged to M and was then in the possession of 
M's widow as his heir. 3rs widow died in 1886, 
and after her death the plaintiff sued to redeem 
the property from the mortgage : — Held, that at 
■'the date of his insolvency M's widow being then 
alive, the interest of B as reversionary heir in 
the said property was only a spes successiotiis: 
which could not vest in the Official Assignee. The 
plaintiff therefore took no interest in the pro- 
perty by his purchase from the Official Assignee. 
Anaji V . Ratnoji Krishnaray. 

[21 Bom. 319 

3. — S. 7. — Vesting order— Subsequent attaehment 
■^Dumissalof insolvency petition and discharge of 

^resting order — Creditors' trustees, Bight of, against 
attaching creditor and sale in execution of his 


INSOLVENT ACT (11 AND 12 VICT. 

CAP. 21) — continued. 

decree.'] A judgment-debtor was declared an 
insolvent by the Court for the Relief of Insol- 
vent Debtors, Madras, and a "Vesting order was 
made. Part of his property was subsequently 
att ached in execution of a decree. Afterwards, 
his petition in insolvency was dismissed and the 
vesting order discharged. On the same date a 
creditor’s trust-deed was executed, of which the 
plaintiffs were the trustee?. They now sued to 
set aside the proceedings in execution and to 
cancel the sale of the property which had been 
sold in execution after the date of the trust- 
deed -.—Held, that the suit was not maintainable. 
Ramasami Kottadiar V . Murugesa Mudali. 

[20 Mad. 452 

, s. 9. 

See Insolvency — Assignments by 
Debtor. 

[23 Calc. 592 

1.— S. 9. — Act of insolvency — Jurisdiction of 
Insolvent Court— Evidence Act (/ of 1872), s. 44 
— Collusion in obtaining adjudication— Partner- 
ship —Insolvency of one partner — Firm carried 
on at several places.] The defendant was the 
manager of a joint Hindu family consisting of 
liim.self aud two nephews carrying on a family 
business in Bombay, Madras, and other places. 
In a suit brought in the High Court of Bombay, 
against him as manager of the said joint family, 
a decree was passed on the 1 1th April, 1896, which 
was in terms against the defendant alone. On 
the same day certain property in Bombay, in 
which (as found by the Judge) the nephews and 
the defendant were jointly interested, was attach- 
ed in execution of the decree. Two days pre- 
viously, however, viz., on the 9th April, 1896, the 
defendant had been adjudged an insolvent by the 
Insolvent Court at Madras 4iader s. 9 of the Indian 
Insolvent Act (Statute 11 aud 12 Viet. cap. 21). 
On the 6th May, 1896, the Official Assignee took 
out a summons to have the attachment removed. 
It was contended that the creditor’s petition in 
the Madras Insolvent Court disclosed no act of 
insolvency which could legally justify an adju- 
dication under s. 9 of the Indian Insolvent Act 
(11 and 12 Viet. cap. 21), and that the adjudi- 
cation order was therefore made by a Court not 
competent to make it within the meaning of 
s. 44 of the Indian Evidence Act ( I of 1872), 
and that, coasequeutly, both it and the vesting 
order were nullities, and the Official Assignee of 
Madras ha I no title to the attached property : — 
Held, that the order, although io might be erro- 
neous and subject to reversal on appeal, was 
within the competency of the Madras Insolvent 
Court: — also, on the evidence, that there 
was no proof of such collusion between the credi- 
tor and the insolvent in obtaining the order of 
adjudication as would bring that order within 
s. 44 of the Indian Evidence Act (I of 1872). 
Sardarmal Jagonath V , Aranvayal Sabha- 

PATHY. 


[21 Bom, 205 
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INSOLVENT ACT (11 AND 12 VICT. 
CAP. 21) —continued. 

2. — S. ^. — Adjudication of insolvency — Gon- 
current proceedwys in two Insolvent Gonrts in 
India — High Gouft, Jurisdiction of — Discretion 
of Court to which second ogoplication for adjiihi- 
cati^^^ order is made — Act of insolvency — Depar-^^ 
tore from jurisdiction with intent to delay creditors 
— Stay of proceedings.'] On the 23rd April, 1896, 
A was adjudged insolvent under s. 9 of the Indian 
Insolvent Act (Statute 1 1 and 12 Yict. cap. 21) by 
the Court for the Relief of Insolvent Debtors at 
Bombay atthe instance of certain creditors resident 
in Bombay. He subsequently took out a rule to 
annul the order of adjudication on the ground 
that at the date of the said order he had already 
(viz., on the 9th April, 1896) been adjudged an 
insolvent by the Insolvency Court at Madras : — 
Held, discharging the rule, that the prior adju- 
dication of the Madras Court did not deprive the 
Court at Bombay of jurisdiction to adjudicate 
him an insolvent at the instance of a Bombay 
creditor. The latter Court, however, was not 
bound under s. 9 to make such order, but had a 
discretion to refuse it if, having regard to all the 
circumstances of the case, it considered that ad- 
judication in Bombay would be useless. Subse- 
quently to the order of adjudication in Bombay, 
and while it was still in force, the insolvent ob- 
tained his personal discharge in the Insolvent 
Court at Madras under s. 49 of the Indian Insol- 
vent Act : — Held, that there being no longer any 
ground for apprehending that the proceedings in 
the Madras Court would be discontinued, the 
proceedings in the Court at Bombay should be 
stayed, leaving the Bombay creditors to take such 
steps in Madras as they might think proper. It 
would not be just or equitable to allow the pro- 
ceedings in both Courts to go on concurrently. 
As the proceedings in Madras were prior in time, 
and all the assets of the insolvent were vested in 
the Official Assignee there, the Court at Bombay 
ought to yield to the pripr claim of the Court at 
Madras. A, a debtor in Bombay, summoned his 
creditors to a meeting fixed for the 28th March. 
1896. He attended that meeting, which was ad 
journed to the 80th March, and at the adjourned 
meeting he submitted a statement showing that 
he had, a sum of Rs. 11,000 in cash in his hand-^. 
Two of his creditors asked him to give inspection 
of his Bombay books of accounts, but he refused 
to do so. A further meeting was summoned for 
the 8th April. On the 31st March or 1st April two 
of his Bombay creditors served him with a sum 
mons iu an action of debt. On the 2nd April hu 
left Bombay for Bellary taking the said sum of 
Rs. 11.000 with him, in order (as he admitted) to 
prevent the said two creditors from attaching it 
The creditors attended the meeting of the 18th 
April, but it was dissolved when it was discovered 
that A had left Bombay, The books were nob pro- 
duced: — Held, that under these circumsbauces the 
Court was justified in concluding that H had left 
the jurisdiction of the Court with intent bo defeat 
and delay liis creditors within the meauing of s. 9 
of the Indian Insolvent Act. Isr RE Aranvayal 
Sabhapathy; Ex-partb Karamalli Joosub. 

[21 Bom. 297 


INSOLVENT ACT (11 AND 12 VIO.T.: 

CAP. 21) — continued. 

3. — S. 9 . — Trader out of jurisdiction carrying 
on Insiness^ within jurisdiction by gomaskta — 
Creditor'' s petition against trader alleging act of 
insolvency through hisgomaskta Departure from 
place of business, with intent" — How the conduct of 
gomaskta may amount to an act of insolvency by 
the gnineipal.] A principal employing a gomask fii 
bo carry on a trade, within the local limits of the 
High Court’s jurisdiction may, in some cases, be 
adjudged to have committed an act of insolvency 
within the meaning of s, 9 of the Statute 11 and 
12 Yict. cap, 21, in consequence of the goniaskta's 
act without the principal’s having specially au- 
thorised it, or having had cognizance of it ; and 
this might be applied upon a goniaskta's having 
departed from the usual place of business with 
intent to defeat, or delay, the firm’s creditors. Not 
every gomaskta stands, in this respect, in the same 
relation to his employer, there being a difference in 
the degree of control exercised by different owners. 
The gomaskta majp^be only an ordinary manager, or 
he may represent the firm entirely. It is a ques- 
tion of fact in each case whether the gomaskta 
occupies such a position that the principal stands 
or falls by bis acts, and whether the /7C77Z«sAt:(2’.v- 
departure from the place of business, with the 
above intent, shall or shall not be, by imputation, 
the act of the principal, bringing s. 9 into opera- 
tion against the latter. Here a munih gomaskta 
in charge of the business was alleged to have so 
departed ; but the owner of it, though at the time 
absent, was usually active and responsible in it. 
Tlie firm’s payments had been suspended by the 
'gomaskta. But under the Indian Statute that is 
nob an act of insolvency. The gomaskta liad 
withdrawn to his own apartment in the house 
occupied by the firm, but how this would defeat, 
or delay, creditors, some of whom visited him 
there, was not shown. Other acts before the 
j arrival of the principal were done, but none 
I amounted to departure with intent, or to de- 
i partureatall: — Held, thni the gomaskta, even if 
I he had departed from the place of business with 
; the intent to defeat, or delay, creditors, was not in 
I such a position as that he had authority rendering 
I his principal liable to be adjudged insolvent. 

' The principle in the decision of In re Hurruck 
: Chand Golicha, I. L. R. 6 Calc. 605, which was 
: that the act of a gomaskta, his authority flowing 
from his general position may, in some cases, be 
i taken as the act of his principal rendering him 
: liable within the Statute, was correct. In the 
: present case their Lordships agreed with the 
High Court ^hab the gomaskta did not occupy 
■ such a position as to make his principal liable to 
I be adjudged insolvent on the ground of his (the 
: gomaslitah') personal conduct. Kastur ChanD' 
v. Dhanpat Singh, 

[23 Calc. 26 
[L. R. 22 I. A. 162 

Dismissing a^ipeal from decision of the High 
Court to the Privy Couucil iu In ee Dhunpat 
: Singh. 


[20 Calc. 77 



( 671 , ) 


DIGEST OF CASES. 


( 572 ) 


INSOLVENT ACT (11 AND 12 VICT. 
CAP. 21)- eoncludedu 

, s. 27. 

See Insolvency — After- acquired Pro- 

FBRTY. 

[19 Bom. 232 

j S, QO,— Trader— IndUjo planter— Statute 

\^andV^ Viet. cap. lOB, s. ~ Worhmvnshij} of 
poods or cownioditles.] An indigo planter is a 
“trader” within the meaning of s. CO of the 
Insolvent Act. In the Matter of De AIomet. 

[21 Calc. 1018 


, s. 63, 

See Married Women’s Property Act, 
s 8 

[18 Mad. 16 


, s. 86. 

See Transfer of Property Act, s. 135. 

[21 Bom. 572 


86 , — Discretion of Go art as to enters 
ing' up judgment against insolvent— Final dis- 
charge.'] Under s. 86 of the Insolvent Act (Statute 
11 and 12 Viet. cap. 2), the Court has a discretion to 
grant or refuse an application to enter up judg- 
ment against an insolvent for the amount of his 
-debts. °In exercising the discretion the Court 
must* he guided by the circumstances of the 
insolvency. In the Matter op Hormarji 
ARDESIR HoRMABJI. 

[19 Bom. 297 


2. — S. SQ,—Fntering up judgment against 
.insolvent— Final diseharge— Discret ion of Court as 
to.] In August, 1892, the insolvent was found 
•guilty of various offences under ss. .50 and 61 of 
•the Indian Insolvent Act (11 and 12Yict. cap. 21) 
and was sentenced to imprisonment for three 
months, his discharge being also postponed for a 
further period of twelve months. In December, 
1894, on his application for final discharge under 
s. 60 of the Act. the Official Assignee applied that 
before the order of discharge was made, judg- 
ment should be entered up against him under s. 
:86 for the amount of bis debts The Cominis* 
Bioner of the Insolvent Court in the exercise of 
the discretion given to him by the Act ordered 
judgment to be entered up accordingly. On 
appeal by the insolvent: — Beld, reversing the 
order, that, under the circumstances of the case, 
the tUscret.ion of the Commissioner had been 
improperly exercised, and that the order to enter 
up judgment against the insolvent should he 
discharged. In the Matter op Hormarji 
Ardeshir Hormarji. 

[19 Bom. 778 


INSOIiYBNT-DBBTOR. 

See Appeal— Orders. 

[16 All. 234 

Bee Cases under Insolvency — Insol- 
vent Debtors under Civil Pro- 
cedure Code. 


INSOLVENT-DEBTOR— 

See llEPRESBNTATIVE OF DECEASED 
Person. 

[22 Calc. 259 

See Surety — Enfor^^ement of^ Se- 

- CURITY. 

, [19 Bom. 694 

See Surety"— Liability op Surety. 

[16 All. 37 
[19 Bom. 210 

, Agreement to witiidraw opposi- 
tion to discharge of. 

See Contract Act, s. 23— Illegal Con- 
tracts— Generally. 

[20 Mad. 84 

, Suit against widow of. 

See Parties— Parties to Suits— 
Official Assignee. 

[22 Gale. 259 

INSPECTION OP DOCUMENTS. 

1. — Defendant's right to inspeetion of documents 
referred to in plaint before Ming loritten statement 
— Practice.] A defendant is entitled to have 
inspection of documents referred to in the plaint 
although he has not filed his written statement. 
Ram Dyal Saligram ^^.Nurhurry Balkrishna. 

[18 Bom. 368 

2. — Affidavit of dooumentSf Suffteieney of — 
Practice — Right to put in further affidavit in 
support of claim of privilege xohere original affidavit 
is not sufficient — Documents referred to inpleadinys 
as stating facts on which party setting them up 
relies.] Where an affidavit of documents stated, 
with regard to certain documents of which the 
plaintiffs asked for inspection, that the defend- 
ants objected to produce them for inspection 
••because such documents were obtained after 
dispute arose, and for purposes of litigation that 
might arise between them and the plaintiffs — 
Feld, in an application for their production and 
inspection, that the affidavit was not sufficient 
to support the defendant’s claim to privilege : — 
Heidi also, in such an application, the party 
claiming privilege is entitled to put in and use a 
further affidavit in support of the claim of pri- 
vilege, and is not confined to the grounds made 
in the affidavit in which the claim is first set up. 
M'Gorguodale v. Bell, L. R. 1 C. P. D. 471, 
referred to. Where, however, the party comes 
into Court reiving on the original affidavit as 
sufficient to support his claim of privilege, but 
asks the Court, if it should think otherwise, for 
leave to put in a further affidavit in support of his 
claim, qvcore, whether he should be allowed to do 
so. In a suit brought in January, 1884. to recover 
money for work done and materials supplied in 
the erection of certain mills for the defendants, 
in which the defence was that the quality of the 
work was inferior to that contracted for, and the 
defendants stated in their written statement 
that, “in consequence of the information which 
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they had received with regard to the quality of 
the work done by the plaintiffs, they caused the 
same to be inspected by two independent engi- 
neei’S, in the nf^nth of July, 1898, and they at 
once discovered such extensive defects therein 
that the costs of making good such defects will f<;r 
exceed any possible sum due to the plaintiffs : ” — 
Ueld^ that the defendants could not set up a 
claim of privilege for the reports of the two 
engineers. Anderson v. Bank of British Columhia,, 
L, R. 2 Ch. D. 644, referred to. Where a party 
expressly refers to documents in the pleadings as 
the source of his own information and knowledge 
of facts relevant to the suit, and then sets up 
those facts by way (.f answer to the plaintiff’s 
claim, he cannot afterwards attempt to make the 
case that the documents are confidential, and 
intended merely for his legal advisers, or for the 
purpose only of eviience in the case. XJmbica 
Churn Sen r, Bengal Spinning & Weaving Co. 

[22 Calc. 105 

3. — Discovery — Minor — Code of Civil Procedure 
(1882), ss. 129 and 1 36.] An infant party to a suit 
cannot be compelled under s. 129 of the Code of 
Civil Procedure to give discovery by affidavit 
and inspection of documents in his possession 
relating to the suit. To adopt the practice 
lately introduced in England would be objection- 
iible mainly on three grounds: (1) because it is 
not contemplated by the Code of Civil Proce- 
dure ; (2) because it is inconsistent with existing 
rules of practice: (3) because there is no method 
of enforcing an order for discovery against an 
•infant. Waghjl Tliac kersey v. Khatao Bowji, I. 
L, R. 10 Bom. 167, referred to; JSAthnuill Xarsing 
Das V. Malharrao Holluir, I. L. R. 19 Bom. 3.50, 
distinguished. Duncan v, Bhoyro Prosad, 

[22 Calc. 891 

4. — Discovery — Affidavit of documents — Minor 
— Practice — Civil Procedure Code (1882). 6*. 129.] 
An affidavit of documents may be required from 
a minor defendant. NathmuLL Narsingdas 
V. Malharrao Kolkar. 

[19 Bom. 350 

INSPECTION OP PROPERTY. 

— Civil Procedure Code (l8S2),s. 499 — Judiea-^ 
tnre Acts, Order 60, Buie 3 — Foim of order for 
ins^pectwuA^ The plaintiff brought an action 
against the defendant for damages alleged to 
have been caused to his house by the erection 
by the defendant of an adjoining house. On 
an application by the defendant for an order 
allowing- him or his agents to enter into the 
house of the plaintiff for the purpose of inspect- 
ing, examining and surveying the alleged injuries 
and for the purpose of examining the materials 
.employed therein and the formations thereof, and 
to dig excavations for the purpose of exposing 
the foundations, it was objected by the plaintiff 
that the Court had no jurisdiction to make the 
order, as the house of wffiich inspection was sought 
was nob the ‘ subject of the suit’ wthhin s. 499 
of the Civil Procedure Code, and that if the 
order could be made for inspection of the house it 


INSPECTION OP PROPERTY-t^viAhA. 

could not be made for inspection of the hoiise, in- 
cluding the zenana apartments, and further, that 
no order could be made for the excavation of the 
foundations : — Held, that the house aud premises 
of the plaintiff formed the ** subject of the suit” 
within the meaning of s. 499, and under that 
section the Court had power to make the order 
applied for : — Held, also, that this w^as a case in 
which the order should be made. Dhoroney 
Dhur Ghose V . Radha Gobind Kur. 

[24 Calc. 117 

INSTALMENTS. 

, Agreement to pay by, with en- 
hanced interest. 

See Civil Procedure Code, s. 257A. 

[19 AIL 186 

, Application to pay decree by. 

See DejShan AGRicULTURrsTs. Relief 
Act, s. 15B. 

[19 Bom. 318 

, Bond payable by. 

See Civil Procedure Code, s. 267 A. 

[17 Mad. 382 

See Limit ATION Act, Art. 75. 

[20 Bom. 109 

, Decree payable by. 

See Civil Procedure Code, s. 26S. 

[21 Calc. 542 

See Limitation Act, Art. 179— Order 
FOR Payment at Specified Dates. 

[21 Calc. 542 
[16 All. 371 
[19 Mad. 162 

See Transfer op Property Act, s. 67. 

[22 Calc. 859 

, Suit for money payable by. 

See Limitation Act, Art. 120. 

[17 Mad. 122 

See Limitation Act, Art. 132. 

[24 Calc. 281 

‘‘INSTRUMENT,” MEANING OP. 

See Guardians and Wards Act, s, 39. 

[18 Bom. 375 

INSURANCE. 

(1) LIFE-INSITx^ANCE. 

\^-^Age of assured~~Proof of aye— Onus oj 
proof-- Mistake in statement of aye— Fraud.] A 
insured his life with the defendant company. 
By the terras of the policy the declaration of the' 
assured as to his age was made the basis of the 
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(1) LIFE-INSUllANGB-~co«^wi?^c^^. 

contract, and the policy was issued subject to the 
express condition that, in case any statement 
contained in the declaration were untrue, the 
policy should be void. The assurance was also 
expressly made subject to the regulations and 
conditions contained in the prospectus of the 
company. The prospectus contained the follow- 
ing provision with regard to the age of parties in- 
sured : — “ Age admitted iu the company’s policies 
in all cases where proof is given satisfactory to 
the directors. Proof of age can be furnished at 
any time: if not furnished, it will be necessary 
on settlement of claim and after stating the 
nature of the “ evidence as to age,” which the 
company would accept, the prospectus continu- 
ed : — ‘‘ The directors recommend applicants to 
furnish any of the above as soon as possible and 
get the age admitted in the policy, as it is re- 
quired by all soundly conducted companies on 
settlement of claim if not previously produced.” 
A died, and his administrators claimed the 
amount of the policy : — Held, that the above con- 
dition contained in the prospectus, which must 
be read into the policy, imposed on the assured, 
or his representatives, the obligation of giving 
proof of age before the company coul.1 be called 
upon to pay. If the evidence had been given in 
the lifetime of the assured, and an admission of 
age was attached to the policy, no further proof 
would be neevded, and the omis of disputing the 
age would be thrown on the company ; but, iu the 
absence of such evidence and of such admission, 
it lay upon those claiming upon the policy by 
reasonable proof to satisfy the Court as to the age 
of the assured. The prospectus of the company 
coqtained a further provision that ‘-policies held 
by parties on their own lives are indisputable on 
any ground whatever except fraud — Ileid^ that 
this provision did not relieve those claiming 
upon the policy from the burden of giving 
proof of age, but it covered a misstatement 
as to age as well as other misstatements, provided 
they were not fraudulent. It relieved the assured 
from the legal efifecb which an innocent misrepre- 
sentation as to age would otherwise have had 
under the strict terms of the contract- The result 
therefore was that the plaintiffs should give proof 
of the age of the assured, but, if such proof 
disclosed nothing more than an innocent mistake 
as to age on the part of the assured, the policy 
would not be vitiated. Subject to the above terms 
of the prospectus, any untruth iu the declaration 
as to the age of ihe assured would vitiate the con- 
tract. The statement as to the age of "^the assured 
amounts to a warranty, and the warranty being- 
broken the risk under the policy would not attach. 
Oriental Government Security Life Assu- 
EANCE Co. V . Sarat Chandra Ghatterji, 

[20 Bom. 99 

2. — Prem hms on ^yoUoj—Coitditum of prepay- 
‘ vient of Premium — IVairer — Sterling premiimn 
— Case stated vyider Chap. XXXVIII, Code of 
Civil ProeedureV^ An insurance company, in 
''order to carry out an agreement with the assured 
to convert a rupee policy into a policy of sterling 


INSURANCE — coyicluded . 

(1) LIFE-INSURANCE— 

value, made an endorsement of the conversion on 
his policy, it being stated that'^such conver^on 
was- in consideration of all future premiums, 
being paid in sterling. The policy so endorsed 
was re-delivered to the assured without any de- 
mand for the prepayment of the first sterling 
premium. Subsequently, and before the first ster- 
ling premium became due, the assured died : — 
Held, that the prepayment of the sterling pre- 
mium as a condition precedent to the right to the 
sterling assurance had been waived, and that the 
representatives of the assured were entitled to 
payment of the full amount of the sterling 
policy. Camming v. Fay'qnliar, L. R. 16 Q B. D- 
727, distinguished. In the Matter of an 
Agreement between the Universal Life 
Assurance Society and Steendale. 

[23 Calc. 320 

INSURANCE COMPANY. 

, Liability of, to pay license tax. 

See Calcutta Municipal Consolida- 
tion ACT, s. 87. 

[22 Calc. 581 

I INSURANCE, POLICY OP. 

I See Stamp Act, s. 3, cl. 15. 

[19 Bom. 130 

I INTENTION. 

'' See Criminal Trespass. 

[22 Calc. 391, 994 
[19 Mad. 240 

; , Absence of. 

See Murder. 

[19 Mad. 483 

I INTENTION OP I>ARTIES. 

; See Hindu Law — Joint Family- 

Power of Alienation by Members 
—Manager. 

[18 Bom. 631 

■ See Mortgage— Form of Mortgage. 

[21 Calc. 882 
[19 AU. 434 

; See Mortgage— Sale of Mortgaged 

Property— Purchasers. 

[20 Mad. 480 

i See Vendor AND Purchaser— Comple- 

■: TioN OF Transfer.' 

I [22 Calc. 170 


: INTEREST. Col, 

1. Miscellaneous Cases ... 578- 

I {a) Arrears of Rent ... 578 

I (_^)^Cost3 ... 578- 

I 2. Omission to Stipulate for, or Stipu- 
I iated Time has Expired ... 578- 

• S. Stipulations amounting, or not, to 
I Penalties ... 583' 
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INTE5»EST — continued. 

See Decree— Form of Decree— Mort- 
gage. 

[20 Mad. 120 

^ See Exec^^tion of Decree — Mode 
OF Executiok— Mortgage. 

[16 All. 269, 270^ 

See Hindu Law— Debts. 

[19 All. 26 

See Cases under Hindu Law— XJ suRr. 


See Mortgage— Accounts. 

[23 Calc. 228 

Sec Practice— Civil Cases— Sale by 
Eegistrar. 

[21 Calc. 566 

See Pre-emption — Purchase-Money. 

[IS AU. 262 


See Transfer of 
135. 


Property Act, s. 

[24 Calc. 763 


- at enhanced rate, A^eement to 
pay. 

See Civil Procedure Code, s. 257A. 

[19 All. 186 

Credit of, in account. 

See Limitation Act, s. 20. 

[19 Mad. 340 

on decree. 

See Evidence— Civil Cases— Accounts 
and Account Books. 

[16 AU. 157 
^ [li. R. 21 I. A. 6 

•, Payment of. 

See Limitation Act, s. 20. I 

[19 Bom. 663 i 

See Registration Act, s. 17, 

[19 Bom. 663 

post diem. 

See Limitation Act, Art, 116. 

[18 Mad. 257 
[17 All. 581 j 
[24 Calc. 699 | 

, Rate of. 

See Cases under Hindu Law— Usury. 


, Suit for. 

See Relinquishment of, or Omission 
TO Sue for, Portion of Claim. 

[21 Bom. 267 I 


I INTEREST — continued. 

(1) MISCELLANEOUS CASES. 

{a) Arrears of Rent. 

1. — amt: P, Bent Act{ XU of 18S1}, 34, cl. 

(^a) — Contract Act (^TX of 1872), 5. 73 — Liability 
of defaulting tkeliadar to 2 my interest.'] Tlie 
non-application of cl. (a) of s. 34 of Act XII of 
1881 to a tlieliadar does not exempt the tliehidar 
from his liability under s. 73 of Act IX of 1872. 
Hence where a tlieliadar makes default in pay- 
ment of his rent, he is liable to be charged 

I with interest on the sums due up to the date of 
i payment. Ghanshtam Singh r. Daulat Singh. 

I [18 AU. 240 

2. — Bengal lenanieg Act {YIII o/ 1885). 5 .?. 67 
and 178 — Rate of interest syoecified in liahnliat — 

; Sale for arrears of rent , 0 / right of defaulting 
I tenant iclio has held over—Fnrehaser of tenure, 

I Rights of.] In execution of a decree for arrears 
I of rent against a tenant whose term under a 
I Itahuliat had expired, but who had held over, the 
plaintiff put up the tenure for sale, and the 
defendant pui’chased it. The plaintiff afterwards 
sued the defendant for interest at the rate and 
according to the instalments specified in the 
liahuliat : — Held, reversing the decision of the 
Subordinate Judge . that the defendant was liable 
only for interest at the rate specified in s 67 of 
the Bengal Tenancy Act. Ishan Chunder Ghow^ 
dhury v. Chunder Kant Roy, 13 C. L. R. 55, 
distinguished. Alim v. Satis Chandra Chatue- 
dhurin. 

[24 Calc. 37 


{ b ) Costs, 

3. — Interest on costs not given in decree of Privy 
Council i] Where interest on costs is not allowed 
in the order of Her Majesty in Council, such 
interest cannot be given by any Court in this 
country. Forester v. The Secretary of State for 
India, 1. L. R. 3 Calc. 161 ; L. R. 4 I. A. 137, 
referred to. Dakhina Mohan Roy Chowdhry 
r. Saroda Mohan Roy Chowdhry. 

[23 Calc. 357 

(2) OMISSION TO STIPULATE FOR, OR 
STIPULATED TIME HAS EXPIRED. 

4. — Construction of mortgage — Compound in- 
terest — Relative 7'ights of first aiul second mortga- 
gees of the same propertg — Moi'tg age-decree giving 
terms of redemption of the first by the second,^ 
There being a first and a second mortgage of the 
same property,"' a mortgage-decree (that upon 
the first by consent) was obtained by each mort- 
gagee respectively, neither of them being a party 
to the decree obtained by the other. In the first 
mortgage, it was agreed that, on default by the 
mortgagor, interest at 12 per cent, should be paid 
on the principal and interest taken together, the 
latter being calculated with annual rests. At a 
judicial sale under the decree obtained by the 
first mortgagee, he became the purchaser of the 
greater part of the property. In this suit, which 
was brought by the first mortgagee’s heir now 
representing him against the second mortgagee, 

19 
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(2) OMISSION TO STIPULATE FOR. OR 
STIPULATED TIME HAS EXPIRED 

making tbe mortgagors parties, for a declaration 
of bis rights, it was decided that the second mort- 
gagee was entitled to redeem the first mortgage. 
But the Appellate Court, referring to the consent 
decree having given simple interest only, made 
this the basis of an inference that compound 
interest must now be disallow^ed ; — Hdlcl, that 
this was not tbe right inference ; and compound 
interest was allowed according to the terms of 
the mortgage. Pershad Sahu r. Laps'd 

Mortgage 

[21 Calc. 366 
[L. R. 21 1. A. 1 

5 ^ — lute rest Act {XX XII of Interest on 

mortgage money — Transfer of Property Act {IV of 
1882), s, 88 — Charge on mortgaged jirojierty h] The 
Court has power under the Interest Act (XXXII 
of 1839) to give interest on mortgage money, as 
it is money payable at a certain time, and under 
a written instrument: and the terms of s. 88 of 
the Transfer of Property Act make such interest 
recoverable or payable out of tbe mortgaged 
property. Tbe interest on the mortgage is not 
necessarily only the interest which the parties 
stipulated by the mortgage-deed should be paid, 
but would also include interest which under the 
law is payable, e,g,, interest after the due date of 
the xnortgage, w'here there is no stipulation for 
interest after the due date. Bikuaujit Tkwaui 
V . Durga Dyal Tewari. 

[21 Calc. 274 

e,—Irdercnt Act {XXXIl oflS'B9)—Xortgage^ 
Interest post diem — Transfer of Property Act(l]^ 
of 1882), s, ^B—Ohargel] The pUunti4 sued in 
December, 1891, upon a registered mortgage, 
dated 1875, in which it was provided that interest 
should be paid at tbe rate therein mentioned , and 
that the principal should be repaid on 10th April, 
iSSO, but in which there was no provision" for 
payment of interest diem: — Held, tout, in- 

terest post diem should be awarded under the In- 
terest Act, 1839, at a reasonable rate. Semhle : 
The amount so awarded would constitute a charge 
on the mortgage premises. Kama Reddi r. 
Appaji Reddi. 

[18 Mad. 248 

Keistna Reddi Varadarajulu Reddi. 

[18 Mad. 338 note 


'I,— Mortgage — Interest post die^n—Transfer of 
Property Act. s, SS.] Where the instrument sued 
on a mortgage hypothecating an interest in land 
did not provide for interest post diem, it wms 7uld 
that any claim in the nature of a claim for such* 
interest could be allowed by way of damages only, 
aud was not a charge on the land. In the present 
case the claim was barred by lapse of time. Badi 
Bibi Sahibal t. Sami Fillai. 

[18 Mad. 257 


Thayar Ammal r. Lakhshmi Ammal. 

[18 Mad. 331 


INTEREST— , 

(2) OMISSION TO STIPULATE FOR, OR 
STIPULATED TIME HAS EXPIRED— 

8. — Interest post diem— Mortgage. A mort- 
gagee is entitled to interest posid' diem, if the^-e is 
nothing in the document to indicate that the 
.parties did nob intend that interest should be paid 
after the due date. Nityananda Patnayudu v . 
Radha Chekana Deo. 

[20 Mad. 371 

9. — Interest Act {XXXII of 1839) — Suit for 

money payahle under an oral contract.^ — Con- 
tract Act {IX of 1872), 72.] The plaiiifcifl; sued 

to recover a sum of money due to her ou an oral 
contract, together with interest. No agreement 
or usage giving a right to interest was alleged, 
and no wiiiten demand and notice had been 
given under the Interest Act : — Held, that the 
plaintiff was nob entitled to iuteresr. Kamal- 
AMMAL V. PbEEU MeEKA LeVVAI ROW^THEN. 

[20 Mad. 481 

10. — Intere.I po.I diem — Interest Act {XXXII 
of 1839) — Transfer of Property Act {IV of 1882), 
.SS. 88 and 89 — Interest on 'mortgage money — Charge 
on mortgaged property. When in a suit for sale 

1 under SS. 88 and 89 of Act IV of 1882 a Court 
1 allow'S, under Act XXXIf of 1839, interest post 
j (liem, its decree, so far as such post diem, interest 
is concerned, is not a decree for sale under s. S8, 
but is a decree for money which can be executed 
in the manner provided for tbe execution of simple 
money decrees. Pikramjit Teirari v. Purga Pyal 
Tcncari, I. L. R. 21 Calc. 271, dissented from. Na- 
RiEDRA Bahadur Pal r. Khadim Husain. 

[17 All. 581 

11* — Suit hy mortgagee on mortgage — Pate of 
interest up to decree — Transfer of Property Act 
{IV of 1882), SS. SG and 88.] In a suit by a mort- 
gagee to recover the money due on his mortgage, 
the plaintiff is entitled, to interest at the rate 
specified in the mortgage-deed up to date of 
decree, and a Civil Court has no discretion to re- 
fu.se to award such interest. Chaturbijai 
Karsan V. Harbhamji Harisangji. 

[20 Bom, 744 

12. — Interest post diem — Pamages — Charge on 
the property— -Transfer <f Property Act,.ss. SS a7id 
89 — Go7istructio?i of mortgage.'] The use of the 
term sudi (bearing interest) in a mortgage- 
deed held not to imply a covenant bo pay post 
diem interest, there being a specific agreement 
to repay tbe mortgage debt, principal and interest, 
in seven years. Where in a suit upon a mortgage 
bond post diem interest is decreed as damages, 
the p>ayment of such damages does not constitute 
a charge upon the mortgaged property. Xarmdra 
Pahadnr Pal v. Khadim Iinsain, I. L. R. 17 AIL 
fSJ, referred to. Rjkhi Ram Bheo Parshan 
Ram. 

[18 All. 316 

13. — Suit on mortgage — Covenant io pay interest 
— Interest post diem,] In a suit on a mortgage, 
it appeared that the instramenb sued ou was 
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INTHBBST — ooiitimiecl, 

(2) OMISSION TO STIPITLITE FOR, OR 
STIPUIi^lTED TIME HAS EX?IRED~i?o?iA^. 

■executed to seci^-e a sum of money arrived at 
by ealculatitig interest on sums previously Sue 
-by the morfcgag-ors, and it was expressed to 
'for securing the payment of that principal 
together with interest as it might accrue an- 
nually. There was also a provision for compound 
interest. The principal was payable on the 1 4th 
July, 1886, and there was no express stipulation 
to pay interest after that date : that the 
mortgagees were entitled to interest for the sub* 
eeque'nt period. Pedda Subbauaya Chetti r. 

<4AXGA RaZULUXCtARU. 

[20 Mad. 149 

14 . — Post die m, i nte res t — Da mag es — (Jo n ti nn i 7ig 
breach of contract — Goastractloti of mortgage bond 
— Lwiiidtioa Act {XV of 1877), Sedi. II, Arts, lid 
and 116.] No payment had been made on an 
agreement contained in a mortgage deed for 
payment of the principal within a year, and 
interest thereon at a stated rate. The deed pro- 
vided that the borrower would not transfer the 
mortgaged property until payment in full of the 
amount due for principal and interest, and that 
any money paid should be first credited to the 
latter. In a suit brought more than seven years 
after the date fixed for payment, the Courts below 
gave effect to the defence that the creditor had 
no right under the contract to interest at the rate 
specified therein for the period after that date ; 
and that limitation barred recovery of money by 
way of damag-es for a breach of the contract : — 
Held, that the Courts below had erred as to the 
effect of the contract, and that there had been 
a failure to regard the intention shown by the 
conditions in the mortagage-deed above mention* 
ed. the High Court appearing to have acted on a 
'fixed rule of construction, laid down for transac- 
tions of this kind, instead of arriving at the 
■meaning of the deed by an examinpAion of its 
terms. By the true construction of the contract, 
when the whole of it was considered, tlie creditor 
was entitled to payment of the principal with 
interest at the rate stated in the deed for the 
entire period of non-payment. This should be 
down to the date of the decree of the first Court, 
In the decree should be added interest from its 
date till payment at six per cent, per annum. 
Even supposing the construction put by the 
Courts below to have beeti correct, the creditor 
still might have recovered six years’ arrears of 
interest by way of damages, notwithstanding 
limitation. There had been a breach of contract 
daily while the principal remained unpaid, and 
unbarred by time. The judgment of the Full 
Bench in Xariiulra Bahadur Pal v. KJiadim 
Husain, I. L. R. 17 All. 581. was not approved; 
as it disregarded conditions in the mortgagedeed 
(which in that case resembled the present deed) 
indicating the intention of the parties to it. 
JlATHUBA Das V . Naeindab Bahadue. 

[19 AU. 39 
[L. R. 23 I. A. 138 


INTEREST— 

(2) OMISSION TO STIPULATE FOR, OR 

STIPULATED TIME HAS EXPIRED -contd. 

15. — Transfer of Property Act {IV of 1SS2). ss* 

86 , 88 amd S9 — Decree for sale on a mortgage — 
Interest after date fi.ced for pav.ment — Oitil 
Procedure Code (1882), 209 and 222,] In a 

suit upon a mortgage for the sale of the property 
mortgaged, the Court has no power to allow in 
the account under s, 86 of the Transfer of 
Property Act, 1882, or in its declaration under 
that section, interest for a period beyond the date 
of payment which has to be fixed within six 
months from the date of the decree. Sections 
209 and 222 of the Code of t'ivil Procedure, 
1882, do not affect the special provisions as to 
allow'ance of interest contained in the Transfer 
of Property Act, 1882. Amolak Ram v. Lachmi 
Narain. " 

[19 AH. 174 

16. — Transfer of Property Act (IV of 1882), 
s. So — Mortgage %y conditional sale — Interest 
after due date — Interest Act {XXX 11 of 1839) — 
Limitation Act (XV of 1877), &eL, II, Arts. 116 
and 132.] Held,, by a majority of the Full Bench 
(Maclean, C. J., O’Kisealy, J., and Macphbr- 
SON, J.), that when a mortgage-bond contains no 
stipulation for the payment of interest after the 
due date, interest is payable by virtue of the 
Interest Act (XXXII of 1839). Art. 116 of 
Sch. II to the Limitation Act pre.scribeB the 
neriod of limitation in such a case ; and therefore 
only six years’ interest after the due date at 6 per 
cent, per annum is recoverable. The mortgagor 
cannot redeem until he has repaid the principal 
sum with such interest and costs. Gadri Koer v. 
Bhnhane Stvarl Coo mar Sliigh, I. L. R. 19 Calc. 19. 
approved ; Mathura Das v. Xarlndar Balia dy>r 
L. R. 19 All. 39 ; L. R. 23 I, A,. I3S ; Cook 
V. Foiolcr, L. R. 6 11. L. 27 ; and Bih'amjlt Te~ 
war I V. Dnrga Dyal Teicarf I. L. 11. 21 Calc, 
274, referred to Held (by Teevblyan and 
Baxerjk.e, JJ.), that the interest after due date 
should be regarded as interest due cii the mort- 
gage within the meaning of s. 86 of the Trans- 
fer of Property Act (IV of 1SS2) : and, that 
being so, that it becomes a charge on the mort- 
gaged proiierty, and the period of liminatiou 
applicable to tiie claim for such interest is twelve 
years, under Art. 132 of Sell. II to the Limi- 
tation Act (XV of 1877). Moti Singh r. Eamo- 
HA_Ri Singh. 

[24 Calc. 699 

17. — Interest post diem — Construction of load — 
Damages.] On the construction of a written con- 
tract to repay in two years from its date money 
with interest at 15 per cent, to be paid haif-yeariy, 
arrears of interest being added half-yearly to the 
princip^al, the Judicial Committee concurred with 
the High Court that there was no contract to pay 
interesli at that rate after the date fixed for re* 
n.avment that on that construction, the 
creditor would be entitled on default made in the 
repayment, to receive interest, but, technically, as 
damages assessed ; and the rate primd facie 
would be the same as that provided by the can- 
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J3SIT]iiRBST— continued. 

(2) OMISSION TO STIPULATE FOR, OR 
STIPULATED TIME HAS EXPIllED—cowcZ^Z. 

feracfc during the two years, although there is no 
rule of law making that rate necessarily the 
measure of the damages. The compounding the 
interest after the expiration of the two years was 
d^ijallowed, and an account was directed on the 
basis that the interest post diem should be simple, 
at 15 per cent., down to the date of the plaint, 
and after that date at 6 per cent, till payment. 
Chajmal Das r. BPwIJ Bhukan Lal. 

[17AU. 511 
[L. R. 22 L A. 199 

18. — Mortgage — Interest on mortgage decree — 
‘Transfer of Property Act ilV of 1882), 86, 

87, 88, 90, 94 and 97* — Civil Proccdvre Code 
(1882), ss. 209, 222 and 644, Sch. JTd Forms 
109 and 128 — Form of decree — Practice.'] Ohe 
Court has power, under a decree in a mortgage 
suit under e. 86 of the Transfer^f Property Act 
(IV of 1882), to allow interest subsequent to the 
date of decree and the date fixed by the decree for 
payment, until realization. A^nolah Jiavi v. Lacli' 
mi Narain, I. L. R. 19 All. 174, dissented from. 
AchaTuABala Bose v. Surendra Nath Det. 

[24 Oalc. 766 

(3) STIPULATIONS A3IOUNTING, OR NOT, 

TO PENALTIES. 

Agreement for higher rate or clefavlt i7ipay-> 
ment 07i certain rate.] A stipulation in a bond that 
if the sum secured is not repaid with interest at 12 
per cent, on a certain date, the interest shall be at 
18 per cent, from the date of the bond is not 
unenforceable. Naeatanasami Naidu v. 
Naeayana Kau, 

[17 Mad. 62 

20. — Interest at high rate — PenalUj — Con- 
tract Act (XX (f 1872), 5. 74 — Precise swn not 
named hut ascertainaVle.'] A mortgage bond con- 
tained the following stipulations as to interest : 

I will pay interest for the said amount at the 
rate of Ke. 1-4 per cent, per mensem, and at the 
end of a year from the date of the bond. I will’ 
pay the whole amount of interest due on the 
principal for that year. If I do not pay the 
interest in this way at the end of each year, I 
will be guilty of neglect. You will by institut- 
ing suit realize interest upon the arrears of' 
interest (which will be regarded as principal) 
and upon the principal mentioned jn the bond at 
the rate of Es. 3-2 per cent, per mensem from the 
mortgaged property and from me, my heirs, 
assigns, and representatives and from my other 
properties. I will continue to pay interest upon 
the principal for every year from the date of the 
bond at the end of that year so long as the 
amount of the bond is not paid. In default of 
payment, you will act according to the conditions 
stated above. I will repay this money within 
three months from date and redeem the mortgage 

property and mortgage bond ..If I fail 

to pay up the principal money within the said 
specified time, I will continue to pay up interest 


INTEREST — concluded. '• 

(3) STIPULATIONS AMOUNTING, OR NOT' 
TO PENALTIES— 

upon the principal at the ratg of Re. 1-4 per 
cent, according to the said stipulation in the bond 
up to the date of the institution of the suit, and 
fl*om the date of institution of the suit to that> 
of the decree, and from the date of the decree to- 
that of the realization of the amount — -Held^. 
that the plaintiff was not entitled to the 
higher rate of interest, it being in the nature of 
a penalty within the meaning of s. 74 of the 
Contract Act ; KalaCliand Kyal v* Bhih Chunder 
Roy, I, L. R. 19 Calc. 392, referred to; and this 
was so, although no sum was named within the 
meaning of that section, because such sum waS' 
at once ascertainable, Baid Nath v. Shama- 
NAND Das. 

[22 Calc. 143. 

I 21. — Contract Act (IX of 1872), s. 74 — Penal 
. — Enhanced interest — Mortgage — Construe- 

tion of covenant to pay.] In a suit to re- 
cover principal and interest due on a mortgage, 
dated the 19th April, 1882, it appeared that the- 
instrument provided that the principal should 
be repaid with interest at 21 per cent, per 
annum in two instalments on the 8th May, 1883,. 
and the 27th April, 1884, respectively, and pro- 
ceeded as follows: — “If the amount of each 
iu.stalment be not paid on the date of such in- 
stalment, w^e shall make payment with interest at 
three rupees per cent, per mensem from the date- 
of the bond.” No payment had been made on 
jiccount of principal or interest '.^Eeld, that the 
enhanced rate of interest was a penalty under s. 
74 of the Contract Act, and therefore was not 
recoverable, but that the plaintiff was entitled tO' 
recover the principal, together with interest 
calculated at 21 per cent, up to the dates when, 
the instalments respectively became due, and afe. 
12 per cent, from those dates to the date of the 
plaint and at 6 per cenh from that date until 
payment. X'aiigappa v. Xanjappa, I. L. R. 12 
Mad. 161 ; Katachand Kyal v. 8hih Chunder Roij^. 
I. L. R. 19 Calc. 392 ; and Xlmar Khan Mahaviad 
Khan v. Sale Khan ^ I. L. R. 17 Bom. 106, followed. 
Gopaludu V . Yenkatabatnam. 

[18 Mad. 175. 

INTEREST ACT (XXXII OP 1839). • 

See Interest-— Omission to Stipulate. 
FOB, OB Stipulated Time has Ex- 
pired. 

[21 Oalc. 274 
[18 Mad. 248, 338 note- 
[17 AIL 581. 
[24 Oalc. 699 
See Limitation Act, Art. 116, 

[17 All. 581 
[24 Calc. 699 

INTERLOCUTORT ORDER. 

See Appeal— Decrees, 

[24 Calc. 725.^ 
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XNTEjRLOOUTORY ORDBR-^y ncluded. 

Bee Superintendence of High Court 
—Civil Procedure Code, s. 622. 

Rom. 35 

■* 

INTERPLEADER SUIT, 

Bee Munsif, Jurisdiction of. 

[20 Mad. 155 

See Small Cause Court, Mofussil— 
Jurisdiction— Compensation for 
Acquisition of Land. 

[20 Mad. 155 

■^Civll ProoediLve Gode (1882), ss. 470 ami 473 
— Costs of plalntijf — Glaiins by plaintiif 
mgalnst goods in respect of winch suit hr ought — 
^Freight — Wharfage — Demarvaged] In May, 1893, 
vS (defendant No. 4), a resident at Hissar in the 
Punjab, consigned 600 bags of rapeseed to AT of 
Bombay, and delivered them to the plaintiifa for 
-carriage to Bombay. While the goods were in 
transit to Bombay, B, the consignor, ordered the 
plaintiffs to deliver them to his agent instead of 
djo the consignee, and, on the 18th May, i request- 
ed delivery from the plaintiffs. Before the goods 
could be delivered, however, the firm ot E D 
■S Sg Co. (defendants Nos. 1, 2 and 3) claimed 
them, alleging that they had been assigned to 
-them by K for valuable consideration. The 
iplaiiitiffs thereupon filed this suit praying that the 
defendants should be required to interplead, and 
i:hat they should be restrained from suing them 
(the plaintiffs) in respect of the said goods. 
The plaintiffs claimed to charge the goods with 
payment of freight, wharfage and demurrage, and 
djheir costs of suit: — Held (I) that the suit was 
properly instituted by the plaintiffs as an inter- 
pleader suit so as to entitle them to their costs ; 
^(2) that S, the fourth defendant, was entitled to the 
goods, subject to the plaintiffs' charge for freight 
••and costs ; (3) that the plaintiffs’ charges for 
wharfage and demurrage could not be allowed. 
'The goods remained in the plaintiffs’ possession, 
not by reason of any neglect or default of the 
owner to take delivery of them, but by the act 
‘Of the plaintiffs themselves, who kept and refused 
-to deliver them for their own protection and 
benefit. All that they could presumably be enti- 
tled to, was a reasonable warehouse rent, which, 
however, they had not claimed. Bombay-Baroda 
■AND Central India Kailway Co.?;. Sassoon. 

[18 Bom. 231 

INTERROGATORIES. 

, Evidence taken on. 

See Commission— Criminal Cases. 

[19 Bom. 749 

— Flscocery — Production of dooumeiits — Gode 
of Glvil Procedure (1882), ss. 121, 125, 129, 130, 
133 and Pefinition of term family f] To 
interrogate a party to a suit as to the construc- 
tion he puts on the meaning of the word ‘-family” 
is not admissible, although to ask him who the 
persons are who are living in his household, is’ 


INTEROGATORIES-co;icZ;^^fd>^. 

so. The former question if replied to would only 
be of value as the opinion o? a party to a suit 
on what is really a question of law. Under the 
Civil Procedure Code interrogatories for the pur- 
pose of eliciting facts bearing upon issues arising 
iu a suit are limited in operation and are not 
permissible in cases where the procedure provided 
by s. 134 of the Code is applicable. M/i Kadtr 
Syud Hossain Ali v. Gohind Ba.^^s, I. L. R. 17 Calc. 
840; and ]Veidema7i v. Walgyole^ I, L. R. 24 B. 
D. 637, approved. Sections 121, 125, 129, 130, 133 
and 134 of the Gode of Civil Procedure discussed. 
Nittomoye Dassee V. Soobul Chunder Law. 

[23 Calc. 117 

INTESTACY. 

Bee PviGHT OF Suit— Intestacy. 

[18 Bom. 337 

INVENTIONS AND DESIGNS ACT (V 
OE 1888). ' 

1. — ss. 4 and 30. — Indention — Improvement 
— Gomhlmztion of known substances to produce a 
linowti result — Burden of proof .1 Held, that a com- 
bination, effected by placing one known material 
side by side with another known material, not 
involving the exercise of any special inventive 
power, and ending in a result which differed from 
previous results only because the materials so 
placed produced au improved article, did not 
amount to an “ invention” as defined by Act V 
of 1888: — Held, further, that it is for the person 
who claims an exclusive privilege under the Inven- 
tions Act to prove that the facts exist which 
entitle him to the privilege claimed. Elgin Mills 
Co. u. Muir Mills Co. 

[17 AH. 490 

2 . — ss. 4, 5 and 30. — New mumufacture^ 
Process f Henning ofd\ In a case where an in- 
ventor of a new manufacture or process sold the 
article produced by the process freely for a large 
number of years in the open market and then 
applied for a patent under tue Invencions and 
Designs Act, 1888 :— that where profit is 
openly derived from the employment of a secret 
process, there is a public user of such secret 
process within the meaning of the Act, The term 
“ invention” having regard to s, 5 of the Act means 
new manufacture. Semble : The term “ new 
manufacture” or I*' invention ” might be applied 
to a process only ‘.—Held, also, that “assignee” 
in the Act refers to an assignee of the entire title 
and interest of the inventor ; s. 4, sub-section 4 of 
the Act. Wood v. Simmer, Holt, 58, followed. In 
THE Matter of the Inventions and Designs 
Act, 1888. Galstaun v. Short, 

[23 Gale. 702 

IRREGULARITY. 

— affecting or not merits of case. 

See Gases under Appellate Court— 
Errors affecting or not ME:ffiErs 
OF Case. 
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ISBSGULAS,ITY— coHcZufZei . 1 ISSUES —C 07 ichid 6 -il. 


See Right of Suit — Charities 
Trusts. 

[24 Oalc. 418 

Allegation of. 

See- Estoppel — Estoppel by Deeds and 
OTHER Documents. 

[17 Mad. 304 

- in criminal case. 

See Absconding Offender. 

[19 Mad. 3 

See Cases under Criminal Proceed- 
ings. 

See Judgmf.nt~t-Criminal Cases. 

[21 Calc. 121 

[23 Calc. 602 

See Sanction for Prosecution — D x- 
piRY OF Sanction. 

[22 Calc. 176 

- in exercise of jurisdiction. 

See Cases under Superintendence of 
High Court — Civil Procedure 
GodBj s. 622. 

- in procedure. 

See Certificate op Administration — 
Effect of Certificate. 

[19 Bom. 145 


, Additional, Power of Court to 

frame. 

See Compromise— O oMTtiOMiSE op Suits 
• UNDER Civil Procedure Code. ^ 

• [19 Mad. 419 

See Eight of Suit-Contracts and 

AGREEMENTS. 

[17 Mad. 262 

—as to legality of order giving 

leave to sue. 

See Letters Patent, High Court, 
CL. 12. 

[18 Mad. 142 

, Findings on, on remand. 

See Judgment— Civil Cases. 

[19 Bom. 561 

in form of objection by defend- 
ant. 

See Civil Procedure Code, s. 244— 
Parties to Suit. 

[24 Calc. 355 

not in term fixed, but after- 
wards raised. 

See Mahomedan Law— Endowment. 

[22 Calc. 324 

, Raising new. 

See Kemand — Ground for UsivLiND. 

[17 Mad. 69 


in sale. 

See Injunction— Special Cases— Exe- 
cution OF Decree. 

[23 Calc. 351 

See Sale for Arrears of Rent— Set- 
ting ASIDE Sale— Irregularity. 

[20 Mad. 493 

See Cases under Sale for Arrears 
OF Kevenue— Setting ASIDE Salb 
—Irregularity. 

See Cases under Sale in Execution 
OP Decree — Setting Aside Sale — 
Irregularity, 

See Superintendence of High Court 
—Civil Procedure Code, s. 622. 

[21 Calc. 799 

in stamp. 

Sec Court-Fees Act, s. 26. 

[19 Bom. 145 

ISSUES. CoL 

1. Framing and Settlement of Issues ... 638 

, Addition or amendment of. 

See Remand— Ground for Remand. 

[19 Mad. 157 ' 


(1) FRAMING AND SETi'LSMENT OF ISSUES. 

— Suit for pi>>^sessIo7i vnder deed of sale — 
Issues to he Tuised—'Proof of title.'] In a suit to- 
recover possession based on a deed of sale: — Held,. 
that the Court should have raised issues as to 
ownership and possession*^ as, even if the sale-deed 
were not proved, the plaintiff might have been 
able to substantiate a title independently of it, 
GOVIND V . VlTHAL. 

[20 Bom. 758 

JAILOR IN NATIVE STATE. 

See Confession — Confessions tO' 
Police-officers. 

[20 Bom. 795 

JAINS. 

See Hindu Law— Custom— Generally* 
[10 AH. 379 
See Hindu Law— Widow— Power of 
Widow — Power of Disposition 
OR Alienation, 

[16 All. 37U 

JOINDER OF CAUSES OP ACTION. 


See Jurisdiction— Suits for Land- 
Property IN Different Districts. 

[16 AU. 359 
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JOINDER OF CAUSES OP ACTION- 

concluded. 

1. — Civil Procedure Code (1882), s, 44— jl/zV- 
jomder of causes of action— Zemmdari and aj)' 
furienani sir ld%d sold hy separate deeds — Suit 
for pre-emption of doth zemindori and t'fi?'.] WSere 
a zemindari share and the sir land held with i4i 
were sold to the same vendee by two separate 
deeds of sale executed on the same day, it was 
held that a suit to pre-empt both the zemindari 
share and the sir land was not liable to be defeat- 
ed on the ground of misjoinder of causes of 
action. Ambika Dat v. Ram TJdit Pan be. 

[17 AIL 274 

2 . -Glvil Procedure Code (1882), 44— 

jomder of causes of action — Bait hj assignee of 
Malioniedan ividoiv for part of her doiver and 
for part of the estate of the loidoio's deceased 
huslandf\ Held that a suit by the assignee of a 
Mabomedan widow for the recovery of part of 
the assignor’s dowser, and of part of the estate of 
the assignor’s late husband, did not contravene 
the provisions of s. 44, Rule (h) of the Code 
of Civil Procedure. Ashabai v. Tyeb Ilaji 

dissented from. Ahmad-ud-dinKhan 
l\ SiKANBAR BEGAM. 

[18 AIL 256 

JOINT CREDITORS. 

See Debtor and Creditor. 

[20 Mad. 461 

JOINT DECREE. 

, Execution of. 

See Appeal— Execution of Decree- 
Questions IN Execution. 

[17 Mad. 394 

See Execution op Decree — Joixt 
Decrees, Execution of, and Lia- 
bility UNDER. 

[IS Mad. 464 

See Limitation Act, s. 7. 

[20 Bom. 383 

See Limitation Act, Art. 120. 

[20 Mad. 23 

JOINT FAMILY. 

See Guardian— Appointment. 

[19 Bom. 309 

[17 AIL 529 

See Hindu Law-Debts. 

[19 AIL 26 

See Cases under Hindu Law— Joint 
Family. 

See Insolvent Act, s. 7. 

[19 Mad. 74 

See Cases under Malabar Law— Joint 
Family. 


JOINT FAMILY-c*7;;aabn7c7/. 

See Parties— Parties to Suits— Joint 
Family. 

[18 Bom. 141 
[20 Bom. 435 

See. Parties— Parties to Suits— Mort- 
gages, Suits concerning. 

[17 AU. 537 

See Parties— Parties to Suits— Part- 
nerships, Suits concerning. 

[18 Mad. 33 

See Plaint— Amendment of Plaint. 

[18 Mad. 33 

, Property held in trust foi\ 

See Court-Fef4 Act, s. 19D. 

[23 Calc. 980 

, Separation in. 

See Limitation Act, Art. G2. 

[24 Calc. 309 

_ — j Suit against members of. 

See Appellate Court— Errors affect- 
ing or not Merits of Case. 

[17 Mad. 122 

JOINT FAMILY BUSINESS. 

See Guardian— Duties AND Powers op 
Guardians. 

[20 Bom. 767 

See Hindu Law— Joint Family— Debts 
AND Joint Family Business. 

[20 Bom. 767 

JOINT LANDLORDS. 

See Bengal Tenancy Act, s. 56, 

[24 Calc, 169 

JOINT MANACERS. 

See Resistance or Obstruction to 
Execution of Decbee. 

[IS Bom. 522 

JOINT PROPERTY, 

See Certificate op Administration — 
'Right to Sue or Execute Degree 
WITHOUT Certificate, 

[19 Bom. 338 
[17 AIL 578 
[23 Calc. 912 
[20 Mad. 232 

See Cases under Co-sharers. 

See Decree— Form op Decree— Pos- 
session. 

[20 Bonn 467 
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JOINT PROPBUTY— \ JOINt'tRIAL. 

See Execution of Decree — Mode of See Confession — Confession of Pei- 


Execution— Joint Property. 

[16 AIL 449 
[20 Bom. 385 

See Hindu Law-Inheritance — Joint 
Property and Survivorship. 

[19 Mad. 70 
[20 Mad. 207 

See Hindu Law — Partition — Proper- 
ty Liable to Partition. 

[18 Mad. 73 

See Injunction — Special Cases— In- 
jury or Obstruction to Rights 
OF Property. 

' [19 Bom. 269 

See Lunatic. 

[20 Bom. 659 

« 

, Exclusion from. 

See Limitation Act, Art. 127. 

[18 Bom. 197 

, Mortgage of. 

See Hindu Law — Inheritance — Di- 
vesting op. Exclusion from, and 
Forfeiture of, Inheritance- 
Insanity. 

[22 Calc. 864 

, Suit by Mahomedan for share of. 

See Limitation Act, Art. 127. 

[22 Calc. 954 

, Suit for maintenance of posses- 
sion in. 

^See Limitation Act, Art. 120. 

[16 All. 73 

— j Suit for share of. 

See Limitation Act, Art. 62. 

[24 Calc. 309 

JOINT TENANCY. 

See Will— Construction. 

[21 Calc. 488 

, Severance of. 

See Hindu Law— Will— Construction 
of Wills. 

[23 Calc. 670 
[L. R. 23 L A. 37 

JOINT TENANTS. 

See Partition— Right to Partition 

[18 AIL 334 


soNERS Tried Jointly. 

[19 Bom. 195 
^ [17 All. 524 

JOINT WRONG-DOERS. 

See Contuibution, Suit for— Joint 
Wrong-doers. 

[17 Mad. 78 
[24 Calc. 330 

JUDGE. 

, Privilege of. 

See Defamation. 

[17 Mad. 87 

— Dlsiiuiilificatlon for tri/ing ease — Bias — 
Mavilatd ar acting in the management of property 
■under the orders of the Talalidari Settlement 
Officer — Possessory suit — Interest disqualifying 
Judge from trying case.'] No Judge can acfc in 
any matter in which he has any pecuniary in- 
terest, nor where he has any interest, though nob 
a pecuniary oue, sufficient to create a real bias. 
A Mamlatdar, who under the orders of the Taluk- 
dari Settlement Officer had acted in the manage- 
ment of the property in dispute in a possessory 
suit before him, was held to have such an interest 
as to disqualify him from trying the case. Where 
an officer of Govenment has in the course of his 
executive duties “ formed an opinion upon a 
matter and has acted upon that opinion, or sought 
to give effect to it as an agent on behalf of a 
public body which has become a litigant in a 
cause,” the law will presume an interest creating 
a bias sufficient to disqualify him as a Judge, 
Aloo Nathu V . Gagubha Dipsangji. 

[19 Bom. 608 

JUDGE OF HIGH COURT, 

, Order of. 

Sed Letters Patent, High Court, 
CL. 15. 

[19 Mad. 422 
[20 Mad. 152, 407 

, Power of. 

See Letters Patent, High Court, 
CL. 15. 

[20 Mad. 152 

See Review— Power to Review. 

[23 Calc. 339 

— Appointment of Judge—BigliGourt Charter Act 
(24 and 25 VicU cap. 104), ss. 7 and \^-~Interpreta- 
tion of statute— On the happening of a vacanenffi 
—Nature of yoicer conferred ly s. 7 discussed— 
Evidence— Presumption of law arising from the 
exercise de facto of the functions of a Judge of a 
High Court.] The words— “ upon the happening 
of a vacancy in the office of any other Judge—” 
in s. 7 of the 24 and 25 Viet. cap. 104, mean upon 



( 594 ) 


( 593 ) f)IGEST OF CASES. 


JUD(HI OP HIGH COURT — co)idlii(2edt \ JUDGMBNT-“^?o/i^i;iz^6^i^. 


the happening of a vacancy in the office of a 
Judge appointed to his office by Her Majesty. 
They are not applicable to the case of a vacancy 
caused by a perscn appointed to act as a Judge, 
under the provisions of the second part of'*the 
above-mentioned section, ceasing to perform the 
duties of such office. The words above quoted 
further mean that the power conferred by s. 7 
must be exercised within a reasonable time, that 
is to say, a practicable time after the happening 
of a vacancy. It cannot be held that the power 
conferred by the above-mentioned section can be 
held in suspense for several jears and then be 
legally exercised. Where a person had in fact 
for a period of more than a year been exercising 
all the functions of a Judge of the High Court in 
virtue of an appointment purporting to be made 
by the Lieutenant-Governor of the North-Western 
Provinces and Chief Commissioner of Oudh, under 
sanction of Her Majesty’s Secretary of State for 
India, it was held that though, so far as the 
validity of the appointment depended upon the 
provisions of ss, 7 and 16 of the 24 and 25 Viet, 
cap. 104, the appointment was apparently ultj’a 
vireSy it must nevertheless be presumed, in the 
absence of fuller information, that the appoint- 
ment was legally made in the exercise of some 
power, unknown to the Court, vested in the Secre- 
tary of State for India, Queen-Empress v. 
Ganga Ram. 

[16 All. 136 


JUDGMENT. 

1. Civil Cases 
2^ Criminal Cases 

Bee Letters Patent, 
N.-W. P., CL. 10. 


Coh 

... 594 
... 595 

High Court, 

[17 AIL 438 


Copy of. 

Bee Review— Form of, and Proce- 
DURE ON, Application. 

[17 All. 213 


, Copy of, Deduction of time for 
obtaining. 

See Limitation Act, s. 12. 

[20 Mad. 476 

See Madras Rent Recovery Act, s. 69. 

[20 Mad, 476 


in civil suit, Admissibility in evi- 
dence of. 

See Evidence— Criminal Cases— Judg- 
ment IN Civil Suit. 

[23 Calc. 610 


in former suit, Admissibility in 
evidence of. 


Bee Cases under Evidence— Civil 
Cases— Decrees, Judgments and 
Proceedings in former Suits. 


See Landlord and 
OF Tenancy. 


Tenant — Nature 

[22 Calc, 533 


on ground not pleaded. 

See Transfer of Property Act, s. 41. 

[17 AU. 280 


I (1) CIVIL CASES. 

i 1 . — Jud/j merit unsupported hy reasons — Lefect iee 
I judgment in facts — Grounds of second appeal.1 
I Where no reasons are given by a lower Appellate 
1 Court for the conclusions arrived at, such conclu- 
: siona cannot be accepted as legal findings of fact 
I in second appeal. Kamat v. Kamaty I. L. R. S 
\ Bom. 368 (370) ; and Rayltunatli v, Gopal iVUio 
\ d\~atkaji. I. L. R. 9 Bom. 452 (451), referred to 
I Ningappa V . Shivappa. 

[19 Bom. 323 

2. — Finding of lower ^Court based on misconeep- 
tion of evidence — Defective judgment in facts — 
Ground of second appeal.} The finding on an 
issue of a lower .,AppellAte Court, which is based 
j on a misconception of what che evidence is, caa- 
i not be accepted in second appeal as a legal finding 
! on it. GoVIND l\ VlTHAL. 

j [20 Bom. 753 

) 3. — Gicil Procedure Gode (1882), ss. 566, 560 
I and bli— Findings on issues on remand — Duty 
I 0'’ Appellate Gourt to form its own opinion 
i on the evidence and record reasons for Jind trigs — 

I Procedure.'} In certifying to the High Court the 
j findings on issues sent back on remand and found 
I by the Court of first instance, the lower Appellate 
I Court is, in the absence of any admission by the 
j party against whom the issues have been, found, 

I bound to form its own opinion on the evidence 
j and record its findings with the reasons for them, 
j RAMOHANDRA GOVIND MaNIE V. SONO Sadashiv 
' Saekhot. 

i [19 Bom. 551 

' 4. — Civil Procedure (ISS2), 6’. 574 — Con~ 

! tents of appellate judgment — Duty of Appellate 
Court to examine the correctness of a findirtg in 
the absence of a memorandum of objections.} A 
Judge, having remanded a case for further 
evidence to be taken and a fresh finding recorded 
on a question of fact, is bound to examine the 
correctness of the finding, and to state in his 
judgment the reasons for which he either accepts 
or rejects it. KUNHI Maraekar Haji v. Rutti 
Umma. 

[20 Mad. 496 

B. — Date of operation of judgment — Adjourn* 
merit for written judgment— Death of party hetwem 
hearing and judgment — Gicil Procedure Code 
(1882), s. 2o-k—Practlee.} An appeal having been 
argued on the 11th November, 18^2, the case was 
adjourned for judgment which was delivered oa 
the 30th November, 1892, and was in favour of 
the plaintiffs. In the meanwhile the defendant 
had died. On application for execution, it was 
contended that the decree was null and void, aa 
the respondent was dead when it was passed ; — - * 
Held} that the judgment should be treated as 
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JUDGMENT — conihnied, 1 

(1) CIVIL CASES — concluded, 

operating as if it bad been delivered on the day 
when the argument was closed. Narna r. 
Anant. 

[19 Bom. 807 

(2) CRIMINAL CASES. 

6. — Judgment of Agjjielhite Court — Criminal 
Procedure Code (1882), ss. 367 and. 421 — Appeal 
rejected loitJund any reasons given.'] An Appel- 
late Court cn rejecting an appeal under the 
provisions of s. 421 of the Criminal Procedure 
Code need not give its reasons for the decision. 
Bash Behaei Das v. Balgopal Siegh. 

[21 Calc. 92 

7. — Criminal ProcediCre Code (1882), 307 

and 421 — Summary rejection of appeal— JReawns 
for rejection.] It is advisable that a Court, wheu 
rejecting an app'eal in a criminal case under the 
provisions of s. 421 of the Code of Criminal Pro- 
cedure. 1882, should record shortly its reasons for 
such rejection in view of the possibility of such 
order being challenged by an application for 
revision. Queen-Empress Nannhu. 

[17 AU. 241 

8 . — Criminal Procedure Code (1882), .n\ 421 
— Judgment rejecting an appeal,] In reject- 
ing an appeal under s. 421 of the Code of 
Criminal Procedure (Act X of 1832), the Appellate 
Court is not bound to write a judgment. Pash 
PeJiari Pas v. Balgopal Singhs I. L. B. 21 Calc. 
92, followed. Queen-Empeess v, Waeubai. 

[20 Bom. 540 

B.'—Porm and cojitents of judgment— Criniinal 
appeal^ Judgment in — Criminal Procedure Code 
<1882), ss. 367 and 424.] A Deputy Commissioner, 
after hearing an appeal from a Deputy Magistrate 
who had convicted the appellants of rioting, gave 
the following judgment: •• After hearing the argu- 
ments of the pleader for the appellants and exam- 
ining the record, I am of the opinion that the 
Lower Court had ample ground for convicting the 
accused of rioting. I do not consider the sentence 
too severe. Appeal dismissed that this 

was not a judgment within the meaning of ss. 367 
and 424 of the Criminal Procedure Code, and that 
the appeal must be reheard. Jvamriiddin Pai v. 
Sonatan Mandal, I. L. R. 11 Calc. 449; and 
the matter of the Petition of Bam Pas maglii, 
I. L. R. 13 Calc. 110, followed. FakivAN v. Som- 
SHER Mahomed. 

[22 Calc. 241 

10 . — Form of judgment — Criminal Procedure 
Code (1882), s, 367 and 424.] On appeal, the 
Sessions Judge gave the following judgment: 

After reading the evidence, and hearing the 
learned Counsel for the appellant and the learned 
Government pleader, I am convinced that the 
Deputy Magistrate has decided the case rightly. 
The appeal is dismissed”: — that the judg- 
ment was not in accordance with the law within 


JUDGMENT —coydinued. ^ 

(2) CRIMINAL CASES — continued. 

the meaning of ss. 367 and 424 of the Criminal 
Pocedure Code. Gieish Myte v^Queen-Empress^ 

^ [23 Calc. '420 

*■ 11. — Criminal Procedure Code (1882), ss, 362, 367 
and 424 — Judgment of Appellate Court — What 
such judgment must contain.] A Magistrate having 
special powers under s. 34 of the Code of Criminal 
Procedure convicted one P B under ss. 471 and 
47G of the Indian Penal Code and sentenced him 
to four years’ rigorous imprisonment. P B 
appealed to the Sessions Judge, and on that appeal 
the Sessions Judge recorded the following judg- 
ment : — '• I have perused the record and see no- 
cause for interference with the finding of the 
District Magistrate. As regards the sentence, it 
is not excessive, but, having regard to the great 
age of the appellant, I will reduce it to three 
years’ rigorou.s imprison ment wdth three mouths’ 
solitary confinement” : — Held, that this judgment 
was iu compliance with the provisions of s, 367 
of the Code of Criminal Procedure, read with 
s. 424 of the same Code. Queen-Empress n. 
Pandeh Bhat. 

[19 All. 506 

12. — Irregularity — Magistrate passing sentence 
y cf ore finish ing h is j udg meat — Criminal Procedure 
Code liSS2),ss. 366, 367 and 537.] A Magistrate 
on a charge of rioting passed sentence on the 
accused without delivering his judgment in 
open Court, the judgment (one in course of 
being w^ritten during the hearing of the case) 
being in fact not then completed. The case went 
on appeal to the Sessions Judge, who dealing fully 
wdth the evidence taken before the Magistrate, 
confirmed the conviction and sentence : — Held, per 
Prinsep and Trevelyan, JJ., that the judgment 
of the Magistrate was not one in accordance with 
the law as laid down in s. 366 of the Criminal 
Procedure Code ; but held^hj Prinsep and O’Kin- 
EALLY, JJ. (Trevelyan, J., dissenting) that 
the irregularity was one coatemplated by s. 537 of 
the Code, and not having occasioned any failure 
of justice, it did not necessitate a re- trial of the 
case. Per Trevelyan, J. — The case was more 
than one of mere error, omission or irregularity” 
within the meaning of s. 637 : the judgment hav- 
ing been irregularly arrived at and pronounced, 
there was no *' judgment” in accordance with law, 
and therefore no fair trial to which every accused 
person is entitled ; the case ought therefore to be 
re-tried. Damu Senapati r. Sridhab Rajwar. 

[21 Calc. 121 

13. — Criminal Procedure Code (1882), ss, 
566, 567 and 537 — Prono7incing semtenee before 
ivriting judgment — Irregularity.] In this case, 
after the evidence was add.uced on both sides, the 
Assistant Magistrate fixed a day for hearing argu- 
ment and passing judgment. On that day argu- 
ment was heard, and the case adjourned to another 
day for Judgment, when the Magistrate pro- 
nounced sentence, though he had not written his 
judgment. The judgment was, however, written 
in the evening of the same day : — Eeld^ the 
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JUDGMENT- concluded, j 

(2) CRIMINAL concluded. \ 

judgment of the Assistant Magistrate was not in 
accordance with th^ provisions of ss. 866 and 367 
of thife Criminal Procedure Code. In the circni;!- 
stances of the case, the omission of the Magistrate 
in recording a judgment before pronouncing his> 
sentence was an omission or irregularity which, 
fell within the purview of s. 687 of the Code. 
The sentence itself, by reason of this irregularity | 
was not an illegal sentence so as to render the I 
trial nugatory. Quecn-Emines^ v. Harqohind SiufjJi, i 
I. L. R. l4 All. 242 ; and Damn Senaj^ati v. j 
SridJiar Rajwar, I. L. R. 21 Calc. 121, discussed, i 
Txlak Chandra Sarkar v. Baisagomoff. 1 

[23 Calc. 602 | 

JUDGMENT-DEBTOR. 

Sec Civil Procedure Code, s. 241 — 
Parties to Suits. I 

[19 Mad. 331 j 

See Cases under Insolvency' — Insol- ! 
VENT Debtors under Civil Pro- | 
CEDURE Code. i 

See Resistance or Obstruction to i 
Execution of Decree. 

[17 All. 222 

See Sale in Execution of Decree- 
Setting ASIDE Sale— Irregular- 
ity. 

[23 Calc. 682 

See Surety— Liability of Surety. 

[16 AU. 37 
[19 Bom. 210 

, Agreement to give time to. 

See Civil Procedure Code, s, 257A. 

[18 All. 435 

, Bond for production of. 

Sec Surety— Liability of Surety. 

[16 All. 37 

, Death of. 

See Appeal— Execution of Decree— j 
Questions in Execution, I 

[17 All. 245 ^ 

See Civil Procedure Code, s. 244 — i 
Parties to Suits. | 

[24 Calc. 62 i 
[16 All. 286 ! 
[19 All. 332 I 

See Civil Procedure Code, s. 244— j 
Questions in Execution of De- | 
cree, ’ 1 

[17 AU. 431 j 


JUDGMENT-DEBTOR — cortcluded. 

See Execution of Decree — Execu-- 
tmon p.y and against Represen- 
tatives. 

[18 Bom. 224 
[17 Ail. 162, 431 
[21 Bom. 314 
[22 Calc. 558 
[23 Calc. 454 

See Limitation Act. Art. 179 — Na- 
ture OF Application— Irregular 
OR Defective Appijcations. 

[19 AIL 337' 

Sec Repre.sentative oy Deceased 
Person, 

, [21 Bom. 539 

[22 Calc. 259 

See Sale in Execution op Decree — 
Inva»lid Sales— Death op Judg- 
ment-Debtor before Sale, 

[19 Bom. 276 
[23 Calc. 686 
[21 Bom. 424. ' 

, Insanity of. 

See Sale in Execution of Decree- 
Setting aside Sale— Irregular- 
ity. 

[19 Mad. 219 

, Representative of. 

See Appeal— Execution of Decree- 
Parties TO Suits. 

[20 Mad. 378- 

See Cases unde Civil Procedre Code, 
244— Parties to Suits. 

, Right of. 

See Sale in Execution of Decree- 
Setting ASIDE Sale— General 
Gases. 

[20 Mad. 158 

JUDICIAL DECISIONS. 

See Hindu Law— Custom— Generally. 

[16 All. 379 

JUDICIAL PROCEEDING. 

See Criminal Procedure Code, s. 487. 

[20 Mad. 283 

See Sanction for Prosecution — 
Power to Grant Sanction. 

[19 Mad. 18 

JUDICIAL SEPARATION. 

See Divorce Act, s, 7. ^ 

[22 Calc. 544 
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See Fishery, Right of. j 

[22 Calc. 252 j 

See Forest Act, s. 45. 

[24 Calc. 504 | 
[L .R. 24 1. A. 33 I* 

JURISDICTION. Col, I 

1. Causes of Jurisdiction ... 601 

{a) Dwelliug, Carrying: on Busi- 
ness or Working- for Gain... 601 

{})) Cause of Action ... 602 

2. Suits for Land. ... 606 

{a) General Cases ... 606 , 

\h) Property in Different Districts 607 
.3. Testamentary Jurisdiction ... 608 

See Companies* Act, s. 130. 

[17 AU. 252 

.See Copyright. « : 

[19 Bom. 557 | 

^ee Endowment. 

[20 Bom. 495 

'See Execution op Decree — Transfer 
OF Decree for Execution and 
Power of Court, &c. 

[21 Calc. 639 
[17 Mad. 309 
[18 Bom. 61 
[22 Calc. 764, 871 
Foreign Court, Judgment of. j 
[22 Calc. 222 
[L. R. 21 I. A. 171 
[18 Mad. 327 
[20 Mad. 112 

See Cases under High Court, Juris- 
diction OF. 

See Insolvent Act, s. 5. 

[21 Calc. 634 | 
[21 Bom. 405 | 

See Insolvent Act, s. 9. 

[21 Bom. 205, 297 

See Mamlatdars Courts Act, s. 3. 

[21 Bom. 585 

See Mamlatdars Courts Act, s. 4. 

[18 Bom, 46 

See Munsif, Jurisdiction of. 

[21 Calc. 550 
[17 Mad. 309 

See Probate— Jurisdiction of Dis- 
trict Court. 


See Sale in Execution of Degree — 
Invalid Sales— Want of Juris- 
diction. 

^ [18 Bom, 453 
[21 Calc. 639 
[22 Calc. 871 
[19 Bom. 127, 539 

See Cases under Small Cause Court, 
Mofussil— Jurisdiction. 

See Cases under Small Cause Court, 
Presidency Towns— Jurisdiction, 

See Trust. 

[18 Bom. 551 

See Valuation op Suit— Appeals. 

[16 All. 286 
[18 Bom. 40, 100, 207 
[19 Bom. 198 
[20 Bom. 265 

See Valuation op Suit— Suits. 

[20 Mad. 289 
[22 Calc. 692 
[24 Calc. 661 
Consent of parties to. 

See Madras Forest Act, s. 4. 

[17 Mad. 193 

See Mamlatdar, Jaurisdiotion of. 

[20 Bom. 630 

Illegal exercise of. 

See Cases under Superintendence op 
High Court— Civil Procedure 
Code, s. 622, 

, Property not witliin. 

See Hindu Law — Partition — Parti- 
tion of Portion op Property. 

[18 Bom. 389 


, Question of. 

Bee Appellate Court — Objection 
Taken for First Time on Appeal. 

[22 Calc. 483 
[19 Bom. 43 

[18 Mad. 418 
[20 Bom. 86 

5eeCiviL Procedure Code, s. 244— Ques- 
tions IN Execution of Decree. 

[22 Calc. 483 
[17 All. 478 

See Execution op Decree — Applica- 
tion FOR Execution and Power 
OF Court. 


[20 Bom. 607 


[17 All. 478 
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JURISDICTION — cont'hnied. j 

See Pauper Suit— Suits. 

[20 Bom. 86 

See Salb^in Execution op Decree— 

SETTINC4- ASIDE SALE -IREEGUT^AR- 
ITY. 

[IS All. 14D 

See Special or Secoxd Appeal— Pro- 
cedure IN Special Appeal. 

[19 Bom. 43 

[18 Mad. 418 

See Special or Second Appeal-Small 
Cause Court Suits General 
Cases. 

[21 Calc. 249 

, Submission to. 

See FoeeiCtN Court, Judgaient of. 

[18 Mad. 327 

, Test of. 

See Plaint— Return of Plaint. 

[20 Bom. 675 

, Want of. 

See Cases under Sale iai Execution 
OP Decree— Invalid Sales— Want 
OF Jurisdiction. 

( 1 ) CAUSES OF JURISDICTION. 

{a) Dwelling, Carrying on Business, 
or Working for Gain. 

1 , — Addition of a defendant residing out of juris* 
diction in a suit in ivldclileareto sve has heen al* 
ready oUained— Letters Patent^ I860, el, \ 2— Fresh 
leave to sue such new defendant necessary.'] Where 
a defendant is added v-ho does not reside within 
the jurisdiction of the High Court, and against 
-whom the cause of action has nob arisen w^holly 
within that jurisdiction, leave must be obtained 
Tinder cl. 12 of the Letters Patent, 1865, even if 
leave was obtained when the suit was originally 
filed. Bampartab Saajratjhrai v. Foolibai. 

[20 Bom. 767 

2 . — Besidence for temjjorary gmiyose—Beceipt 

cf yresents by high priest of temjple—OJiee for 
reeeivmg presents— Purchase of house — Letters 
Patent, High Court, cl. 12.] The word “dwell’’ 
must be construed with reference to the particular 
object of the enactment in which it occurs. Re- 
sidence in Bombay merely for a temporary 
purpose is not to “dwell” there so as to give 
jurisdiction to the High Court under cl. 12 of 
the Letters Patent, 1865 that the mere 

fact that the defendant had purchased the house 
which he occupied during a temporary visit to ' 
Bombay, afforded no inference of an intention to 
dw^eil there. A defendant who was the acharya 
or high priest of the Vaishnava community and 
the Alaharaj Tihaib of Shri Nathji at Nathdwara 
had a jpedhi, or place of business, in Bombay 
where devotees paid in any presents they intended 


JURISDICTION-^ mtinued, 

( 1 ) CAUSES OF JURISDICTION— 

(a) Dweiltng, Carrying on Business. 

OR Working por GM's^eoricIuded. 

to offer him : — ILeld, that this did not 'amount to- 
“carrying on business” so as to give the High- 
Court jurisdiction under cl. 3 2 of the Letters- 
Patent, 3 86.5. The defendant when in Bombay 
was invited by his devotees and pupils to their 
houses, where he was treated as an incarnation- 
of the deity with certain forms and ceremonies, 
and received presents, and gave his blessing: — 
Held, that this did not amount to “ personally- 
working for gain” within the meaning of cl. 

12 of the Letters Patent, 1865. Goswaaii Shri 
108 Shri Girdhariji v. Govardhanlalji Gir- 
dhariji. 

[18 Bom. 290 

Held, on appeal to the Privy Council, thaU'the* 
expression “ carry on bu.siness ” in cl. 12 of the 
Letters Patent, is intended to relate to busi- 
ness in which a man may contract debts, and 
ought to be liable to be sued by persons having 
business transactions with him. The defendant, 
who was an acharya of the Vaiehiiav community, 
and was head of their institution at Nathdwara 
in Udepur, where he usually resided, was, when 
this suit was brought, in Bombay for a time. He 
had in the latter place a treasurer and other 
servants employed in an establishment for the 
collection and entry of gifts made by devotees ; 
aud there, also, donations, made in like establish- 
ments elsewhere, were received for transmission 
to Nathdwara. The defendant, also, while in 
Bombay accepted offerings on ceremonial visits 
made, or received, by him personally; but no 
bargain for the amount w’as made beforehand : — 
Held, by the Privy Council, that in the above 
transactions there W'as no “ carrying on business ” 
within cl. 32 of the Letters Patent, 1865. Gos- 
WAMi Shri 108 Shri Girdhariji v. Govar- 
dhanlalji Girdhariji. 

[18 Bom. 294 
[L. R. 21 I. A. 13 

3. — Suit for rent of land in Oiralior, defendant 
being resident in British India — Place where 
defendant resides — Ciril Procedure Code (ISS 2 ), 
t<?. 37.] Held that a suit by a lessor against his 
lessee to recover rent w^hieh had accrued due in 
respect of agricultural land situated in Gwalior, 
the plaintiff being a subject of the Gwalior 
State, but the defendant a British subject resident 
in the district of Jhansi. was properly brought 
in a Civil Court in the district of Jhansi. Gnr- 
dyal Singh v, Baja of Farid Jiot, I. L. R. 22 Calc. 
222, referred to. Bhujbal r. Nanheju. 

[19 AIL 460 

(J) Cause of Action. 

4 , — Perfornianee of contract — Making of eon* 
tract — Goods to be sliijyped at Bombay to the^ylain- 
tiff at Karwar — Place inhere cause of action 
arose.] The plaintiff residing at Karwar sent a ^ 
sum of money to K 4" Oo. (defen lant Ko. 1 ), . 
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.JURISDICTION —eoiitmuecL 

(1) CAUSES OF JURISDICTION— 

(Z») Cause of k.Qi^io^— continued. 

II firm at Bombay, asking* them to send bim cer- 
'tain goods, /l Co. informed the plaintiff 
that they had not the goods required by him. 
The plaiatifi thereupon telegraphed to them to 
•pay the amount to defendant No. 2, a resident of 
Bombay, provided he sliipped the goods. On the 
failure of defendant No. 2 to ship the goods, the 
plaintitf brought a suit agaiuat the defendants 
ill the Court at Karwar to recover the amount. 
He claimed against K Oo. ( defendant No. 
1) because they had paid the money to the second 
defendant before the goods were shipped, and 
against the second defendant because he had not 
shipped the goods, al though he had received the 
money. The Court at Jlarwar was of opinion 
that Karwar was the place where rhe contract 
was to be performed, and that therefore it had 
jurisdiction to entertain the suit, and it passed a 
decree against defendant No. The claim a.s 
, against defendant No 1 was dismissed: — dield, 
reversing the decree, that the understanding on 
which the money was paid to defendant No. 2 
by A d' Oo., and which was the agreement on 
which the plaintiff sued, wms that the second de- 
fendant would ship the goods at Bomb.ay to the 
;plaintilS at Karwar. The contract, therefore, as 
between defendant No. 2 and A Co., acting 
on behalf of the plaintiff, was both entered into 
and intended to be performed at Bombny, The 
cause of action arose therefore in Bombay, and 
the Court at Karwar had no jurisdiction. Dada- 
BHAI DAJIBHAI V. DiOGO SaLDANHA. 

[18 Bom. 43 

5. — Suit for restitution of mniujnl ri/jkt .^ — 
■Uushund and icife.'] The plaintiff sued his wife 
for restitution of conjugal rights in the Court of 
the Subordinate Judge of Borsad, within wbo.^e 
local jurisdietiou the plaintiff resided. The de- 
fendant contended (//^tcO‘ that the Subordi- 
nate Judge of Boi’vSad had no jurisdiction to 
'^mtertain the suit, on the ground that she was 
living outside bis jurisdictian. The Subordinate 
■Judge dismissed the suit for want of jurisdic- 
tion. On appeal by the plaintiff, the decree was 
confirmed. On second appeal : — Held, rever- 

-sing the decree, that the Court of Borsad had 
'jurisdiction. The cause of action, iu a suit by 
a husband for restitution of conjugal rights, con- 
sists in the wdfe’s absenting berself from her 
Tiusband’s house without his consent, and it must 
therefore be deemed to arise at his i/ouse. Lali- 
tagar -v. Bax Suraj. 

[18 Bom. 316 

6. — Sait on hundl — Idndorscment hij jniyee.'] 
A hundi, drawn at Benares on the drawer’s firm 
at Bombay in favour of a firm at Mirzapur and 
Calcutta, was endorsed at Calcutta by tile payee 
‘ to a firm at Calcutta, and dishonoured by the 
drawer’s firm at Bombay. In a suit brought in 
-Calcutta by the endorsee to recover the value of 

the huudi, the defence was raised tbaD the Court 
nhad no jurisdiction to entertain the suit 
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I JURISDICTION -‘Continued^ 

I (1) CAUSES OP JUaiSDICTION-co«««iie<f. 
j (Jj) Cause of Action — continued. 

I that the enlorseni^nt having tjfiien place in,. Cal- 
j culTba. part of the cause of action arose in Calcutta, 
j so as to give the Court jurisdiction. Kellis y. 
j Fraser.^ 1. L. R 2 Oa'c. 4X5 ; and Danja Narain 
I Teaninj v. Secretary of State. I. h. li 14 Calc, 
i 250, approved. RoaaooxA th xMisser v. Gobind- 

’ NARAIN. 

I [22 Calc. 451 

j 

I 7. — Breach of contract — Salt for dower debt — 

I Glril Procedure Gods (I8S2), . 9 . 17 — Malioinedan 
i law., Bower— Suit for recorery of dower debt from 
I the aSsSet-‘i of a deceased MaJunnedan.] A suit 
I for the recovery of a dower debt from the assets 
of a deceased Mahomedau being a suit on a 
I contract is subject to the provisions as to juris- 
; diction confcaiued in s. 17 of the Cole of Civil 
i Procedure, 1SS2. Where therefore none of the 

■ requisites for jurisdiction given in that section. 

I existed within the jurisdiedon of the Court iu 

■ which such a suit was brought, that Court had no 
j juris iictioa to entertain it, Shankar Dial v. 

\ HIUHAalilAD MUJTABA IvHAxN. 

I [18 All. 408 

8. — Part of cause of action arlsiny la furlsdic- 
tion — S'Cit on agreement exeented within jurisdic- 
tion — Place for payment of money under deed — 
Costs of preparlnrf a deed— Stamp dnty.'] In 
December, 1892, the plaintiffs agreed to supply 
the defeudauts with machinery for their mill 
near Calcutta. The defendants being unable to 
. pay for it iu accordance with that agreement 
entered into a supplementary agreement with the 
plaintiffs on the foth Augu-.t, 1891, whereby it 
. was arranged that the plaintiffs should accept 
shares in the defendauhs’ company ami deben- 
; tures charged on the property in satisfaction of 
: their claim. The agree'oient provided that the 
defendant company should forthwith execute an 
; indenture of trust, in favour of trustees to be 
• name! by the plaintiffs, for the purpose of secur- 
! ing the said debentures, such iudeuture to be 
prepared by the plaiutiffs’ solicitors together with 
the debentures at the expense of the company 
, and to be aoprovoii by the company’s solici- 
tors. It was lastly provided that thi.s agreement 
should be treated as forming part of ^aud supple- 
mental to the agreement of Decauiber, 1892. 

; This agreement was signed in Bombay by J. 
Marshall on behalf of the plaintiffs. The inden- 
ture and debentures were duly prepared by the 
: plaiutiff.s and approved by the defendants’ solioi- 
i tors in Bombay. Trie plaintiffs, having paid in 
; Bombay the solicitor’s bill of costs in respect of 
: the preparation of the indenture and debentures, 

. now sued to recover the amount from the defend- 
, ants under the terms of the above agreement of 
; 189i. The defenrlants contended that the Conrt 
had no jurisdiction, on the ground that they did 
nob reside or carry on busiiie.ss ia Bombay, and 
; that^ no part of the cause of action arose in 
Bombay ; — Held, that the Court had jurisdiction* 
Tlie agreement of August, 1894, was signed ia 
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JURISDICTION — continued. 

(1) CAUSES OF JURISDIGTIOA^-c'>/i^i;i«6<rt. 

(&) Cause of Aotioi^ - eontinued. 

Bombay by the agent on their behalf, 

and* therefore part of the cause of action avose 
within the jurisdiction. Further, it appeared 
that it was intended that the payment to be inadfe 
by the plain tills should he made in Bombay, where 
both the plaintiffs’ agent and solicitors resided : — 
Held, also, that the plaintiffs were entitled to 
include in their claim the stamp duty paid on the 
trust-deed. The agreement contemplated that 
the defendants should pay all the costs incidental 
to the execution of the deed. Dobson a:sd 
Barlow v, Bengal Spinning and Weaving Co. 

[21 Bom. 128 

9. — Letters Patent, Jligh Court, el. 12 — Part of ^ 
•oause of action arising m jnrisdiotlon — Partner- j 
ship — Death of giartner — Subsequent recovenj of i 
assets by surtir.ing partner — Suit by administrator '■ 
■of deceased, partner against survivlny partner for 
recovered eissets — Suit for partnership account,'] 

In 18S9 one //. a widow and a partner .in a firm 
carrying on business in partnership wdth two 
persons, viz., G and B (defendants Nos. 1 and 2), 
ill Sind and at Behrin in the Persian Gulf, died, 
and the partnership was then dissolved. H had 
no children, but it was alleged that she had 
.adopted one P, the brother of the .second defend- 
ant. On the lllth February. 1890, the guaniiau of 
one 7i, a minor {IPs husband’s nephew), applied to 
the High Court of Bombay for letters of adminis- 
tration to her estate, alleging that K was her heir 
and next of kin. A caveat wuis filed by her father 
and others, in which they denied that K was h-.;r 
heir, and alleged that P had performed her 
funeral ceremonies. The matter came on as a 
suit on the 10th February, 1804, when an order 
was made, without prejudice to any of the ques- 
•tions raised by the issues, disndssing the applica- 
tion and ordering letters of aduninistration to IPs 
estate to issue to the* Administrator-General of 
Bombay. Letters of administration were aecord- 
ingly granted to him on the nOth Tilarch, 180L 
In the meantime, however, viz., on the 12th April. 
1S08, B (defeiiiiaut No. 2) had filed three suits 
in the High Court of Bombay, in the name of 
himself and G fdefendaut No. 1), as surviv- 
ing partners of IPs firm, to recover certain debts 
■due to that firm. Disputes subsequently arose 
between B and G, and by a consent order of the 
22nd July, 1803, it wars ordered that any moneys 
•recovered in the said three suits should be paid 
over to a receiver (defendant No. 3), to be held by 
him until further order. On the Ist August, 1893, 
consent decrees w'ere passed in the above three 
suits for a total sum of Bs. 28,33.5. which was ! 
forthwith handed over to the receiver. On the 
.B2nd April, 1801, the suit was filed by the Admin- 
istrator-General of Bombay as administrator of 
H appointed as above stated. He claimed to re- 
cover the whole sum paid to the receiver, alleging 
•that the first and second defendants as her part- 
ners were largely indebted to the firm, and that the 
money really belonged to her estate. He prayed 
d:hat the receiver might be directed to pay over the 


; JTJKISDICTION-cn«f/;i?f^J. 

I (I) CAUSES OF JURISDICTION— 

; (Jj) Cause of .Action— 

; money to him, and that, if necessary, the partner- 
i ship accounts should be taken. The second defend- 
ant {inter alia) pleaded that the suit wnis one 
for partnership accounts, and was barred by 
limitation, and also that the High Court of Bombay 
had no jurisdiction to try it:— Held, that the 
Court had jurisdiction to liear the suit. The 
Cause ot action alleged wms that the second de- 
fendant was endeavouring’, under c.oak of his 
position as surviving partner, to get into his 
hands a sum of money within the jurisdiction 
of the Coiirc, with a view to deprive the represen- 
tatives of his deceased partner of it. and to em- 
ploy it for his ov.'n purposes. That was. at all 
events, part of the cause of action, and leave to 
sue had been obtained ifnder cl. 12 of the Letters 
Patent, 18(3.5, Rivett-Caknac v. Goculdas 
SOBHANMULL. 

[20 Bom. 15 

10.— Letters Patent, High Court, el. ) 2— Suit on 
liundi payable at fianal date — Dishonour by non- 
aeeeptanee — Negotiable Instruments Art {XXVI 
\ ^/IhSl).] On the 14th Apidl. 1 80 . the defend aim 
^ at Gwalior drew' a hundl for 15 s, 2,500 on his firm 
: at Bombay in favour of D payable forty-five days 
: after date. It wuis subsequently^ endorsed at 
! Gwndior by D to the plairAiff at Caw?) pore who 
I sent it to the Bank of Bombay^ at Bombay for 
I collection. It was to become pay.nb’e on the ist 
June, 1880, but, on tlie 23rd April. 1880, the Bank 
presented it to the defendant’s firm at Bombay for 
acceptance, which was refused. The Bank there- 
upon returned it to the phiintiff at Cawnpore, a?id 
it was never presented for paynumt. On the lOth 
June. iSOl. the plrdntiff filed a suit upon the 
hundl against the defendant at Cawnpore, but, on 
the 18th March. 1893. the plaint was returned 
to him, the Court holding that it had no jurisdic- 
tirm. On the Idth Aiudl. I S93, th.e plain life filed 
this suit in th.e High Court of Bombay. Pre- 
viou.-ly to the filing of the suit the defendant 
had ceased to cairy on business at Bombay. The 
defendant contended that tiie Court had no juris- 
! diction, inasmuch as {a) the defendant was a 
foreigner, and an the dace of suit did not carry on 
business in Bomb.ny : and (5) no part of the 
cause of action (if any) had arisen in Bombay : — 
Held, (! ) that, under the Negotiable Instrujnents 
; Act (XX\"I of 1831), the dishonour of a hutuli^ by 
! non-acceptance constir.utes now, as it has ai way g 
i done, pare of the cause of action in a suit against 
! tlie drawer ;•(•2) Tihab the Court had jnrisaictiou 
! under cl. 12 of the Letters Patent. 1865. Ram 
RAVJI jAMBKEKAil V. PrALHaDDAS SoBKARN. 

[20 Bom. 133 

(2) SUITS FOR LAND. 

{a) General Cases. 

■tiers Patent y High Court, el. 12 — Leave 
to sue — Immoveable progwrt y situated outside juris- 
diction — Ilovnihle property situated luithin the 
jurisdiction — Poicer to give leave to sue.] Where the 
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JtJRISDICTION-^?owc?w^e^?, 

(2) SGIT FOR Jjk'N'D-~contwed, 


JURlSDlGTlON-^concluded, 

(3) TESTAMENTARY JURISDICTION. 


(a) Geneeal concluded. 

plaintiffs brought a suit for their share of family 
property consisting of land situated outside the 
jurisdiction of the High Court, and for moveables 
situated -within, leave having been granted by 
the Registrar: — that the High Court had 
no jurisdiction as to the lands, and that the suit 
must be dismissed as to them : — lleld^ further, 
that leave to sue had been -wrongly granted by 
the Registrar. Seskagiri Rau v. Rama Rau. 

[19 Mad. 448 


Q )) Property in Difebeent Districts. 

12. — Civil Procedure Code (1882), ss. 16, 19 aiid 
45 — Joinder of causes of action — Suit for recovery 
of possessmi of iimrinveahl^property within the ter- 
ontorial jurisdiction (f different Gonrt8.~\ Where 
certain plaintiffs claimed posse.ssion of separate 
portions of land situated in two different districts 
on the same title against the samg defendants al- 
leging a dispossession on one day from part of the 
property claimed in district A, and from the 
whole in district B, and on another day from the 
rest of the property in district A : — Held, that the 
plaintiffs could bring one suit for recovery of the 
whole property in both districts, and that such 
suit was properly brought in a Court in district 
A. Kat'ija Y, Ismail, I. L. R. 12 Mad. 380, refer- 
Haechandar Singh v. Lal Bahadur 


red to, 
Singh. 


[16 AU. 359 


13 .— Pequlaiion (77 of IS7Q)— Civil 
Procedure Code (1882), 1, 2, 19 and 24— 

Mortgage of proyeo^ty situated giartly in the district 
cfMoradalad and 'p^Hdy on the Ta-rai—Sult for 
sale in Moradalad Cou rt-^Transf^r of Property Act 
(77^/1882),#. 88, ] Held that the Courts of the 
Moradabad district had no jurisdiction to pass a 
decree in a suit for sale ou a mortgage, for sale of 
land situated iu the Tarai, to which at the time of 
the mortgage and of the suit thereon Regula- 
tion IV of 1876 applied, by reason merely of a 
portion of the property mortgaged being situate 
in the Moradabad district. Ram Rat an v, Lalta 


Prasad. 


[17 Ail. 483 


14._,5«7^ for ^'cnt of a ffsherij — Uncertainty 
as to jurisdiction — Code of Civil Procedure 
(1882),' .^. 16-1 — Immovcahle property.^ A suit 
for rent of a fishery is a suit for immoveable 
property within the meaning of s. 16A of the 
Code of Civil Procedure. Fadn Jlimla v. Gour 
Mohun Jhahi, I. L. R. 19 Calc. .544, referred to. 
A suit for rent of a fishery -was brought in a cer- 
tain Court, and there was reasonable ground of 
uncertainty as to the jurisdiction of that Court 
to entertain the suit. Ou an objection that the 
suit ought to fail for want of jurisdiction : — Held, 
that the conditions required by s. 16A of the Civil 
Procedure Code had been satisfied in the case, 
and that the objection ss to jurisdiction ought not 
•to be entertained. Shibu Haldar v. Gupi 
'' SUNDARI BaSYA, 

[24 Calc. 449 


15.-72//^/ •ence hy executor and caeveator to aril- 
tration of question as to due execution of will — 
Effect of award — Jurisdiction^^ of testamentary! 
Court to recognize arbitration qjroceedings and award 
— Application for probate of loill.'] In a suit om 
the Testamentary side of the High Court, the- 
parties can refer any matter in dispute (as the due 
execution of a will) to arbitration, and the Court 
will recognize such reference and the award 
made on it. An executor having propounded a. 
will and applied for probate, a caveat was filed 
denying the execution of the alleged will, and 
the matter was duly registered as a suit. The 
executor and the caveatrix subsequently referred 

the dispute” to arbitration, aud an award was 
made that the alleged will had not been duly exe- 
cuted. The executor nevertheless subsequently 
continued the suit. At the hearing the caveatrix. 
pleaded the award and contended that it was 
binding on the plaintiff (executor). The plain- 
tiff (executor) contended that the Court as a 
Court of Probate had no jurisdiction to try any 
question as to the award, but was limited only 
to the question of the execution of the will: — 
Held, by Candy, J., that the Court bad jurisdiction- 
to determine the question as to the award : — 
Held, also, that the award was binding on the 
executor, Ghellabhai Atmaram u. Nandueai. 

[20 Bom. 238 

This case was reversed on appeal, the Court 
(Faeran C. J , aud Strachey, J.) being of opin«- 
ion, though holding that it was unnecessary 
to decide it, that an executor against whose 
application for probate a caveat has been entered 
cannot submit to arbitration the question whether 
the will propounded by him was duly executed by 
the deceased. Ghellabhai Atmaram 'y. Nandu*^- 

BAI. 

[21 Bom. 335 
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{a) Orders of Revenue Courts 

... 622 


See Act SY of 1863. 

[17 Mad. 212 


See Assam Land and Revenue Regu- 
lation. 


[24 Calc. 239 


See Bengal Tenancy Act, ss. 69 and 70. 

[22 Calc. 48 
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JURII^DICTION OF CIVIL COURT- 

continued, j 

See Bombay .Revenue Jurisdiction I 
Act, s. 4. 

• [18 Bom. 319 i 

See Certificate of Administration— s 
Effect of Certificate. • ! 

[19 Bom. 145 I 

See Decree— Form of Decree— Posses- I 

SION. I 

[18 All. 440 I 

See Hereditary Offices Act, s. 17. j 

[19 Bom. 581 I 

Khoti Settlement Act, s. 17, 

[21 Bom. 235, 244 

See Khoti Settlement Act, ss. 20 
AND 21. 

[18 Bom. 244 

See Limitation Act, Art. 14. 

[18 Bom. 244 

See Partition— Jurisdiction of Civil 
Court in Suits respecting Par- 
tition. 

[23 Calc. 514 

See Partition— Right of Partition. 

[18 AU. 334 

See Pensions Act, s, 4, 

[17 All. 1 

See Res Judicata— Competent Court 
■ —Revenue Courts. 

[18 All. 270 

See Right of Suit— Obstruction to 
Public Highway. 

• [22 Calc. 551 

[18 Bom, 693 

See Right of Suit— Sale in Execu- 
tion OP Decree. 

[19 Bom. 216 

See Sonthal Pergunnahs Settlement 
Regulation, ss. 11 and 25. 

[22 Calc. 473 

(1) CASTE. 

— Civil Procedure Code (18S2), s. 11 — ShU re- 
latino to caste questiom— Might of suit Irij hliahuts 
of religious f rat ernit'ii expelled ly other memhers 
for re-admission into f rater 7iity — Powers offrater- 
rdty to impose fine and cause expulsion until fine 
is paid — Cause of aetw?i-'] The plaintiffs were 
some of the bhahats or members of a satra or 
religious fraternity, and they claimed the right to 
enter the hirtangkav or prayer-hall, and perform 
their prayers and other rite.s therein. They alleg- 
ed in the plaint that the management of the 
affairs of the satra. “including the distribution 

W, D 


JURISDICTION OF CIVIL COURT— 

continued. 

( 1 ) CAST E — c 0 n t inn ed. 

of honorarium and offerings and the appointment 
and dismissal of the satriaf or head of the frater- 
nity, was vested in the samudia, or entire body of 
hhaliats. and that they and their forefathers had 
been from generation to generation in receipt of 
the honorarium and offerings, and had been per- 
forming the rites and ceremonies according to 
the custom of the satra until they had been 
obstructed aud interfered with by the defendants 
in such performance, and had been expelled from 
the hlrtanghar. The prayer of the plaint was 
that the plaintiffs’ right to enter the Idrtangliar 
to perform the said rites and ceremonies and to 
receive their share of the offerings might be 
established ; that the Itirtanghar from which they 
I had been dispossessed might be made over to them 
i for the purpose of such perforraarjce, and that a 
j prohibitory injunction might be granted enjoiu- 
j ing the defendants not to obstruct them in such 
I performance. Tlte defendants, who were the 
j satria, and the other members of the fraternity 
I forming the majority of the entire body of bhaliatSi 
j denied the rights claimed by the plaintiffs as 
1 hhahats, and stated that the satra was governed 
I by the satria and a select body of hliakats, that 
I the plaintiff No. I had received mantra or spiri- 
I tual initiation from one Samram, contrary to the 
j rules of the fraternity, and had been convicted 
‘ moreover of a criminal offence, and a fine of 
! Rs. iOO had accordingly been imposed on him and 
' his partisans by the governing body of the satra, 

; whose orders they had disobeyed by refusing to 
j pay the fine, and they had therefore been exclu- 
i ded from entering the hirtang ha r : and thedefeud- 
' ants contended that the Civil Court had no 
: jurisdiction in the matter, and ths^t the suit was 

• therefore nob maintainable.- The lower Courts 
I held that the Civil Court could entertain the suit, 

I and they made decrees practically ordering the 
I admission of the plaintiffs to the hlrtanghar on 
i their complying with the order imposing the 
: fine : — Hcld^ that the rules laid down in the 
i English cases as to expulsion from clubs or 
; voluntary associations which people are free to 
I join or not, and where any one who joins may well 
; be taken to be bound not only by its general rules, 

I but also by any special orders made by its mein- 
i bers with regard to him in accordance with those 
j rules, are not applicable with regard bo caste 
I unions or religious fraternities in India, to which 
^ people belong not of choice but of necessity, being 

• born in their respective castes or sects, and the 
1 consequences, of exclusion from which are far 
j more serious, and affect a person’s status in a far 
I greater degree, than those of expuDion from a 

! club. In such religious castes or fraternities the 
■ protection of Courts of Justice, even though pre- 
: sided over by Judges of a different religious persu- 
. asion, against expulsion, is much more needed 
: than in clubs or voluntary associations. Cases of 
I expulsion from them were therefore cognizable 
; by the Civil Courts. Sudharam Patar u.Sudharamy 
.S I. L. R, A. C. 91 ; 11 W. R. 457 ; Hophinson v. 
Marquis of Exeter, L. R. 529, 65 ; and Dawkins v. 
Anirohvs. L. R. 17 Ch. D. 615, distinguished ; 

20 
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JURISDICTION OF CIVIL COURT- : JURISDICTION OF CIVIL COURT- 

Gontinued, ! continued. 


(1) Qh^^ldi-^coidinued. 

Gopal Gurain v. Gurain. 7 W. R. 299 ; aud Ham- 
kant V. Ham Loclian^ S. D. A. 1859, p. 63.5, follow- 
ed. AdvoeatC' GeJieral of Homdanj Y, Haim JDeva- 
kar, I. L. R. 11 Bom. 185, not followed ; — Held, 
further, that even if the rules laid down in tlie 
English cases were applicable, they were subject 
to a qualification which leaves it open to a Court 
of Justice to interfere with the decision of a 
private association on grounds, one [of which is 
that the decision is contrary to natural justice. 
The decision of the lower Courts, therefore, order- 
ing the re-admission of the plaintiffs to the 
hirtangliar. on their complying with the order 
imposing the fine, was not such an interference 
with the decision of th^ domestic tribunal of the 
parties as is opposed to the cases cited as to 
clubs, &c., as it would have been contrary to 
natural justice for the fraternity to enforce such 
exclusion after the reason fcr^t had ceased, and 
make the disqualification of the plaintiffs perma- 
nent : — Held, on the statements in the plaint, that 
the plaintiffs had a cause of action, and the suit 
could nCfc have been properly dismissed on the 
finding of fact by the lower Appellate Court 
that the plaintiffs’ exclusion from the Idrtangliav 
was justified by their refusal to pay the fine 
imposed on them. Jagaknate Chubk v. Akali 
Dassia. 

[21 Calc. 463 

2, — Powers of the head of a caste in respect of 

caste customs^] In a matter relating to caste 
customs over which the ecclesiastical Chief has 
jurisdiction, and exercises his jurisdiction with 
due care and in conformity to the usage of caste, 
the Civil Courts cannot interfere. A as 

head of a caste, has jurisdiction to deal with all 
matters relating to the autonomy of caste accord- 
ing to recognised caste customs. The Queen v. 
Sanhara^ I. L. B. 6 Mad. 381 ; and Harariy. Saha, 
I. L. R, 6 Rom. 725, cited and followed. Gana- 
PATI Bhatta V. Bharati Swami. 

[17 Mad. 222 

3. — Caste gnesiion—Bom'bay Begnlation II of 
1827, .!?. 21 — Hesokition of caste excluding 
Brahmans from ca-de feasts — Majority of caste. 
Bight 0 /*.] 'i he plaintiffs and defendants were 
members of the Kutebi Dossa Oswal caste of 
Hindus residing in Bombay. The plaintiffs al- 
leged that by a resolution of the caste.“unauimous. 
ly passed at a caste meeting held on the 19th 
September. ISidl, a committee, of which they 
were members, was appointed on behalf of the 
caste for the puiposf' of preventing Brahmans 
from attending the feasts ot the caste in the caste 
oart in Bombay, and that, on the 16th and 18th 

July, 1894. by reso’utions uuanimously passed, the 

members of the caste were strictly prohibited 
from feasting any Brahman in the caste oait, and 
the- Com mil tee was authorized not to aliow' any 
casteman. wishing to fea.sfc Brahmans in the oart 
to use the caste oa'H and caste vessels, aud, if 
necessary, to take legal steps in the matter. The 
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plaint alleged that the defendants proposed to 
giv^ a feast in the caste oart to which they* had 
invited Brahmans, and prayed for an injunction, 
and for a declaration that the above resolu- 
tions were validly passed and were binding upon 
the defendants and on the caste. The defendants 
contended that the subject-matter of the suit was 
a caste question and not cognizable by a Civil 
Court, and further that the meetings referred to 
in the plaint had not been duly convened, and 
that the resolutions were invalid and not binding 
on those who were not present and who did not 
consent to them. They alleged that Brahmans 
had from time immemorial as a matter of course 
attended the caste feasts, and they denied that 
the plaintiffs or any members of the caste had 
now a right to exclude them. The Court found 
as a fact that a large majority of the caste were 
in favour of excluding Brahmans from caste 
feasts : — Held, that the majority of the caste 
having arrived at a hand fide decision that the 
convenience and comfort of the caste were best 
advanced by the exclusion of the Brahmans from 
their oart. it was not a case in which the Court 
could say that the decision was so subversive of 
the interest ‘of the minority as to amount to a 
practical confiscation of their property or denial 
of their rights, and that the Court ought to give 
effect to it. The Court accordingly passed a 
decree in terms of the prayer of the plaint 
prohibiting the defendants from bringing Brah- 
mans into the oart to dine so long as the resolu- 
tion of the caste prohibiting the practice continued 
in force. The Court does not decline to give 
effect to the expressed wishes of the majority of 
a caste as to the mauagement and custody of 
caste property, which the minority seek to set at 
naught, by reason of the suit involving a caste 
question. In matters relating to the manage- 
ment of caste property atid the administration of 
its affairs, the majority of the caste has authority 
to control the minority. But the Court will not 
by its decree enable the majority to make a 
tyrannical use of its power. Ic would not assist 
the majority to deprive without cause the minority 
of their right to use what is the common pro- 
perty of all, or give effect to a resolution passed 
in violation of the rules of natural justice or of a 
directly confiscatory nature. Lalji Shamji r . 
Walji Wardhmai^. 

[19 Bom. 507 

— Caste question — Bombay BeguXation II of 

, s. — Arrangement hetweem mevihers of the 
caste for the purpose of paying off the debts of 
the caste-^Mahotnedans ] i'be term cuvste ” in 
s. 21 of UeH’ulatdon II of 1827 is not neces- 
sarily confined to Hindus, but comprises any 
well-defined Native community governed for 
certain internal purposes by its own rules and 
regulations. An agreemeub embodying an ar- 
rangement come to between members of the 
caste for the purpose of paying off the debts of 
the caste, out of certain contributions to the 
caste funds, involves a caste question, and a suijj 
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on suck a^reem^t is not maintainable in the 
Civil Courts, Abdul Kadir i\ Dharaia. 

[20 Bom. 190 

5. — qiw,'itioii~-M<u‘hl ca.-^te at Surat — JDiS' 
viiHsal of delegate.^ hy the caKte—Sult for 
■InjuRciloti and damiigei^dl The hereditary priests 
of the Moebi caste deputed certain persous to 
perform religious ceremonies for the caste. The 
-caste, however, dismissed these delegates, and the 
defendants, who were members of the caste, 
employed other persons to perform certain 
religious ceremonies for them. The plaintiffs 
sued for an injunction and damages, alleging 
that they were entitled to perform these cere- 
monies and to receive the fees Held, that the 
Court had no juris'iiction. The Civil Court could 
not enquire into the validity or otherwi.se of the 
decision of the caste iu the matter. The partie.s 
were bound by it. and the plaintiffs could not 
legally complain of the action of the defendant, 
who had done no more than obey that decision. 
Dayaram Hargovan V . Jethabhat Lakhmi. 
RAM. 

[20 Bom, 784 

(2) FOREIGN AND NATIVE RULERS. 

Q,—Glvll Procedure Gode (1882), c. 133 — Ruling 
Chief , Suit against — Consent of Governor- General 
in Council— Gonsent given suhsequent to institution 
of suit — Waioev by d'efendant of objection to consent 
— Civil Procedure Code, s. 373.] Under s. 433 of 
the Civil Procedure Gode (Act XIV of 1882) a 
consent given by the Governor-G meral in Council 
after the commencement of a suit against a Ruling 
Chief — a consent not to the suit being iu.stitute'l, 
but to its being proceeded with —is not a suiiicieut 
consent. If the consent has not been obtained 
before the cominenceraeiifc of the suit, the Court 
should dismiss the suit or allow the plaintiff to 
withdraw it with liberty to bring a fresh suit 
under s. 373 of the Civil Procedure Code. Where 
,au insufficient conseut has been obtained by the 
plaintiff, the defendant may by his conduct waive 
the defect, so that, notwithstanding the absence 
of a valid consent under the section, the suit can 
be heard and determined on its merits. Chandu- 
LAL KhUSHALJI V. AWAD BIN UMAR SULTAN 

Nawaz Jung Bahadur. 

[21 Bom. 351 

(3) MUNICIPAL BODIES. 

7. — Givil Procedure Code (18S2),s. 11 — Bengal 
Municipal Act {Bengal Act III of 1881) — Election 
of Municipal Co nimUs loners — Right to tote and 
stand as candidate at an elect ion —-Suit for declara- 
tory decree — Form of decree— Parties to suit — 
Magistrate.] At an election of Municipal Com- 
missioners held under the Bengal Municipal Act 
f^Bengal Act III of 1881), S, one of the candidates, 
was declared to have been elected : a poll was 
demanded, and S was again declared by the presid- 
ing officer to hive been duly eiec'ed. An objec- 
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tiou was then taken by the defeated eandidate.s 
before the Magistrate of the district on the 
ground that some of the voters gave more votes 
than there were vacancies, aud also on the ground 
that S was not qualified to be regi.srered as a voter 
aud to stand as a oau-Udate for election. The 
Magistrate sen aside the election on both grounds: 
and .S* brought a suit iu the Civil Court for a 
declaration of his right to vote and stand as a 
candidate, and for a declaration that he was duly 
elected : — Ilid, that the suU was one of a civil 
nature, aud under s. 11 of the Code of Civil 
Procedure (Act XIV of 1SS2) such a suit would lie 
in the Civil Court: — Eeld, also, that the .Magistrate 
should not have been made a defendant, in the 
suit, aud that the plaiiftiff was not entitled to a 
declaration that the election of the plaintiff was 
good and valid ; but that the decree of the first 
Court grautiug a declaration of plaintiff’s right 
to vote and stand a.s candidate was correct. 
Sabhapat Singh v. Abdul Gaffur. 

[24 Calc. 107 

(4) OFFICES, RIGHT TO. 

8 . — Cicil Procedure Code s. II — Suit for 

right to property and for office or emolument.] The 
plaintiff's were some of the hhakats or members 
of a satra or religious fraternity, arid they 
claimed tbe right to enter the liirtaughar or prayer 
hall, and perform their prayers and other rites 
therein. They alleged in the plaint that the 
management ol t’ne affairs of the satra, ioclad- 
ing the distribution of honorarium and offerings 
and tbe appointment and dismissal of the satrla,'' 
or head of fraternity, ivas vested in the samuha 
or entire bo:ly of hhahat.s, and t’uatthey and their 
focelathershad been from generation to generation 
in receipt of the honorarium and offerings, and 
had been performing the rite.s aud ceremonies 
according to the ci;stom of the satra until they 
had been obstructed and interfered wioh by the 
defendants in such performance and had been 
expelled from the liirtanghar. The prayer of the 
plaint was that the plaintiff's’ right to enter the 
kirtanghar to perform the said rites and ceremo- 
nies aud to receive their share of the offerings 
might be established, that the kirtanghar from 
which they had been dispossessed might be, 
made over to them for the purpose of such per- 
formance, and that a prohibitory injunction might 
be granted eujoining the defendants not to 
obstruct them in such performance. The defend- 
auts, who were the sairia. andtheother members 
of the fraternity forming the majority of the 
entire body of bhakats, denied the rights claimed 
by the plaintiff's as bhakats, and stated that the 
satrn was governed by XXiQSatria aud a select body 
of bhakats, that the plaintiff No. 1 had received 
niintvaox spiritual initiation from one 5. contrary 
to the rules of the fraternity, and had been 
convicted, moreover of a criminal offence, and 
a fine of Rs. 100 had accordingly been imposed 
on him and his partizaus by the governing body 
of the satra, whose orders they had disobeyed 
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by refusing to pay the fine, and they hod there- 
fore been excluded from entering the Mrtanghar : 
and the defendants contended that the Civil 
Court had no jurisdiction in the matter, and that 
the suit was therefore not maintainable. The 
lower Courts held that the Civil Court could 
entertain the suit, and they made decrees prac- 
tically ordering the admission of the plaintiffs 
to the Inrtangliar on their complying with the 
order imposing the fine: — Bold., that having re- 
gard to the prayer for possession of the IdrtaTi- 
gliar. and to the allegations made in the plaint 
about tbe position and privileges of the hliahats 
and their rights to honorarium and offerings, 
and to the defendants* denial of those rights, 
and of the plaintiffs’ right to enter the lixrtanghav . 
the suit must be regarded as one in which right 
to property and to an office, within the meaning 
of the explanation to s. 11 of the Civil Procedure 
Code, is contested, and, therefore, notwithstand- 
ing that the honorarium and offerings were of 
trifling and merely nominal value, one of a civil 
nature and cognizable by the Civil Court. Jagak- 
>'ATH ChXJBK V. AKALI DASSIA. 

[21 Calc. 463 

9 . — Suit for lands attached to hereditary office 
— Madras Begvlation VI r/lS31, s. 8.] A suit in 
the Civil Courts for ' Maniam ’ lands attached to 
the hereditary office of village carpenter Is barred 
by the operation of s. B of Regulation VI of 
1831, Palamalai Padayachi r. Shanmuga 
Ausabi. 

[17 Mad. 802 

10. — Suit for paid it ion and declaration of right 
to a specijic share ir, a Indharni vatan and to 
oficiade — Sereditary office — Vatandars Act (Bom- 
hay Act III of IS74), s. 67 — Collector, Duty and 
fxinctions of.'\ In a suit for partition of a hd- 
liarni ratan^ for a declaration ihat the plaintiffs 
were entitled to officiate as hvlkarnis and for a 
third share in the moiety of the ratan belonging 
to the parties, it was contended that under the 
Vatandars’ Act (Bombay Act III of 1874) tbe suit 
was not maintainable in the Civil Court : — Held, 
that the Vatandars Act does not preclude the 

. Civil Court from declaring the plaintiffs’ right to 
the status of 'tata??da?’S when tbe share defined 
is in respect of a share in rhe vatan belonging to 
the branch of tlie pariies, and the declaration 
does not interfere with the rights oi the Collector 
in any way as given by the Act. In preparing 
the register, the Collector’s duty, as deteunined by 
s. 67 of the Act, U confined to specifying the 
names of the heads of families and the propor- 
tionate part possessed by each head, and is in no 
way concerned with the rights of the members 
of a particular bran oil .VC. GoviSD Sitara:« 
V, BaPUJI M ah a DEO. 

[18 Bom. 516 

11. — Bight to' hereditary office of guru — Gird 
Procedure Code (1832) .v. 11.] Ihe plaintiff as 
Anagundi Raja guru claimed to be entitled 
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and now sued for a declaration of his title^, 
to’the hereditary ofiSce of priest of Samaya- 
charam. The defendants claimed the office and 
had collected voluntary contributions in the 
character of the holders of such office. The 
office was not connected with any particular 
j temple ; no specific pecuniary benefit was attached 
to it, and the alleged duties of the office were to 
exercise spiritual and moral supervision over 
persons wearing a certain caste mark in a certain 
tract of country : — Held, that the suit was not 
cognizable by a Civil Court. Tholappala Char- 
LTJ V . Venkata Oharltj. 

[19 Mad. 62 

(5) POTTAHS. 

12. ~~Madras B€7it Bccorery Act (Madras Art 
j Fi7J of 1865), s. 10 — Suit for hiforeement ffi pottaJi 
i aaid other relief— Declaration as to enforceahle 

! stipulations.'] In a suit brought in the Court oi a 
I District Munsif by a zemindar and his lessee 
I against a cultivating tenant to enforce the ox- 
! change of pottali and mnclialha, and for further 
; and other relief : — Held, followdng Bamayyar v. 

I Yedaehella, I. L. R. 14 Mad. 441, that the Civil 
j Court had jurisdiction, and that a decree should 
j be passed containing a declaration as to the terms 
[ which the should contain. Satappa Pillai 
I V . Raman Chetti. 

[17 Mad. 1 

13, — Pottali granted 'by Government— A pplicatioa 
to Government for waste land — Irregular puhlica- 
tlon of application — Effect of non-oompUanoe ivlth 
darJdiast rules on title.] The plaintiff, having 
obtained an assignment from Government of 
waste land, W'as obstructed by the defendants in 
his attempt to enter into occupation, and he sued 
for a declaration of his t^tle and for possession. It 
appeared that his application for the land had not 
been duly published, and certain other formali- 

j ties had not been observed, as provided by the 
j darkhast rules, but the land had been assigned tu 
1 him and o^pottah granted by Government '.—Held, 

I that the plaintiff’s title was not invalidated by 
i reason of the non-compliance with the darldiast 
\ rules, and the Civil Court hao no jurisdiction to 
; set aside the plaintiff’s pottali on that ground. 

: Periaroyalu Reddi i \ Royalu Reddi. 

[18 Mad. 434 

(6) PRIVACY, INVASION OF. 

; 14:.—EasementSidt for injunction — Right of 
: suit.] The invasion of privacy by opening 
I windows is not a wrong for which an action will 
; lie. Komathi v. Gurnnada Pddai, 3 Mad. 141, 
i followed. AzuF V . Aaieerulibi. ^ 

i [18 Mad. 163 

j (7) PROCESSIONS. 

I —Suit for declaration of right to carry reli- 

I glott.^ emblems in a. 2 ^^' o cession and for damages— 

“ Right of snit—Pablic higkioay.] A suit for de- 
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clar.ition of rig-lit to carry religious emblems in a 
pro(?ession througu the streets of a village, andjor 
damages for preventiug the plaintiff from doing 
so. lies in the Civil* Court, lu a case in -vi^hich a 
Mahomedaii of the Shea sect, claiming to be a part 
oivner of a village, was prevented by a number of 
the rival sect of Snmits from ioLroducing the 
emblems of a standard and flags and a nmssjJt 
pierced by an arrow, in the procession of tazliis 
during the PvTohurrum, it was held that a suit of 
this description would lie, either on the footiiig 
that the roads were roads of which the public had 
the use, or on the footing that the plaintiff had a 
right as one of the sharers in the village. Mo- 
HAMED ABDDL HaFIZ LATIP HOSEIN. 

[24 Calc. 524 

See SujAUDiN V. Madhavdas. 

[18 Bom. 693 

(S) REGISTRATION OF TENURES. 

16. — Vendor and purchaser — Right of purchaser 
to have lands registered in his name in revenue 
records— Suit for declaration of such right — 
Bouihay Land Revenue Act {Bomhay Act V of 
lh79), ss. 71 and — Demand for registration and 
refusal of Collector as preliniintiry to right of 
suit.'] Plaintiffs having purchased certain lands 
in 1867 brought this suit in the year 1890 to 
obtain a declaration of their righc to have the 
land registered in their name in the revenue 
records. An objection having been raised, in 
■second appeal, that the Court had no jurisdiction 
to entertain the suitp as the plaintiffs had not 
previously asked the Collector to place them on 
the register: — Held, that this circumstance was 
not necessary to give jurisdiction, although it 
might be a reason for treating the suit as prema- 
ture. Bhikaji Baji v.^ Pandu. 

[19 Bom, 43 

<9) RENT AND REVENUE SUITS, BOMBAY. 

17, — Revenue Jurisdiction Act (X of 1876), 
-,y. 4, su'b-clause Q) — Bombay Land Revenue 
Code (Bombay Act V of 1879), s. 216, els. (a), (b) 
and (o) — Suit by an inamdar against a hhot to 
recover balance of land revenue — OollcctoVs certi- 
fcate — Pensions Act (XXIII of 1871). s. 4 — 
Survey by British Government — Change in rate 
of assessment of revenue.] In a suit by an inam- 
dar of a village against a lihot to recover rent 
in kind (according to the market rate at the 
time of payment), the defendant (Iiliot) contend- 
ed (1) that he was only liable to pay cash assess- 
ment as fixed by the survey made by the British 
Government, which was at a lower rate than 
he had previously paid ; (1) that the suit was 
barred for want of the Collectors certificate under 
s. 4 of the Pendous Act (XXIII of 1871); and (3) 
that the Civil Court hal no jurisdiction to enter- 
tain the suit under the Revenue Jurisdiction Act 
(X of 187(5), s. 4, sub-clause (b), and the Land 
Revenue Code (Bombay Act V of 1879), s, 216, 
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; sub-cUuse (h) : — Held, that as there was no 
' objection by either party to the amount or inci- 
dence of assessment of land revenue fixed by 
' Government, and the questi'on being whether the 
khot was liable to pay to the Inamdar 
of assessment, the suit was not taken away from 
: the cognizance of the Civil Courts by the Revenue 
Jurisdiction Act (X of 1376), s. 4. sub-clause 
(b)-. — TIehf further, that the Court was not 
preclu-lei from entertaining the suit for want 
of the Collector’s certificate under the Pen-^ions Act 
(XXIII of 1871). s. 4, because the original grant 
passed the lands, and because it is the original 
grant which determines -whether the Pensions 
Act is applicable, and ni5t the ajtual rights which 
! the grantee, as a matter of fact, may have enjoyed 
I by it : — Held.intthor, that the payment which the 
j khot had been making to the inamdar before the 
! time of the BrioTsh survey was in the nature of 
' assessment or rating by Government, but heUf 
I also, that the plaintiffs were entitled to the old 
assessment a? claimed by them. It was plain that 
iu cases falling within sub-clauses (a) and (e) of 
8. 216 of the Laud Revenue Code (Bombay Act V 
of 1879), the InamdaVs interest in the assessment 
, would not be affected by the applicaliou of Chaps. 

' VIII to X of that Act. He would still get the old 
assessment in the alienated lauds iu the village 
: in the former case, and the same amount of asses.s- 
ment in the latter ; and the same must have been 
the intention in cases contemplated by sub- 
^ 'clause (b'). The “holder of the village” in the 
! concluding paragraph of s. 216 must be read as 
meaning the holder of the assessment or any 
' part thereof of an alienated village.” Ganga- 
; DHAPu HaRI KaRKARE V. MORSIIAT PcJRDHIT. 

; [18 Bom. 525 

18. — Bombay Revenue Jnri.^idictlon Act {X of 
i 1876), .ss. 4 (c) and 5 (b) —Default in paying assess^ 

' uient of revenue — Payment of assessment by anot ier 
\ — Order of Collector transferring lands into iiame 
i of person paying assessment — Suit by defaulter to 
! recover the land,] An order made by a Collector 
; removing lands from his khata, and transfer- 
! ring , them to B\s khata. on the ground that A 
i had allowed the assessment thereof to fall into 
: arears, and that B had paid the assessment, does' 
i nob by itself amount to forfeiture of A7? interest 
in the lauds. A suit by J to recover such land 
i from B being simply a suit between private 
i parties for tRe purpose of establishing a private 
I right, s. 4 (c) of Act X of 1876 does not bar the 
' jurisdicciou of the Civil Court. Bhatj v. Hast. 

[20 Bom. 747 

' 19 , — Bombay Revenue Jurisdiction Act (X if 

: 1876), ss. 3 and 11 — Revenue 0 fleer — Forest Officer 
! — Forest Act (VII of 1878), s. 81.] The bar 
i of jurisdiction contained in s. II of Act X of 
I 1876 does not apply to cases in which a Collector 
moves under a. 81 of Act VII of 1878 to recover, • 
at the request of a Forest Officer, the price of cut 
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timber sold by the latter under e. 81 of Act YII 
of 1878, a Forest Officer not being a Revenue 
Officer under Act X of 1876. Haribhai Ganda- 
BHAi V. The Secretary of State for India. 

[20 Bom 764 

20, — Bornlay Revenue Jurisdiction Aet (X of 
1876), 4, cl. If), and s. 5 — Rwihay Survey and 

Settlement Act {'Bom'bay Aet I of 1866), s. 32 — 
Land Revenue Code (Bonibay Act V of 1879), 
ss. 38 and 89 — Free yyasturage — Land set ayart 
by Govcriment for grazing — Subsegneyit sale hy 
Government of part of such land — RigJtt of 
pasturage hy the inhabitants of a village over 
Governmemt luaste lands — Right of Gorermnent 
over such la7icl.'] The land comprised in three 
survey numbers situate in the village of Mahim 
were set apart by Government as free grazing 
land for the cattle of villagers. Out of this 
land about 2,600 acres was sold by Government 
to one M (defendant No. 2) in 1891. The 
extent of the area oyer which village cattle 
grazed before the sale being thus curtailed, the 
plaintiff for himself and on behalf of the other 
villagers brought this suit against the Secretary 
of State and M, alleging that the land left 
for grazing after the sale of 2,600 acres was 
insufficient for the pasturage of the village cattle, 
and praying (in the alternative) that Government 
should set apart so much of the land as might 
be necessary for free grazing, ko., and that, until 
such land as was necessary had been set apart, 
the plaintiff might be declared to have the right 
of using the land comprised in the three survey 
numbers as heretofore, and that an injunction 
might be granted accordingly. Government 
alleged that the land that was left after the 
sale to Af was sufficient for the bond fide needs 
of the villagers, and contended {inter alia) that 
the suit was barred under s. 4, cl. (/), of the 
Revenue Jurisdiction Act (X of 1876) : — Held, 
confirming the decree of the lower Court dis- 
missing the suit, that while the Courts consis- 
tently with the course of legislation may have 
jurisdiction to declare that the villagers of a 
specified village are entitled to rights of free 
^pasturage over Government waste lands within 
'the limits of their village, still they can go no 
further and enjoin the Collector to pursue any 
particular course in connection with them while 
he is acting hand fide in pursnance pf the power 
which the provisions of the statute confer upon 
him. The claim being against Government re- 
specting the occupation of waste land belonging 
to Government, the Civil Courts are precluded 
from entertaining it under s. 4 of the revenue 
Jurisdiction Act. A question relating to the 
discontinuous occupation of the village wastes 
by the village cattle is as much a question of 
land revenue as one relating to the permanent 
occupation of them or a portion of them by an 
individual- Trimbak Gopae Rahalkar v. Secre- 
tary OF State for India. 
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21. — Suit hy zemindars to ejf'ct as trespassers, 
persons who claimed to be mortgagees of an occu-' 
giancy tenant, such .tenant having died ivithout 
heirs before suit — A7-TU. R. Rent Act {XII of 
1881), s. 9.] S P and others, zemindars, sued 
M K and others as trespassers to eject them 
from certain land alleged to form part of the 
plaintiffs’ zemindari. The defendants pleaded 
that they were mortgagees, holding under a 
mortgage with possession given by one S G, said 
to be a tenant at fixed rates of the land in suit. It 
was found that 8 G had been an occupancy 
tenant not at fixed rates, and that he had died 
without heirs prior to the institution of the suit: — 
Held, that the suit brought under the above cir- 
cumstances was cognizable by a Civil Court. 
Sahhina Bibiv. Srvarath Rai, I. L. R. 15 All. 116, 
distinguished. Mahabir Kandu v. Sheo Prasad 
Rai. 

[16 All. 325 

22. — Civil Procedure Code (1882), ss. 2 and 492--> 
Applioatmi to a Civil Court for stay of exeeution 
of a decree of a Covert of Revenue — ''’Reoreef Alean- 
ing of.'] The term decree as used in the Code 
of Civil Procedure does not include the decree of 
a Court of Revenue: — Held, therefore, that an 
application under s. 492 of the Code of Civil 
Procedure for stay of sale in execution of a decree 
of a Court of Revenue in a suit under s. 93 of 
Act XII of 1881 cannot be entertained by a Civil 
Court. Onkar Singh v. Bhtjp Singh. 

[16 All. 49S 

23. — Suit for 7naintenance of possession as tenants 

at fixed rates — iV-TF. P. Rent Act {XII of 1881), 
5. 95 (a) — A7-Tr. P. La/id Revenue Act {XIX of 
1873), 241.] The plaintiffs sued in a Civil Court 

alleging that they were tenants at fixed rates of 
a cultivatory holding, and that at the settlement 
the Settlement Officer had entered the defendants 
in the villege papers as the tenants at fixed rates, 
and the plaintiffs merely as mortgagees, and they 
asked for a decree for maintenance of possession 
“ invalidating the proceeding of filling up the 
columns at the recent settlement ” : — Held by the 
Full Bench (Banebji, J., dulltante) that the suit 
so framed was not within the cognizance of a 
Civil Court. Ajddhia Rai Parmeshar Rai. 

[18 All. 340 

24. — Suit for recovery of possession by tenant 
dispossessed by a trespasser.] Clause (z?) of s. 95 
of Act All of 1881 (which enacts that suits for 
recovery of occupancy of land of which a tenant 
has been wrongfully dispossessed, shall be brought 
in a Court of Revenue) must be taken to apply 
to cases in wffiich a tenant of agricultural land 
has been wrongfully dispossessed by the landlord 
or, at the instance of the landlord, by some one 
claiming title through the landholder. Where 
the dispossession has been by a trespasser the suit 
is one for a Civil Court. Maula v. Bahala. 

[19 AIL 3^ 


[21 Bom. 684 
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JURISDICTION OP CIVIL COURT- 

conUmied. 

(10) RENT AND REVENUE SUITS, N.-W.P.— 

conthiKed. 

25, — AU TF. P:'*Land Revenue Act {XlXofl^lZ), 
tV. 241 — Suit to recover moveaMe poperty sold on 
account of an arrear of revemte due hy a persoji 
other than the owner of the property,'] Where, 
satisfaction of an arrear of revenue due by cer- 
tain defaulters, some cattle belonging to another 
person, who had no concern with the land in 
respect of which the arrear was due. were sold, it 
was held that the remedy of the owner of the 
cattle lay entirely in the Courts of Revenue, and 
that no suit would lie in a Civil Court respecting 
such sale. Secretaby of State for India v. 
Makadei. 

[19 All. 127 

26, — furisdictlon of GivU Courts where no reni' 

cdy o'btainahle in Coverts of Revenue — AUTU. P, 
Rent Act {XII of 1881), 95 (7t)— AUTU. P, Land 

Revenue Act {XIX of 1873), s. 64.] A plaintiff 
brought his suit in a Civil Court alleging that he 
was entitled to the possession of certain land as 
a tenant at fixed rates, and that in consequence 
of the order of a Settlement Officer he had been 
dispossessed by certain persons, alleged by him 
to be trespassers without title, whom he made 
defendants, together with the remindar of the 
land in dispute : that, inasmuch as the 
plaintiff could, under the circumstances indicated 
in his plaint, have obtained no relief from a Court 
of Revenue, the Civil Court was competent to 
entertain the suit, and to give the plaintiff a 
decree for possession as against the defendants, 
other than the zemindar, who were found to be 
trespassers, notwithstanding that the Civil Court 
could not declare what was the nature of the 
plaintiffs’ tenancy. Tarapat Ojha v. Ram Rat an, 
I. L. R, 15 All. o87 ; and Ajudhia Rai v. Parmeshar 
Rai,l.li, R. 18 All, 840, distinguished. Ddkhna 
Kdnwab r. Unkab Pandb. 

• [19 All. 452 

27. — iV.. IF. P. Rent Act {XII of 1881). ^5. 36 

and 95, ch^ (m) and Wrongful dispossession^' 

— Dispossession hy process of la w — Suit to recover 
damages for such dispossessio7i.] The expressions 
“wrongful dispossession” in cl. (???.), and wrong- 
fully disposses.sed ” in cl. {%), of s. 95 of Act 
XII of 1881, do not include a dispossession by 
order of Court, though such order may be subse- 
quently reversed on appeal. Where, therefore, 
a tenant who is evicted under s. 36 and the follow- 
ing sections of the Rent Act, but afterwards 
reinstated by order of a superior Court of Revenue, 
sues the evicting zemindar for damages, such a 
suit may be brought in a Civil Court. Sawai Ravi 
V. Gir Prasad Singh, I. L. R. 2 All. 737 ; and 
Dliundu Bhagat v. Lai Pande, 1 Leg. Rem, R. 
and R. 183, referred to. Thakur Din v, Mannu 
Lal. 

[19 AU. 456 

28. — l^ortgage — Lease of mortgaged pi'eniises hy 
mortgagee to mortgagor — Remedy of mortgagee for 
nonpayment of rent — Jurisdiction of revenue 


JURISDICTION OP CIVIL COURT- 

continued. 

(10) RENT AND REVENUE SUITS, N.-W, P.™- 
concluded, 

Gourt,] Certain mortgagees, in whose favour a 
deed of mortgage providing for possession in lieu 
of interest had been executed, on the day follow- 
ing the execution of the mortgage, granted a lease 
of the mortgaged premises to the mortg^agor. The 
two documents were registered on the same day. 
The amount of rent reserved by the lease was 
exactly equivalent to the amount of interest 
payable under the mortgage, and the mortgage- 
deed contained a covenant that any arrears due 
bj the lessee should be a charge upon the mort- 
I gaged property. In the conterparc of the lease 
also a similar covenant making the mortgaged 
property security for the rent payable under the 
lease was inserted : — Htfd, that under the above 
circumstances the mortgage and the lease formed 
merely different parts of the same transaction, 
and that the mortgagees were entitled to seek 
their remedy forv^on-payment of the rent reserved 
in a Civil Court by means of a suit upon the 
mortgage, and were nob obliged to have recourse 
to a suit for rent in a Court of Revenue. Baghelin 
V. Mathura Prasad, I. L. R. 4 All. 430, followed. 
Altap Ali Khan v. Lalta Prasad. 

[19 Ail. 496 

(11) REVENUE COURTS. 

(a) Orders op Revenue Courts. 

29. — Glvil Procedure Code (1SS2). ss. 312 and 
320 — Civil Procedure Code Amendment Aet{ VII of 
1888), ss. 30 and 55 — Decree tranf erred to Collector 
for execution — Suit hy a uctionpur chaser to con^ 
firm sale set aside hy the Collector — Right of jwiF] 
A decree was transferred to the Collector for 
execution. A sale was held by the Collector under 
that decree. Subsequently that sale was set 
aside by the Collector by an order under s, 312 
of the Code of Civil Procedure. A person who 
had been an auction-purchaser at the sale so set 
aside brought a suit in a Civil Court to have the 
sale restored and confirmed : — Held, that such a 
suit would not lie. Aziniuddin v. Baldeo, I. L. R. 
3 All. 554 ; and Bandi Bihi v. Kallia, I. L. R. 9 All. 
602, referred to, and held to be no longer^ appli- 
cable by reason of the changes effected in the 
law by Act VII of 18SS; but the judgment of 
Oldfield, J., in the former case approved. 
Maiho Prasad v. Hansa Kuar, I. L. R. 5 All. 314, 
referred to. Shib Stnc^h v. Mukat Singh. 

[18 AD. 437 

20,—Suit for declaration contrary to decision of 
Betenue Court — iV.- W. P. Rent Act {XII of 1881), 
ss. 95 and 96.] One -V was an occupancy tenant 
On his death his widow J continued in occupatiou 
of the occupancy holding. After the death of J , 
one N, alleging herself to be the daughter of A" 
and J, applied in the Court of Revenue to have 
her name entered in the village papers as occu- 
pancy tenant of -V’^ holding in succession to him. 
The zemindars were made parties to this proceed- ^ 
ino^. The Court of Revenue decided in favour 
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JURISDICTION OF CIVIL COURT- 

concluded, 

(11) REVENUE COWJ:^— concluded, 

{a) Orders of Revenue Coxivc£^~toncludrd. 

of the applicant S, The zemindars appealed on the 
revenue side, hut their appeal was dismissed : — 
Held^ that no suit would lie in a Civil Court on 
the part of the zemindars for a declaration that 
they and not S were entitled to possession of the 
occnpancy holding in question, and that it 
should be declared that 5 was not the daughter 
of i\d SUBARNI V. BHAGWAN KhAN. 

[19 All. 101 

JURISDICTION OF CRIMINAL COURT, 


Col. 

1, General Jurisdiction 623 

2. Offences commit4}ed only partly in 

one District ... 625 

(a) Abetment ... 625 

(5) Criminal Breach of Trust ... 626 

See Abetment. 


[16 All. 389 

See Criminal Proceedings. 

[17 All. 36 

See Maintenance, Order op Crimi- 
nal Court as to. 

[24 Calc. 638 

See Offence Committed on High 
Seas. 

[21 Calc. 782 

(1) GENERAL JURISDICTION, 

— Jurisdiction of the British Consular Court 
■at Zandhav over foreign sunjeets enjoying Briti.sh 
protection — Order in Council, dated the 29tk 
Xovemher^ 1884, .9. 6 — Greelt suhjecis.l The Greek 
residents at Zanzibar having been by international 
action placed under British protection are liable 
to the British criminal law in force at Zanzibar. 
The accused, who was a Greek under British 
protection at Zanzibar, was convicted by the 
British Consular Court at Zanzibar of culpable 
homicide not amounting to murder, and sentenced 
to ten years’ rigorous imprisonment under s. 304 of 
the Indian Penal Code (Act XLV of 1860). He 
appealed to the High Court of Bombay, contend- 
ing {inter alia) that he was a Greek subject, 
and as such not liable to be tried by the Consular 
Court: — Bold, that it was competent to Her 
Majesty to exercise jurisdiction in one foreign 
State over the subjects of another foreign State ; 
that, under s, 6, cl. (Z>}. of Her Maje.sty’s Order 
in Council, dated the 29th November, 1884. the pro- 
visions referring to British subjects were appli- 
cable fc 1 foreigners enjoying British protection 
in so far as by treaty, capitulation, grant, usage, 
sufferance, or other lawful means, Her Majesty 
had jurisdiction at Zanzibar in relation to such 
persons ; and that the prisoner, being a British 
protected person within the meaning of s. 4, 
cl. (J*), of the Order, was amenable to the 
jurisdiction of the Consular Court. Queen-Em- 
press u. Eego Montopoulo. 

[19 Bom. 741 


JURISDICTION OF CRIMINAL COURT 

— continued, 

(I) GENERAL JURISDICTION— 

1 2. — Crhnmal jurisdiction al^ng the railway 
1 tlirciugh Indian Independant States — LooalitTj of 
I crime —Illegal arrest on lands occupied hy the Eij' 

I derahad State Ilaihvay.] The authority for the 
exercise of criminal jurisdiction by the Government 
of Indiauponlands within thelimits of the Hydera- 
b.ad State Railway is derived from a grant to that 
Government in 1887 by His Highness the Nizam 
as ruler of the territory. The railway lands 
remain part of his dominions. The grant of 
: civil and criminal jurisdiction contained in the 
correspondence of that year hetvfeen the Nizam’s 
Minister and the Resident at Hyderabad is express- 
ed to be along the line of railway as is the case 
on other lines running through independent 
States.” This jurisdiction notwithstanding any 
words in the Notification of the Government of 
I India of the 22nd March, 1888 (which could not of ^ 
; itself give any authority, or add to that granted 
i by the Nizam), does not justify the arrest on the 
! lands of the Hyderabad State Railway of a eub- 
■ jecfc of the Nizam under the warrant of the 
; Magistrate of a District in British India, on a 
charge of a criminal offence committed in British 
: India, and unconnected with the Hyderabad rail- 
j way administration. The mere presence of the 
I accused on the railway lands, over which crimi- 
: nal jurisdiction had been granted as above, was 
i no legal ground for bis arrest under the warrant 
I of the Oourt in British India, his offence, if com- 
, mitted at all, not having been committed on those 
Unds, and not having been connected with the 
t railway. Muhammad Ydsuf-ud-din v. Queen- 
i Empress. 

I ‘ [25 Calc. 20 

[L. R. 24 I. A. 137 

3. — Criminal Procedure Code (1882), .y. 180 — 
Offences comniitted in different districts in the course 
of the same transaction —Penal Code {Act XLV of 
i860), ss. 366 and 368 — Xidnapplng — Commitment 
where to he made,~\ R, C, P, and K were commit* 
ted by the Joint Magistrate of Muzaffarnagar 
to the Court of the Sessions Judge of Saharan- 
pur. Upon the case which was before the 
Joint Magistrate, it appeared that R had com- 
i mitted the offence punishable under s. .366 of 
the Indian Penal Code in the district of Bijnor, 
and possibly the other three persons had com- 
mitted the offence punishable under s. 368 of the 
Indian Penal Code in the district of Muzaffar- 
j nagar ; C and P also possibly having com- 
i mitted the offence punishable under that section 
: in Bijnor. Under the above circumstances the 
; High Court, maintaining the order of commit- 
ment made by the Joint Magi-^trate, directed 
the case to be tra^isferred for trial to the Court 
for the trial of Sessions cases arising in the 
Bijnor district, namely, that of the Sessions Judge 
of Moradabad. Reg. v. Sarnia Kaundan., I. L. B. 

1 Mad. 173; and Queen- Empress v. Surja^ Weekly 
Notes, All. (1883) 164, not followed: Queen- 
Enipj'ess v. Ingle. L L. R 16 Bom, 200 ; and Queen- 
‘ Empress v. Ahhi Reddi, I. L. R. 17 Mad. 402, 
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JURISDICTION OF CRIMINAL COURT 

— contiRued, 

(1) GENERAL JXJRISDICTION~^(??^cZ«^Zc£Z. 

referred to. Queeji-Empress v. TliaJiu, I, L. R. 8 
Bom* 312, followed. Queen-Empeess -y. Ram Pei. 

[18 Ail. 35p 

4. — Crlmnial Procedure Code (1882), .v. 1S8 — 
Offence eoonuitfed outside British territory — Cerfi- 

Jlcate of Political Agent — Kidnapq^ing.l The 
absence of tbe certificate of the Political Ag-ent 
required by s. 18S of tbe Code of Criminal Proce- 
dure is an absolute bar to the trial of a case to 
which the provisions of that section apply 
Queen-Empeess v. Ram Sundae. 

[19 All. 109 

{2) OFFENCES COMMITTED ONLA' PARTLY 
IN ONE DISTRICT. 

{a) Abetment. 

5. — Ahetment of murder — Rioting — Aheiniemt in 

British India of an oifence eoniviitted in foreign 
territory not an ofenoe under the Penal Code — 
PenaVCode (Act XL V of 18G0), 109, 115, 147 and 

302 — Griminal Proeedure Code (1882), s. 188.] 
An abetment in British India by a British subject 
of an offence committed in foreign territory 
is not an offence punishable under the Indian 
Penal Code (XLV of 1860), and cannot therefore 
be tried by a Court in British India. Regina v. 
Elmstone, 7 Bom. H. C. Cr. 89 ; and Empress 
V. Noorga Qlietty. I, L. R. 5 Mad. 338, followed. 
The accused, a Native Indian subject of Her 
“Majesty, was committed to tbe Court of Sessions 

for abetting the commission of murder or of 
rioting under ss. 302 and 147 of the Indian Penal 
'Code. The alleged abetment consisted of words 
spoken in British territory by the accused, inciting 
certain Portuguese subjects to kill one Bhana. if 
he attempted to remove the produce of certain 
lands situate in tbe Portuguese territoryof Daman. 
A disturbance afterwards occurred at Daman in 
-connection with this matter, in which one man 
was killed and another wounded. Thereupon the 
Governor-General of Portuguese India moved the 
Government of Bombay, to bring the accused to 
justice as the instigator of the murder. The 
Government of Bombay being of opinion that s. 
188 of the Code of Criminal Procedure (Act X of 
1882) was applicable to the case, passed a Resolu- 
tion in tbe Political Department directing the 
District Magistrate to take the necessary action 
in the matter. The District Magistrate thereupon 
committed the accused to the Court of Session on 
a charge of abetment of murder or of rioting: — 
Held, quashing the commitment, that the alleged 
abetment was not an offence punishable under 
the Indian Penal Code, and that therefore the 
Sessions Court had no jurisdiction to try the 
_accused : — Hedd, also, that s, 188 of the Code of 
Criminal Procedure had no application to the 
present case, the alleged offence of abetment not 
iiaving been committed outside British India. 
-Queen-Empress v, Ganpatkao Ramchandra. 

[19 Bom. 105 


JURISDICTION OF CRIMINAL COURT 

— concluded, 

(2) OFFENCES COMMITTED ONLY PARTLY 
IN ONE DISTRICT-cu;unb/i7f^. 

(1)) Criminal Breach of Trust. 

6. — Griminal Procedure Code (1882), 179 arid 
1 85 — Place where consequence of act ensued — Pen il 
Gode (Act XLV of I860), s. 403.] B. an employe 
of a company the office of which was at Ca'.vnpore, 
was charged with tbe offence punishable under 
s. 40S of the Penal Code. The complainant alleged 
that .5 being in charge on behalf of the company 
at a place in Bengal, of certain goods belonging 
to the company, and being ordered to return the 
said goods to Cawnpore. never did so. and failed 
to account for the goons, or thedr value, to the 
loss of the company; — Held, that on the statement 
of the case by the complainant, the Courts at 
Cawnpore had jurisdiction to inquire into the 
charge, inasmuch as the consequence of B's acts, 
namely. loss to the company, occurred in Cawn- 
pore. Queen-Empress v. O’Brien. 

[19 AH. Ill 

JURISDICTION OF REVENUE COURT. 

dee Hereditary Offices Act,s. 17. 

[19 Bom. 681 

dee Oases under Jurisdiction op 

Civil Court— Rent and Revenue 
Suits, N.-MC P. 

dee Res Judicata— Competent Court 
—Revenue Courts. 

[16 All. 464 
[17 Mad. 106 

[18 AH. 270 

[20 Mad. 392 

dee Surety— Enforcement of Se- 

curity. 

[19 Ail. 247 

— Madras Rent Recovery Act (Madras Act VIll 
of 1865), ss , 9 a?id 10 — Suit to enforce acceptance 
of pottah—Bond fide denial by defendant of 
l)laint[ff's title — Question of title-.] The plaintiff 
obtained a permanent lease of inam lands attached 
to a mosque from tbe four owners thereof. The 
defendant was a cultivating tenant on the lands, 
and the plaintiff dulj' offered the defendant a 
■pottah. The defendant refused to execute a corre- 
sponding muchiliha on the ground that the plaintiff 
was not his landlord, since the first of the afore- 
said owners had granted a lease for 35 years to a 
person who had sublet the land to the defendant. 
The plaintiff thereupon brought a suit to enforce 
acceptance of a goattah under s. 9 of Madras Act 
VIll of 186.5. 'I’he Deputy Collector having deci- 
ded the case in the plaintiff’s favour, the defendant 
appealed, and tbe District Judge dismissed the 
suit on the ground that the defendant’s conten- 
tion raised a bond fide question of title which 
ousted the jurisdiction of the Deputy Collector ; — 
Held, that there is no provision in Madras Act 
VIII of 1865 that a bond fids denial of the relation- 
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JURISDICTION OP REVENUE COURT 

— concluded. 


JUSTICE, EQUITY, AND GOOI? CON- 
SCIENCE, RULE OP. 


ship of landlord and tenant ousts the jurisdiction 
of the Ke venue Courts ; and, with regard to s. 10 
of the Act. whenever a Court is invested with 
jurisdiction to determine the existence of a 
particular legal relation, the intention must be 
taken to be to authorize it to adjudicate on every 
matter of fact or of law incidental to such adjudi- 
cation. Niivayctna Gliariar v. Ranga Ayyangar, 
I. L. R. 15 Mad. 223 ; and Ayappa v. Venltata 
Krisli na in a raz?!', I. L. R. 15 Mad. 485, cited and 
followed. Abdul Rahiman Sahib Anna 
P lLLAI. 

[17 Mad. 140 


JURY. 


CoL 


1. Jury under 'Nuisance Sections of 

Criminal Procedure Code ... 627 


, Trial by. 

See Appeal in Criminal Cases— Prac- 
tice AND PrOCEDTjRE. 

[21 Calc. 955 

See Cases under Yerdict of Jury. 

(1) JURY UNDER NUISANCE SECTIONS 
OP CRIMINAL PROCEDURE CODE. 


Sec Company— Winding up— Claims on 
Assets. 

V [16 AU. 53 

KABULIAT. 

executed before Bengal Tenancy 

Act. 


See Contract Act, s. 74. 

[22 Calc. 658 

See Co-Sharers— Suits by Co-Sharers 
with Respect to the Joint Pro- 
perty" — Rent. 

[22 Calc. 658 


KARNAM. 

on zemindari. 

See Hindu Law— Inheritance— Speci- 
al Heirs — Males— Daughter's 
Son. 

[18 Mad. 420 

See Madras Regulation XXIX op 
1802, S. 7. 

[IS Mad. 420 


1 , — Coiistitutioii of jury — Criminal ^Procedure 
Co (1882), 133 to of jury 

hy MagUtrate.l In the nomination of those 
members of the jury, the nomination of whom 
devolves upon the Magistrate under the pro- 
visions of s, 138 of the Criminal Procedure 
Code, it is his duty to exercise his own indepen- 
dent discretion, and not merely to accept persons 
who may be put forward by the party opposed to 
the applicant. A jury constituted in violation 
of the provisions of s. 138 is not legally consti- 
tuted, and is incapable of making a legally 
binding award. Dlno jVatJi Chuclierhutty^ v. Hur 
Gohind Pal, 16 W. R. Cr. 23; Shatyanundo 
Ghosal V. Campcrdoim Premng Co,, 21 W. R. Cr. 
43, followed. Upendra Nath Bhuttachaejee 
Khitish Chandra Bhuttachaejee. 

[23 Calc. 499 


See Small Cause Court, Mopussil— 
Jurisdiction- Government Suits 

AGAINST. 

[18 Mad. 395 

— Karnam in permanently settled estate — Mad- 
ras Regulation XXXV of 1802, ss. 8 and 11— 
Madras Regulation XXIX of 1802, s. Right 
to sue for removal of karnam — Relegation of suoli 
right to lessees of zemindari — Damages accrued hy 
a karnands neglect of a statutory dutyl\ The les- 
sees of a zemindari are not entitled to sue for the 
removal of a karnam from office, though their 
lease contains a provision purporting to authorise 
them to appoint and remove kavnams ; but if 
they suffer any loss from the karnam' s neglect of 
his statutory duty, they are entitled to bring an 
action for damages against him. Kumarasami 
Pillai V . Ork, 


2 . — Order for removal of ohstrnctlon in pullic ; 
loay — fury appobited to consider reasonahleness of ■ 
order — Magistrate deciding contrary to verdict of ! 
mry — Crimmal Procedure Code (1882), ss, 133, " 
135, 138 and 139. J One K R, having been ordered , 
by a Magistrate under s. 183 of the Code of 
Criminal Procedure to remove an alleged obstruc- ! 
tion, applied for a jury. Five juroi^s were chosen i 
who, having examined the place in dispute, pro- ; 
needed wdthout consultation to deliver separate 
and independent opinions. The verdict of the 
majority was in favour of upholding the Magis- 
trate’s order. The Magistrate, however, discharg- 
ed his order. On reference by the Sessions J udge, 
under s. 438 of the Code, it was held that the last 
order of the Magistrate should be set aside, and 
the case remanded for consideration by a fresh 
jury. Queen-Empress v. Xhushali Ram. 

[18 All. 158 


[20 Mad. 145 


KAZI. 

See Collector. 

[IS Bom. 103 

See Hereditary Offices Act, s. 13. 

[18 Bom. 103 
[19 Bom. 250 
See Mahomedan Law— Kazi. 

[18 Bom. 103 
[19 Bom. 50 

of Bombay. 

See Mahomedan Law — Endowment. 

[18 Bom. 401 



( 629 ) DIGEST OF CASES. ( 6S0 ; 


KHOTI ACT (BOMBAY ACT I OF 1865). 

See Bombay SauvEY and Settlement 
Act. 

KHOTI settlement ACT (BOMBAY 
ACT I OF 1880). 

See Statutes, Construction of. 

[18 Bora. 133 

— Landlord and tenumt — Presnmption as to 
nature of tenancy in absence of evidence — Pfl-y/- 
ment of rent — Mortgage by tenant — Sale of tenant's 
interest — Rights of purchaser — Suit for possession 
— Transfer of tenancy in hhotl village — Occupancy 
tenancy.'] One A, who held certain laud as 
tenant, mortgaged it to H and shortly afterwards 
died. There was no evidence to show the term 
of tenancy. After his death the plaintiff V, 
who was his brother, became tenant of the land 
and paid rent to the khots. Some years subse- 
quently H (the mortgagee) sued to enforce his 
mortgage, and made the plaintiff V and his two 
sisters parties. He obtained a decree and sold 
the mortgaged land in execution. S bought it 
and now claimed possession. V contended that 
A's interest terminated at his death, and that S 
was therefore nob entitled to possession; — Held, 
that S was entitled to possession. The fact that 
A had paid rent to the hhots showed that he was 
their tenant. In the absence of all evidence on 
the subject, the presumption was that tenancy 
was an ordinary tenancy from year bo year 
conbinuable until legally terminated. There was 
nothing to show that the khots had ever termi- 
nated it. A's heir could nob surrender it to 
the prejudice of the mortgagee. S therefore 
had purchased a tenancy which had never been 
legally pub an end to, and was entitled to posses- 
sion. Under the Khoti Settlement Act (Bombay 
Act I of 1880) occupancy tenancies are nob 
transferable except under certain circumstances, 
but there is no prohibition to the transfer of an 
ordinary tenancy. Sonshet Antushet Teli v. 
Vishnu Babaji Johari. 

[20 Bom. 78 

— , SS. 16 and 17. — Tjntry in the Survey 
Settlement OficeSs record. F'mality of — LaJid Rev- 
erme Code {Bombay Act V of 1879), s. 108.] The 
Settlement Officer’s record fixing the amount of 
rent payable to a 7ihot in respect of lands in the 
hhoti village, though prepared in the form of the 
statement published at p. 684 of the General 
Rules of the Revenue Department,” edition of 
1893, and labelled bot-khatf cannot be treated 
either as a survey register under s. 108 of the 
Land Revenue Code (Bombay Act V of 1879) or a 
settlement register as it is called in s. 16 of Bom- 
bay Act I of 1880; it is one of the other re- 
cords ” prepared under s. 17 of the latter Act. 
Vaidkhan Roshankhan Sarguro V. Sakhya. 

[20 Bora. 729 

1. — S. V7*—Hitry in Survey Officer's record — 
Land Revenue Code {Bombay Act V of 1879), s. 108 
-^-Hvidence Act (I of 187 '2^), s. iO— Res judicata.] 
An entry of a record prepared under s. 108 of the 


f KHOTI SETTLEMENT ACT (BOMBAY 

ACT I OF 1880)-. -out 'tuned.. 

Land Revenue Code (Bombay Act V of 1379), by 
the Survey Officer, describing certain lands as khoti f 
is by force of s. 17 of the Khoti Act (Bombay Act 
I of 1880), conclusive and final evidence of the 
liability thereby established, and shuts out the 
evidence of a prior decision otherwise relevant 
under s. 40 of the Evidence Act as proof of res 
judicata whereby a Civil Court adjudged the land 
to be dhara. Gopal Kr'islina Paraehurc v Sakho- 
jlrav, I. L. R. IS Bom. 133, referred to and 
followed. Ramchandra Bhaskar Nanal y. 
Raghunath Bachashet Sonar. 

[20 Bom. 475 

2. — s. 17, and ss. 20 and 21.— Bntry in 
the Settlement Officer's record — Evidence as to 
amount of rent due.] An entry in the Settlement 
Officer's record referred to in s. 17 of the Khoti 
Act (Bombay Act I of 1880) is conclusive as to 
the nature and amount of rent. The words “ con- 
clusive and final Evidence of the liability ” in s. 17 
have the effect of shutting out any other evidence 
on the subject which might be adduced before 
the Civil Court. The words “ when not final ” in 
s. 21 of the Act refer to the finality ascribed in 
s. 17 to the entries of the nature therein mention- 
ed, and which follow as contemplated in s. 20 on 
the Survey Officer arriving at his decision. GoPAL 
Krishna Parachure r. Saehojirav. 

[18 Bom. 133 

3. — s. 17, and ss.^ 16 and ZZ.— Entries 
made by Settlement Ojieer in a form headed as 
■issued under Bombay Survey and Settlement {Khoti) 
Act (Bombay Act I of I860) when Bombay Act 
1 of 1880 loas in force — Finality of the entry as to 
the liability of the tenant — Occuyrancy ■‘tenant — 
Jurisdiction of Civil Court.'] At a Lime when the 
Khoti Act (Bombay Act I of 1865) had been re- 
pealed and the Khoti Settlement Acc (Bombay 
Act I of 1880) had come into operation, the Survey 
Officer made, in a form which was headed as 
being issued uuder Act I of 1865, entries of rent 
payable by the occupancy tenant to the hhot with 
regard to some survey numbers of a fixed amount 
of grain, and with respect to one survey number 
as held rent-free, instead of a fixed share of the 
gross annual produce of the land as directed in 
the second para, of cl. (^') of s. 33 of the Khcti 
Settlement A.jt. without recording that the rent 
had been so fixed by agreement : — Reid, that 
the entries of the rent payable by the occupancy- 
tenants were duly made under s. 17 of the Efhoti 
Sebbleraenb ^ct, according bo the provisions of s. 33 
so as to make them conclusive and final evidence 
of the tenant’s liability, which it was not open bo 
a Civil Court bo question. Balaji Raghunath 
V. Bal bin Raghoji, 

[21 Bom. 235 

4. — s. 17, and ss. 21 and ZZ.— Bombay 
Land Revenue Gone (Bombay Act V of 1879), ss. 

I 108 and 110 — Entry made by Survey Officer — Con- 
I elusive and final evidence — Entry specifying the 
amount and nature of rent.] Under tiie Khoti Act * 
(Bombay Act I of 1830), it is only an entry of- 
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KHOTI SETTLEMENT ACT (BOMBAY 
ACT I OP 1880) — concluded. 

ihe Survey Officer specifying’ the nature and 
amount of rent payable to the lihot by a privil- 
eged occupant, according to the provisions of 
s. 33, in a record made under s. 17, that is 
declared to be final and conclusive evidence. An 
entry of a Survey Officer specifying that an occu- 
pant, who was found to be not a dharekuri or 
privileged occupant, should pay assessment and 
local fund cess only for the lands in his posses- 
sion, is not conclusive and final evidence under 
the Khoti Act, s. ‘21 declaring such decision 
binding only on the parties until reversed or 
modified by a final decree of a competent Court. 
Kuishnaji Karasiuva. V . Krishnaji Narayan 
JOSHI, 

[21 Bom. 467 

5, — ss. 17 and 33.* — JBombay Land Revenue 
Rode {Bombay Act V of 1879), s. 211 — Determina- 
tion by the Settlement Oficer of the liabllty. of the 
defendant to khot— Entry in the ^settlement register 
as occupancy -tenant — Revision of the record by the 
Collector — ^j 2 irisdiction of Civil Court — Decision 
as to the rent payable — Appeal,'] In May, 1885, 
under s. 33 of the Khoti Settlement Act (Bombay 
Act I of 1880), the Survey Officer determined the 
liability of the defendant to pay to the khot as 
rent for his land the survey assessment and the 
’ local fund cess, and this was entered in the 
record made under s. 17 of the Act, notwithstand- 
ing that in the settlement register the defendant 
was entered as an occupancy-tenant. In April, 
1889, the Collector, on the application of the 
plaintiff, revised the former record, which, as 
revised, showed that the defendant was liable to 
■pay 00 e- third of the produce of the land as rent 
to the khot, A question having arisen as to the 
.legality of the revised entry by the Collector 
Held, that the revised entry in the record was 
-duly made by the Collector under s. 17 of the 
Khoti Settlement Act, and was conclusive and 
..final evidenc t of the liability established by it. 
It is not open to a Civil Court to inquire into 
.-the legality or otherwise of the reasons which 
may have led to the determination of the amount 
-of rent payable. The Khoti Settlement Act does 
not make the decision of rent final. In s, 17 it 
only makes the entry, which is the result of the 
decision, final and conclusive evidence. Under s. 
33 an appeal lies from a decision, and the decision 
can he revised under b. 211 of the Land Revenue 
Code (Bombay Act Y of 1879) by the authorities 
therein mentioned. GoPAL Ramchandea Naik 
l\ Dashrathseet, 

[21 Bom. 244 

6.— s. 17, and ss. 21 and ZZ.—BomLay 

Land Revenue Code {Bombay Act F of 1879), s. 
Decision of Survey Officer as to tenure — 
Roicer of Court to reverse or modify -/A] The 
decision of a Survey Officer determining the 
tenure on which a survey number is held is not 
final under the Khoti Act (Bombay Act I of 1880), 
and it can be reversed or modified by a competent 
Court. Antaji Kashinath V . Antaji Madhav 
.Bhave. 

[21Bom.480 


KHOTI SETTLEMENT ACT (BOMBAY 
ACT I OF 1880) — continued, 

7.— s. 17, and ss. 21 and 33. — Survey 
register — Defendants entered, by Survey authori- 
ties as ocGupancy-tejiants — Sui^ by plaintiffs for 
re'Bersal of Survey O^ffbcer's decision ani for 
declaration that defendants loera ordinary tenants 
* — Decision of Survey Officer as to tenure — Right 
of suit — Khot holding dhara land.] A Survey 
Officer under the Khoti Settlement Act (Bombay 
Act I of 1880) having determined and entered 
ill the survey register that the defendants held 
the lands in suit as occupancy-tenants, the 
plaintiffs, who were the kliots of the village, 
objected to the decision, and brought a suit for 
its reversal and to obtain a declaration that the 
lands were held by them on the dhara tenure, 
and that tlie defendants were ordinary tenants 
thereof. The Judge dismissed the suit in appeal, 
holding that the survey entry was conclusive 
proof of the tenant’s liability, and that it gave 
no cause of action to the plaintiffs : — Hffld, rever- 
sing the decree, that the decision of the Survey 
Officer as to tenure was not final, and that a suit 
like the present would lie. A khot of a village 
can hold lands. Gopal Sadashiv Palekar 
V. NAGESHWAR SlTAEAM PhANSALKaE. 

[21 Bom. 608 

, s. 20. 

See s. 17. 

[18 Bom. 133 

See Limitation Act, Art. U. 

[18 Bom. 244 

1. —S. 20 and S. 21. — Effect of decision of 
a Survey Officer as to tevmre — Burden of proof f\ 
Section 20 of the Khoti Settlement Act (Bombay 
Act I of 1880) throws upon the Survey Officer the 
duty of investigating and determining disputes 
as to any matter which he is bound to record. The 
tenure upon which any particular survey number 
is held is one of such matters which he has to 
determine between the khot and its bolder. His 
decision is, under s. 21 of the Act, binding upon 
the parties affected thereby until reversed or 
modified by a final decree of a competent Court. 
The burden of proof in such case lies upon the 
party seeking to vary the decision. Madhavrao 
Appaji Sathe i\ Deonak. 

[21 Bom. 695 

2. — s. 20, and ss. 21 and 22. — ff urisdic- 
tiou of GivU Court — Order or act of Settlement 

1 Officer — Power of Collector'] Under ss. 20 and 2 1 
j of the Khoti Settlement Act, it i- the decision ” 

I on the rival claims of the parties which is open to 
I reversal by the Civil Court, and not the conse* 

I quences of that decision, which as provided by 
I 8. 22 are left to the Collector himself to undo or 
; modify in accordance with the decision of the 
Civil Court. Section 21 does not contemplate any 
‘•order” being made by the Survey Officer 
between the parties ; and even if framing the 
register be regarded as an "act” of the Survey 
Officer, s. 22 provides for its being amended by 
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KHOTI SETTLEMENT ACT (BOMBAY 

ACT I OF 1880)-^' oyichided, i 

the Collector himself, in accordance with the ■ 
decision of the Civil Court. Faki Gulam : 
MOHiDINT SaJN.^K. 

[18 Bom. 244 ; 

, s. 21. * I 

See s. 17. 

[21 Bom. 467, 480 

See s. 20. 

[21 Bom. 695 
[18 Bom. 244 , 
See Limitation Act, Art. 14. ; 

[18 Bom. 244 j 

, s. 33. I 

Sees. 17, I 

[21 Bom. 235, 244, 467, 480, 608 | 

j 

KHOTI TENURE. | 

See Forest Act, ss. 75 and 76. ; 

[18 Bom. 670 

See Landlord AND Tenant—Liabtlity i 
FOR Rent. ! 

[19 Bom. 528 ! 

KIDNAPPINC^. 

See Jurisdiction of Criminal Court— i 
General Jurisdiction. 

[18 All. 350 
[19 All. 109 I 

— Pevtal Code {Act XL F c/ 1860), .5. 363 — I 
ing off'e>ice.'] Semhle : That the offence of kidnap- ' 
pinsT from lawful guardianship punishable under 
8. 363 of the Penal Code is not a continuing ; 
offence. Queen-Empreks r. Ram Sundar. i 

[19 All. 109 

LACHES. 

See Limitation Act, s. 10. 

[18 Bom. 119 
See Transfer of Property Act, s. 41. 

[17 All. 280 

LAKHIRAJDAR. 

See SoNTHAL Pbrgunnahs Settlement 
Regulation, ss. 11 and 2.5. 

[22 Calc. 473 

“LAND.^’ 

See Munsip, Jurisdiction of. 

[20 Mad. 21 

See Prescription— Easements — Land, 

[16 All. 178 
[17 AIL 87 


“LAND ^'-^courludcd. 

, Acquisition of. 

See Bombay Municipal Act. 1SS3, s. 293. 

[18 Bom. 184 
[19 Bom. 407 

, Encroacliment on. 

See Parties— Suits by some op a 
Gla.-^s as Representatives of 
Class. 

[18 Bom. 699 

See Right of Suit — Injury to Enjoy- 
ment OF Property. 

[18 Bom. 699 

, Exchange of* 

See Mortgage — Redemption— Right 
of Redemption. 

, [21 Bom. 398 

See Sale for Arrears of Rent— In- 
cumbrances. 

[23 Calc. 254 

, Profits of. 

See Pre-emption— Profits of Land. 

[19 All. 251 

, Suit for. 

See Cases under Jurisdiction— Suits 
FOR Land. 

LAND ACQUISITION ACT (X OF 1870). 

See Landlord and Tenant — Compen- 
sation porImprovements on Land. 

[22 Calc. 820 

See Res Judicata— Estoppel by Judg- 
ment. 

[20 Mad. 269 

, s. S. 

See Superintendence of High Court 
— Civil Procedure Code, s. 622. 

[17 Mad. 371 

, s. 3, andss. 24 and 25.-“ 

Value of works on land -used for salt fiLctory — 
Exercise, of f) 4 irhdictionh}j Judge under the Act,'\ 
Having regard to the definir.iori of Mand ’ con- 
tainedlns. 3 of Act X of 1870. there is nothing 
illegal in a Judge taking into account the value 
of works on the land which make it suitable for 
a salt factory ; and even if, in making his estimate 
of the market value of the hind, he^ took into 
consideration the price podd tov neighbouring 
pans, and was in error in so doing, his mistake 
would be only one concerning^ the principles of 
valuation, and not an irregularity in the exercise 
of jurisdiction. JOSEPH v. Salt Co, 

[17 Mad. 371 
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LAND ACQUISITION ACT (X OP 1870) 

— condluded. 

, s. 9. 

See Execution of Decree— Mode op 
Execution —Mortcagb. 

[10 Ail. 78 

SS. 13 and 24. — Lands used as pnhlic. 

roads— Compeiisatio)i — Marliet value of roads at 
date of acquisition — Time of awarding eompensa- 
tio 7 i.‘] Where portions of land, which had been 
used as public roads for upwards of half a 
century, were taken for a public purpose under 
the Land Acquisition Act, 1870. for a dock; — 
Held, that assuming’ the plaintiffs to have made 
out an absolute title thereto, they were, under the 
Act, entitled only to compensation, and that the 
land, as road, had no market value within the 
meaning- of ss. 13 and 21531 the Act, at the date 
of its acquisition for a public purpose. The 
‘‘time of awarding’ compeusation ” ins. 24 must 
be construed to mean the time at which the 
right to compensation attaches. Manmatha 
Nath Mitter v. Secretary of State fop. 
India. 

[L. D. 24 I. A. 177 
[25 Calc. 194 

^ Q. 15 . — Bafcrence hy Collector to Judge — 

Land in respect of will oh reference is made claimed 
hy Collector 07i heUalf of G over nine nti] The Col- 
lector has no power to make a reference to the 
District Judge under s. 15 of Act X of 1870 in 
cases in which he claims the land, in respect of 
which such reference is made, on behalf of Govern- 
ment, and denies the title of other claimants, and 
the District Judge has no jurisdiction to entertain 
.or determine such reference. Ividad AH Klia%Y. 
Gollector of Farahliabad^ I. L. R. 7 All. 817, 
followed. Crown Brewery, Mussooeie v. Col- 
lector OF Dehra Dun. 

[19 All. 339 


LAND ACQUISITION ACT (I OP 1894) 

— concluded. 

Sec Small Cause Court, Mofussil— 
Jurisdiction— Compensation for 
Acquisition of La^nd. 

[20 Mad. 155 

, S. 54 and s. 30. — Award of comp emaUoti 

— Order for apportiouineut of compensation — Ap- 
peal.'] The term award ” used in s. o4, Act I 
of 1894, includes an order for the apportionment 
of compensation made under s. 80, and an appeal 
from such order of appointment lies to the High 
Court. Balauam Bhramabatar Ray v. Sham 
Sunder Narbndra. 

[23 Calc. 526 

LAND RSaiSTRATION ACT (BENGAL 
ACT VII OP 1876). 

, S3. 38 and 78. — Patnldar — Proprietor 

— Right of suit — Sait for roit,] A patnldar is not 
a proprietor within the meaning of ss. 88 and 78 
of the Laud Registration Act, and he need not 
therefore get his name registered before suing 
for rent. Sukurullah Kazi v. Bama Sundabi 
Dasi. 

[24 Calc. 404 

j ss. 42 and Administrator — OWi- 

gatlon of administrator to register his name before 
bringing suits for rent — Right of suit.'] A 
person who is an administrator, and as such the 
representative of a deceased proprietor of an 
estate and legal owner of his property, is bound 
to be registered under a. 42 of the Land Registra- 
tion Act (Bengal Act Vll of 1876) before he can 
sue the tenants of the estate for rent. McIntosh 
V. Jharu Molla. 

[22 Calc. 454 

, s. 78. 


, ss. 24 and 25. 


See Bengal Tenancy Act, s. 95. 


See s. 3. 

[17 Mad. 371 

See Superintendence op High Court 
—Civil Procedure Code, s. 622. 

[17 Mad. 371 

5 S. 35. — Apportioyvvicnt of compensation 

ref erred to Judge - Penial by one pariy interested 
of right of another to share in compensation — 
Appeal,] Under 8. 35 of Act X of 1870, the 
fact that one of the persons concerned denies 
altogether the right of another of such persons 
to share in the cornpeusacion awarded will not 
prevent on appeal lying from the order of a Dis- 
trict Judge apportioning compensation. Kishan 
Lai V. Shanhar Singh. Weekly Notes, AH. ISSS, 
p. 170, overruled. Husaini Begam v. Husaini 
Begam. 

[17 AU. 573 

LAND ACQUISITION ACT (I OF 1894). 

See Munsif, Jurisdiction of. 

[20 Mad. 155 


[22 Calc. 634 

, S. 78. — Suit for arrears of rent — Unregis- 

i tered py'oprietor— Bengal Tenancy Act {V 111 of 
\ 1885), .Vi'. 60, 61 and 62 — Act XXVll (f 1860, s.2 — 
j Guardians and Wards Act {XL of \Sb^)—SiLcees- 
I Sion Certificate Act ( Vll of 1889), ,v. i — Transfer of 
1 Property Act (iLW/ 1882), s. 18] ,] The plaintiff 
i sued the defendants in the Calcutta Small Cause 
J Court for arrears of rent of certain premises in 
j Calcutta, without having previously caused his 
■ name to be registered under the Land Registra- 
j tion Act (Bengal Act YII of 1876), but at the 
! first hearing he produced the certificate of regis- 
I tration, which he had obtidoed since bringing the 
I suit. The defendants objected that the suit 
i should be dismissed by reason of s, 78 of the Land 
I Registration Act : — Held by the majority of the 
Full Bench, Prinsep, Korris and Ghose, JJ. 
(Petheeam, O.J., and Beverley, J., dissenting) 
that the certificate of registration having been 
produced when the suit came on for trial, the trial 
could proceed. The construction to be put on 
ss, 78 — 81 of the Land Registration Act is that 
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LAND REGISTRATION ACT (BENGAL 
ACT VII OP 1876) — concluded. 

the right to the rent of an estate is in the true 
proprietor, although unregistered, and his right 
to SUP for the reuf is not taken awoy bj anything 
in these sections of the Act, which do not affect 
his cause of action, but merely put an impediment 
in the way of his realizing the rent, until he has 
complied with the law by obtaining registration of 
his name as proprietor. The case of Dhoro/tldhi/r 
Sen V. Wajldnnnim Jihatoon, I. L. R. 10 Calc. 70S, 
being a mofussii case governed by. and possibly 
decided with regard to, the Bengal Tenancy Act 
(VIII of IS&o). the decision of the question Vv^hether 
it was or not rightly decide had no bearing on a 
case like the present brought in the Oaicutta Small 
Cause Court, aud relating to property in Calcutta 
where the Bengal Tenancy Act is not applicable. 
Fej' Norris, J. — i'he case of Dhoconidhar Sen v. 
WajidiainishUi AJuitoon.fxs reported, is wrongly <leci- 
ded: — ffeldhy Petheram. 0. J., and Beverley, 
■J. — On the construction of the Laud Registration 
Act an unregistered proprietor of an estate has 
no cause of action on which be can institute a suit 
for the rent. The fact of his obtaining a certi- 
ficate of registration after the institution of the 
suit could therefore have no efiect in validating 
the suit brought whilst he was an unregistered 
proprietor. Assuming that s. 7S of the Act was 
applicable to the case, the suit ought to be dismiss- 
ed. The case of DiLoronidhur Sen v. Wajdunnissa 
Kliatoon vras in the above view of the matter 
rightly decided ; — Held by Petheram, C. J., and 
Prinsep and Pigot JJ., in referring the case to 
the Full Bench that the Land Registration Act 
(Bengal Act VII of 1876) is applicable to proper- 
ties in Oaicutta. Alimuddin Khan v. Hira Lall 
Sen. 

[23 Calc. 87 

LAND TAX. 

See Madras District Municipalities 
Act, s. 47. 

• [18 Mad. 310 


LANDLORD AND TENANT. 

Gol. 

1. 

Constitution of Relation 

639 


(a) Generally 

(5) Acknowledgment of Tenancy 

639 


by Receipt of Rent, &c. ... 

639 

2. 

Obligation of Landlord to give, and 



maintHin Tenant in, Possession ... 

639 

a. 

Liabiliry for Rene 

640 

4. 

Payment; of Rent 

641 


(a) Non-pttyment 

Nature of Tenancy 

641 

5. 

642 

6. 

Damage to Premises Let 

644 

7. 

d’ran.'^fer by Tenant 

6U 

S. 

Property in Trees, Wood, A,c. 

647 

9. 

Accivoion to Tenure 

648 

10 . 

Forfeiture 

648 


(a-) breach of Conditions 

648 


(/?) Denial of Title 

649 

11. 

Ejectment 

650 


(n) Generally 

650 


(5 ; Notice to Quit 

660 

12, 

Compensutiou for Improvements, &;c., 



on Land 

635 


LANDLORD AND TENANT-rvu^r/a?nT7. 

See Abatement of Rent. 

[21 Calc 1005 
[L. R. 21 1. A. 118 

See Civil Procedure Code, s. 258. 

[18 Bom. 690 

See Decree— Form of Decree— Posses- 
sion. 

18 All. 440 

Sec Easement. 

[IS Mad. 320 

See Estoppel— Denial of Title. 

[19 Bom. 133, 133 note 
[18 AIL 329 

See Evidence— Civil Cases— Second- 
ary Evidence— Unstamped and 
Unregistered Documents. 

[18 Bom. 66 

See Evidence Act, s, 

[20 Bom. 1 

See Jurisdiction — Causes of Juris- 
diction-Dwelling, Carrying on 
Business, or Working for Gain. 

[19 All. 450 

See JupjSDiCTiON op Civil Court — 
Rent and Revenue vSuits, N.* W. P. 

[19 AH. 496 

See Khoti Settlement Act, 

[20 Bom. 78 

See Limitation Act, Art. 47. 

[18 Bom. 348 

See Limitation Act, Art, 144— Adverse 
Possession. 

[18 Bom, 348 
[21 Bom, 394 

See Cases under Madras Rent Re- 
covery Act, s. 11. 

See Mamlatdar, Jurisdiction of. 

[20 Bom, 260 

Si^e Possession— Adverse Possession. 

[18 Bom. 256 
[21 Bom. 509 

See Small Cause Court. Presidency 
Towns — Jdrisdicton — Recovery 
OP Immoveable Property, 

[17 Mad, 216 

See User. 

[16 AH. 181 

See Vendor and Purchaser— Notice, 

[19 Bom. 39r 
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LANDLORD AND TENANT— 

(1) CONSTITUTION OF RELATION. 

(a) GEI73RALLT. 

1. — Order of Settlement Officer viider A\-TIC 

P. Land Bevenue Act iXJX'of s. , deter^ 

minwg rent— Suit for arrears of rent ns so deter - 
mined for a goeriod gorior to siieJi deterniination.'] 
An order of a Settlement Officer under s. 77 of | 
Act XIX of 1876 determining’ rent is a purely 
prospective order and will not entitle the land- 
lord to sue his tenant for rent at the rate fixed 
thereby for any period antecedent to the 1st of 
Julv nest foliowinar the date of such order, 
Mahadeo Prasad v. Matlmra, 1. L. R. 8 All, 189. 
distinguished. Dbbi Singh v. Jhanno Kuar. 

[16 AU. 209 

{?-) Ackno^tledgment OF Tenancy by Receipt 
OF Rent. &;c. 

2. — Becognltlo 7 i of an under tenure hy the 

znnlndar — Result of Ills receiving rent in I'esgyect 
of it — I)e2)0sU of rent by telturedi older binder 
Bengal Tenancy Act ( VIII of 18S5), s. 61, and 
acceijtajice by zemindaril A widow in possession 
of her widow's estate in a zemindari made a grant 
of a 2‘^atni tenure under it to a lessee at a rent. 
In this salt brought by the reversionary heir, on 
her death, with the object of having the grant 
set aside as invalid as against him, lease 

was not proved to have been made with authority 
or from necessity justifying the alienation by the 
widow : — Held, that the was, on the death 

of the wddow, only voidable, and not of itself 
void ; so that the plaintiff, the next inheritor of 
the zemindari, might then elect to treat it as valid, j 
The plainbiS had done so. He had accepted rent 
in respect of the tenure as that tenure wa^ 
specified in a petition which accompanied the 
2)atnulaPs deposit of the rent in a Oourt, under 
the Bengal Tenancy Act (XIII of 1835), s. 61 
This was ijrimci facie an admission that the patnl 
was still subsisting. In the absence of evidence 
to pub a different construction upon the plaintiff’s 
act, and to negative its effect, there was a sufficient 
in'inui facie case of an election to affirm the 
validity of the imtni, 3IODHtrsuDAN Singh \ 

Hooke. 1 

[25 Oalc. 1 I 

[L. R. 24 L A. 164 j 


LANDLORD AND TENANT-co^^iii^^^^ah. 

(2) OBLIGATION OF LANDLORD TO GIVE. AND 
MAINTAIN TENANT IN, POSSESSION— 

property, the rent for which is separately assessed, 
there should be apportionment. Dhunput Singh 
i\ Mahomed Kazim Ispahain, 

• [24 Oalc. 296 

(8) LIABILITY FOR RENT, 

4. — Liability of p^ir chaser ofkhasgi (private or 
2 )srsonal) land of a khoti sharer — Mortgage of the 
lihoti talishlm {share) — Sale in exec^ition of a, 
decree on the mortgage — Partition among he thhoti 
sharers — Interest accg’iiired by the jjar chaser at 
the exec7ition sale — Agreement by the mortgagor 
to be responsible for the revenue — Agreement com- 
ing to an end loith the extinction of the efguity of 
redemptiond\ Primd facie all land not shown to 
be alienated is liable to assessment, and the mere 
fact that no revenue was paid by a khoti co-sharer 
in respect of khasgl (private or personal) land in 
his occupation is not sufficient to prove its exemp- 
tion from liability when it has passed into the 
hands of a stranger. One S. a sharer in a khoti 
village, mortgaged his kliasgi land appertaining 
to bis share in the khoti to the plaintiff, and un- 
dertook to pay the Government dues on it. ’Plain- 
tiff got a decree on his mortgage, and in execu- 
tion the land was sold, and purchased by defend- 
ant in the year 1878. In the year 1881, the 
khoti sharers effected partition. In 1883, defend- 
ant took possession of the land. In 1884, and 
again in 188.o. ,5 having mortgaged his talishim 
(share), including the khasgi\^xn\ to plaintiff, the 
latter ns mortgagee brought a suit to recover 
makta (fixed) rent in kind payable for the khasgl. 
land purchased by the defendant : — Hold, that as 
the partition between the khoti sharers took place 
after the execution-sale, only the occupancy of 
the land was sold to the defendant, and that the 
plaintiff was entitled under the circumstances to 
recover a fair assessment ; — Held, disallowing the 
defendant’s contention as to exemption . from 
payment of the rent, that the agreement by the 
mortgagor to be responsible for the revenue came- 
to an end with the extinction of the equity of 
redemption by the Court-sale. Balkrishna 
MhADSHET r. ViSHVANATH KeSHAV J OG. 

[19 Bom. 523 


(2) OBLIGATION OF LANDLORD TO GIVE. 
AND MAINTAIN TENANT IN, POSSESSION. 

3. — Disturbance by landlord of jyeaceaMe gyos- 
session— Suspension and agygfortionnutfit of rent.'] 
Where the act of a. landlord is not a mere tres 
pass, hut something of a graver character, inter- 
fering sub.stantially with the enjoyment, by the 
tenant, of the d^niised property, the tenant is 
entitled to a suspension of rent during such 
interference, even though there may not be actual 
eviction. If such interference be committed in 
respect of even of a portion of the property, there 
should be no apportionment of rei>b where the 
whole rent is equally chargeable upon every part 
'' cf the land demised. Bub if the interference 
in respect of only a certain portion of the demised 


5. — Suit for arrears of rent — Disgyossessioyi by 
landlord. — Limitation — Cause of action — Vesyie^ 
profits, Bifiind ^/.] J/ having been dispossessed by 
I the landlords from a ryoti holding purchased by 
! him brought an action and obtained a decree for 
’ possession and mesne profits, d/" obtained delivery 
I of possession in execution of decree in 1891, and 
i in 1892, mesne profits for the years 1295 (l887-88> 
i to the Bhadui season of 1299 (1891-92) were 
‘ awarded to him. At the time of the ascertain- 
; ment of mesne profits, the landlords claimed to 
j set off the rent against each year’s profits, but 
I they were referred to a separate suit, and set-off 
j was not allowed. The present suit for refund of 
I profits or rent for the period aforesaid was brought 
I in August, 1892, and one of the objections raised 
i was that the claim to the rents of 1295 and 1296 
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■was barred bj limitation. The plaint alleged that i 
the cause of action accrued upon the date of 
ascersaiument of profits and the rejection of the : 
claim to set off iu 1892, and it was urged that at | 
all events it did not accrue before delivery of* ! 
possession in 1891 : — Ifdd, that the objection was ! 
valid, and the claim to the rents in question was ! 
barred by' limitation Swarn.amayi v. Sltadil I 
Mnhhl Barman}, 2 B. L. R. P. C. *60 ; 11 \V. E. ; 
F. C. 5 ; 12 Moo, I. A. 244. ; and Dtfi Dayal Para- 
“iianlk V. Badhahlsliorl Brbl, 8 B. L. E. 586 ; 17 
W. E. 415. distinguished ; Kadumblnee Do^s'ia v. ' 
Xashlnath Btsicas, 13 W. E. 338, followed ; Edtan , 
Chunder Roy v. JOuijah As-'<anoollah, 16 W. E. ' 
79; and Ilnro Persliad Roy CJuncdhry v. Gopal Baa i 
Balt, L. R. 9 I. A, 82 ; I. L. li! 9 Calc. 255, 
referred to, Mahomed Majid v, I^Iahomed i 
Ash AH. i 

[23 Calc. 205 i 

Q.—Sadt to recover arrears of rent from re- \ 
pre.icoitatives of tenant at f.,ved rates — LhihlUty '• 
of re2)>'esentat}ves.\ Held, that the legal repre* ■ 
senbatives of a deceased tenant at fised rates, who 
had died leaving the rent payable by him in ^ 
arrear, were liable for payment of the arrears : 
to the extent of the assets of the tenant which i 
had come into their hands, and that this liability ; 
was not affected by the question whether or not I 
, they took over the tenauc}^ of the deceased them- ; 
selves. Lehhraj Singh v. Ral Singh, I. L. R, 14 I 
All 381, referred to. ' Maharaja of Benares v. ; 
Daljit SinCtH. i 

[19 AL 352 ; 

C4) PAYMENT OF RENT. j 

(^0 Non-payment. i 

7. — Bfcc t of n 0 n-ya y in en t — A eg u iescenee of I a nd- j 
lord, Effect of~-Sabsequcnt suit uy landlord for j 
possession — Inani land— Sub-alienee — Wrongful | 

surrender by the village bianular to Government — i 
Llniitation — Remand f The plaintiff, a sub- : 
alienee from an inanidar of certain inam. leased ; 
it to B prior to the year 1S5S. In 18G0, the land 
was wrongfully surrendered by the inanidars of 
the village bo Government as lapsed old service 
iiiaon, and was made hhalsat. In 1863, the plain- 
tiff protested against this being done: and the 
Collector referred him to a civil suit against the 
inamdars. From the year 1SG3, the plaintiff receiv- | 
ed no rent from B, or after D's death from his * 
heirs, who paid the assessment to Government, 
In 1SS9, the plaintiff brought the present suit 
against the representatives of D and the village 
iiiamdars to recover possession. The District 
Judge dismissed the suit on the ground that the 
plaintiff must be held to have acquiesced in the 
loss of the land, and by his conduct since 1863 
must be taken to have de.signediy abandoned all 
his interest in the land, and that his suit was 
■ barred : — Held, that the plaintiff did not acquiesce | 
in the surrender by the inamdav in 1860, to i 
Government, as he distinctly protested against it •' 
in 1863, and that as to his conduct since 1863 

W, D 
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nothing had taken place to deprive him of such- 
legal rights as he possessed against the tenant i> 
in 1863, if they were nob barred by the Statute of 
Limitation : and as to limitation ; — Held, that a& 
the District Judge had decided rhe point under 
the influence of the view taken by him as to the 
plaintiff's conduct, the case should be remanded 
for a fresh finding on that point : — Held, further, 
that the mere circumstance that D, after the land 
was treated as khahat, paid assessment to Govern- 
ment, and had not paid rent to plaintiff', could 
not affect the relationship of landlord and tenant 
which admittedly existed between them in 1863. 
Ramrhat V. Bababhat. 

, [18 Bom. 250 

8. — Effect of nou-ya ymrnt of rent — Dlluvloh, 
Disayjjeu ranee of land by — Suhseguent reayyear- 
ance of land — Rcli nqu/shment of tenaney. Evidence 
of—S'-W. P. Prlt Act (Xh of ISSI).] Act 
XII of 1881, and the Acts of a like nature which 
preceded it, as.sume that a tenancy of agricul- 
tural lands once entered upon continues until 
determined by effluxion of time, or by mutual 
consent, or in one of the ways provided for by 
sbatutoiy enactment, but mere non-payment of 
rent does nob of itself determine the tenancy. 
Hence where the lauds of certain tenants became 
submerged by the action of a river, and the 
tenants, though they ceased to pay rent during 
the period of the submersion, made no overt in- 
dication of their intention to relinquish the said, 
lauds, but, oil the contrary, on the river again- 
shifting its course, laid claim to lands wfflich hau 
emerged, and which they alleged to be identical, 
with their former holding ; it was held thar. 
there had been no relinquishment. Hemnatle 
Butt V. Adtyur Sirdar, I. L. E. 4 Calc. 894, not 
followed. Mazhar Rai in Eamgat Singh. 

[18 All. 290 

(JR NATURE OF TENANCY. 

9. — Ecidener of commence me ut and oriyin <tj 

tenaney — Tenaney forty years old — B^.imhay Lana- 
Rrrrnuc Code (Bombay' Art V of 1879), ’.v. 83 ] 
Section S3 of the Land lie venue Code ( Bombay Acn 
V of 1879) does not apply to a tenancy which com- 
menced about fort\" years ago. but it applies to a 
tenancy with respect to which there is no satis- 
factory evidence to show the commencement as 
well as the terms of the tenancy. Lakshman v. 
VlTHU. ' 

[18 Bom. 221 

10. — Rmnanent tenaney — Bombay Land Revenue 
Gode (Bombay Act of 1879), s, 83 — Ahsenec of 
local nmtgel] The mere fact that a tenancy has 
commenced subsequently to the commencement of 
the landlord’s tenure, does nob prevent the appli- 
cation of s. 83 (1) of the Bombay Laud Revenue 
Gode (Bombay Act V of 1879), in cases where, by 
reason of the antiquity of the tenancy, no satis- 
factory evidence of its commencement is forth- 
coming, G held certain lands as a tenant under 

21 
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J/, au i/iaiudar. The lands continued in G's family 
for nearly SO years. It was found that owin^ to 
this antiquity of the tenancy, its commencement 
or duration could not be satisfactorily establish- 
ed by evidence ; — Held that, in the j>bsence of any 
local usage to the contrary, G's tenancy must be 
presumed to be permanent Eamchandka 
Nakayan Mantpj V . An ANT. 

[18 Bom. 433 

1 1 . —Prtm Dipt Ion. arising from facts of permcb' 
iiejicfj of tenancy — Long 2 )ossession- at an nncaried 
rent— AdmmihiUtg in evidence of judgments m 
former suits.^ A zemindar claimed tbe proprie- 
tary right and possession of mon:alis within the 
limits of his zemindari, ag^^iDst tenants, who. 
by themselves and theii; predecessors in title, had 
held the land from before tbe Decennial Settle- 
ment in Bengal, an unvaried rent having been 
paid to the zemindar. The first defendant alleged 
a granc to his ancestor of a w^)4^/r<^r^tenu^e by a 
ghat wo I then holding land within tbe zemindari : 
the other defendants alleged title as darmokurari- 
dars under the first. Part of the evidence for 
the defence consisted of judgments, among which 
was one of the year 1817, and another of 1843, to 
which the zemindar’s predecessors had not been 
parties. These had been given in suits brought 
by tbe successor of the gkatwal which bad been 
resisted by the first defendants’ ancestors, on the 
ground of their having had fixity of tenure: — 
Jffeld, that they could be received as evidence of 
long anterior possession at a rent, and of the title, 
on which the defendants now relied, having been I 
openly asserted long ago. Taken with other evi- { 
deuce, they established possession by the defend- i 
ants at a uniform rent paid to the zemindar. | 
thus leading to the inference that tbe tenure bad ■ 
been, and still was, of a permanent character. 
Ram Ranjan Chakerbati r. Bam Nakain 
Singh. 

[22 Calc. 533 
[L. R. 22 I, A. 60 

X2 .' — Permanent tenancy — Lease oy temple trustee 
— Vlawadal niirasidars—Lony po,'>se.'isioji — JVeecs- 
sity for lease p^rcsumed.l In 1813, the manager of 
a temple gave a permanent lease of one-half of 
certain lands to G. the ancestor of the defendants 
1 to 14, and tbe other half to A" In 182! >, jYtrans* 
ferred his half share to U, tbe son of G. In 1S31. 
F, and iS, the ancestor of the other defendants! 
addressed a petition to the Collector, the then 
manager of the temple. In 1833 F^and S execu- 
ted a fresh lease and a security bond in favour of 
tbe temple, in both of vfhich documents V and 5 
were described as nlavadai mirasidars, that is, 
persons with an hereditary right to cultivate! 
There was no evidence adduced to prove for what 
purpose the lease of 1832 was executed, but the 
defendants held possession as tenants from 1832 
to date of suit: — Held, that the words alavadai 
mirasidars used in the deeds of 1832 as de- 
scribing tbe tenants denoted that they were 
persons with hereditary right to cultivate, and ; 
that the lease was therefore of a permanent ^ 
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nature:— also, that after the lapse of so great 
a period of time, the Court would presume, under 
the circumstances, that the original grantsrwere 
made fora necessary purpose and were binding. 
/)n tbe temple. Chockalingam Pillai v. May- 
andi Ohettiar. 

[19 Mad. 485 

lE.-Cultirati ng ryot on permanently settled 

estate,'] A ryot cultivatin<g land i)i a permanent- 
ly settled estate \9> 2 )rii)iCi facie not a mere tenant 
from year to year, but the owner of tbe hudivaraw. 
right iu the land he cultivates. Venkatanaea- 
siMHA Natdu V. Dandamudi Kotayya. 

[20 Mad. 299 

(6) DAMAGE TO PREMISES LET. 

l^. — 'Lrausfer of Property Act (/F of 1882), 
s. 108, snh-sectioii {ej~Lease of cofee garden — 
Destruction of plants hy fre — Toiclahility of 
.. lease.] The plaintiff was the assignee of the 
i right and title of the lessor, and the defendant 
j was the lessee of a coffee garden under an 
instrument which was held to constitute a lease 
of the coffee plants only. In a suit to recover tbe 
annual payment reserved under the lease, it 
appeared that the coffee plants bad been de- 
stroyed by fire, and the garden had been conse- 
quently abandoned by the defendant before the 
period to which the claim related ‘.—HeUf that 
the plaintiff was not entitled to recover. Kun- 
HAYHN H.4JI V. Mayan, 

[17 Mad. 98 

(7) TRANSFER BY TENANT. 

15. — Transfer of portion of moJiurari tenure— 
Bengal Tenancy Act [YIIJ of 1883), ss, 17, 18 
I and SS — Rights of purchaser or transferee of 
; tenure — Bu/ht of suit.] There is nothing in s. 88 
! of the Bengal Tenancy Act to prevent a person 
i who has purchased a share in a mohurari holding 
I from bringing a suit for a declaration of his right 
j to that share and for possession of the same after 
j setting aside a sale held in execution of a decree 
I for rent to which be was nob made a party, 
j Sections 17 and 18 of the Bengal Tenancy Act 
I recognize the transfer of a share of a holding, 
and enable tbe transferee to be regarded as one 
of tbe tenants in respect of tbe holding. Mohesh 
CH c^'DER Ghose V. Saroda Prasab Singh. 

[21 Calc. 433 

XG, — Transfer of Property Act {IV of 1882;, 
s, 108, cl. {j) — Transfer 'by lessee — Lessor's right to 
sue both lessee and his transferee.] The provision in 
s. 108 of tbe Transfer of Property Act that a lessee 
may transfer, absolutely or by way of mortgage 
or sub-lease, the whole or any part of his interest 
in the property, and that the lessee shall not, by 
reason of such transfer, cease to be subject to 
any of tbe liabilities attaching to the lease, does 
nob prevent the transferee being also liable to the 
lessor, who may at tbe same time sue tbe lessee 
upon bis express covenant, and the transferee upon 
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•tlie privity of estate, though he can have execu- 
tion against one o%Iy. Kunhanuja^^ v. A^^jelu, 

• [17 Mad. 296 

17. — ^f>.tlgeili lease — Allenatloii hy innlyenklar 
— Alieiiatioa contrary to the terms of the lease — 
Ahscuce (f any clause as to re-entry — Salt hy 
milyar for possessloJi.'] In the absence of any 
■clause for re-entry in the event of alienation by 
the inuhjeiildar (permanent tenant) contrary to 
the terms of the lease, the ■rnulyar (landlord) 
cannot treat the alienation as void and recover 
possession from the alienee, Narayan Dasappa 
<•?. ALi Saiba. 

[18 Bom. 603 

18. — P. llentAot (XII of 1881),. st 9— 
Mortgage hy oecupaney-tenant — Surrender of hold- 
■Aig hy 'heirs of mortgagor -—Suit on mortgage. Sale 
and purchase hg mortgagee — Subsequent suit by 
ceinindar for recovery of o coup ariey holding,'] .4, 
an occupancy- tenant to whom the second and 
■third para, of s, 9 of Act XI [ of 1831 applied, 
gave a simple mortgage of bis occupancy-holding 
tio one 5. During the continuance of the mort- 
gage, A died, and his sons surrendered the j 
occupancy-holding to the zemindar. S then 1 
brought a suit for sale on his mortgage, obtained j 
a decree, had the mortgaged property sold, and | 
purchased it himself. On suit by the zemindar, i 
who bad not been made a party to any of the 
previous proceedings, against S for recovery of the ; 
holding, it was held that S took nothing by his i 
purchase under the decree obtained as above de- ; 
scribed, and that the zemindar was entitled to re- ! 
cover, ScKRtr v. Tapazzul Husain Khan, | 

[16 All. 398 ! 

19. ^ Tran fer of Propertg Act {IV of 1SS2), 

108, cL (j) — Liability of a. lessee for rent after 

transfer-- Leases of non-ay rte alt oral eliaracter.] 
To suits brought} by a landlord against his lessee 
for rent based upon kabuliats^ the leases being of 
rt non-agricultural character, an assignee of the 
lessee was made a party defendant on his own 
application. It was contended on behalf of the 
lessee, that under the common law of India it 
was competent for the tenant to rid himself of 
his liability by assignment or at^ any rate by 
assignment and notice thereof to his landlord: — 
Held, that if there -was such a common law in 
India enabling the tenant to put an end to his 
liability by transfer and notics, it did not at all 
events extend to leases of a non-agricultural cha- 
racter ; and that s. 108, sub-section (y)» of tbe 
Transfer of Property Act, which governed the 
case, must be construed without reading it as 
governed by, or interpreted with reference to, 
any such principle ; and that after a transfer hy 
the lessee and notice thereof to the landlord, the 
liability of the lessee would not cease, merely at 
his pleasure, without any act or consent cn the 
part of the landlord. Sasi Bhushuk Raha v, 
Taea Lal Singh Deo. 

[22 Calc. 494 
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20. — H*. P. Pent Act {XII of ISSl) 81 — 
Lease of oecupancy holding — Relinquishment of 

I holding pending term of lease.] Where an occu- 
I pancy-teuaut grants a lease of laud forming part 
■| of his occupancy holding for a term of years, he 
1 cannot, during the subsistence of such term, relin- 
! quish his holding to the zemindar so as to put an 
end to his lessee's rigiits under the lease. Khlali 
Ram V, Xatku Lal, I. L. R. 15 All. 219 ; Iloolassee 
Ram V. Pursotum Lal, .8 N.-Wb 63 ; Heernrnonee v. 
Gunganarain Roy, 10 W. R. 38-4; and A\dLaluimi-isa:> 

V. Dhunnoo Lal Choicdry, ISWb R. 28 1, referred 
to: Snkru v. Tafazzul Husain Khan, I. L. R. 16 
Alt. 398. disting^uished. Badri Prasad 'O. 
Sheodhian. 

[18 Ail. 354 

21. — Alirnation contrary to terms of tease — Ab- 
sence of any clause a.s to re-entry — Suit for eject- 

I ment — Forfeiture.] A clause iu a lease whereby 
the lessee covenanted not to alienate, uuaceom- 
' panied by any clause for re-entry upon breach of 
the covenant, held lo be a covenant merely and 
not a condition, and a suit for ejectment brought 
b}’’ the lessor wjis dismissed. S'arayan JJasaypn 
V. All Saiba, I. L. R. IS Bom. 603. foiiovred. 
Madar Saiieb i\ Sannabawa Gujranshah. 

[21 Bom. 195 

22. — Sub-lease — Position of ,suh-tena nt— Privity 
of contract — .Ejectment — Xotice to quat — Bombay 
Land Recenae Code (Bombay Act Pof 1879), s. 84.] 
A sub-lease differs from an assignment of lease in 
that it creates no privity of contract between the 
sub-tenant and the landlord. The landlord has to 
deal with his lessee and not wuth t'ne sub-tenants 
of the latter. A landlord putting an end, by 
proper notice, to the tenancy of his tenant there- 
by determines the estate of the under-tenants of 
the latter. Timmappa Kuppayya v. Rama Yen- 
KANNA NaIK. 

[21 Bom. 311 

23. — Benyal Tenancy Act (I'/II of ISSo), ss. 18 
and nO— Presumption — Occupancy ryots — Ryots 
holding at faced rent — Incidents of tenancy — Trans- 
fcrahilitq of tenure — Alienation of part of a tenure 
— Suit for hhas possession and for declaration that 
alienation was invalid — Form (f decree.] In a 
suit brought in 1893 for a declaration that a hold- 
ing was not transferable, and that the alienation 
of a portion thereof was invalid, and also for 
khas possession of the land on the ground of such 
alienation, it *vas found that the rate of rent 
payable for the holding had never been changed 
since 1831, and that there was nothing to rebut 
the presumption raised by s. 50 of the Bengal 
Tenancy Act (VIII of 1885); — Held (I) that 
the alienation did not work a forfeiture, and the 
plaintiffs were not entitled to khas possession, 
but they were entitled to the declaration that the 
alienation was not binding upon them ; (2) that 
the presumption created by s. 50 does not operate 
to convert an occupancy ryot into a ryot hold- 
ing at fixed rates, nor does it render the tenancy 
subject to the incidents of a holding at fixed rates 
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as prescribed by s. 18 of tbe Act. Bansi Das 
aUa& Raghu Nath Das Jagdip Nabain Chow- 

DHBY. 

[24 Calc. 152 

24. — Transfer ly tenant icitkout consent of land- 
lord — Original tenant reviahiing in possession as 
suh'tengnt of the tranferee — Abandonment of tenure 
— Liability to ejectment,'] Where the defend- 
ants had purchased tbe rights of the original 
tenants of certain jote lands, without obtaining 
the consent of tbe landlord to the transfer of the 
tenures, and the original tenants had remained 
in possession as sub-tenants of the transferees : — 
that the principle laid down in Kahil Sar- 
dar V. Clviinder Nath Nag Chowdhry, I. L. R, 
20 Calc. 590, was not ?ipplicable, and that the 
landlord was entitled to a decree for ejectment 
against the transferees. Kallinath Chakba- 
VAETI V, UpENDKA CHUNDER JChOWCHUY. 

[24 Calc. 212 

(8) PROPERTY IN TREES, WOOD, &c, 

25. — Property in trees gvoiclng on land — Bengal 
Tedancy Act {VJll of 1835), s. 28 — Bight of 
ooGupaaicy tenant to cut down trees— Bight of 
oeeupaney tenant to appropriate trees uiicn cut 
down— Onus of proof— Gustom — Suit for damages.] 
The property in trees growing on land is, by the 
general law, vested in the proprietor cf tbe land, 
subject, of course, to any custom to the contrary. 
Dnder s. 23 of the Bengal Tenancy Act, the onus 
is on tbe landlord to show that a tenant with 
ocoupancy right is debarred from cutting down the 
trees on tbe land, and not on tbe tenant to prove 
a custom giving him the right to do so. The right 
to appropriate them when cut down, however, 
is a diSerent question. In a suit by landlords 
against their tenants who had a right of occu- 
paacy for appropriating some mango trees grow- 
ingon their land which they had cut down : — ILddy 
that the onus was rightly thrown on the tenants 
of proving a custom they alleged, giving them 
tbe right to sell tbe trees, and, on failure to prove 
such custom, they were liable to damages for so 
appropriating them. Nafar Chandra Pal 
Chowdhuki V. Ram Lal Pal. 

[22 Calc. 742 

26. — An occupancy tenant has a right to cut 
down trees unless a custom to the contrary is 
proved by the landlord. Gbija Nath Roy v. Mia 
E^lla Nasoya. 

[22 Calc. 744 note 

Nafar Chandra Pal Chowdhry v. 

Hazabi Nath Ghose. 

[22 Calc. 748 note 

Ncffer Chhndee Ghose V. Nund Lal 
Gossyamy. 

[22 Calc. 751 note 

Cituira Pyari Lall Pal v. Narayan Mandal. 

[27 Calc. 746 note 
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w^here it was held that the onus lay on the tenant- 
to prove a custom allowing Mm to cut down 
treres. 

' 27.- —Trees growing on land — Lea se f or purpose of 
cleaving jungle land.] Where a lease of a moumh 
\va3 granted for the express purpose of clearing 
jungle land and bringing it under cultivation, 
and no reservation of the right in tbe trees was 
made in tbe lease ’.—Held, that the lessee had the- 
right to appropriate the trees when cut. Mon 
Mohini Goopta y. Raghoonath Misser. 

[23 Calc. 209 

28. — Bight of oecupaney ryot to cut doion trees- 
— Bengal Tenancy Act ( T77/ of 1885), s. 23— Onus^ 
of proof— Custom — Suit for damages^] Certain- 
occupancy ryots w^ere by the custom of tbe zemin- 
dari entitled, after obtaining the permission of 
the village barua (headman), to cut down and- 
appropriate agachhu (valueless) trees for fuel. 
No payment was ever made for such permission. 
The defendants, the ryots, cut down and appro- 
priated some agacliha trees grown upon the lands 
after they entered into possession. The zemin- 
dar sued the defendants for damages : — Held 
that, even if permission to cut the trees had not- 
been given, tbe zemindar had in no way suffered 
damage, and had no cause of action : — Held, also,, 
that, in such a case, the onus of proving the 
custom of the zemindari was on the zemindar. 
Grija Nath Boy v. Mia Ulla Nasoya, I. L. R. 22 
Calc. 744 («) ; and Nafar Chandra Pal Chowdhuri 

V. Bam Lal Pal, I. L. R. 22 Calc. 742, applied, 
Samsae Khan v. Loohin Dabs. 

[23 Calc. 854 

(9) ACCRETION TO TENURE. 

29. — Bengal Regulation XI of 1825, s. 4, el. (1) 
— Ocevpancy right— J ate tenure — Byot,] A ryot 
wdio has a right of occfapancy is entitled to the 
benefit of s. 4, cl. (1) of Regulation XI of 1825. 
Oobind Monee Bebia v. JDrnobundhoo Shaha, 15- 

W. R. 87 ; Aftimoollah v. Saheboollah, 16 W. R. 
149 ; and Bhagahat Prasad Sing v. Burg Bljai- 
Singh, S B. L. Pc. 73 ; 16 W. ii. 95, follow'ed. 
Finlay, Muir t)* Co. v. Gopee Kristo Gossamee, 24 
W. R. 404, not followed, Gourhari Kaiburto 
V. Bhola Kaiburto. 

[21 Calc. 23a 

(10) FORFEITURE. 

{a) Breach of Conditions. 

ZQ,— Perpetual lease granted for consideration — 
Clause proolding for forfeiture on rent being in 
arrears — Whether regjayment of the consideration 
is a condition precedent to surrender of the lands.] 
Consideration paid for a lease is exhausted by the 
grant of the lease, and a tenant’s forfeiture of 
the lease cannot, in the absence of a provision to 
that effect, operate so as to convert the original 
consideration into a debt which must be paid 
before the forfeiture can be enforced. Kammaean 
Nambiar V, Chindan Nambiae, 

[18 Mad. 32. 
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(: i ) Breacfi of. Conditions— 

31^A s.^ipime/t? of lea^e cojitrary to term of lease 
— Wairer of forfeiture, Effect of — Damaye^ on for- 
feiture for breach of covenant to repair.'] Atw 
assignmenfc by way of mortgage of leasehold pro- 
perly ill terms appropriate to fazendarl property, 
the lease and mesne assignments being banded 
■over to the mortgagee on execution of the deed, 
and a subsequent assignment of the equity of 
redemption of the same property in terras appro- 
priate to freehold property, will, in the absence 
■of any circumstance to lead the assignees to 
believe that the assignor had any further interest 
in the property, operate as assignments of the 
lease. Where there is a proviso in a lease for 
forfeiture on assignment without previous license 
■of the lessor, the acceptance by the lessor of rent 
•or insurance premia from the assignee without 
license, or the entering into an agreement with 
him in respect of repairs, operates as a waiver of 
any and all causes of forfeiture of which the 
lessor is at the time aware. Where assignments 
of leaseholds are invalid as being in breach of a 
covenant not to assign without pievlous license 
and so causing forfeiture of the lease, but are 
valid iu all other respects, ou waiver of the 
forfeiture the assignments become operative, and 
'those taking under them become assignees of the 
lease with the consent of the lessor, and are ! 
•subject to all the liabilities of svich assignees. 
The rule in Joyner v. JVee?k‘s, L. R. 1891, 2 Q. B. 31 , 

■ at p, 43, that when there is a lease wit<h a cove- 
nant to leave the premises in repair at the end of 
the term, and such covenant is broken, the lessee 
must pay what the lessor proves to be a reason- 
able and proper amount for putting the premises 
into the state of repair iu which they ought to 
•be left, applies where a terra has ceased by for- 
feiture as well as where it has expired by efflux 
of time. Sabafali Tyabali r. Subeaya Bate- 
SAYA. * 

[20 Bom. 439 
{ h ) Denial of Title. 

■ 32 . — Assertlo?i of mmlgeni Q)ermanentl) tenure — 
’^■lylit to notice to quit.] The setting up of a 
mulyeni right by a tenant is not a disclaimer of 
title such as disentitle-S him to a notice to quit in 
determination of the tenure. XJnhamma Devi 
t \ Vaikunta Hegde. 

[17 Mad. 218 

ZZ,~“Eombay Land Eevenne Code (^Bombay 
Act Y of 1879), s. 84 — Transfer of Property Act 
{IV of 1882), ss. 111 and 117 — Yearly tenancy 
Denial of lessor's title prior to snit—JYeeessity of 
notice to quit.] In cases not falling under s. 117 
of the Transfer of Property Act (IV of 1882), a 
denial of the lessor’s title prior to suit is, notwith- 
standing s. 84 of the Land Revenue Code (Bombay 
Act V of 1879), a sufficient cause of action to 
enable the lessor to recover possession without . 
notice to quit. The object of s. 84 of the 
Land Revenue Code is to define the nature of 
•contract of tenancy; but the landlord’s right of 


1 LANDLORD AND TENANT — continued, 

I (10) FORFBITU m—eoneluded, 

I if) Denial of concluded. 

I forfeiture arising from denial of his title is no 
f part of the contract of tenancy, but is a right 
i which the law implies in all cases from the 
; relationship of landlord and tenant. IftbeLegis- 
} lature had intended to exclude the right of 
‘ forfeiture in cases of annual tenancies, there 
; would have been express provision to that effect. 

; Venkaji Krishna Nadkabni v. Lakshman 
i Devji Kandar. 

! [20 Bom. 354 

^ S^. — P’‘rmdnent lease — Transfer of Proj;erty 

Aet (/r (/ 1882), ss. 105, lOS and 111,] A lease, 
notwithstanding that it is permanent, is liable to 
forfeiture under the provisions of the Transfer 
of Property Act if the tenant denies Pne title of 
the landlord. Leases which are permanent, and 
which came into existence before the passing of 
the Transfer of Property Act, are governed by 
the general rule bhat a tenant who impugns his 
; landlord’s title renders his lease liable to forfeiture, 
which rule is only a particular application of the 
general principle of law that a man cannot 
approbate and reprobate. Kally Dass Ahibi y, 
Monmohini Dassee. 

[24 Gale. 440 

(11) EJECTMENT. 

{a) Generally. 

35, — Mirasi tenure^Suit by an inavadar to 
recover possession front a tresq)assei\ elulmlng to 
have redeemed a mortgage made by mirasdar^ 

. Posse.ision not adverse.] An inamdar sued to eject 
the defendants from certain lands, alleging them 
to be trespassers. The Courts found that the 
lands were mira^l lands, and that one G was 
mirasdar. The defendants had redeemed a mort- 
gage effected by G and claimed to hold possession 
i as against the plaintiff: — Ecld, that as the land 
j was'found to belong to G as mirasdar, and as bis 
! mirasi tennure was still subsisting, the plaintiff 
• as inamdar was not entitled to eject the defend- 
; ants whether or nob they had any rights as 
against the mortgagee. Vinayak Janardan r. 
r Mainai, 

[19 Bom. 1^8 

(b) Notice to Quit. 

35 , — Plea of permanent tenancy — Decree, Forms 
The plaintiff sued to eject the defendants from 
certain land. The defendants pleaded that they 
were permanent tenants under a lease granted to 
their ancestor' by the plaintiff’s grandfather in 
1805. The Court of first instance awarded the 
plaintiff’s claim. On appeal, the District Judge 
held that the lease on which the defendants relied 
was one determinable on the grantee’s death, but 
as the grantee’s heirs (the defendants) had con- 
tinued in possession paying the stipulated rent, 
they were entitled to a reasonable notice to quit. 
The District Judge accordingly passed a decree, 
directing the defendants to vacate the land at^the 
expiry of six months from the date of the decree : 
^Edd^ that the District Judge could not, in bis * 
judgment, give the notice which the plaintiff was 



( G51 ) DIGEST OF CASES. ( 652 ) 


LANDLORD AND TENANT— 

(11) EJECTMENT — continiu'd. 

(h) Notice to Qum— continued. 

bound to give to his tenants. Plaintiff’s suit 
must fail for want of notice. Abu Bakar Saiba 
V. Vbnsatramana Yishveshvar. 

[18 Bom. 107 

37. — of per mane }it tenancy — Denial of title 
— Forfeiture — Waiver — Ohjection talien in second 
appeal The plaintiff sued yayhirdars of a 
certain village (defendants Nos. 1 to 11) and 
certain of their tenants (defendants Nos. 12 to IS) 
for specific performance of an agreement made 
between the plaintiff and Va^jaglilrdars., by which 
the jaghirdars agreed to give up to the plaintiff 
possession of certain lands, which w'ere in posses- 
sion of the tenants (defendants Nos. 12 to 13). 
The jaghirdars pleaded that they were unable to 
give possession, as the tenants (defendants Nos. 12 
to 18) were permanent tenants and refu.<=ed to quit 
tl'-e land. The tenants (defendifnts Nos. 12 to 18) 
put in a separate defence, also alleging that they 
were permanent tenants of the Jaghirdars. The 
lower Appellate Court held that the tenants (de- 
fendants Nos. 12 to 18) were yearly tenants and did 
not hold in perpetuity, and that the Jagh irdars 
had power to eject them. That Court therefore 
passed a decree for the plaintiff for specific perfor- 
mance of the ogreement as against the./Vn//// 7 Y< 77 r 5 
and for possession as against the other defendants. 
The latter defendants (the tenants) appealed to the 
High Court. They there contended that if they 
w^ere yearly tenants, as held by the decree of the 
lower Court, they could not be dispossessed with- 
out notice to quit, and that no such notice had 
been given: — field (1) That the objection was 
good, and that no decree against the tei)ant.s (de- 
fendants Nos. 12 to ]S) could be made in favour 
of the plaintiff, and that he wTts only entitled to a 
declaration that the said defendants were mere 
yearly and not permanent tenants. (2) That the 
tenants (defendants No.«. 12 to IS) had claimed to 
be permanent tenants before the suit was filed, and 
at that time they -were not tenants of the plain- 
tiff, but of the jaghirdars. Tiuier the circum- 
stances that chiim could not be taken to have 
worked a forfeiture of their tenancy as a denial 
of their landlord s title, or in any case it must be 
deemed _ to_ have been wndved by the jaghirdars. 
The plaintiff therefore could not rely upon it as 
an answer to the defendants’ contention thnt a 
notice to quit was necessary. (3) That the object 
tion as to the necessity of notice to quit was one 
which might be taken in second aiweal. Dodhu 
V. Madhavkao Narayan Gadre. 

[18 Boin. 110 

ZB —Transfer nf Property Act {IV of 1882),.-?. 
W^—Denial if landlord’s title ly defendant prior 
to In a suit by a landlord for ejectment of 

si, tenant, no notice of determination of tenanev 
under a, 106 of Act lY of 1882, is necessary 
where the defendant has, prior to the suit bein'f^ 
brought, denied the plaintiff’s title as landlord", 
that there was any contract of tenancy 
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between them. Unliamnia Devi v. Vaikyntre 
Hegde, I. L, R. 17 Mad. 218 ; and Dodhu v. Mad- 
dhavrao JVarayan Gadre, 1. L. R. IS Bom. Ilf',, 
referred to. Haidri Begum v. Nathu. 

[17 All. 45* 

39. - 1 'early tenant— ReasonaVle notice to quit — 
Disclaimer of landlord's title in the course of qdead 
■ings — Transfer of Property Act {IV of 1882). 
ss. 106, 111 [h) and. 116.] The sections of the Trans- 
fer of Property Act (IV of 1882) relating to notice 
do not apply to suits instituted before that Act 
came into operation. Before that Act came into 
operation, a tenant other than a monthly tenant,, 
liolding over on the terms of his lease, wa.s 
entitled to reasonable— that is to say, in the case- 
of lands and in the absence of usage or stipula- 
tion to the contrary- -to six months’ notice to quit. 
Disclaimer of a landlord’s title in the pleadings- 
after suit brought does not of itself determine the 
tenancy and render notice to quit unnecessary. 
Ambabai r. Bhau. 

[20 Bom. 759f 

40. — Tenant of agricultural land — Tenancy at- 
loill — Yearly tenancy — Pent not payable until the 
end of the year — Bombay Land Pevenue Code 
[Bombay Act V of 1879), s. 84.] ^Vhere. in the case 
of agricultural land, the tenant entered into 
an agreement with the landlord that he would 
pay the amount of the annual rent every year as- 
long as the landlord would keep the u'adi [oart) 
with him. and would give back the same when 
the landlord would demand it'.— -Held, that the 
contract between the parties took the case out 
of s. 84 of the Land Revenue Code (Bombay Act Y 
of 1879), and that, as the rent would not be 
payable until the end of the year, the landlord 
might put an end to the ^ienancy and demand the 
land at tlie end of any year without giving any 
previous notice of any particular period, but he 
could nob demand immediate possession in the 
middle of a year. Balkrishna Yamanah 
Gavakkar V. Jasha Farsi Shirel, 

[19 Bom. 150 

41. — Tenant at will — Reasonable notice to quit.~\ 
In a suit for ejectment brought against a tenant 
who had no permanent right in the holding, after 
a notice to quit within thirty days had been served 
on the tenant, the lower Appellate Court con- 
sidered the notice insufficient, but gave the plain- 
tiff a decree for possession on a certain date- 
namedin the decree : — following the case of 
Hem Ghnnder Ghose v. Badlia Pershad^ Paleet^ 
23 W. R. 440, that the suit was itself a sufficient 
notice to quit, and that the decree made was cor- 
rect. Ram Lal Patak v. Dina Nath Patak. 

[23 Calc. 200 

^f determinating tenancy o?i sub- 
tenants— Bombay Land Reremte Code (Bomlay- 
Act V of 18/ 9), ,5. 84.] A landlord putting an end. 
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(11) BJECTMENf -^eonchfdvd. 

{h) Notice to (^^^iT—coni'hidcd. 

by proper notice, ^to the tenancy of his tenant, 
thereby determines the estate of the undei‘-tenants 
of the latter. TiiiiiAPPA Kuppayya r. Rama* 
Yexkanna Natk. 

[21 Bom- 311 

43. — Tena)ic\j ve^orvintj tDi annjial rent — IV/Kit 
notice a ryot holdlny an annual tenancy /.s- entitled 
ft).] In a tenancy created, by n. I'aienliat with 
an annual rent reserved, a tenant is entitled 
to six months’ notice expiring- at the end of the 
year of the tenancy before he can be ejected. 
krsHORi Mohux Roy CirowDifRY v. Nr'XD 
Kumar Ghosal. 

[24 Calc. 720 

(12) COMPELS ATIOK FOR IMPROVEMEXTS, 
w^c., OX LAXD. 

44. — Glaini of iennnit ta compensatlan for hnihU 
■ing.^ erected hy Idrn.'] A tenant of land <leniised 
to him cannot, on the termination of In's tpnancy. 
claim compensation for builditig-s erected by him. 
Hus.mn Govardhaxdas Parm.vnandas. 

[20 Bom. 1 

45. — Buildings erected, hy tenant — Anpiiesecn-'i' 
hy landlord — Estoj-) pel-^ Pre.vnnjytioyi (f grant for 
hnilding purjijo.a‘s.] Where a landlord had not 
objected to bnildiogs erected by liis tenant for a 
period of twenty-fire years, and during that time 
had received rent from the tenant /fcAf, that 
even if the Court were not justified in holding 
that the land had originally been granted for 
building purposes, the landlord would be preclud- 
ed from ejectingthe tenant without compensation. 
YSSHWctDABAI r. RAMCHAN7eRA TUKARYM. 

[IS Bom, 66 

46. — Audit ion.<^ innde*hy tenant to property of 
landlord loitli out permission— Acq nirscrnfu' of 
landlord — Obligation to conipensatc tenant — 
Estoppell] Where the lessee of a dwelling-house, 
being fully aware of his position as such lessee, 
made certain additions to the leased premises 
wdthout the permission of his lessor, but apparent- 
ly with bis knowledge and without any inter- 
ference on his part, and, subsequently, when the 
lessor sued to eject him for non-payment of rent, 
claimed compensation for such additions ; — Held , 
that the lessor was entitled to recover posse.ssioii 
from the lessee without paying him compensation. 
Bamsden v, Bysoi.L. R. 1 H.L. 129 ; nnd WiUmott 
V. Barher, L. H. lb Ch. D. 96. referred to, Xauni- 
HAL Bhagat v. Rameshar Bhagat. 

[16 AU. 328 

47. — Buildings on land — Oioncrsli ip in I and and. 
huildings — Right cf tenants to compensation under 
the Land Acquisition Act for huildings erected hy 
them --Transfer of Property Act (/F of 1882), 

108, el. (A)-l plot of land was acquired 
.under Act X of 1870 for the construction of a 
road within the town of Calcutta ; the tenants, 
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who had erected masonry buildings on. portions 
of the land, and who -were in possession at the 
I time of the acquisition, claimed before the Gollec- 
' tor the value of their interest : but the owner of 
; the land claiming the whole of the compensation 
money, the matter was referred to the District 
; Judge, who found that the lands were originally 
: granted for building purposes, and who allowed 
a share of the compensation money, il:., the value 
of the buildings, to the tenants. On appeal to 
the High Court by the owner of the land, on the 
ground that the respondents’ tenures, w'hich were 
of a temporary character, liaving come to an end 
when the laud was acquired liy the Municipality . 

I the buildings standing on the laud became his 
property, and that the tenants were not entitled 
to compensation : — Held, that the Judge came to 
a right finding on the facts, and that the owner 
of the land w’as not entitled to the buildiog.s 
erected by the tenants without being liable to 
I pay them compensation, even if the tenancy had 
: come to an end :—ITelJ. also, that, as the land was 
acquired by the Corporation during the continu- 
ance of the lease, in the sense that the relation- 
; ship of landlord and tenant w,as still subsisting 
between the parties, .and having regard to s. lOk 
cl. {h) of the Transfer of Property Act. which 
' applies to Calcutta as well as to the Mofiussll, the 
' tenants were entitled to the compensation for the 
^ buildings. Juggut .Moliinee Dossee v. Davirha 
.Vuth Bysack, 1. L. R. S Calc. .582, distingiii.slied. 
DuN’TA Lal Sb.4L V. Gopr Xath Khetry. 

[22 Calc. 820 

4S.-Len.se granted hy Hindu icidou) for lonrf 
t^n'in of years — Death of widow — Jhidahle lease-^ 
Salt hy heir to recorer property from les.see s/.r 

■ years after widoiHs death —Gompensation for 

■ tenants' Improrements —Acquirscence.'l A Hindu 
i widow adopted a son, but reserved to herself for 
I life the right of managing her husband’s pro- 
perty. The adopted son sold his interest in the 

, prop'erty to the plaintiff. In I8S.5. the widow 
; granted a lease of the property to defendants for 
! fifty-nine years at a rent of Rs. 50 a year. She 
‘ died the following year (1886). The defendants 
I continued in possession of the property under the 
! lease aa'i expended money in improvements. In 
I 1892, the plain tifi a^ purchaser from the adopted 
; son sued for possession : — Held, that he was enti- 
tled to recover and to have the lease .set aside, but 
; only on payment to the defendants of compensa- 
: tion for the •sum properly expended by thein in 
’ improving the land after the widow’s death. The 
j lease granted by the widow was not ip.m facta 
i void, bub only voidable by the plaintiff on 
i her death. It did not necessarily determine at 
i her death. That being the legal position of the 
defendants, the plaintiff allowed the defendant^ 

: to go on improving the property, and took no 
i steps to warn the defendants until he brought 
1 this suit to recover possession. His conduct was 
j such as to induce a belief in the minds of the 
j defendants that the lease would be treated as 
' valid. There was not merely a lying by, but 
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■a lying by under such circumsfcances as to induce I 
a belief that a voidable lease would be treated as i 
valid. Dattaji Sakhabam Rajadiicsh -r. ! 
Kalba Yese Pap.abhu. i 

[21 Bom. 749 | 

49. — Malalar Gompem^dtioyi for Tenants Inr 
jorovements Act (Madras Act I of 1887), ss. 3 and 6 
— Oocoanut trees — Vad nation of Improremcnts — 
.demjAlon of liaoiom tennre.'] In a suit to redeem a 
imnom in Malabar, it appeared, that the plaintiff 
paid into Court the amount, t 02 :ether with I 

a sum on account of the defendants’ improve* | 
ments, bub subsequently withdrew the money, 1 
which the defendant had not taken out of Court. ! 
The defendant claimed .that he was entitled to 1 
receive under the head of eompen?ation for i 
improvements the capitalized value of the produce i 
of cocoauub trees planted by bim computed with i 
reference to the probable productive life of the : 
trees : — Hdd, that the plaintiff was entitled to ; 
redeem, and that the defendant was not entitled 
•to have the whole of the future annual produce 
.of the trees taken into consideration in computing- 
the value of improvements under the Malabar 
•Compensation for Tenants Improvements Act, 
•i8S7. Shangijnni AIekon v. Veerappan Pillai! 

[18 Mad. 407 

50. — Malahar Compensation for Tenants Im- 
provements Act [Madras Act I of 1887). .y. 3 — Sidt 
’.to redeem Uanomi] The sum to be allowed for 
tenants’ compensation for improvements under 
Madras Act I of 1 887 is to be calculated in pro- | 
portion to the extent to which the estate has been 
permanently improved. The improvement for 
which compensation is payable as defined in s. 3 
of the Act is not the tree itself, but the work of 
planting, protecting, and maintaining it. The 
calculation must not be based on the future pro- 
duce of the tree. Kunhi Ohandu Naajbiar v, 
Kunkan Nambiab. 

[19 Mad. 384 

51. — Malahar Compensation for Tenants Improte- 
merit Aet (Madras Act I if 1887), ss, 6 (c), and 7 — 
Tenant's agreement in 1890 not to claim compensa- 
tion for improcements already made— Med uct ion 
of rent — Claim to nialie deduction from the value 
of improvements on account of reduction of rent.'\ 
In an ejectment suit relating to agricultural 
property in Malabar, it appeared that the tenant 
was in possession under an agreen?>ent executed 
in 1890, in which it recited that the tenant’s 
father hatl been let into possession thirty years 
previously at a certain rate of rent and had made 
improvements on the land, and the defendant 
agreed to hold at a lower rate of rent, and not to 
demand compensation for the previous improve- 
ments. The plaintiff relied on the last-mentioned 
provisions of the agreement which admittedly 
related to improvements made since January, 
ISSG :—Held^ that the provisions relied on by the 

- pJaintiff were invalid under the Malabar Com- 
Tenants Improvements Act, 1887, 


LANDLORD AND TENANT— 

(12) COMPENSATION FOP. IMPROVEMENTS. - 
kc., ON LAliiB —concluded. 

s. V2:—IIeU, also, 2^er SUBRAMANIA Ayyar, J. 
(Davies, J., dissenting).^ that tEere -was no'^redne- 
tioh of rent or other advantage given by the land- 
lord to the tenant within the meaning of s. 6 (c-). 
and accordingly that the plaintiff was entitled to 
evict only on payment of the value of improve- 
ments free from any deduction. IJthungana- 
KATH Avuthala v\ Thazhathabayil Kun- 

HALI. 

[20 Mad. 435 

LAW, IGNORANCE OP. 

See Divorce .Act, s. 55. 

[20 Bom. 362 

LAW OFFICERS, REMUNERATION 
OP. 

See Costs — Taxation op Costs. 

[17 Mad. 162 

LEASE. 

Col. 

1, Construction ... 658 

Se.e Abatement of Rent. 

[21 Calc. 1005 
[L. R. 21 I. A. 118 
See HiNBir Law — Widow— Power of 
Widow— Power of Alienation or 
Disposition. 

[25 Calc. 1 
[L. R. 24 1. A. 164 

See Jurisdiction op Civil Court- 
Rent AND Revenue Suits, N.-W, P. 

[19 All. 496 

See Cases under Landlord and Ten- 
ant. 

f' 

See Registration Act, s. 17. 

[17 Mad. 276 
[20 Mad. 58 

See Registration Act, s. 49. 

[18 Bom. 745 
See Sale for ? Arrears op Rent- 
Incumbrances. 

[21 Calc. 702 
Agreement to execute. 

See Stamp Act, Sch. I, Art. 4. 

[17 Mad. 280 

•, Agreement to renew. 

See Registration Act, s. 17, 

[20 Mad. 484 

•, Agricultural lease. 

See Attachment— Alienation dubim« 
Attachment. 

[18 All. 123 
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and mortgage in one document. 

See Stamp Act, s. 7. 

[17 AIL 55 

« 

Breacli of contract for not exe- 
cuting. 

See Registration Act, s. R). 

[17 Mad. 456 

, Construction of. 

See Small Cause Court, Presidency 
Towns — Jurisdiction — Recovery 
OF Immoveable Property. 

[17 Mad. 216 

, Counterpart of. 

See Stamp Act, Sch. IJ, Art. 18. 

[18 Bom. 546 

, Determination of. 

See Mamlatdar, Jurisdiction of. 

[21 Bom. 738 

for life of lessee. 

See Registration Act, s. 17. 

[18 Bom. 109 

, Holding possession after expiry 

of. 

See Transfer of Property Act, s. OS. 

[16 AH. 318 

, Liability under. 

. See Partnership— Rights and Lia- 
bilities OP Partners. 

[19 Mad. 471 

of tolls. * 

See Bombay Tolls Act, s. 7. 

[20 Bom. 668 

, Proof of terms of. 

See Evidence— Civil Cases— Second- 
ary Evidence — Unstamped and 
Unregistered Documents, 

[18 Bom. 66 

, Suit on. 

See Parties — Parties to Suits— Joint 
Family. 

[18 Bom. 141 

3 Suit to compel registration of. 

See Registration Act, s. 77. 

[16 AIL 303 

, Transfer of. 

See Stamp Act, Sch. 1^ Art. 21. 

[23 Calc. 283 


LEASE —concluded, 

— — , Variation of. 

Se /^ Evidence — Parol Evidence— Va- 
rying OR Contradicting Written 
Instruments. 

[24 Calc. 20 

See Registration Act, s. 18. 

[24 Calc. 20 

, Zuripeshgi lease. 

See Attachment-Alienation during 

ATTACHMENT. 

[18 AH. 123 

S'‘e DecREE~F0P,3! OF DECREE— POS- 
SESSION. 

[18 AH. 440 

See Right of ©ccupancy— Acquisition 
OF Right. 

[24 Calc. 272 

(!)* CONSTRUCTION. 

1. — Stijtiilntion in lease foe eonuersion of drif 
land into wet land — Stipulation in aecoydance with 
local custom.'] A pottah is enforceable which con- 
tains a stipulation that “if uuuja> cultivation be 
made on punju land permanently converted into 
nunja with or without water of the landlord’s 
tank, nunja tlrca accordinf^ to the rate fixed for 
such cultivation shall be paid,” when such 
stipulation is in accordance with local custom. 
Sattappa Pillai V . Raman Chetti. 

[17 Mad. 1 

2. — Transfer of Property Act (JV of 1882), 
s. 117 — Jff?-icultural Lease — Lease (f a cojfee 
garden.] A lease of a coffee garden is not an 
agricultural lease within the meaning of the 
Transfer of Property Act, s. 117, Konhayen 

; Haji V , Mayan. 

j [17 Mad. 98 

LEAVE TO BID. 

Sec MortOtAge— Sale op Mortgaged 
Property— P urchasers. 

[18 Mad. 153 

See Sale in Execution of Decebe — 
Mortgaged Property, 

[18 Mad. 153 

, Application for, 

^e£?.LiMiTATiON Act, Art. 179— Step in 
Aid of Execution, 

[21 Bom. 331 

LEAVE TO DEPEND SUIT. 

See Compensation— Civil Cases. 

[18 Bom. 717 

3 Application for. 

See Limitation Act, Art. 159, 

£23 Calc. 57S' 
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LEAVE TO SUE. 

See Execution of Decree— Mode or 
Execution— Mortgage. 

[24 Calc. 190 

See Jurisdiction— Causes or Juris- 
diction— Dwelling, Carrying on 
Business, or Working for Gain. 

[20 Bom. 767 

See Jurisdiction — Suits for Land — 
General Cases. 

[19 Mad. 448 

See Letters Patent, High Court, cl. 

12 . 

[18 Mad. 142 

[20 Bom. 767 

See Parties— S15ITS by some or a 
Class as Bepresentatives of 
Class. 

[21 Calc.^ 180,181 note 

[21 Bom. 784 

See PtiGHT OF Suit— Charities and 
Trusts. 

[21 Bom. 257 

See Small Cause Court, Presidency 
Towns— Practice and Procedure 
—Leave to Sue. 

[18 Mad. 236 

LEGACY, SUIT FOR. 

Bee Limitation Act, Ap.t. 12B. 

[19 Mad. 425 

Bee Probate— Effect of Probate. 

[IS AU. 260 

See Security for Costs— Suits. 

[21 Calc. 832 

LEGAL NECESSITY. 

See Cases under Hindu Law— Aliena- 
tion— Alienation BY Widow. 

LEGAL PRACTITIONERS ACT (XVIII 
OP 1879). 

, s. 28. 

Bee P LEADER — B EMUNERATION. 

[17 Mad. 306 

[20^Mad. 365 

, s. 29. 

See Pleader— Remuneration. 

[17 Mad. 306 

, s. 36. 

See Pleader — Removal, Suspension 
and Dismissal. 

[17AU. 498 
[L. R. 22 I. A. 193 


LEGATEE. 

See Probate— Opposition to, and Re- 
vocation OF, Grant. 

^ [17 Mad. 373 

LEGISLATURE. 

Power of. 

Sos Foreigners, 

[18 Bom. 636 

, Proceedings of. 

See Statutes. Construction op. 

[22 Calc. lOlT 

LEGITIMACY, PRESUMPTION OP. 

Sec Witness — Civil Cases — Persons 
Competent or otherwise to be 
Witnesses. 

[IS Bom. 468 

LEPROSY. 

See Hindu Law — Endowment— Suc- 
cession IN Management. 

[22 Calc. 843 
[L. R. 22 I. A. 94 

Bee Hindu Law — Inheritance — 
Divesting op, Exclusion from, 
and Forfeiture of, Inheritance 
—Leprosy. 

[19 Mad. 74 

I LETTERS OP ADMINISTRATION. 

[ Bee Certificate of Administration 

j —Right' to Sue or Execute 

Decree without Certificate. 

[17 Mad. 14 
[23 Calc. 912 

Bee Company— Winding up — Duties 
AND Powers of Liquidators. 

[20 Bom. 654 

See Practice— Civil Cases — Letters 
of Administration. 

[22 Calc. 491 

Sec Right op Suit— Intestacy. 

[18 Bom. 337 

, Valuation for. 

See Court-Fees Act, Sch. I, Art. 11. 

[23 Calc. 577 

1 . — Prohate and Administration Act Of 
1881), 23 41 — Power of Court to associate 
another person with applicant in (grant of letters 
of administration.'] Ou an application for letters 
of administration to which the applicant is legfal- 
ly entitled under s. 23 of the Probate and Admin- 
istration Act, the Court bas no power to order, 
under s. 41 of the Act, that another person who 
has no present interest in the estate should be* 
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.LETTERS OP ADMINISTRATION— LETTERS OP ADMINISTRATION- 


contimied. 


oorithmed , 


associated with the applicant in the grant, 
tiection 41 applies to a case where, for some just 
cau^, the person^ho is legally entitled to letters 
of administration ought to be superseded, hnd 
the grant made to another person. Annopurna 
Dasi V. Kallayani Da si. 

[21 Calc. 164 

2. — Grant of admln'/stratlon ivithoat determin- 
title to 2 ^roperty.] In an application for 

ieccers of administration, lield^ on the evidence, 
that the deceased left property to which adminis- 
tration could be granted without hnally deter- 
mining the title to such property. Mohun Per- 
S' HAD Kaeain Singh' v. Kishen Kishore 
Karain Singh. 

[21 Calc. 344 

3. — Prolate and Adminutration Act {V of 
ISSi), s. o — Majority Act (7X (f lS75),s.S — 
Aj?plieatu)?i hy 'person domdclled hi State of Bihi- ; 
rlr and of age ly law of that State though under 
IS — DlrahUlty of inhiority, Period of, for aliens.'] 
The words “ any other person who has not com- 
pleted bis age of 18 years ” in s. 8 of the Probate 
and Administration Act (Y of ISSl), read with the 
preamble and s. 3 of the Indian Majority Act, mean 
any other person not domiciled in British Iiniia. 
Section 3 of the Probate and Administration Act 
therefore fixes the limit of the period of disability 
for the purpose of the Act, not only for perso.ns 
domiciled in British India, but for any other persons 
W'hether they be aliens or not. Where application 
was made by a person domiciled iu the Native State 
of Bikanir (and who being more than 16 years 
of age had by the law of that State attained his 
majority, though he had not attained the age of 
18) for letters of administration in respect of the 
estate of his father who had carried on bu3iQe.ss 
and left all his estate and effects in Calcutta: — 
Held, that the applicant not having attained the 
age of IS years, the application must be refused. 
In the Gc)ods of Sev/narain Mohata. 

[21 Calc. 911 

-4. — Promissory note given to a frm consisting of 
two ‘undivided Illnda brothers — Suit on note on 
decease of the brothers — Partner, Suit hy snrvlv- 
ing.] Two brothers, members of an undivided 
Hindu family, -who traded as T. lyavier and 
Brother,” became the holders of a promissory note 
given to the firm. The eider brother having die'.i, 
liis sou joined the firm in his place, and he and 
bis uncle filed a suit against the maker of the 
note, but before the action was heard the uncle 
died, and his son (a minor) w\as substituted gs 
plaintiff for him, suing by the other plaintiff as 
his next friend. The plaintiffs had not taken out 
letters of administration to their respective fathers’ 
estates : — Held (1 ) that assuming that the younger 
brother could have sued as surviving member of 
the firm, on his death the necessity for taking out 
letters of administration could not be avoided ; 
(2) that, if the debt was in reality due to the 
plaintiffs’ family and not to the obligees of the 
bond, they could not sue upon it in their own 
right of survivorship without taking out letters 


of administration, since the promis.-ory note did 
not di.'^close the nature of the debt, and, more- 
over, the other members of the family should 
have been joined as plaintiffs. Ve'/ihataraananna 
V. Venkayya. I. L. B. 14 Mad. 377, distinguished. 
CaOCKAL[*NGA PiLLAI V. NaTESA AYYAE. 

[17 Mad. 147 

5 . — Application for lettfrs dr bonis non — Gontents- 

of petition — Sueoession Act (X of s. 263 — 

Powers if adrnini.Aratov ] In an application for 
letters of a'iniinistration de bonis non : — Held, it 
is not. necessary toliisk in the p^ffitiou for leave tO' 
dispo.se of the property in any particular way. 
Section 2G0 of the Succe.^sion Act gives the ad- 
ministrator full pow'er.s in this respect. In the 
Goods of Hemming. *• 

[23 Calc. 579 

6. — Suoot.'ision Act (A' (f ISG5), s. 190 — Dispute 
as to own,''rshi2) if property.] Certain land in dis- 
pute belonged originally r > a Par.si named I), 
who died intestate. After his death, one of bis 
brothers without taking out letters of adminis- 
tration sold the land to the plaintiff. The 
defendant claimed a right of way over this land, 
alleging that^ it was public land. He obtained 
an injunction from tbe Mamlatdar's Court, re- 
straining the plaintiff from obstructing his 
alleged right of way. Thereupon the plaintiff 
filed a suit to set aside the Mamlatdar’s order, 
and for a declaration that he was owner of tbe 
laud, and that defendant had no right of way 
over it. Both the lower Courts rejected the 
plaintiff’s claim on the ground that under s. 
190 of the Sacce.ssion Act (X of I860) plaintiff 
could not establish his right to the land iu the 
absence of letters of administration to the estate 
of D, the original owner: — Held, reversing the 
decrees, that 5. hU' of Act X of 1865 did uotap»ply. 
Neither the plaintiff nor the defendant relied as 
the basis of his right on the previous title of Z). 
There was no question of administration. Thl- 
JARAM V. BaMAN.TI KuARSEDJI. 

[19 Bom. 828 

" 71 .— Getters' of ad mi /ti.s-l ration with will annexed' 
— Xon.‘acceptancr of duties of c.vccmtor — Befasa} 
to tadiC out probate — Probate and Administration 
Act (Fa/‘18S1). X. IS — Succession Act (^X of 1865), 
s. 195 — Aceeptanee or /'enunciation 0/ eweeutor- 
. ship] An executrix after being cited as pro- 
vided by s. 10 of Act Y of 1881 to accept or 
renounce her executorship, stated that she was 
administering the estate, but haviiig applied for 
a certificate under Act YII of 1889 did not consi- 
der it necessary to take out probate ; — Held, that 
this was HOC such an acceptance as is contemplat- 
ed by s 18 of Act Y of 1881, the language of 
which is the same as that of s. 195 of the 
Indian Succession Act (X of 1865), and that, bn 
the executrix decHuing to prove the will, the 
District Judge was right in granting letters of 
administration with the will annexed to the sole 
residuary legatee. Motibai r. Karsandas 
Naray^andas, 


[19 Bom. 123 
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LETTERS PATENT, HIGH COURT, 
1865. 

, cl. 12. 

See Execution of Decree — "Mode of 
Ex E C UT 1 0 N — M O R1’ G A G- E . 

[24 Calc. 190 

See Jurisdiction — Causes of Juris- 
diction-— Cause OF Action. 

[20 Bom. 15, 133 

See Jurisdiction — Causes of -.Juris- 
diction-Dwelling, Carrying on 
Business, or Working for Gain. 

[18 Bom. 290, 294 
[20 Bom. 767 
. [L. R. 21 1. A. 13 

See JuRTSDiCTioN— S uits for Land- 
General Cases. 

^ [19 Mad. 448 

1. — Cl. 12. — Wkethev an order (jrantlng leave to 
under this clause mat/ form the subject of an 

iwie for trial U the suit.] The legality of au 
order granting permission to institute a suit nuder 
cl. 12 of the Letters Patent may form the subject 
-of an issue for trial in the suit so instituted. 
NAGAMONEY MUDALIAR C. jANAKIRAil MUDA- 
LIAR. 

[18 Mad, 142 

2. ~C1. 12.— Addition of a defeudatit residing 

■ out of jar isd let to )i in a sicit in tchich leave to stie I 
has been already obtained — Fresh leave tojue such : 
neio defendant.] Where a defendant is added ■ 
who does not reside within the jurisdiction of I 
the High Court, and against whom the cause of i 
action, has not arisen wholly within that juris- | 
diction, leave must be obtained under cl. 12 of ■ 
the Letters Patent, 186.5, even if leave was 
obtained when the suit was originally filed. : 
BAMPABTAE SAMRATHBAI i‘. Foolibai. 

[20 Bom. 767 I 

3. — 01. 12. — Application of restrictive icords of 
— -Defendant.] The restrictive words of cl. ; 

12 of the Letters Patent, 1885, apply to the case ' 
of a plaintiS ; but there is no similar restraining ■ 
provision applicable to a case where the person ; 
seeking the exercise of the Court’s jurisdictiou is ; 
the defendant. Kissory Mohun Roy v. Kali ' 
■Churn Ghose. ; 

[24 Calc. 190 ; 

, cL 13. I 

See Transfer op Civil Case. ! 

[24 Calc. 183 | 

1.— Cl. 15, — Order refusing to stay e,cecution 
pf decree for costs — Civil Procedure Code 
s, 608— for costs — Costs.] An order 
refusing to stay execution in the exercise of 
_ the discretion given to the Court under s. 60S of 
the Civil Procedure Code is not a decision which 


LETTERS PATENT, HIGH COURT, 

1865 — continued. 

affects the merits of any question between the 
parties by determining a right or liability, anti 
no appeal from such au order lie under cl. 15 
of the Letters Patent. Kohabir Prosad Singh 
V. Adhikari Kunwar. 

[21 Calc. 473 

2. — Gl. 15. — Appeal — Provincial Small Cause 
Courts Act {IX of 1887), ss. 25 and 27 — Order of 
Judge of High Court acting under rides of Court 
under s. 13 of the Charter Act (21 and 25 Viet, 
cap. 101).] A petition for revision preferred under 
the Provincial Small Cause Courts iVet, s. 25, was 
heard and dismissed by one of the Judges of the 
High Court acting under the rules of Court 
framed under s. 13 of the Charter Act. The 
petitioner preferred an appeal under the Letters 
Patent, cl. 15; — Held, that the appeal was not 
barred under Provincial Small Cause Courts Act, 
3. 27, and was maintainable. Venkata Ueddi 
V. Taylor. 

[17 Mad. 100 

3. -CL 15. — Order of Criminal Court — Order 
j by one Judge gi'antlng sanction to prosecute — 

1 Criminal Procedure Code (1882), s. 195.] Where 
i one Judge exercising the revisional jarisdiotion 
I of the High Court, in reversal of au order of a 
j first class Magistrate, had granted sanction under 

the Criminal Procedure Code, s. 195, for a prose- 
cution under the Penal Code, s. 182, an appeal was 
preferred from his judgment under the Letters 
Patent, cl. 15: — Held, that no appeal lay, that 
clause of the Letters Patent being inapplicable 
in cases of criminal jurisdiction. Srinivasa 
Atyangar t. Queen-Empress. 

[17 Mad. 105 

4. — CL 15. — Order of Judge of Uigh Court on 
application for re-admission of an appeal dismissed, 
on failure to deposit costs of paper boolt.] Semble : 
An appeal lies under cl. 15 of the Letters Patent 
from a judgment of a single. Judge disposing of au 
application for re-admission of an appeal dismiss- 
ed for failure to deposit the costs of the paper 
book in an appeal from an original decree. 
Ramhabi Sahu?;. Madan Mohan Mitter. 

[23 Calc. 339 

5. — 01. 15. — Order on apylication under Probate 
and Administration Aot ( V of 1881), s. 90.] An 
order on an application under s. 90 of the Probate 
and Administration Act, at the instance of a bene- 
ficiary, where there was no restriction on the 
power of the executor to sell, is without jurisdic- 
tion, and appealable under cl. 1 5 of the Letters 
Patent. JlurrUh Chunder Ghoiodliry v. Kali 
Sundari Hebi, I, L. R. 9 Calc. 482, applied. IN 
the Goods of Indra Chandra Singh ; Sara- 
swATi Dasi r. Administrator-General of 
Bengal. 

[23 Calc. 580 

6. — CL IS-^Order of Judge of High Court on 

appeal against order of remand-— Olv'il Pi^voedure 
Code (1882), 588, d, 28.] There is no appeal 
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LETTERS PATENT, HIGH COURT, 
1865 — concluded, 

under the Letters Patent, cl. 15, against au order 
of a single Judge passed under the Civil Proce- 
dure Code, s. 588, (S. 28. Yenganayyan r. Bama- 

SAill AYYAN. 

[19 Mad, 42a 

7. — Cl. 15. — Chll Procedure Code 5SS 

— Powers of Judge of High Coiiri Order 

appeal from erroneons order of remand d]^ A Judge 
of the High Court when hearing an appeal 
under the Civil Procedure Code, s. 588, against 
an erroneous order of remand under a. 662 may, 
if he thinks fit, pass a final decree in the suit 
instead of merely remanding the suit to the lower 
Appellate Court. No appeal lies against such 
decree under the Letters Patent, cl. 15. Sakka- 
RAN V , Raman Kutti. 

[20 Mad, 152 

8. — Cl. 15. — Order of Judge of High Court 
d'hsmissing appeal from order remanding case — 
Appeal — Oivil Procedure Code (1882), s, 588,] A 
District Munsif having dismissed a suit on a 
preliminary point, the District Court oil appeal 
made an order remanding it to him to be disposed 
of on the merits. Against this order an appeal 
was preferred to the High Court, which came on 
for disposal before a single Judge, who delivered 
judgment dismissing it: — Held, that no appeal 
lay under the Letters Patent, cl. 16. against bis 
judgment, such right of appeal being subject 
to the limitations on appeals prescribed by the 
Code of Civil Procedure. Aeliaya- v. Jiatnavdu 
I. L. B. 9 Nad. 253 ; In re PaJCigopjal, J. L. B. 9 
]\Iad. 447 ; and SanharanY. Paiuan Kutti, I. L. K. 
20 Mad. 162, followed. Vasudeva XJpadyaya v, 

ViSVAEAJA THIETHASAMT. 

[20 Mad. 407 

, cL 17. 

See Guardian— Appointment. 

• [21 Calc. 206 

, cL 18. 

See Insolvent Act. s. 5. 

[21 Bom. 405 

, cis. 39 and 40. 

See Appeal to Privy Council— Cases 

IN WHICH Appeal Lies or not— 
Finality or Decree or Ordp:r. 

[22 Calc. 928 

, cl. 44. 

See Insolvent Act, s. 5, 

[21 Bom. 405 

LETTERS PATENT, HIGH COURT, 
N.-W. P. 

, cl. 8. 

Pleader— BeM OVAL, Suspension 
AND Dismissal. 

[17 All. 498 


LETTERS PATENT, HIGH COURT;. 

N.-YV*. P. — continued. 

\ , Cl. 10. 

See Remani*— Procedure on Remand. 

[16 All. 306 

; 1. — Cl. 10. — Order under Civil Procedure Cod'' 

\ (1882), ,S'. 312 — Civil Procedure Code (1SS2), -v.'. 

‘ 2GG and 588 — Assignmen t of villages toHlndn iridoia 
' in lieu of maintenance — Attachment and seJe or 
, ytich Tillages In tweeutlon of money decree — Ohjee- 
tion hg iridou' after sale allowed — Appeal from 
order 'allowing olf vtlon.] Certain villages were- 
: assigned for her maintenance to a Hindu widow' 
by members of her husband’s family. These- 
villages were subsequently attached and sold in 
' execution of a simple money decree against the 
i ^Yidow. After the sale bad become final, the 
I widow came foiwvard with an objection to the- 
i attachment and sale of the assigned villages on 
! the ground that such attachment and sale w’ere 
; in contravention of s, 26G (1) of the Code of Civil 
; Procedure. The tirst Court disallowed this objec- 
: tion ; but, on appeal to the High Court, the widow' 
got a decree allowing her objection. C^n appeal 
, by the decree-holder under a. 10 of the Letters 
Patent, it was held that, whetlier or not the 
widows interest in the particular villages wuis 
capable of being attached, yet, inasmuch as the 
, order asked for by the wddow’s application w’as 
: practically an order umier s. 312 of the Code of 
: Civil Procedure, au appeal under cl, 10 of the 
i Letter.s Patent would not lie. l>ANSii>iiAR o. 
i GuLAB KUAli. 

I [16 All. 443 

2. — Cl. 10. ~ Order refusing ecctc/ision of time for 
; serving notice of appeal — Apgolleaf Ion under Com- 
I panics Act ( VI of ISS’2), s. 169 — Discretion of Court 
I —Judgment.} Ho appeal will lie under s. 10 of 
I tho Letters Patent of t)ie High Court of Judica-- 
I ture for the North AVestern Provinces from an 
I order of a single Judge of the Court refusing 
; an application under s. 169 of Act VI of 1882 
' (Indian Companies Act) for exten.sicn of time 
i for serving notice of an appeal under that Act: 
such order not being a judgment within the 
meaning of cl. 10 of the Letters Patent. Dannv 
' Dili V. JJehdi Husain, I. L. II. II All. 375; Mnham- 
' mad UininUali Khaoi v. Ihsan-ullali Ilian, I. L. \i. 

14 All. 22G ; Kislien PersJiad Panda g y. Tiiueh- 
: dhari ZoJjA.L.ll. 1$ Calc. 183 : Luff All Khan 
V. Asgur Paza, I. L. R. 17 Calc. 455 : Hurrish 
('Jiunder Chowdrg v. Kali Sundarl Dehlu, I. L. R, 
9 Calc. -182 ; L. R. 101. A. 4 : Hohahir Prorad Singh 
Y, Adhlhar uKu nwar , I. L. E. 21 Calc. 473 ; Lane v. 
Hdaiie, L. E. (1891) App. Cas. 10 ; Kag v. Priggs, 
L. E. 22 Q. B. D. 343 ; The Amrtil, L. It, 2 P. D. N. 
S. 186 ; and Dec parte Stcven.snm, L. E. (1892) Q, B. 
D. Yol. I, 294, referred to. Wall v. Howard. 

[17 All. 438 

3.— CL 10. — Order granting prolate — Prolate 
' and Administration Act ( F af 1881 ), 51 — 87 — 

: Decree^' — Civil Procedure Code {\SP1) , ss. 2 and 

— Appeal — Finding of fact, Power of Appellate 
Court as to.} An appeal wdii lie under cL 10 of 
the Letters Patent of the High Court of Judi- 
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N.-'W. P, — concluded. 


cature for the North-Weatera Provinces from the 
judgment of a single Judge of the Court in appeal 
'from an order of a District Judge granting pro- 
bate of a will under Chap. V of Act V of ISSl ; 
and the Bench hearing such an appeal under cl. 10 
^of the Letters Patent is not debarred from rccou- 
-sidering the findings of fact arrived at in the 
'.judgment under appeal. Umrao Chand v. Bin- 
•DRABAK Chand. 

[17 AH. 475 


LEX PORI. 

See Bight of Sifit— Contracts and 

AGREEMENTS. 

[17 Mad. 262 

LEX LOCI CONTRACTUS. 


Sec Right op Suit — Contracts and 
Agreements. 

[17 Mad. 262 


LIBEL. 


— Dcfauiatocy -stcitenLent in Judicial proceed^ 
— Privilege — Llahllity for damages iti ci civil 
akion.] A defamatory statement made in the 
'.pleadings in an action is not absolutely privi- 
leged. " yathjl Muleslicar v. Lalhhai Jlavidat, 
L L. R. 14 Bom. 97, dissented from. Augada 
Ram Shaha y. Nemai Chand Shaha. 

[23 Gale. 867 


LICENSE. 

, False statement in appiicabion 

for. 

See Bengal Munici pal Act, 1884. s. 1,83, 

[22 Calc. 131 

, Date of taking out. 

See Calcutta Municipal Consolida- 
tion ACT, S. 33.5. 

[24 Calc. 360 


:LIEN. 

, Enforcing or removing. 

See Declaratory Decree^ Sui t for— 
Enforcing or Removing Lien or 
attachment. 

[17 Mad. 180 

of attorney for costs. 

See Costs— Special Cases — Attorney 
AND Client. 

[21 Calc. 85 

of Danker, 

See Bankers. 

[19 Mad. 234 

on property. 

Bee Co- Sharers— General Rights in 
Joint Property. 

[22 Calc. 80 


LIFE ESTATE, ^ 

Bee Limitation Act, Art. Ul. 

[20 Mad. 459 

LIGHT AND AIR, r. 

Bee Ease3ient. 

' [18 Bom. 616 

See Injunction — Special Cases— 

Injury or OBSTRuenoN to Rights 
OF Property. 

[20 Bom. 704 
[19 All, 259 

See Prescription-Easements— Light 

AND AIR. 

[18 Bom. 474 
[20 Bom. 704, 788 

See Right of Suit -Injury to Enjoy- 
ment op Property. 

[19 All. 153 

LIMITATION. Col. 

(1) Question of Limitation ... 671 

See Accretion. 

[19 All. 238 

See Appeal— Decrees. 

[23 Calc; 279, 405 

See Appeal — Execution op Decree- 
Questions IN Execution. 

[16 All. 483 

See Appeal — Orders, 

[21 Bom. 392 

See Bengal Tenancy Act, Sch. Ill, 
Art. 2. 

[23 Calc. 191 

See Bengal Tenancy Act, Sch. Ill, 
Art. 3, 

[24 Calc, 40 

See Bengal Tenancy Act, Sch. III. 
Art. 6. 

[21 Calc. 387 
[22 Calc. 644 

See Bombay Municipal Act, 1588, s, 298. 

[19 Bom. 407 

See Civil Procedure Code, s. 230. 

[IS AH. 49, 482 

See Civil Procedure Code, s. 258. 

[16 All. 228 
[17 All. 42 
[21 Bom. 122 

See Civil Procedure Code, s. 357, 

[19 AH. 144 

See Company— Articles op Associa- 
tion AND Liability of Share- 
holders. 


[20 Bom, 654 
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See Co-Sharebs— Suits by Co-Sharers | 

WITH RESPECT TO THE JOINT PRO- ! 

PERTY— Miscellaneous Suits. } 

» [16 All. 28, 333 | 

[17 All. 423 I 

See Degree — Alteration or Amend-' i 
MENT OF Decree. I 

[21 Calc. 259 : 

See Decree— Form op Decree — Pos- I 

SESSION. i 

[18 Bom. 505 i 
See Execution of Decree — Ap plica- i 
TioN FOR Execution and Power I 
OF Court. j 

[21 Calc. 818 I 
[17 Mad. 67 
[16 All. 390 
[17 All. 106 
[L. R. 22 I. A. 44 
[23 Calc. 39 

.See Execution op Decree— Decree to 
BE Executed after Appeai. or ' 
Ueview. ■ 

[18 Bom. 203, 542 ! 
[23 Calc. 876 | 
[19 Bom. 258 | 
■See Executor, i 

[20 Bom. 571 i 

•See Hindu Law — Custom — Inheri- j 

TANCE. 

[21 Bom. 110 ! 

■See Hindu Law — Maintenance — j 
Right to Maintenance— General | 
Oases. I 

[20 Bom. 181 i 
See Hindu Lat\^— Partition — Reqdi- ! 
SITES for Partition, | 

[20 Mad. 256 I 
[L. R. 24 I, A. 118 I 

See Landlord AND Tenant— Liability 
FOR Rent. 

[23 Calc. 205 

■See Landlord and Tenant — Payment | 
op Rent— Non-payment. ! 

[18 Bom. 250 j 

See Madras Rent Recovery Act, s. 78. - 

[20 Mad. 449 I 

See Madras Revenue Recovery Act, 

s. 88. 

[17 Mad. 134 

See Mortgage — Redemption — Right 
OP Redemption. 

[18 Bom. 755 
[16 All. 65 
[18 AU. 455 


See N.-\V. P. Rent Act, s. ISI. 

[19 AH. 253 

See Cases under Onus of Proof — 
Limitation and Adverse Posses- 
sion. 

See Parties — Adding Parties to 
Suits— Defendants. 

[24 Calc, 640 

See Parties — Parties to Suits — 
Partnership, Suits concerning. 

[18 Mad. 33 

.VP Partition— Nature of Proceed- 
ings. 

[22 Calc. 425 

See Pauper Suit — Suits. 

[19 Mad. 197 

See PlamiT— Amendment of Pl.^int. 

[IS Mad. S3 
[17 Ail. 288, 292 

Sec Possession — Adverse Possession. 

[18 Bom. 256 

[16 Ail. 254 

See Pre-emption— Loss or Vvaiver of 
Right. 

[IS All. 223 

Sec Resistance or Obstruction to 
Execution of Decree. 

[18 AH. 233 

See Res Judicata— Cause of Action. 

[23 Calc. 302 

S'..-c Sale for Arrears op Revenue — 
Incumbrances. 

[22 Calc. 244 

Vp Sale in B.xecution of Decree — 
Invalid Sales — Death of Judg- 
ment-debtor before Sale. 

[21 Bom. 424 

See Service Tenure. 

[18 Bom. 22 

See Vendor and Purchaser — Condi- 
tional Sales. 

[17 AH. 451 

See Vendor and Purchaser— Notios. 

[19 Bom. 391 

, Question of. 

See Civil Procedure Code, s. 258, 

[21 Bom. 122 

Parties —Adding Parties to 
Suits— Defendants. 

[24 Calc. 640 * 
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i 

See Eeyision — Civil Cases — Small 
Cause Court Cases. 

[17 All. 422 ' 

i 

(1) QUESTION OF LIMITATION, i 

— Waiver of plea of limitation — Raising plea : 
again on appeal to High Gaurt after alando7i^ I 
ment tlironghoiit case — Madras Boundary 31arhs | 
Act {XXVIII of 1S60), s. ^o—Madvas Bomulary j 
MarliS Act Amendment Act {Madras Act II of : 
1884), ^Suit to set aside decision of the Survey j 
Officer.] A suit filed on the 2 1st April, 1891, to seb | 
aside the decision of the Settlement Officer under 
the Madras Boundary Acts passed on the 15th Sep- 
tember, 1890, was dismissed by the Munsif as being' 
time- barred, not having been brought within six 
months as provided by s. 25 of Act XXVIll 
of 1860. This decision was reversed by the Dis- 
trict Judge, who remanded the suit for disposal 
on the merits, holding that the production by the 
plaintiS of a copy of the judgm^t, dated the 25tb i 
October, 1890, raised a presumption that the suit 1 
was in time, and shifted the burden of proof to | 
the defendant to show that an earlier copy was j 
granted to plaintiff, or that the decision was pro- | 
iiounced in the plaintiff’s presence. Against this ' 
remand order there was no appeal. At the re- 
hearing, the question of limitation was nob again 
raised, and the Munsif gave a decree on the 
merits. An appeal was preferred to the District 
Court, but no mention was made of the question 
of limitation. On appeal to the High Court : — 
Held, that the question of limitation had been 
put aside by the consent of the parties who 
desired to have the case decided on the merits, 
and that the appellant could nob be allowed to 
fall back on this plea of limitation which he had 
abandoned in the Lower Courts, Rakgayya 
APPA RAU V. NARASIilHA APPA RaU. 

[19 Mad, 416 

LIMITATION ACT (XIV OF 1859). 

, s. 1, cl. 15. 

Ste Limitation Act, 1877, s. 19 — 

ACKNOWLEDGMENT OP OTHER 

Rights. 

[18 All. 458 

, s. 1, cl. 12. 

See Limitation Act, 1877, Art. 141. 

[19 AU. 357 

LIMITATION ACT (IX OF 1871). 

See Limitation Act, 1877, art. 127. 

[18 Bom. 197 

■ , Art. 46. 

See. Limitation Act, 1877, Art. 47. 

[18 Bom. 348 

, Art. 129. 

See Limitation act, 1877, Art. 140. 

[21 Bom. 159 


LIMITATION ACT (IX GF 1871)- 

concluded, 

, Art. 142. 

See Limitation Act, d877, Art. Ul. 

• [23 Calc. 460 

[19 All. 357 

LIMITATION ACT (XV OF 1877). 

, s. 3. 

See Easement. 

[23 Calc. 55- 

SeC' Limitation Act, Art. 144 — Adverse 
Possession. 

[18 Bom. 37 

1. — S. 4. — Date of commencenicnt of suit— 
Presentation of ylain't — 'Amendment of p>laint.] 
For the purposes of limitation a suit must be 
considered to have commenced from the date on 
which the plaint was originally presented, and 
nob from the date of its amendment. Patel 
Mapatlal Narandas t, Bai Parson. 

[19 Bom. 320 

2. — S. 4. — Institution of regular suit after 
ref usal of application for leave to sue in fonndj 
pauperis — Olvil Procedure Gode (1882), ss. 403 
and 409 — Presentation of plaint.] When an 
application for leave to sue as a pauper is refused, 
and the applicant subsequently brings a suit for 
the same matter on a full Court- fee, such suit, 
dates, for the purposes of limitation, from the 
time of filing the plaint, and nob fr. m the date of 
the application for leave to sue as a pauper. 
Allier \vhen, leave to sue as a pauper having been 
granted, the applicant is dispaupered. Naraini 
Kuar i\ Makhan Lal. 

[17 All. 526- 

3. — s, ^. — Institution of suit after refusal of 
application for leave to sue as pauper — Extension 
of time granted for payment of Courtfees — Pay^ 
ment of fees after period (f limitation for suit lias- 
expired — Presentation of plaint — Civil Procedure 
Gode (1882), 5.?. 409 and 413.] On the 2nd Febru- 
ary, 1890, the plainbifis applied for leave to sue in 
forvui p^anperis. After investigation, the Court 
on the loth July, ISOO, refused leave, but, on the- 
plaintiS’s application, granted him time to pay 
the Court fees. He paid the fees on the 12th 
August, 1890. At this date the suit was barred,, 
and the defendant pleaded limitation. The plain- 
tifi contended that the suit should be taken as 
instituted at the date of his application for leave 
to sue as a pauper. The lower Court held the suit 
barred, and dismissed it: — Held, confirming the- 
decree, that the plaintiff’s application to sue as a 
pauper having been disposed of under s. 409 of 
the Civil Procedure Gode (Act SfV of 1882), there- 
was no proceeding pending which could be conti- 
nued and kept alive by the payment of Court-fees. 
On the rejection of an application for leave to- 
sue as a pauper, the only course open to the 
applicant is that declared ius. 413, viz., to insti- 
tute a suit, and the date of the institution of that 
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6-uit for the purposes of limitation is the actual 
date thereof. The plaintiff could not then be 
regarded as a pauj^r, and s. 4 of the Limitation 
Act (XV of 1S77) would have no applicaticc. 
SiESHAV RAMCHANDKA V, KRISHN AKAO* Vb>'EA- ^ 
TESH. 

[20 Bom. 508 

4. — S. 4. — AjjpUcdiioit for leave to sue. hi forma 
oyamperls — Siihsequent paqnieiLt of Court fees as 
for a regular suit — Liuiltatlou Act, Art. 104 — 
Civil ProcetiuTd Code (1882), ss, 403 and 413.] 
A B applied for leave to sue as a pauper f<’r the 
recovery of certain dower alleged to be due to 
her. Upon her right to sue as a pauper being 
disputed by the persons proposed by her in her 
application for Iciave to sue as a pauper as de- 
fendants to the suit, A B paid into Court, the 
Oourt-fee necessary for a regular suit to recover 
the amount claimed, and prayed that her original 
application might be treatei as the plaint in the 
-suit, and the suit proceeded wnth in the ordinary 
manner. lu the meantime, however, the period 
of limitation prescribed by Art. 104 of Sch. II 
of Act X'v' of iS77 for a suit to recover deferred 
dower had cMpired • — nAd, that limitation ran 
from the time of presentation of the plaiut. and 
not from the date of application for leave to sue 
as a pauper ; the sui;; was therefore barred by 
iimitatioD, and that s. 5 of Act XV of 1877 
could not be applie<i. Skinner v. Orde, I. L. R. 

2 All. 241, distinguished. Balkara/i Jlaiw. Gobhid 
Aath Tiwari, L L, R. 12 All. 120; Jahitl Prasad 
■v. Baahii Siiujlt, I. L. R. 15 All. 65 ; and Afarahil 
JCmr V. Malikua Lat, I. L. R. 17 All. 526, referred 
to. Abbasi Begaii i\ Xanhi Begum. 

[18 AIL 206 

5. — S. 4. — Petit Ion to aj)jjcai in forma pauperis 
— JVonpaijment of stain i? in time — Extension of time 
for furnishing sevurltg ofcostsofag)penl.'\ The 
plaintiff’s suit having been dismissed for non- 
appearance under s. 98 of the Civil Procedure 
Code (Act XIV of 1882), siie applied to have it 
restored to the list for hearing, but her applica- 
tion was refused on the 21.st September, 1896. 
■Ou the 17th October, 1896, she petitioned for 
leave to appeal in formd jnzuperls against the 
order of the 21st September, and annexed to her 
petition an unstamped memorandum of appeal. 
On the 4 til December, 1896. her petition for leave 
to appeal In forma pauperis was rejected, and 
-she w'as dire j ted by the Court to appeal in the 
ordinary way if she desired to appeal. On the 
11th December, IS96, she applied for further 
time to pay the stamp fee ou the memorandum 
of appeal, and to deposit the u.sual security. The 
'Oonrt made no order as to the stamp fee, but 
gave her time to furnish security until the open- 
ing of the Court after the Christmas vacation. 
Ou the 21st December, she tendered to the officer 
of the Court the proper stamp, asking to have 
it affixed to her memorandum of appeal, but he 
refused on the ground that it was too late. The 
;-plaintiff therefore now applied to the Court of 
.appeal asking that the stamp should be affixed 

W, D 
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and the appeal filed : — ZTc/if, that the applica- 
tion should be granted. As the Court had made 
no order ou the 11th December as to the day on 
w’hich the stamp duty should be paid, the case 
should be considered as if the stamp' had been 
affixed to the memorandum of appeal on the 21st 
December, A/?., the day on v^hich the officer of 
the Court refused to receive the scamp. That 
being so, the memorandum of appeal should be 
regarded as presented on the 17th October, 1895, 
and coDsequently within the time of liniitatiou. 
JUMXABAI l\ VlSSONDAS RUTTONCHU>^D. 

[21 Bom, 576 

6. — S. 4. — Application to sue in formd pauperis 
— liefnsal of appl ication — Extension of time grants 
ed for payment of Court fee — Payment of Oourt- 
fee after period of limitation — Oil'll Procedure 
'Gode\\SS'2), ^‘.409, nO and 413.] Where an appli- 
cation for permission to sueia forma, pauperis is 
rejected, and a full Court-fee is paid for a suit 
for the same relief, the suit must be considered, 
for the purposes of limitation, to have been insti- 
tuted only after the paymeut of the Court-fee, 
and not at the date of presentation of the petition 
to sue as a pauper. Section 4 of the Limitation 
Act does not apply to such a case. The plaintiff, 
on the 26th November, 1890, applied for leave to 
sue in forma pauperis for the recovery of im- 
moveable property. His application was rejected 
in May, 1891, and time w^as given him to pay the 
full Oourt-fee, aud his petition was then treated 
as the plaint iu the suit. The period of limitation 
for the suit had then, however, expired, the canee 
of action beiug found to have arisen on the 28th 
November, 1878 that the suit was insti- 

tuted not when the petition to sue as a pauper was 
presented, but only ou the payment of the full 
Court-fee, and it was therefore barred by lapse 
of time. Keshav Bamehandra v. Krisnarao Yen- 
k'ltcsh, I. L. R. 20 Bom. 50S ; Earahii Xuar v, 
Altililian Lcil, I. L. R. All. o26 ; and 
Beyam v. Nanhi Begam. I. L. R. 18 All, 206, 
followed ; Skinner v. Orde, I. L. R. 2 All. 241, 
distinguished. AUBHOYA CHURN DSY ROY v. 
Bissesswari. 

[24 Gale. 889 

— S. 4. — Civli Procedure Code {ISS2), s, 54 — 
Court-Fees Act {VII of 1870), ss. 6 and 28 — 
Presentation of plaint iuiproperhj stamped.'] A 
suit is not instituted, within the meaning of the 
explanation to s. 4 of the Limitation Act by th« 
presentation of a document purporting to be a 
plaint, if that document, while not undervaluing 
the claim, is written on paper that does not 
bear the proper Court-fee. Vbnkatramayya 
Krishnayya. 

[20 Biad, 319 

3, — g, 4, — Gazetted holiday — Computation of 
time for presentation of appeal.] In calculating 
the time allowed by law for the presentation of 
an appeal to a District Court, an appellant is 
entitled to deduct the last day beiug a gazetted 

22 
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holiday, although the District Judge held his 
Court on that day. Boyamma v, Balajee Raxt. 

[20 Mad. 469 

— S S» 

'See 6. 4. 

[18 All. 206 

See 8.12. 

[19 All. 342 

See Art. 177. 

[19 Bom. 301 

1* — S. 5. — Delay in presenting appeal — Dis- 
cretionary power of Court to excuse delay — Limi- 
tation Act^ s. 5 A and s. 14.] Section 5 A of the 
Limitation Act (XV of 5877) is, like s. 14. a man- 
datorj section, but does not exclude the discrC' 
tiosiaiy power of the Court, under e. 5, to excuse 1 
delay in presenting an appeal. Shrimakt Saga- 
JI.RAO EHANDERAV V, SMITH. * 

[20 Bom. 736 

5 . — Sufficient cause — Appeal, Presenta- 
tion of, to wrong Court,'] Ihe presentation of an 
appeal to a wrong Court under a ho7id fide mistake 
may be sufficient cause ” within the meaning of 
B. .6 of the Limitation Act. Sitaram. Paraji v. 
lfitril?a, I. L. R. 12 Bom. 320, explained. Dada. 
BHAI JAMSETJI V, MaKEKSHA SoRA3BJI. 

[21 Bom. 552 

3. — S. 5. — Ay^plication for review — Svfficie7it 
cause for delay m filmy an appeal — Limitatioi Act 
(XF of 1877), 5. 14 — Deduction of time review was 
proscGuted without good grou7ids.] Though under 
certain circumstances the presentation of an 
application for review may be considered as 
sufficient cause for delay in filing an appeal, the 
a|)peilaiit is bound to satisfy the Court that such 
circumstances did exist in his case, and that he 
had sufficient cause for not presenting the appeal 
within the prescribed period. The plaintiff 
obtained a decree for possession of certain land 
in the Court of first instance. This decree was re- 
versed by the Appellate Court on the 28th October. 
1890. The plaintiff applied for a review of jud*^- 
menfc of the Appellate Court on the 27th January, 
18^1. The petition of review was rejected on the 
18th March, 1891. Thereupon the plaintiff pre- 
ferred a second appeal to the High Court on the 
13th April, 1891 ; — that the second appeal 
was time-barred. The time taken In prosecuting 
the application for review could not be deducted 
in calculating the period of limitation, as the 
plaintiff had nob shown that he had reasonable 
grounds for asking for a review. Pukdlik t- 
Achut. 

[18 Bom. 84 

4. — S, 5. — Guardian and minor — Decree 
against miiior-^Kt- gleet of g^iardian to appeal-^ 
Leafe to ’appeal granted to minor after attamhig 
majority- mficient cause— Lmitati on Act^ s U ] 
One jr'diedin 1886, and by his will directed his 
•daughter4n-law L to adopt A, his nephew’s son ’ 
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and to this lad as his inheritance ” he gave the- 
residue of his property. In suit filed to have 
the will construed, a decree was passed on the Isb 
OiJtober, 1887, declaring {Liter alia) that, until 
•his adoption by X, K was not entitled to any part 
of the estate. J{ was then a minor and was re- 
presented in the suit by his father and guardian „ 
No appeal was made against the decree, but bhe^ 
guardian and L began to negotiate with each 
other as to the sum of money which each should 
receive out of the testator’s residuary estate as 
the price of giving and receiving the boy in 
adoption. These negotiations continued until 
1890, when L died, and the adoption directed by 
the will thus became impossible. In December, 

1894, K, alleging that he had only attained major- 
ity on the 14th of that month, applied for a 
review of judgment, bub his application was 
rejected. In March. 1895, he obtained a rule nisi 
for leave to appeal against the decree of the 1st 
October, 1887. He submitted that the circum- 
stances amounted to “ sufficient cause ” under s, 5 
of the Limitation Act (XV of 1877), and that he 
had nob unduly delayed his application after 
attaining full age ; — Held, that the special cir- 
cumstances did amount to “sufficient cause 
under the above section, and that leave to appeal 
should be granted. The guardian was desirous 
that the adoption ordered by the decree should 
take place, hoping that he would obtain a larg& 
sum of money for giving the minor in adoption. 
His interests were therefore in conflict with 
those of the minor, and the interests of the latter 
were not sufficiently consulted in deciding 
whether or not to appeal against the decree,. 
Cursandas Natha r. Ladkavahoo. 

[20 Bom, 104: 

5,~s. 5. — SutHcient cause — Civil Procedure 
Code (1882), s, 108 — Ex^parte decree — LLnitation 
Act, 5. 14.] In a suit ^'or possession of certain 
lands, after the defendants had filed their 
written statements, a Commissioner was appoint- 
ed to hold a local inquiry. The Commissioner 
having completed his inquiry, a day was fixed^ 
for the hearing of the. suit, and on that 
date the pleaders for some of the defendants, 
having informed the Court that they bad uo in- 
structions from their clients, and the rest of the 
defendants having accepted the report of the- 
Commissioner, the suit was decreed in accordance 
with it on the 13th April, 1893. On the 10th 
May following, one of the defendants, who was 
nob represented at the hearing of the suit, made 
an application under s. 108 of the Code of Civil 
Procedure to have the decree set aside. The 
j Subordinate Judge, on the SObh November, 1893,. 

rejected the application, holding that the peti- 
j tiouer had nob only notice of the day of hearing, 
but he was actually present in Court on that day. 
The petitioner, on the 24th February, 1894, filed 
an appeal to the High Court against that order, 
and, on the 18th January, 1895, that appeal was 
dismissed on the merits. On the 80th March, 

1895, an appeal was presented against the original 
decree to the High Court, and it was contended 
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tiiat, under s. 5 of the Limitation Act, sufficient | 
cause was shown for not filing the appeal within 
time. »It was also contended that the time during 
which the petitioner was prosecuting his applicd- 
tion under s. lOS of the Code of Civil Procedure - 
should be excluded in computing the period of I 
limitation under s. 14 of the Limitation Act:— ! 
//f’^.that s. 14 of the Limitation Act did not apply I 
to .appeals : — IlLdd. also, that this wms not a case | 
in which an application could properly be made i 
under s. lOS of the Code of Civil Procedure. Even ! 
supposing that the decree could be called au e.r- j 
jnu'te decree, the petitioner, having failed in that i 
application on the merits, could not now be allow’ed ; 
to fall back upon the remedy, by way of an appeal, ! 
which was open to him at the time when the 
original decree was passed, and of which he did j 
not choose to avail himself, and that this was 
not a sufficient cause for not presenting the 
appeal within time. Balwant Singh v. Gurnard 
Bam, I. L. R. .5 Alh 691 ; and Sltal Havi Banerjec 
V. Bccra Lull Chatterjee, L L. R. 21 Calc. 269, 
referred to. Ardha Chandra Rai Chowder y i 
i\ Matangini Dassi. i 

[23 Calc. 325 

— S. D. — Sujflcient cause — Deduction of tune 
ajfjieal teas prosecuted in wrong Court — Limitation 
Act, s, 14.] An appellant who has preferred an 
appeal to the Court of the District Judge and hand 
fde prosecuted it, it being doubtful whether the 
appeal lay to the District Judge or to the High 
Court, is entitled to a deduction of the time | 
during which the appeal was pending in the | 
Court of the District Judge : such circumstances ! 
constituting a ‘'sufficieut cause” within the | 
meaning of s. 5 of the Limitation Act. Balwant ! 
Singh v. Gurnani. I. L. R. 5 All. 691, followed. 1 
Balaram Bhramaratar Ray v. Sham Sunder ' 
Narendra. ! 

[23 Calc. 526 

7.— S. 5. — Suit under s, 77 of Beg Istrat ion Act 
{Illof 1877) — Filing of suit on re-opening of Gourt 
where limitation expires on a dag when it Is 
close d.'\ When the period of limitation, pre- 
scribed by s. 77 of the Indian Rei^istration Act, 
1877, for suits brought under that section, expires 
on a day when the Court is closed, s. 6 of the 
Indian Limitation Act, 1877, does not apply, and 
the suit, if instituted on the day that the Court 
re-opens, is barred. Appa Rau Sanayi Aswa 
Rau V. Krishnamurthi. 



[20 Mad. 249 

s. 5 A, 


See s. 6. 

[20 Bom. 736 

s. 7. 


See Art. 91. 

[19 Bom. 593 

Sec Art, 177, 

[18 Mad. 484 

Sec Lunatic. 

[19 Bom. 135 


1. — S. 7. — Person under disalillty — Minor — ■ 
Application hy guardian on minor's behalf A 
Where the person entitled to make an applica- 
tion for execution of a decree is a minor at the time 
from which limitation is to be reckoned, s. 7 of 
the Limitation Act saves the execution of the 
decree from being barred, and any application 
made by his guardian on his behalf is equally 
exempt from the operation of limitation. Lode 
Mohun Misser v. Janohynath Roy,^ I. L. R. 20 Calc. 
714: and Phoolhas Koonwur v. Lai la Jogeshur 
Sahog, I. L. R. 1 Calc. 226, referred to. Norendra 
Nath Pahabi r. Bhupesdra Narain Roy. 

[23 Calc. 374 


2. — S. 7. — Suit to recoi'cr immorcahle fa mil g 
property unlawfuU g alienated during plauitijf'-y 
minoritg — Limitation Act, Sch. II, Art. 12 — dfinor, 
Suit bg, on attaining majority to set aside alienation 
hy father of impartible property.'] Where a suit 
is brought to set* aside a sale of immoveable 
family property unlawfully alienated during the 
plaintiff’s minority, it must be instituted within 
one year of the plaintiff attaining his majority 
under Sch. II, Art. 12 of the Limitation Act, 
Section 7 of that Act must be read together with 
each article in Sch. II, and when the period pre- 
scribed by the latter extends to three years or 
more and expires within three years from the 
date of attainment of majority, the intention 
is that the late minor should have the full three- 
years. But when the period of limitation pre- 
scribed is less than three years, as in Art. 12,, 
and the minor has that period from the date 
of his majority, the prescribed period is not to be 
enlarged to three years. SUBRA:\rANYA Pandya 
Chokka Talavar r. Siva Subramanya Pillai. 

[17 Mad. 316 


3, _ s. ^.—Dla/aha r la w— Qo mprom ise ^ of doubt 
ful claims by adult members of a tarwad—Suit by 
junior members to rescind the compromise.} In 
1878, the senior members of a Malabar taricad, 
in bond fide compromise of certain doubtful claims, 
executed an instrument conveying away certain 
land of the taricad. In 1891, certain junior 
members of that taricad, including severiu 
minors, sued to recover possession of the land in 
question. Others cf the junior members of the 
taricad had attained majority more than three 
years before the suit, and had not impugned the 
validity of the conveyance ; these persons were 
joined as defendants. None of the plaintiffs had 
attained majority in 1878: — Held, that^the suit 
was barred by limitation. Moidin Kutti c. 
Bbeyi Kutti Ummah. 

[18 Mad. 38 

4 ._S. 7 .— Act (IJIiflSJT), s.77^ 
—Suit hy infant to enforce registration— Special 
rule of Umitation.] The Registration Act, 1877, 
being a special Act complete in itself, the provi- 
sions’ of the Limitation Act, s. 7, do not apply to 
suits instituted under s. 77 for a decree directing 
a document to be registered :—Held, accordingly, 
that a suit by an infant to enforce the registration 
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of a conveyance having been instituted more 
than thirty days after refusal on the part of a 
Registrar to register, it is barred by limitation. 
Veeeamma V, Abbiah. 

[IS Mad. 99 « 

5. — S. 7. — Civil Procedure Code (1882), ss, 
596. 598 and 599 — JAviitation Act (XT of 
1877). Scdh. IJy Art. 177 — Apjollcatlon to admit 
appeal to Privy Council — Disahility by reason of 
minority — Peduation of time.} In 188.5, the High 
Court in appeal passed a decree to which a minor 
under the Court of Wards was a party. Having 
attained his majority in ISOl, he sought to appeal 
to Her Majesty in Council and presented an 
appeal within six months of the date when he 
attained majority. On an application under 
Civil Procedure Code, s. 698: — Held, that the 
application was barred by limitation. Thurai 
Rajah v. Jainilabdken Rowthan. | 

• [18 Mad. 484 j 

0^ — S. 7 . — Jouit decree, Execution of— Civil 
Procedure Code (1882), s, 231 — Alinority of joint 
decree-holder — Application for execution after 
attaining majority — Limitation Act, s. 8, and Art. 
179.] G and his two minor nephews, S and D, 
obtained a decree on the 1st December, 1885. G 
applied for execution on the 24:th November, 1886, 
and died in May. 1887. S attained majority on 
the 16th December, 1891, and, on the 24tii July, | 
1894, applied for e.xeculion . no application having i 
been made since November, 1886 '.—Held, that the | 
application was not barred by limitation. Under | 
s. 281 of the Civil Procedure (Act XIV of 1882), i 
S was entitled equally with the other judgment- i 
creditors to apply for execution of the whole I 
decree for the benefit of all the decree-holders ; ! 
and as he was a minor when the decree was ' 
passed, and when the last application for exe- | 
cution was made, be was entitled to the benehc of i 
g, 7 of the Limitation Act (XV or i877), and could ! 
apply for execution within three years of attain- ! 
ing majority. Section 8 of the Limitation Act ! 
applies only to those cases in which the act of 1 
the joint owner is. yyer a valid discharge, ’ 
Section 7 applies where only some of the judg- ' 
ment-creditor.s, and not all, are affected by a ! 
legal disability. GoVtndeam v. Tatia, i 

[20 Bom. 383 ; 
— , s. 8. i 

See S. 7. j 

[2b Bom. 383 

See Madras Revenue Recover v Act, 

S. 59. 

[17 Mad. 189 

, s. 10. i 

See Trust, ! 

[18 Bom. 551 | 

1. — S. 10. — Laches — Suit against directors of i 
company — Stale demand — Trustees^} The plain- 
tiff company was formed in 1864, and the company I 
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went into liquidation in 1867, In April, 1890, the 
present suit was filed against j^he defendant who 
had been one of the directors of the company, 
and it was alleged that, after the formation of 
The company, the defendant and his co-directors 
had carried on speculative dealings in shares of 
other companies and had used the funds of the 
company for this purpose, which was not warrant- 
ed by the memorandum of association. The 
plaintiffs alleged that their dealings, which were 
duly set forth in their plaint, had resulted in a 
heavy loss to the company, and they now sought 
to recover from the defendant the sum of 
Rs. 3,37,700-13-6. There bad been originally five 
directors of the company, but at the date of suit two 
of them were dead, and twohad become insolvent; — 
Held (affirming the decision of Parsons, J.) (1) 
that s. 10 of the Limitation Act (XV of 1877 ) does 
not oppiy to directors of companies, the directors 
not being persons in wffiom the property of the 
company is vested as contemplated by that section. 
(2) That in any case the staleness of the demand 
was a valid defence to the action, tb.e liquidators 
of the company having had full knowledge of 
the facts since the company went into liquidation, 
but no suit was filed until the expiration of 
tw^enby-three years. Kateiawab Trading Co. 
V. Virchand Dipchand. 

[18 Bom. 119 

2. — S. 10, — Pmst — Suit ly representative of 
settlor against trustee on failure of the object of 
a trust to recover the trust money for herself,} 
Section 10 of Act XV of 1877 does not apply to a 
suit brought on failure of the object of a trust to 
recover for the plaiiitifi’s owm use, and not for the 
purposes of the trust, the trust money remaining 
in the hands of the trustee. Palwant Mao v, 
Puran NaL I. L. R. 6 All 1 ; L. R. 10 I. A. 90, 
followed. Jasoda Bibi v. Parmanand. 

[16 All. 256 

3, — S. 10. — Peligious endowmejits — Qosami 
muth — Grant by the head of the muth to his 
brother for his maintenance — Luit ly a S7iccessorto 
recover the land.} In 1544 a village was granted 
to the head of a gosami muth to be enjoyed from 
generation to generation, and the deed of grant 
j)rovided that the grantee was ‘‘to improve the 
ninth, maintain the charity and be hap])y.’' The 
office of head of the Qnnth was hereditary in the 
grantee’s family. In 1866, an inam title-deed 
was issued to the then head of the muth, where- 
by the village was confirmed to him and his suc- 
cessors tax-free, “ to be held without interference 
so long as the conditions of the grant are duly 
fulfilled.” Yadasts addressed by tahsildars to the 
then bead of the muth in 3 872 and 1882 w’ere put 
in evidence to show what the object of the grant 
was. It w'as found, regard being had to usage, 
that the trusts of the institution were the upkeep 
of tdiQmuth, the feeding of pilgrims, the perform- 

‘ ance of worship, the maintenance of a water- 
shed, and the support of the descendants of the 
grantee. From before 1840. it bad been usual for 
the head of the ninth for the time being to make 
grants to his brothers or younger sons for their 
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maiatenatice. In 1842, the father of the present j 
plaintiff, being' then the head of the mutJh, grant* i 
ed obtain lands ir5 the village above referred to I 
to his younger brother, the deed of grant being i 
in terms absolute. The gr.antee died about, • 
thirty years before the suit, and the lamis in ques- 
tion came into the possessioTi of bis T,vido\v (defend- ; 
ant No. 1) and a mortgagee from her (defendant i 
No. 2) respectively. In 1868, the plaintiff’s father ; 
placed certain other lands in possession of defend- ■ 
ant No. 8, who paid rent therefor and received ' 
pottahs for some years from the plaintiff. In a ; 
suit by the plaintiff for possession of the lands in ; 
the possession of the defendants, it waas pleaded. 
inter alio, that the grant of 1848 was binding on ‘ 
him, aud that defendant No. 3 bad a right of per- j 
manenb occupancy: — Held, that s. 10 of the ; 
Limitation Act was applicable, and the suit was | 
not barred by limitation. Sathianama Bha- j 
RATI V. SARAVANABA<SI AMHAL. ' 

[18 Mad. 266 I 

4. — S. 10.— to set aside trusts In ti'usi- i 

deed, and to euforee others.'] Section 10 of the i 
Limitation Ace (XV of 1877) does not save a i 
suit brought to set aside the trusts specified in a j 
trust deed and enforce resulting trusts not so j 
specified. CowASjt Nowp.oji Pochkhanawalla j 
r. Rustomji Dossabkoy Setna. i 

[20 Bom. 511 j 

5. — S. 10. — Suit hetween eO’tni.^tees — Injunction i 
to restrain some of trustees from e-vcluding others ! 
fro7}i management of temple — Breach of trust, Lia- | 
hility for loss occasioned &?/,] The plaintiffs and 
defendants, together with one S, W'ho died in 1884, | 
w^ere trustees of a temple, having been appointed i 
by the committee under Act XX of 1863. For i 
some years before his death S was left in exclusive | 
management. Subsequently the defendants were i 
in sole management of the temple until 1891. ' 
when the plaintiffs broiiaht the present suit j 
charging that the defendants had excluded them ; 
from the right of management, aud claiming that i 
they should make good sums lost to the instiiirtion i 
by reason of breaches of trust alleged to have ; 
been committed by them. Some of the breaches I 
of trust took place before 1884. Of the others, ; 
which took place subsequently, some consisted in i 
improper dealings with the temple property to I 
the detriment of the temple and to the advantage | 
of certain relatives of the defendants. The j 
plaintiffs also asked for an injunction to restrain 
the defendants from excluding them from manage- j 
ment: — Held (i }tbat. in the absence of evidence j 
of an absolute denial by the defendants of the > 
plaintiffs’ right to act as trustees, the suit for an I 
injuuoiioii wa.s not barred by limitation ; (2) that I 
the suit could not be regarded as a suit by the 
beneficiaries, and was not within the operation 
of the Limitation Act. s. 10 ; (3) that the suit 
was not maintainable in respect of breaches of 
trust committed in the lifetime of the deceased 
manager, as being to that extent barred by 
limitation, and also for the reason that such 
breaches were not more imputable to the defend- 
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ants than to the plainfciff.s ; (4) that even if 
it had been proved that the community inter- 
ested in the temple had .sanctioned the acts of 
the defendants now complained of. that circum* 
stance would not suffice to excuse the defendants; 
(.6) that the defendants were liable to make good 
the loss occasioned by any breach of trust com-^ 
mitteri wn'thin six years of the date when the 
suit was institutefi e^en in the absence of fraud, 
and that, in estimating such loss, prospective 
loss should be assessed. Ranga Pai v. Baba. 

[20 Mad. 398 

, s. 12. 

See Art. 177. 

[19 Bom. 301 

See Appeal — Acts— Companies Act. 

[18 AU. 215 
See Review— Form op, and Procedure 

ON, i^PPLICATIOX. 

[17 All. 213 

1. — S. 12. — Belay in ohtaining copies of judg- 

ment for the pnrpo.ie of appeal — Limit it ion Act 
(A'P c/' lS77),\drf. 170.] In a suit for land the 
Court of first instance pa.'^sed a <iecree for the 
plaintiff, the judgment and decree bearing date the 
29th of September. Defendant, being desirous of 
appealing in forma pauperis, applied for copies on 
the following day. Stamp papers were called for 
on the 2Sbh of October, bat were not produced 
by the 81st, when the application was struck off 
under the copyist rules. On the 6th of November, 
a petition was put in explaining the circum- 
stances which preventer] the stamps being pro- 
duced within the period of three days, and 
praying for restoration of the previous applica- 
tion that the application of the 6th of 

November must be considered a continuation of 
the former one for the purpose of computing the 
time allowed by the Limimtion Act within which 
an appeal should be preferred to the District 
Court. Ramanuja Ayyangar i\ Narayana 
A Y YANG A R. 

[18 Mad. 374 

2. — s. 12. — Exclusion of time requisite for 
ohtaining copies of the decree and judgment — 
Belay in presoitation of appeal owing to Court 
being closed — Limitation Art. s. u.and. Arf. 152.] 
If the period prescribed by the second schedule of 
the Indian Limitation Act, 1877, for the presenta- 
tion of an appeal expires on a day on which the 
Court is closed, and if the appellant has not 
obtained copies of the decree and judgment before 
the closing of the Court and applies for such copies 
on the data of the re-opening t f the Court, whilst 
his right of appeal is stiil alive, he is entitled to 
the benefit of the time requisite for obtaining the 
copies, and if hi.s appeal be pfeseuted before the 
expiry of that time, it is not burred by limitation. 
A decree was parsed against a defendant by the 
Court of a Munsif on the ITrdi of September, 
]894r. The Appellate Court (Subordinate Judge’s 
Court) was closed from the 6th of October to the 



( ()83 ) 

IMITATION ACT (XV 

coiitimied. 


DIGEST OF CASES. 


( 684 ) 


OF 1877)- 


LIMITATION ACT (XV OF " 1877 )- 

continued. 


4th of November, both days inclusive. On the 5tb 
of November, the defendant-appellant applied for 
><3opies of the decree and judg’ment. The copies 
were delivered to her on the 6th November, and 
on the same day she presented her appeal to the 
Appellate Court : that the appeal was 
■within time. Sivadat-un-nissa v, Muhammad 
Mahmud. 

[19 All. 342 


3. — S- 12. — Madras Rent Recor.ery Act {Madras 
Act VllI of 1865), ss, 18 and ^^-^Deduetion of 
time occajried in. obtaining copy of judgment 
appealed against,] A tenant whose property had 
been distrained for arrears of rent sued under the 
Rent Recovery Act, s. 18, by way of appeal 
ag-ainst the distraint. The Revenue Court decided 
in his favour. The lan’dlord preferred an appeal 
under s. 69 more than thirty days after the 
date when the decision was pronounced. He 
claimed that the time occupied in procuring 
a copy of the judgment appealed against should 
be deducted in the computation of the thirty days’ 
period of limitation: — Held, that the appellant 
was not entitled to have the deduction made, the 
provisions of s. 12 of the Limitation Act not 
being applicable to an appeal filed under s. 69 of 
•the Madras Rent Recovery Act, and that the 
appeal was barred by limitation. Kumaua Ak- 
KAPPA Naya^hm V. Sithala Naidu. 

[20 Mad. 476 


s. 14. 

See s. 5, 

[18 Bom. 84 
[20 Bom. 104, 736 
[23 Calc. 325, 526 


See Art. 179— Step in Aid op Execu- 
tion. 


[19 Mad. 67 


1, — s. 14. — Appeal — Siiit-^Gomputati on of 
time for appeal.} Section 14 of the Limitation 
Act does not apply to the computation of time 
for appeals, but only to suits. Ardha Chandra 
RaI CHOWDHRy V. BIatangini Dassi. 

[23 Calc. 325 


2. — S. 14. — Deduction of time during gr^'ose- 
cut ion of suit tvitk due dillgeme — Defect of juris- 
diction — Other cause of a like nature — Misjoinder 
af causes of action and parties.'] Where a pre- 
vious suit by the same plaintiff against the same 
defendant has failed by reason of misjoinder of 
causes of action and parties, the plaintiff in a 
second suit is not entitled to the extra period of 
limitation allowed by s. 14 of the Limitation 
Act, since the cause of failure of the previous 
suit is not due to * defect of jurisdiction ’ in the 
Court which entertained the suit, nor is it a cause 
“ of a like nature ” thereto. Deo Prosad Singh v. 
Pertab Kairee, I. L. R. 10 Calc. 86, dissented 
^ from. Tirtha Sami v, Seshagiri Pax. 

[17 Mad. 299 


3.— S. 14. — Decree passed by Mamlatclar In 
possessory suit — Execution decree stayed by 

proceedings in Subordinate Judge‘‘s Court — Suit in 
S'ubordinate Judge's Court ultimately dismissed — 
Subsequent application to Mamlatdar for execution 
of decree — Jurisdiction of Alamlatdiir to grant 
order for exec^ition — Deductioji of time spent on 
proceedings in second suit.] A Blamlatdar having 
in a possessory suit passed a decree awarding 
possession of certain land to the applicant, the 
opponents instituted a suit in the Court of the 
first class Subordinate Judge for a declaration 
that the ‘land in question was their property, and 
for an injunction to restrain the applicant from 
obstructing them in the enjoyment of their rights. 
Owing to this suit, the Subordinate Judge stayed 
execution of the Blamlatdar’s decree. The oppo- 
nents’ suit was subsequently dismissed by the 
Subordinate Judge, whose decree was ultimately 
confirmed by the High Court in second appeal. 
The applicant then applied to the Mamlatdar for 
the execution of his decree in the possessory suit. 
The Blamlatdar rejected the application, on the 
ground that that decree of the High Court in the 
civil suit prevented him from executing his 
decree '. — Held, that the applicant was entitled to 
obtain from the Blamlatdar an order for the execu- 
tion of his decree, unless it was barred by limita- 
tion. It was not barred, inasmuch as in computing 
the period of limitation allowance was to be made 
for the time during which the decree remained in 
abeyance by reason of the proceedings in the 
other suit. Section 14 of the Limitation Act 
(XY of 1877) applies to proceedings in execution. 
Mira Lai v. Badri Das, I. L. R. 2 All. 792 ; L. R. 
7 I. A. 167. Navalchand Nemchand i;. Ami- 
CHAND TaLAKCHAND. 

[18 Bom. 734 

4, — s. 14. — Suit on liundi payable at fixed date 
^Deduction of time former suit proseeuted in Court 
imthout jurisdiction^} Cfn the 14th April, 1889, the 
defendant at Gwalior drew a hundi for Rs. 2,500 
i on bis firm at Bombay in favour of D, payable 
forty-five days after date. It was subsequently 
indorsed at Gwalior by D to the plaintiff at 
Cawnpore who sent it to the Bank of Bombay at 
Bombay for collection. It was to become payable 
on the 1st June, 1889, but, on the 23rd April, 1889, 
the bank presented it to the defendant’s firm at 
Bombay for acceptance, which was refused. The 
bank thereupon returned it to the plaintiff at 
Cawnpore, and it was never presented for pay- 
ment. On the 16th June, 1891, the plaintiff filed 
a suit upon the ku?idi against the defendant at 
Cawnpore, but, on the 18th March, 1893, the plaint 
was returned to him, the Court holding that it 
bad DO jurisdiction. On the 16th April, 1893, the 
plaintiff filed this suit in the High Court of 
Bombay. The defendant contended that the suit 
was barred by limitation -.—Beld, that the suit 
was not barred by limitation, the plaintiff being 
entitled to the benefit of s. 14 of the Limitation 
Act (XV of 1877). Ram Rayji Jambhbkar a. 
Pbalhaddas Subkarn. 


[20 Bom. 133 
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5 . — S. 14. — Defect of jiirhdictloiij or other 
cause of a like nature'^ — Mujouider of causes of 
action — Deductii'^i of time ocaujjied hi/ former suit 
wrougl^ l?istituted.] A Hindu widow alienated , 
oertaiu property belonging to the estate left I^y 
her husband, a moiety of it in favour of one party 
and a moiety in favour of another and died on the 
22nd June. 1878. The reversionary heirs sold a 
share of the property, and the purchaser brought 
a suit for recovery of the property alienated by 
the widow, on the 2oth April, 1890. making the I 
reversionary heirs defendants. On the 19th June, j 
1890, the reversionary heirs were added as co« ' 
plaintiffs, and the suit was dismissed on the 
ground of misjoinder of causes of action on the 
i9th February, 1891. The present suit was then 
brought for one moiety only of the property on 
the 23rd February, 1891, and deduction of the 
time taken up by the previous proceeding was 
claimed: — Held, that when a suit is instituted 
upon distinct causes of action against different sets 
of defendants severally, the Court may fairly be 
said to be •* unable to entertain it” from a cause 
of a “like nature” with defect of jurisdiction: — 
Held, also, that s. 14 of the Limitation Act 
(XV of 1877) applied to this case, and that the 
.plaintiffs were entitled bo deduct the time during 
which they were prosecuting the former suit, and 
the present suit was not barred by limitation. 
Mullick Kefait Hossein i \ Sheo Fershad I 
•Singh. 

[23 Calc. 821 

0,— S. l^^^DcCclusiou of time of former suit 
iolthoutjurisdlctio}i.'\ In 1892 a suit was instituted 
in the Presidency Court of Small Causes against 
^lefendants not resident within the jurisdiction, 
the leave of the Pi-egisbrar of the Court having been 
ffrsb obtained. Subsequently it was ruled that 
the Registrar was nob empowered to give such ' 
leave, and the suit was dismissed. A similar suit 
was then instituted, thaleave of the Court having 
been first obtained : — that the time during 
which the first suit was pending should be deduct- 
ed in the computation of the period of limita- 
tion applicable to the second suit. Subbarau 
Nayudu V. Yagana Pantultj. 

[19 Mad. 90 

7.-S. 14. — Chuse of like nature — Misjoinder 
of causes of action — Want of leave under Civil 
Procedure Code, s. 44.] In March, 1891, the plain- 
tiff sued the defendant to recover the sum of 
money due on the taking of an account between 
the plaintiff and the defendant, who was his 
agent, and to recover possession of certain land. 
The plaintiff did nob obtain leave under the Civil 
Procedure Code, s. 44, for the institution of this 
suit, which was accordingly dismissed for mis- 
joinder of causes of action. The plaintiff now 
instituted, on the obh April, 1393, two suits, the 
one for the money and the other for the land : — 
Held, that the plaintiff was entitled, under the 
Limitation Act, s. 14, to have the time occupied 
in the previous proceedings deducted in the 
computation of the period of limitation applicable 
To his suit for money, which accordingly was 
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not barred by limitation. Ybnkiti XAYAfC v, 
Murugappa Chetti. 

[20 Bffad. 48 

8.— S, 14 . — SiPt instituted In lorong C^,drt — 
Bond fide inutahe of laicfl Section 14 of the 
Limitation Act, 1877, applies to a case -wheie a 
plaintiff has been prosecuting his suit in a wrong 
Court in consequence of a bond fide mistake of law. 
Sitaram Paraji v. Niinha, I. L. li. 12 Bom. 3z() j 
Huro Gkunder Boy v. Surnamoyf X. L. R. 13 Calc. 
266 ; and Krishna v. OhatUappan, L L. R. 13 Mai. 
269, referred to. Bamjhcun Mai v. Chaud Mai, 

1. L. R. iO All. 587, considered. Brij Mohan 
Das V . Mannu Bibi. 

[19 AIL 3-^ 

, S. IB,— Civil Procedure Code (ISS2), &?. 

268, 485 and 486 — Attachment of debt by third 
party — Order staying institution of suit bp er edi- 
tor against dehior — Right of suit.'] An attach- 
ment before judgment under e. 485, Civil Pro- 
cedure Code, issued by a Court at the instance of 
a third party, prohibited the creditor from recover- 
ing, and the debtor from paying, the debt : — Held, 
that an order in those terms was not an order 
staying the institution of a suit within the 
meaning of s. 15 of the Limitation Act (XV of 
1877). Skib Singh v. Sita Bam, I. L. R. 13 All. 
76, referred to and approved, — the same rule 
relating to all attachments whether before or 
after judgment, couched in similar terms. The 
person restrained from receiving payment may, 
nevertheless, assert his right in a suit for the 
money due. Bbti Maharani i\ Collector of 
Etawah. 

[17 AH. 198 
[L. R. 22 I. A. 31 

■, S. 17 . — Death of partner — Suhseguent re- 
covery of asset by survlrimj partner — Suit by 
administrator of deceased partner against survU 
ring partner for recovered assets — Suit for partner- 
ship aecountf\ In 1889 one H, a widow and a 
partner in a firm carrying on business in pui-tner- 
ebip with two persons, viz., and ^ (defendants 
Xos. 1 and 2), in Sind and at Behrin in the 
Persian Gulf, died, and the partnership was then 
dissolved. H had no children, but it was alleged 
that she had adopted one P, the brother of the 
second defendant. On the 13bh February, 1390, 
the guardian of one K, a minor {Hs husband’s 
nephew), applied to the High Court of Bombay 
for letters of administration to her estate, alleging 
that K was her heir and next of kin. A caveat 
was filed by her father and others, in which they 
denied that K was her heir, and alleged that P 
had performed her funeral ceremonies. The 
matter came on as a suit on the 19bh February, 
1894, when an order was made, without prejudice 
to any of the questions raised by the issues, dis- 
missing the application and ordering letters of 
administration to H's estate to issue to the 
Administratqr-Generai of Bombay. Letters of 
administration were accordingly granted to him ♦ 
on the 30bh March, 1894. In. the meantime, 
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however, viz., on the 12th April, 1898, B (defend- 
ant No. 2) had filed three suits in the High Court 
of Bombay^ in the name of himself and G 
(defendant No. 1>, as surviving partners of IBs 
firmf to recover certain debts due to that firm. 
Disputes subsequently arose betvreen B and G, 
and by a consent order of the 22nd July, 1898, 
it was ordered that any moneys recovered in the 
said three suits should be paid over to a receiver 
(defendant No. 8), to be held by him until further 
order. On the 1st August, 1893, consent deci’ees 
were passed in the above three suits for a total 
sum of Rs. 28,88.5, which was forthwith handed 
over to the receiver. On the 22nd April, 1894, 
this suit was filed by the Administrator-General 
of Bombay as administrator of U appointed as 
above stated. He clairoed to recover the v/hole 
sum paid to the receiver, allegring that the first 
and second defendants as IBs partners were 
largely indebted to the firm, and that the money 
really belonged to her estate. Re prayed that the 
receiver might be directed to pay over the money 
to him. and that, if necessary, the partnersliip 
•accounts should be taken. The second defendant 
(inter alia) pleaded that the suit was one for part- 
nership accounts, and was barred by limitation : — 
Ilelih that s, 17 of the Limitation Act (XV of 
- 1877) applied, and that under its provisions the 
suit was not barred. Rivett-Oarnac v, Gocul- 
DAS SOBHANMELL. 

[20 Bom. 15 

5 , S. 18.— Act (XII of m2)-^Lim2ta- 

tion prescribed for charging ivitli offence — Fraud 
in concealing date of offence, 1 The provisions of 
s. 18 of the Limitation Act of 1877 do not apply 
to criminal cases, aiid the peremptory terms of 
s, 11 of the Indian Salt Act (XII of 1882) are not 
r-.Hected by that section. QuEEN-EilPRESS v. 
Nageseappa Pa I. 

[20 Bom. 543 

, s. 19. Col. 

Acknowledgment of Debts ... 687 

2. Acknowledgment of other Rights ... 690 

See Civil Procedure Code. s. 258. 

[16 All. 228 

See Evidence— Civil Cases— Second- 
ary Evidence — Unstaaiped and 
Unregistered Documents. 

[18 Bom. 614 
[21 Bom. 201 

See Stamp Act, 1879, s. 84. 

[18 Bom. 614 

(1) ACKNOWLEDGAIENT OF DEBTS. 

. 1. — S. 19. — Signing f What amonnts to — 
Blgnatureh] Certain letters admitting a debt were 
written by the authority of the debtor, who was 
^ a Desai, The only words, however, of the letter 
which, were actually in his own handwriting were 
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the words ^ff/urn saniarth (the exalted preceptor- 
rs strong) at the beginning of each letter, and 
the words “ hahnt hay fllibie, lobh harava 

hi ■olnanti ” (let this be known ; what more need 
be written ; keep regard : this is the representa- 
tion) at the end. It was proved by evidence^ 
that this was the usual mode of signing and 
authenticating letters and informal documents 
among the class to which the defendant belonged : 
— Reid that, by analogy, the writing of speci- 
fied words by desals at the top and bottom of 
letters, which was shown to be the usual way, 
amongst persons of that class, of authenticating 
letters was a signing within s. 19 of the 
Limitation Act (XY of 1877), and that the letter 
was a valid acknowledgment. The ground upon 
which it is held that the mai-k of an illiterate 
debtor is a sufiicient signature, is tlnat the signing 
in such a manner as is n.sually adopted by tlie 
debtor with the view of showing that he intends 
to be bound by the document, renders the docu- 
ment effective as an acknowledgment under the- 
section. Whether the circumstance of the debtor 
not signing his name, is the result of necessity as 
in the case of an illiterate debtor, or of custom as- 
in the case of a class of ' debtors having a special 
status in the community, can be of no importance. 
C-ANGADHAERAO VeNKATESH V. SHIDRAMAPA 

Lalapa Desai, 

[IS Bom. 586 

2. — S. 19. — B*o/rcrs of .sarbarahar — -A^ithority 
of agent— Collector, Xotice by, as acknowledgment 
of debt — Fcldencc, Admissibility of-^Barol ei'B 
denee.\ A debtor, since deceased, had executed 
a bond to his creditor. The heir of the debtor 
having been disqualified, and a sarbarahir of the 
estate having been appointed, the latter had 
executed a mukhtarnai/iak or power-of-atfcorney 
empowering an agent to act in reference to the 
land, and the charges thereon. The agent ad- 
mitted the debt : — Held that, on the construction 
of the power given to him, authority to the agent 
to acknowledge’ a personal liability of the debtor 
and his heir, within the meaning of s. 19 of Act 
XV of 1877, could not be implied. It was doubted 
whether the sarbarahir, not having been appoint- 
ed guardian of the heir, could have made such an 
acknowledgment herself. Another acknowledg- 
ment, a notice from the Collector, as agent for the 
Court of Wards, admitting the estate’s indebted- 
ness to the original holder of the bond, was relied 
upon. In addition to the bond-debt now in suit, 
another sum, due on a mortgage, was claimed by 
the same creditor, and the terms of the notice, 
weuld apply to either ; — Held that, the debt 
referred to in the notice not having been identi- 
fied with the bond-debt in suit, acknowledgment 
of the latter by the Collector Wiis not established 
within s. 19. The oral evidence of the Collector 
as to liis intention was not admissible to construe 
the notice, but accompanying circumstances 
might be shown and considered. Beti Maha- 
rani v, Collector op Etawah. 

[17 AIL 198 
[L, R. 22 1. A. 31 
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(]) ACKNOWLEDGMENT OF DEBTS--''o/ifif. i 

3.— S. 19. — Ai^Jiorlty <]/ guardian tu acM^ i 
-norrLhdge debt dve iy minor,'] A guardian has ; 
ar.thority to acknowledge a debt on the part* of | 
the minor, provided that the debt is not barred | 
by iimitation at the date of the acknowledgment. | 
Clivmaya v. Giirvnatlian} ^ I. L. R. 5 Mad. 169, j 
followed: IV/ijilnDi v. Kadir Bnlisli, I. L. R. 13 | 
Calc. 296, disapproved. Soehanadbi Appa Rau : 

Sp.iramulu. 

[17 Mad. 221 

Kailasa Pabiachi V . Ponnukannu a chi. 

[18 Mad. 456 

X9. — Authority of guardian to ach- j 
■twwledgc deht on hehaJf of minor — Agent,'\ A ! 
guardian has no authority to acknowledge a debt j 
on behalf of his ward so as to give the creditor j 
a fresh start for the period of limitation, as he is ! 
not an agent on the part of his ward within the j 
meaning of s. 19 of the Limitation Act (XV of ; 
1887). Sohhanadri Apjoa Ban v. Sriramvlu, I. L. ' 
R. 17 Mad, 221, dissented from, RanmalsinGJi ; 
r. Vabilal Yakhatchand. ' 

[20 Bom. 61 ' 

5. — 3.19. — Manager of j obit family— Power \ 

of ma 7 iagcr to revlre a time-harred dcht.'\ 'I'he ; 
manager of a Hindu family has no pow’er to ' 
revive by acknowledgment a debt barred by ; 
iimitation, except as against himself. DI^’KAE ; 
V , Appaji. i 

[20 Bom. 155 | 

6. — S. 19. — Petition filed on helialf of minor hg I 
Yahil accompanied hy part payment of money due j 
under decree. A petition filed on behalf of a ‘ 
minor by his Vakil, admitting liability and accom- j 
panted by part payment of the money due under ; 
a decree, was held to be an acknowledgment of j 
liability sufficient to prevent execution being i 
barred. Tarce iMahorue'd v. Mahomed Mahood i 
Bvx, I. L. R. 9 Calc. 769, referred to. Nohexdra .i 
Nath Pahapi v. Bhupendra Narain Roy. i 

[23 Calc. 374 1 

Y, — g, 19 . — Adniissioii of liahllity contained in I 
<x memorandum of appeal in a different suit — .-Lf- . 
■musicn 7ieeessary for the pleadings i)i suit— ; 
Anthority of Advocate or VakilA} An admission, i 
made by an Advocate or duly authorised Vakil j 
on behalf of his client in a memoraudum of | 
appeal in a case not inter partes, that a certain ; 
decree was a subsisting decree capable of execu- i 
tion, will amount to an acknowledgment within ! 
the meaning of s. 19 of Act XV of 1877 so as to I 
give a fresh starting point to limitation for 
execution of such decree, provided that such ad- 
mission was necessary for the purposes of the 
pleadings in the former case. Sed quaere, 
whether such, admission will have a similar effect 
if it was not necessary for the purposes of the 
suit in which it was made. Ram Rit Rai v. 
Saigur Rai, I. L. R. 3 All. 247, followed. Hingan 
Lal V , Mansa Ram. 

[18 All. 384 
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(1) ACKNOWLEDGMENT OF DEBTS— concld. 

8. — S. 19. — Ru.stampcd achnoidcdgwrnt of door 

— Stamp Act (I of 1879), Sc/L 7. 1.] An 

acknowledgment of a debt cominfr under Art. I, 
Sch. I of the Stamp Act I of 1S79 cannot be 
given in evidence for any purpose including the 
purpose of saving limitation. Mulji La la u. 
Lingu Makaji, 

[21 Bom. 201 

But -ver Fateh Chand Haechand v . KisA^f. 

[18 Bom. 614 

9. — S. 19. — Di pOAitivJt .':lfi!>cd hy the dehtorA 
To .satisfy the requirements of s, 19 of the Limi- 
tation Act. an ackowledgiupiit of a debt must 
amount to an .ncknowiedgment that the debt Ia 
time when the acknowledgment i.s made. A 
due at the record made by a Judge of the evidence 
given by a debtor as a wdtness at the trial of a 
suit, and signed I7y the debtor, is a writing signed 
by the debtor within the meaning of s. 19 of the 
Limitation Act. Periavexkan Udaya Tevap. v . 
SUBRAMANIAN ChETTI : SUBRAMANIAN ChBITI 
r. PeRIAVENIvAN Udava Tevar. 

[20 Mad. 2SS 

(2) ACKNOWLEDGMENT OF OTHER RIGHTS. 

10. — S. 19. — Limitation Act, s, 21, anid Sch. 77, 
Art. liii— Limitation Act (XIV if 18.59), s. 

cl, 1;5 — Right of redemption of mortgage — Mc- 
htowl edgment of title of ■mortgagor.'] Jlvld, that 
an acknowledgment of the title of the mortgagor 
made by one only of two mortgagees would not- 
avail to save the mortgagor’s ri^ht of re demp- 
tion being barred by limitation. Vv'here the mort- 
gage was a joint mortgage and capnble of 
being redeemed piecemeal. Bhcgllal v. Amritlai, 
I. L. R. 17 Bom. 173, referred to. Dharma v. 
Balmakuno. 

[18 All. 458 

, S. 20. 

‘ See Civil Pp.ocediire Code, s. 2.55. 

[16 All. 228 

1.— S. 20. — Suit ft>r money — Payment on 
account of principal within the period of limita- 
tion — Evidence of ruck payment by writing made 
after period expired.] The obligee of a registered 
mortgagebond, dated the 30tb January, 1875, sued 
in February, 1891, to recover from the obligor the 
principal and interest remaining due thereunder. 
In bar of limitation the plaintiff relied on entries 
of part-payments from time to time in an account 
written by the defendant. These part-payments 
were made at such times as to keep alive the 
obligee’s right of suit up to the date of the last 
of them. The last of these payments was made 
on a date w'hich was less than six years (the 
period of limitation for the suit) before the date 
of institution of the suit, but it was not entered 
in the defendant’s accounts until after the date 
when the claim would otherwise have been barred 
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by limitation: — HeUl^ that the provisions of the 
Limitation Act, s. 20, were satisfied, and that the 
suit was nob barred by limitation. Venkata- 
-SUBBU V, APPUSUKDRAM, 

[17 Mad. 92 

2. — S. 20. — Pibijment of interest as siicU — 
Mortgage — Payment of rents to mortgagee in lien 

■ of Interest on debt — Deed of assignment showing 
jjayment of rent in lien of interest — AdniissihUity 

of deed in evidence — Registratloii Act {111 of 
1S77),5.s’. 3 and 17.] By a bond, dated thelSbh July, 
1872, A assigned to B the ‘‘ vahivat of assessment ” 
.-of certain lands belonging to him as security for 
-a loan of Rs. 10,000. The bond provided that B 
•should receive the assessment, and after making 
■certain payments, should retain the balance in 
lieu of interest until the principal debt should be 
repaid. The bond was nob registered. The assess- 
ment was duly received by B ^nbil April, 1887. 
In February, 1890, B filed this suit to recover the 
principal sum from A personally, relinquishing 
his claim against the land, as the bond was not 
'registered. A pleaded limitation. B contended 
ithat the receipt of the assessment in lieu of in- 
terest was a payment of “ interest as such ’’ 
within the meaning of s. 20 of the Limitation 
'Act (XV of 1877), and that the last of such pay- 
;inents having been made within three years be- 
fore suit his claim was not hs^rred :—Reld, that 
the suit was barred by limitation. The assign- 
'ment of the ‘‘ vahivat of assessment ” contained j 
-in the bond was an assignment of a benefit arising I 
out of immoveable property within the meaning ' 
^of ss. 17 and 3 of the Registration Act (HI of ; 
1877) or else a mortgage; and in either case i 
-the bond could not be admitted in evidence, as i 
it was not registered. But it was only by reading j 
the terms of the bond that the Court could gather j 
that the assessment was to be received in lieu of I 
'.interest. This would be bo admit indirectly the j 
provisions of the bond in evidence. Apart from i 
the bond there was no evidence that the plaintiff ! 
(B) had been paid ‘‘interest as such” wdthin | 
three years of the filing of the suit by the duly 1 
; authorised agents of the defendants, and the 
claim was therefore barred. Venkaji Babaji 
Xaik V. Shidra-mapa Balapa Desai. 

[19 Bom. 663 

3. -S. 20. — ParUpaynient of principal of debt 
— *' Person malting the same ” — Mode of creating 

■ new period of limitation by part-paymentf\ In 
order to create a new period of limitation under 
the proviso to s. 20 of the Limitation Act (XV of 
1877), the fact of part-payment of the pincipal 
of a debt must appear in the handwriting of 
the person making the parLpaymeat, and not in 
that of any other person, however authorized. 
Bhugaiuth Thakur v. Madhnb Kristo Sett^ I. L. R. 
d23 Calc. o53 note, overruled. Mukhi Haji 
RAHMOTTULLA V. COVERjr Bhuja. 

r 

[23 Calc. 546 
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Contra, Bhugabuth Th^lKUru. Madhub 
Kristo Set^. 

* [23 Calc. 553 note 

4. — S. 20. — Part payment of principal of debt. 
An insolvent in debt to a bank had given a 
promissory note for the full amount of the debt 
due. He also gave, by way of collateral security 
for the promissory note and for any future ad- 
vances, a letter of lieu over his stock-iu-trade, Ac., 
and undertook at the time to execute, whenever 
called upon to do so, an assignment of his busi- 

i ness. This undertaking was never carried out. 
Two years and three months from the date of the 
loan, the insolvent had addressed a letter to the 
bank enclosiaga cheque for Rs. 600, and requesting 
that it should be placed to the credit of the loan 
account : — Held, that the payment of Rs. 60 ) was 
! a part payment, and that the fact of such part 
I payment appeare i in the handwriting of the 
insolvent within the meauiug of s. 20 of the 
Limitation Act. Ill the Matter op Summers. 

[23 Calc. 592 

5. — -S. Payment of interest on a debt 

— Authority of a g^revlous guardian of a debtor 
remaining in management after the debtor's major- 
ity —Hindu law — Guardian.'] The mother and 
guardian of an infant borrowed money for his 
expenses and executed a bond in 1886 to secure 
the repayment. In a suit by the obligee in 1892, 
it appeared that the mother had remained in 
management of her son’s affairs, and had paid 
interest on the debt after he had attained major- 
ity and less than three years before the institu- 
tion of the suit: — Held, that the mother and 
guardian was a person authorised to pay ” in- 
terest on behalf of the debtor within the meaning 
of s. 20 of the Limitation Act, and that the suit 
was not barred by laps^ of time. Sohkanadri 
Appa Pan v. Sr'iramulu, I. L. R. 17 Mad 221, 
referred to. Kailasa Padiachi v. Ponnukannu 
Achi, 

[18 Mad. 456 

I 6.— S. 20.— Payment of interest as such — 

I Credit of interest made in accounts of defendants f] 
In a suit brought by a creditor against certain 
persons to whom she had lent money on interest : 
— Held, that, in order to save the bar of limita- 
tion, a mere credit of interest entered in the 
accounts of the defendants was not a sufficient 
payment of “ interest as such” under s. 20, Limita- 
tion Act, to save the bar. Kollipaea Pullam- 
MA V. MaDDULA TArAYYA, 

[19 Mad. 340 

■ 7.— S. 20 .— Part-payment of debt — Endorse- 
ment of kundi by debtor.] Where the only 
evidence in the handwriting of the debtor of 
the part-payment of the principal of a debt was 
the endorsement of a Imndi to the creditor : — 
Held, that such endorsement was not sufficient 
within the meaning of s. 20 of Act XV of 1877 to 
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“•ive a new starting- point for limitation. Maclien- 
-xle V. Tirui:eiigr%clatliaii, I. L. R. 9 Mad. 271. 
referred to. Ram Chandar v. Chandi Prasad. 

[19 All. 3C7 

8. — S. 20. — Usufructuari/ mortgage — Right of 
redemption. \ The last clause of s. 20 of Act 
XV of 1877 does not have the effect of extend^ 
ing indefinitely the period within which a usu- 
fructuary mortgage must be redeemed. Kallu 
■0. Halki. 

[18 All. 295 

, s. 21. 

See s. 19— Ackaowledument of other 
Rights. 

[18 All. 458 

1..—S* 2i2i, —Civil Proecdure (1882), 32 

— Party to contract joined as defendant and 
rnbsequently made a pLalntif' — Sn.hstitntloii of 
partlesd] Limitation Act, s. 22, is not appli- 
cable to cases where the Court of its own motion 
orders that a party to" a contract originally Joined 
ns defendant be made a plaintiff under the Civil 
Procedure Code, s. 32. Khadir Moideen v, 
Rama Xaik. 

[17 Mad. 12 

2. -S. 22. — Parties changed from dtfend- 
•ants to plaintiffs f] The plaintiff, claiming to 
be entitled, together with two of the defend- 
ants, to the office of arcliaha of a temple, sued 
in 1889 for a declaration of his title, and for a 
declaration that an agreement entered into by 
them in 1886 with the other defendants was void 
as having been executed under coercion, and 
■because part of the consideration was the with- 
drawal of a pending criminal charge of trespass 
and theft against them. These averments w^ere 
proved. The first named defendants were made 
plaintiffs in the suit more than three years after 
the execution of the agreement : — Held^ that the 
first plaintiff was entitled to a declaration of the 
invalidity of the agreement, but not the others 
who had been joined as plaintiffs more than three 
years from its date. SriranGACHARIAR v. Ram- 
AS A MI AYYANGAR. 

[IS Mad. 189 

3. -S. 22. — Suit by Offclal Liquidator — Dc- 

.scrlptlon of q)Iai?itlff' — Civil Procedure Code, s. 
dS — Amendment of qoLiint.'] In a suit to recover 
a debt to a company which had gone into liqui- 
dation, the plaintiff was described in the plaint as 
“The Official Liquidator, Himalaya Bank, Limit- 
ed, in liquidation,” and the plaint was signed and 
verified in the same terms. On objection taken 
by the defendant, the plaint was allowed to be 
amended, but after the period of limitation pre- 
scribed for the suit had expired, so as to read 
“ The Himalaya Bank, Limited, in liquidation, 
plaintiff ” by the Full Bench, that the 

plaint as originally filed was in substantial com- 
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pliance with the provisions of Act YI of 1882 ; 
i and that, even if it might be considered that the 
‘amendment made w'as neces.^ary, such amend- 
meut did not introduce a new plaintiff into the 
suit so as to let in the operation of s. 22 of Act 
XV of 1877. Gknlam Muhammad v. The Jlbna- 
laya Bank, I. L. R. 17 AH. 292, overruled ; In re 
Winterbottom, L. R. 18 Q B. D. 446, distin- 
guished. Muhammad Yusuf v. Himalaya 
Bank. 

[18 AH. 198 

4. — S. Qfdi.'—Suit by heirs of deceased Maho- 
medan — Suit origtnally Jlled in time by one heir — 
Another heir subsequently made eo-pl lintijf beyond 
\ time of limitation— Letters of administration < 7- 
tained only by second qdaintitf — Parties, Joinder 
of.'\ The plaintiff, as widow and heir of a Khoja 
I Mahoraedan, sued on a promissory note, dated the 
! 2lst October, 18‘^2, passed by Che defendant to her 
deceased husband. The suit was filed on the 9th 
; October, 1895. Disputes subsequently arose be- 
I tween her and her father-in-law as to the succes- 
sion to her husband’s property, and she applied to 
the High Court for letters of administration. On 
the 9th September, 1896, the plaintiff s father-in- 
law, on his application, was made a co-plaintiff 
in the suit. Subsequently the plaintiffs came to 
^ terms, and the w’idow withdrew her application 
for letters of administration, and her fatber-iu- 
i law applied for and obtained letters of admin is- 
' tration instead. On the 14th November, 1896, 

: the suit came on for hearing, The first plaintiff 
; did not produce any letters of administration or 
certificate under the Succession Certificate Act 
(VII of 1889). The second plaintiff produced the 
i letters of administration obtained by him : — 

: Held, that the suit w’as barred by s. 22 of the 
■ Limitation Act (XV of 1877). "When the second 
' plaintiff was added as a party, the suit was barred 
as against him. If the letters of administration 
; had been obtained by the first plaintiff, her suit 
I v.'ould not have been barred, and the Court could 
I have passed a decree in her favour. Section 22 
i of the Limitation Act in terms applies as well to 
; plaintiffs suing in their representative capacity 
! as in their personal capacity : — Iltld^ also, that 
I the second plaintiff was properly joined as a party 
; plaintiff. When one or more heirs sue, there 
I is no objection to joining all to make the re- 
presentation complete. Fatmabai r. Pirbhai 
Yirji. 

[21 Bom. 580 

, s. 23. 

See Art. 144— Adverse Possession. 

[21 Boro. 394 

, S. 25 . — Computation of time — Rijference 

in calendars — Bate from ivkich time A 

registered lease provided that the rent should be 
paid on 30th Maai Tharana. The month Alasi in 
the year Tharana ended on the 29th day, which ’* 
corresponded with the 11th March, 1885. A mit 
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to recover the rent was filed on the 12th. March, j 
1891: — Held,, that the suit was nob barred by ; 
limitation. Gnanasammanda Pandakam r, 
Palaniyandi Pillai. 

[17 Mad. 61 

, s. 28. j 

See Art. 17. ; 

[20 Bom. 270 

Bee Art. U4— Adverse Possession. 

[18 Bom. 507 

Bee Possession— Adverse Possession. 

. [21 Bom. 509 

Pes Judicata — Judgments on' 
Preliminary Points. I 

* [21 Bom. 91 ; 

1. — S. 28. — Limitation In relation to persons i 

in undisturlecl 2 )ossession — Lfdayi] The law of i 
limitation operates agrainsb parties who have been ! 
guilty of delay and in favour of persons in posses- | 
eion. Section 28 of the Limitation Act has no i 
application to persons who are in possession, and j 
who have had no occasion to sue for recovery of j 
possession. Oer v, Sundra Pandia. ! 

[17 Mad. 255 ! 

2. — S. 28. — Civil Procedure Code {\SS'2), s. 21 i ! 

— Light of pre-emption asserted hy one in possessio)i, | 
under an otti mortgage in Malahar — Limitation 1 
Act^ Sell. II, ArtAO,'] Land in Malabar was in ! 
the possession of the defendants, and was held by i 
them as otti mortgagees under instruments execu- I 
ted in August, 1873, and January, 1876. The j 
plaintiff having purchased the jenm right under | 
instruments executed and registered in May and i 
June, 1877, now sued in 1893 for redemption : — : 
Held^ that the defendants’ right of pre-emption ! 
was not extinguished under Limitation Act, s. 28, | 
and that they were not precluded from asserting j 
it by Art. 10 owing to the lapse of time, and that ! 
the Civil Procedure Code, s. 214, was inapplicable I 
to the case, because the persons asserting a right i 
of pre-emption were in possession, Krishna ; 
Men ON V . Kesavan. i 

[20 Mad. 305 

, ScD. II, Art. 10. I 

Bee s. 28. 1 

[20 Mad. 305 | 

1, — Art, 11. — Suit to set aside order removing 
attachment — Civil Procedure Cede (1882), s, 283.] 

A suit brought under s. 283 of the Civil Procedure 
Code (Act SIV of 1882) is a suit to set aside an 
order within the meaning of Art. 11 of Sch. II of 
the Limitation Act (XV of 1877). Harishankar 
’'Jebhai V , Karan Kars an. 

[18 Bom, 260 
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2. — Art. ll,~Givil Preoedure Code (1882),, 
ss. 278 and 281 — Lisalloivance of claim to goroperty 
under attachment — Suit for property attacked,^ 
In 1879, the plaintiff purchased at a Court-sale 
the first defendant’s interest in certain land, bub 
did not obtain possession. In 1888, the same pro- 
perty was purchased by the fourth defendant in 
execution of another decree against the same 
judgment-debtor. It appeared that the plaintiff' 
raised an objection by petition in the course of 
the proceedings in execution of the last-mentioned 
decree, bub his petition wms dismissed on his- 
Vakil stating that he was not in possession. The 
plaintiff now sued in 1891 for the property pur- 
chased by him: — Held, that no order had been 
passed under the Civil Procedure Code, s. 281, and 
that the suit was not barred under Limitation Act. 
Sch. II, Art. 11. Munisami Reddii?. Arunachala 
Reddi. 

[18 Mad. 265 


3.— Art. 11. — Civil Procedure Code (1882), 
, 9 . 283 — Order on claim to property found not 
to he attached.^ Land having been granted to 
several persons jointly, disputes arose among 
them with reference to its allotment. The dis- 
putes having been settled by arbitration, one 
of the grantees sold his share to the plaintiff. 
Before the arbitration, another of the grantees 
mortgaged seven acres of the land to who did 
not become a party to the arbitration. A subse- 
quently obtained a decree on his mortgage and 
proceeded to execute it by attachment. The plain- 
tiff intervened in execution, bub, on the Isb March^ 
1884, the Court passed an order stating that the 
plaintiff’s land was not attached, and in fact his 
possession then remained undisturbed. A subse- 
quently executed his decree, and purchased the 
laud brought bo sale by the Court. The plantiff’s 
possession was disturbed imder colour of thia pur- 
chase, and he nov sued in 1889 to recover the 
land sold to him : — Held, that the order of the 1st 
of March, 1884, was nob an order within the mean- 
ing of the Civil Procedure Code, s. 283, and accord- 
ingly that the suit was not barred by the one year’s 
rule of limitation. Pqllamma v. Pradosham. 

[18 Mad. 316 


4. — Art. 11. — Buit hy reversioner for posses- 
sion — Accrual of right to sue — Unsuccessful appli- 
cation in execution proceedings against ividoio — 
Civil Procedure Code (1882), 6*. 283,] Under ArU 
141, Sch. II of the Limitation Act (XV of 1877) 
a reversioner’s right to sue accrues on the death 
of the widow. The fact that the reversioner has 
made an unsuccessful application for possession in 
execution-proceedings against the widow, and has 
not sued under s. 283 of the Civil Procedure Code- 
(Act XIV of 1882) does not debar him under Art. 
11 of the Limitation Act from filing a regular 
suit. Tai Ladu, 


[20 Bom, 801 
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5.— Art. 11. — Ciml Procedure Code (1882), s, 
280 — Glaini hij n ^tiokuraridar—'G^Cin. attachment 
of i^nmoveable property in execution of decree, a 
-claim was made on the ground that the judgineut- 
debtor had granted a mokurari in respect of the 
property in favour of the claimant. The claim 
was allowed, and the property was ordered to be 
sold TrYith a declaration of the moliurarl. More 
than a year after this order, the decree-holder 
who purchased at aii execution sale brought a 
-suit for a declaration that the mokurari was 
fraudulent and heuauii and for possession and 
mesne profits : — Held, that the order was a judi- 
cial determination under s. 280 of the Civil Pro- 
cedure Code (188D, and that therefore the suit 
was barred underArt.il of the second schedule 
of the Limitation Act (XV of 1877). Uajauam 
Pandey V . Eaghubansman Tewary. 

[24 Calc. 563 

, Art 12. 

See S. 7, 

[17 Mad. 316 


1. -Art. 12. — Suit to ^et ankle nale In t\eeeu- 
■tlon of decree— Suit for laud nold In eurantion as 
property of third parcien.] The plaintiffs sued 
in 1893 to recover possession of land of which 
tljeir family had been in possession till 188-4, 
The land bad been sold to the defendant in ISBL 
in execution of a decree against the plaintiffs' 
cousins, but the sale had not been confirmed. A 
decree was passed as prayed in respect of a moiety 
of the laud w^hich represented the plaintiffs’ share : 

— Held, that the decree was right: Quccre : 
Whether the suit would have been barred under 
the one year’s rule of limitation if the sale had 
been confirmed. Suryanna v. Daryl, I. L. K. 7 
Mad. 258, doubted ; Parekk P<.iiiicltor v. Bat Vahhaty 
I. L. K. 11 Bom. 1 19, -referred to, XARAbiMHA 
XaIDO V . PiAMASAMI. 

[18 Mad. 478 

2. — Art. 12. — Sale under Public Demands 
lieeorery Act {^Henyal Act Vll of 1880) yh?’ 
iirrears of cennes — Conjirmation of sale.~\ Where 
the Board of Eevenue discharged an order of the 
Commissioner, dated the 25th January, 1884, which 
had confirmed a sale by the Collector in 1882, but 
aiterwards on the 21st August, 1886, discharged its 
owu order and revived that of the Commissioner : 

— Held, that the confirmation of sale dated only 
from the 2l6t Augnst, 1886, and that a suit brought 
in July, 1887, to set aside the sale was not barred 
by Act XV of 1877, Art. 12. Baijnath Bahai r. 
ItAiiaUT SiXGH. 

[23 Oalc. 775 
[L. R, 23 I. A. 45 

3. — Art. 12. — kladras Bent Becocery Act 
(Madras Act VI J I of 1865), 7, 38, 39 a?id dO— 
Suit to recover land sold, without setting aside sale.} 
Where a plaintiff sued to recover land alleged to 


I have been sold under the provisions of the Rent 
I Recovery Act, alleging that the provisions of 
I s. 7 of that Act had not been complied with, and 
( that therefore the sale was illegal : — lleldy that 
j the suit could not proceed without setting aside 
I the sale, and that the sale having taken place 
■ more than a year before the institution of the 
i suit, the suit wms barred. Ragavexdba Ayyar 
j V . Karuppa Goundan. 

[20 Mad, 33 

i 4.— Art. V2x. — Dispossession — Suit to reeocer 
! land, sold by mistake in tneecution of J.ecree.} 

I Limitation Act, Sch. II, Art. 12 [a], is uoc appli- 
I cable to a case in which dispossession is the cause 
i of action, and in which the plaintiff was not a 
I party to, or bound by, the sale : — IBdd, according- 
i ]y, that a suit brought iu 1892 to recover posses- 
j sion of the plaintiff’s share of laud sold by mistake 
i iu execution of a decree against hia uucle in 1881 
! was not barred oy limitation. Kadar Hussain 
! V , Hussain Baheb, 

[20 Mad. 118 

I 5. — Art. 12. — Suit to recover property sold 
\ in cA’ccution of a decree in cjcee^s of what was 
i .'aileahle under the decree.} Article 12, cL (5) 

I of the second schedule to the Limitation Act, 1877, 

I does not apply to a suit to recover property sold 
I ostensibly in execution of a decree, but the sale 
; of which w'as in fact not authorized by the decree 
i under which the said property purported to have 
! been sold. Bam Lull Moitra v. Bama Bundari 
j Dehla, I. L. R. 12 Calc. 307,- Balwant Bao v. 

I Muhammad Busain, I. L. R. 15 All. 324 ; Lain 
; Moharuh Lai v. The Secretary of State for India 
' in Council, I. L. R. 11 Calc. 201); Dakhlna Ohnrn 
: Ghatti'padhya v, Biianh Qhundar Boy, 1. L. R. 18 
' Calc. 526 ; Mahomed, Ilossein v. Purundur Mahto, 

: 1. L. R. 11 Calc. 287 ; and Sad ay ojj a v. Jainuna 
I Bhdi .[.iitmal, I. L. K, 5 Mad. 54, referred to ; 

; Buryahua v. Durgi, I. L. R. 7 iMad. 258, dissented 
I from. ISazar Ali v. Kedar Xath. 

I [19 AU. 303 

I 1. — Art. 14. — Suit to set aside order (f Govern.’^ 
i ment ojficcr — Order null aud raid.} Article 14 
j of Bch. II of the Limitation Act with reference 
I to suits to set aside orders of officers of Govern- 
I ment does not apply to a case where the order is 
; an absolute nullity. Bejoy Chand Mahatab 
' Bah ADUR i \ Kristo Mohini Dasi. 

[21 Caic. 626 

2. -Art. 14. — Khoti Settlement Act {Bombay 
Act I of 1880;, ss. 20, 21 and 22 — Act or order if 
Scttlemc7it Oficer — Dluini lands — Suit for a de^ 
elarativn that lands were khoti lands — Jurisdiction 
of Civil Court — Gollector, Power of — Adverse pos~ 
sessi07i — Cause of action.} A Survey Settlement 
Officer decided in the year 1882 that certain lands 
situate at the khoti village of Tadii, iu the Ratna- 
giri District, were dhara lands of G and another, 
but the entry in the survey register that they were 



( 699 ) DIGEST OF GASES, ( 700 ) 


LIMITATION ACT (XV OF 1*877)- 

Continued, 

the booking- office at the station, and the parcel 
clerk asked what it contained, and was told that 
it contained coin, and he learned casually that 
the •amount was Rs. 6,000. The clerk charged 
Rs. 18-1-0 for the box, which was the “ treasure 
rate ” for carriage. This sum was paid, and the 
box was duly despatched, but was lost or stolen 
in the course of transit. The plaintiffs sued to 
recover the Rs. 6,000. The defendants contended 
that, having regard to the provisions of s. 11 of 
Act lY of 1879, they were not liable, inasmuch, 
as (1) the contents of the box had not been duly 
disclosed, nor (2) had an increased charge been 
paid. The plaintiffs obtained a decree in the 
lower Court. On appeal, held (reversing the- 
decree) that the defendant company was nor 
liable. Per Bayley, J. — That the claim of the 
plaintiffs was one against the defendants for 
compensation for losing goods, and fell within 
Art. cO, Sch. II of the Limitation Act (XY of 
1877), and that as this suit was not brought until 
after the expiration of two years from the date 
of the loss it was barred by limitation. Great 
Indian Peninstlar Railway Co. v. Raisett 
Chandmull. 

[19 Bom. 165v 

, Art. — Bengal Tenancy Act {VIII of 

1835), s 25, cl. (rt), and s. 155 — Suit for ejectment 
and removal of trees — Limitation Act {XV of 
1877), Sell. II, Art. 120.] Article 82 of Sch. II of 
the Limitation Act (XY of 1877) applies to ft 
suit brought under ci. («) of s. 25 and s. 155 of 
the Bengal Tenancy Act (YlII of ISSo) for the 
advanced by the deiendants. The plaintiffs’ cause ; eieor, meat of a tenant and removal of trees p ant- 
of action arose in 1882, when the Survey Officer 
determined that the lands were dhara, and the 
present suit, which was brought witbin six years 
to reverse that decision, was therefore in time. 

Faki Gclam Mohidin r . Sajnak. 

[18 Bom. 244 

3. — Art. 14. — Estates Partition Act {Bengal 
Act VIII of lb76), ss. 116 a7id 150 — Bight of suit — 

Snitfcr 'pessossion.'] A suit for possession of laud 
of which the owners have been dispossessed in 
pursuance of an order of the Collector under s, 116 
of the Estates Partition Act (Bengal Act YIII of 

1876) , will lie, even though no suit is brought to I crops^ Limitation Act {XV of 1877), 

set aside the Collector’s order under s. 150, ' Arts. 89, 18, 49 and\0^.'] In a suit 

Article 14 of Sch. 11 of the Limitation Act (XY of i misappropriation of paddy grown 

1877) does not bar such a suit. Laloo SiNGH : pl^iJitiffs land, on the allegation that the 

V . Purna Chander Baneejee. ! defendant had wrongfully and forcibly reaped 

I and misappropriated the crops, defendants pleaded 
[24 Calc. 149 | Limitation of two years under Art. 86 of Sch. 

I H of the Limitation Act (XY of 1877) : — 

I by XoRRis and Ghose, JJ. (Rampini,J., 

, Apti. so. — Bailicays Act (AT of 18 < 9), ; dissenting), that the suit was not barred by iimi- 

11— for compeiuation. for loss of goods.^ | tation under Art. 86 : — Held by XORRIS, J. 
In January, 1890, a box containing rupees was | (without expressing any opinion on the appli- 
delivered by the plaintiffs to the defendant com- | cabiiity or otherwise of Arts. 39, 49 and 109) 
pany in Bombay to be carried to Saugor. From j that all the conditions existed in this case to bring 
^he evidence it appeared that the plaintiffs did not it within Art. 48 of Sch. II of the Limitation 
intend to insure the box. The box was taken to f Act. Essoo Bhayaji v. Steaiyiship “ Savitri 


purposes. Article 120 does not apply to such 
a case. Kedarnatli Xay v. Khettur Paul 
Sritirutno, I. L. R. 6 Calc. 84 ; and Gunesh Lass 
V. Gondour luiorniiy 1. L. R. 9 Calc. 147, distin- 
guished. Soman Gope ?'.tRaghubir Ojha, 


[24 Calc, lea 


Art. 36. 

See Art. 49. 


[19 Mad. sa 
1.— Art. 36.~S'Uit for damages for misapinO' 
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dhara lands was not made till 1889. In the 
meanwhile, F and others, who were the Ithots of 
the village, made an application to the special 
Survey Officer to revise the decision of the Settle- 
ment Officer of the year 1 882, and the special Settle- 
ment Officer having rejected this application in 
1885, they brought the present suit in 1887 against 
S and others for a declaration that the lands 
were their hhoti lands. The Judge dismissed the 
suit on the ground that the Settlement Officers 
decision being final under ss. 20 and 21 of the 
Kboti Settlement Act (Bombay Act 1 of 1880), 
and it having not been set aside within one year 
from its date, the suit was time-barred under 
Art, 14. Sch. II of the Limitation Act (XY 
of 1877) : — Held, reversing the decree, that 
the claim was not time-.baired. Under ss. 20 
and 21 of the Khoti Settlement Act, it is the 

decision ” on the rival claims of the parties 
which is open to reversal by the Civil Court, and 
not the consequences of that decision, which as 
provided by s. 22 are left to the Collector him- 
self to undo or modify in accordance with the 
decision of the Civil Court: — Held, further, that 
s. 21 does not contemplate any “order” being 
made by the Survey Officer between the parties ; 
and even if framing the register be regarded as 
an “act” of the Survey Officer, s. 22 provhies 
for its being amended by the Collector himself, 
in accordance with the decision of the Civil Court : 
— Held, further, that although the defeudants 
might have paid only the assessment before 
1878-79, tbeir adverse possession of the lands as 
dhara did not begin to run against the plaintiffs 


lOro ‘ 
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I. L. R. 11 Bom. 133, referred to: — Held by 
Ghosb, J, —Regarding: the suit as one for com- 
penscition for the^ wrongful act on the part of 
the defendants in cutting the crops on the 
plaintiffs’ ground, Art. .39 would save a portion, 
of the plaintiffs’ claim from being barred 
by limitation. If, however, it is regarded simply 
as a suit for damages for carrying away and 
misappropriating the crops, the case would fall 
under Art. 49. Pandah Gazi v. Jenmiddi 
I. L. R. 4 Ga’c. 66.5, dissented from ; Pnddolochatt 
Pavdaii V. PaUlyaiiath Malty, Rule 381 of 1804 
-decided 22nd August. 1894, followed ; — Held by 
Rampixi, J — None of the Arts. 39, 49 and 109 
applied to this case, and the suit was barred by 
tlie provision of Art. 36. SuRAT Lall Mondal 

Umar Haji. 

[22 Calc. 877 

2. — Art. 36, — P roceed i n y u n der Comyya n i o,? 
Ai't ( VI of 1882), s, 2I4 — Comijcnsaium agalmt 
d> vectored] The special proceeding provided for 
by s. 214 of Act VI of 1882 is not subject to the 
limitation prescribed by Art. 36 of Sch. IT of the 
Limitation Act. Connell f. Himalaya Rank. 

[18 All. 12 

3. — Art- 36. — Applicaiion ly liquidator for 
money moyfropei'ly dhtrihvtcd to shareholders.'] 
An application wms made in 1894 under the Com- 
panies Act of 1882, s. 214, by an official liquidator 
appointed in 1891, paying that the directors of 
tlie company in liquidation be ordered to pay over 
to him a sum of money which had been impro- 
perly distributed among the shareholders: — Held, 
that Art. 36 of the Limitation Act was not appli- 
cable, and that the application was not barred by 
limitation. RAMASAMir. Streeramulu Chetti. 

[19 Mad. 149 

, Art. 39. 

Art. 36. 

[22 Calc, 877 

, Art. 47. 

See Res Judicata — Judgments on 
Preliminary Points. 

[21 Bom. 91 

1.— Art, 47. — Order of Criminal Covert as to 
jfossession — Parties hound hy order — Criminal 
Procedure Code (1882). s. 145.] The limitation 
of three years prescribed by Art. 47, Sch. II of 
the Limitation Act (1877) applies to all persons 
bound by, or parties to, an order under s. 145 
of the Criminal Procedure Code, and to any other 
persons who may claim the property through any 
such persons under a title derived subsequent 
to the order. Auhliil Chunder Clioivdhry v. Mirza 
Delawar Clioiodliry, 6 C. L. R. 93, distinguished. 
JOGENDRA KiSHORE ROY ChOWDHRY V. BrO- 
.JENDRA KISHORE ROY CHOWDHRY. 

[23 Calc. 731 
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2.— Art. 47. — /tight of j'losse.^.sio/i claimed hy 
tenant against landlord — Mortgage by landlord — 
Possessory suit In the ^larnlatdaAs Court hy the 
tenant against the mortgagor — Decree in favour 
of the tenant — Assignment of mortgage hy mort* 
gagec — Purehasc of the eqnUy of redemption hy 
the assignee — Merger — Suit brought hy the assignee 
to recover possession — Assignee hound hy MamJat’ 
dams order ayainst mortgagor — Mamlatdars Act 
(Domhay Art ] of 1864), s. 15 — Mamlatdar.^ Act 
(Bombay Act II/ if 1676). -L \S— Limitation Act 
IX of 1871, Sch. IL Art, 46,] One 11, who was the 
ow’ner of the land in dispute, mortgaged it to 
Pin July, 1870. In October, 187t't. P, a tenant 
of the land, obtained an injunction against Pre- 
straining him from interfering with his (B's) pos- 
session, in a po.ssessory suit which was filed in the 
Jlainlatdar's Court in May, 1876. In July, 1877, 
P obtained a decree on his mortgage, and in exe-- 
cution he got possession of the property from B. 
(the mortgagor) in June, 1879. The plaintifi, 
who was the assignee of both P and It (mort- 
gagee and mortgagor), sued B in ejectment in 
September, 1888. Both the lower Courts allowed 
the claim. On second appeal by P. the plaintifl. 
(inter alia) contended that having taken an 
assignment of the mortgage from the mortgagee,, 
he was not bound by the proceedings in the Mam- 
latdar's Court in 1S7G against the mortgagor. 
But, held, that when the plaintiff, having pre- 
viously taken an assignment of P's mortgage, 
purchased the equity of redemption from II, the 
mortgage was extinguished, there being no cir- 
cumstance from which an intention could be pre- 
sumed to keep it alive. The plaintiff could not 
stand in a better position than B, and was bound 
by the proceedings in the Mamlatdar’s Court, 
notwithstanding that he had taken an assignment 
of P's mortgage. In those proceedings the defend- 
ant had claimed a right of permanent possession 
as against B, and the effect of the Mamlat- 
dar’s order was to continue him in possession 
until ejected by the decree of a Civil Court. 
It w'as therefore incumbent upon B to bring- a 
suit wdthin three years from the Mam laid ar's 
order, as provided by Art. 46, Sch. II of tiie 
Limitation Act (IX of 1871), and that not having 
been done, the plaintiff, who derived his title 
from B, could not recover possession from the 
defendant. Bapu bin Mahadajt i\MATiADAJi 
Vasudeo. 

[18 Bom. 348 


3. — Art- 47. — Finding hy MamJatdar as to 
possession — Suhsegvent contrary finding hy Civil 
Court — Effect of MamlatdaPs order — Limitation. 
Act,s. 28 — Suit hy party against xeliom MamlatdaCs 
order iras made.] The plaintiff brought this 
suit to recover possession of cert ain land w'hich 
had belonged to her nephew, and of which after 
his death in 1878 she had assumed the manage- 
ment. In 1881, she brought a possessory suit « 
against the first defendant in the Mamiatdar s 
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Court, which suit was dismissed iu January, 1885, 
the Mamlabdar holding- that she had nob been in 
possession. In a civil suit, however, which 
(pending- the proceedings in the Mamlatdar’s 
Court) she had filed against the first defendant 
in the Court of the Subordinate Judge of Haveri, 
the Judge found that she had been in possession 
since 1880, and awarded her damages against 
the first defendant (who ^vas held to be her farm 
servant) for crops which had been taken away 
by him. In 1887, the second defendant as mort- 
gagee from defendant No. 1 obtained a decree 
against plaintifi in the Mamlatdar’s Court award- 
ing him possession of the land, and in execution 
of that decree the plaintiff was dispossessed in 
December, 1887. In 1890, the plaintiff filed this 
suit to recover possessiop and for mesne profits 
since 1887. The defendant pleaded rhat the 
plaintiff had no title bo the land, and that the 
suit was barred by limitation, inasmuch as the 
plaintiff had not brought a suU to establish her 
right within three years after the Mamlatdar’s 
order iu 1885 dismissing her possessory suit: — 
Bdd^ that the Mamlacdar’s order of January, 
1885. had no conclusive effect, and was rendered 
ineffectual by the subsequent decree of the Civil 
Court ; au{l .ns the plaintiff continued in posses- 
sion notwithstanding that order, down to 1887, 
the present suit was nob barred by limitation, and 
neither her remedy nor her'right to the laud was 
extiuguished. Krishxacharya v. Lingawa. 

[20 Bom. 270 

5 Art. 43. 

See Art. 36. 

[22 Oalc. 877 

, Art. 49. 

See Art. 3G. 

[22 Calc. 877 

See Art. 120. 

[2i Caic. 157 

5 Art. 49. — Suit for eompen-mtlon for 

attachment hcf ore judg m.ent — Limitation Act. Sch. 
If Art. 36 — for (hDiuir/es.] In a suit by A 
against JB the property of B was attached before 
judgment in November, 1888. The suit was dis- 
missed in October, 1889, and an appeal by the 
plaintiff was dismissed in July, 1890. B now 
sued A iu September, 1802. for damages occasioned 
by the attachment before judgment that 

Art. 49 was applicable, and the cause of action 
having arisen in 1888, the suit was barred. If 
the two years’ limitation provided by Art. 36 was 
jipplicahle, as for a tort, the suit was still barred 
by limitation. Manavikraman v. Avisilan 
Koya. 

[19 Mad. SO 

1.— Art. 57 and Art, 12f).—Suit on^yledge 

of moveable projjerty — Prayers in plaint both for 
^personal decree and for right to enforce charge 
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against property pledged.'] A suit on a pledge of 
certain moveable property, made in respect of a 
loan of money on the lObh Feoruary, 1887, "^was 
insCituted on the 14th December, 1891. The plaint 
prayed for a decree for the money lent against 
the defendant personally, and also that the charge 
might be enforced against the article pledged : — 

I Held that, so far as the prayer for a personal 
I decree was concerned, the suit was governed by 
Art. 57 of Sch. II of the Limitation Act, and 
was barred ; but so far as the plaintiff sought 
to enforce his charge against the property pledged, 
the suit fell, nob within that article, bub within 
Art. 120 of the same schedule and was there- 
fore nob barred. NiM Chand Baboo v, Jaga- 
BUXDHCJ GHOSE. 

[22 Calc. 21 

2. -Art. 57 and Art. 120. — Loan on 
security of moveable property —Suit to recover 
'money by sale of property gAedged ami also from 
the defendant personalty.] Where a plaintiff who 
had lent money on the security of moveable pro- 
perty sued to recover the money both by sale of 
the property pledged, and also asked for a decree 
personally against the defendant, should the 
amount realised by the sale prove insufficient, 
it was held chat, so far as the piaiut prayed for a 
decree against the defendant persoually, Art. 57 
of the second schedule of Act XV of 1877 was 
applicable ; but, so far as the plaintiff sought to 
enforce his charge against the property pledged, 
the suit fell within Art. 120. Him Ghand Baboo 
V. Jagahundhu Ghose, I. L. R. 22 Calc. 21, followed. 
Madan Mohax Lal r. Kanhai Lal. 

[17 All. 284 

— Art. 69. 

See Art. 60. ^ 

[18 Mad. 390 

1. — Art. 60. — Deposit — Loan— Demand.] The 
plaintiff claimed to recover from the defend- 
ant, who was his grandfather, the ^sum of 
Rs 4,917, vrhich was the amount standing to his 
credit in an account in the defendant’s books. 
In November, 18G9, the plaintiff being then one 
year old, his mother (the defendant’s daughter) 
paid over to the defendant the sum of Rs. 650, 
and at her request the money was credited in the 
books of the defendant’s firm in the name of her 
son the plaintiff. A further sum was similarly 
paid over by her in December, 1871, and at her 
request w'as credited to the same account. The 
plaintiff alleged, and the Court found, that these 
sums were presents which had been made to him 
on his birthday and other auspicious occasions. 
The said sums had been carried over from year to 
year in the firm’s books, the interest being added 
each year, but no payment had ever been made to 
the plaintiff, or on his behalf, out of the sum so- 
standing to his credit. Compound interest had been 
allowed in the account, and, on the 9bli November^ 
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1893, the amount standing to the credit of the 
plaintiff was Rs. 4,917. The plaintiff contended 
that the money ha^been paid to, and accepted by, 
the defendant as a deposit to be held in trust fdr 
him. The defendant alleged that the money in. 
question had been lent to him by the plaintiff’s 
mother, and contended that the plaintiff's claim 
was barred by limitation : — Held, that the plain- 
tiff’s claim was not barred. The defendant stood 
in a fiduciary position to the plaintiff, and there- j 
fore there was a deposit within the meaning of ! 
Art. 60 of the Limitation Act (XV of 1877). and j 
limitation did not commence to run until demand. \ 
Dorabji Jehakgir Randiva v . Muncherji j 
Bomanji Pa^ithaki. I 

[19 Bom, 352 ! 

1 

in the same case, on appeal, affirming i 
the decision of the Court below, that the defend- I 
ant had held the money not as a Joan but as a j 
deposit ; that Art. 60 of the Sch. II of the Limi- j 
tation Act (XV of 1877) applied; and chat the ; 
plaintiff’s claim was not barred. Muncherji ; 
Bomanji Panthaki v. Dorabji Jehangir Ran- ' 

DIVA. 

[19 Bom. 775 

2, — Art. 60 and Art. 59.— deposited \ 
— Baiiher and customer — Monen lent-^Dcj^osit — i 
Giiuse of action — Demand f\ A, at the suggestion ; 
of B, a'sbopkeeper, deposited with him certain | 
sums of money on che terms that the money ■ 
should be repaid with interest on demand. It ■ 
appeared that B was in the habit of receiving | 
deposits from his customers on such terms. A j 
having died, his widow and administratrix sued | 
more than three years after the date of the deposit : 
to recover the amount deposited, the money hav- | 
ing been demanded within three years of the date 
of the suit : — Iltdd. that the suit wa.s governed by j 
the Limitation Act. Sch. ' II, Art. 60, and not by ; 
Art. 59, and acccr iingly was nob barred by limi- i 
tation, Perundevitayar Amm A L V, Nammal- j 
VAR. OKETTI. I 

: [18 Mad. 390 | 

, Art, 61. I 

See Art, 120. 

[20 Mad. 23 

, Art. 61. — Suit for ‘7no7iey j)atiahle to the i 

plaintiff for ^noney for the defendant — Suit \ 

for account — Lhiiitation Act, Sch. II, Aid. 120.] i 
Under an award two persons "were made liable 
each for the payment of a moiety of the expenses 
of certain temples which were held jointly. One 
of the persons so made liable, alleging that he 
had paid more than his share of the expenses, 
sued the other for the balance in excess of the 
moiety which he was bound to pay under the 
award : — Held, that the suit was governed by Art. 
fit of the second schedule to the Indian Limi- 
cation Act, 1877, and that, although the taking j 
of accounts might be necessary, the suit was nob * 

W, D 
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a suit for an account to which Art. 120 of the 
same schedule might apply. Rohaii v. Jwala 
Prasad. 1. L. R. 16 All. 333, referred to. RaAIAN 
Lalji Maharaj V. Gopal Lalji Maharaj. 

[19 All. 244 

Art. 62. 

See Art. 97. 

[18 Mad. 173 

See Art, 12o. 

[18 All. 430 

, Art. 62 . — Separation in Hint Elncln 

family — Suit for .diare in joint property — Limita- 
tion Act, Soil. If Art. 127.] Ac tiie separation of 
members of a joint f.imily sioveriied by tlie Benares 
School of Hindu law, in 1885, the unrealized debts 
of the family were left undivided. The debts were 
subsec|uenbly realized 'ny some of the members of 
the separaced family. In a suit brouglit by the 
other members in 1893 {inter alia) to recover their 
shares in the debts .so realized: — Held, that the 
claim of the plaintiffs could only be treatf^d as 
coming uuder Art. 62. Sch. II of the Indian Limi- 
tation' Act (XV of 1877), and the claim in respect 
of such of the debts as were realiz ul more th.an 
three years before the institution of the suit v/a.s 
barred by limitation. Article 127 of the same 
schedule would not apply bo such a case. Thakuv 
Prasad v. Pavtab, I. L. R. 6 All. 412, referred to. 
Banco Tewary v. Doona Tew.ary. 

[24 Calc. 309 

, Art. 65. 

See Art. 116. 

[18 All. 160 

^ Art. ^6.--Payuient of bond debt by iostal- 

ineiits — lily lit to sue for wliole debt on default if 
pay-meut of any instalment— Wairer of riykt to sue, 
Aature of proif (f,\ On the loth August, 1891, 
the defendant executed a documeiit admitting 
that he was indebted to the plaiuuffs in the sum 
of Rs. 2,125, and agreeing to pay the amount 
in seven instalmenbi, the first (Rs. 4U1) to be paid 
in August, 1891, the second on th.e 28:h April, 
1892, and the remainder at intervals of six 
months. The document contained the following 
clause;— “If any of the instalments is nob duly 
paid, I am to pay the whole amount with interest 
at eight annas per cent, per annum.” The defend- 
ant failed to pay the first instahnenfc. which the 
plaintiffs admitted was now barred, but, on the 
10th June, 1895, the plaintiffs filed this suit to 
recover the remainder of the debu and interest. 
The defendant pleaded that under the above 
clause the whole sum became due on the failure 
to pay the first instalment ; that the right to sue 
ovMch then accrued was never waived, and that 
the suit was now barred by limitation \~Held, 
that the plaintiffs having failed to prove a wuaiver 
of the right of suit which accrued to them in « 
August, 1891, the suit wuas barred by limitation, 
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The waiver contemplated by Art. 76 of Sch. II 
of the Limitation Act (XY of 1877) must be 
either an agreement between the parties, or such 
conduct as will itself afford clear evidence of a 
legal waiver. Kankuchand Shivchand v. Rus- 
TOMJI HoEMUSJI. 

[20 Bom. 109 

, Art. 84. — Taxed costs of an attorney^ Suit 

for — Suit or particnlar hiisuiess, N caning of — 
Attorney and client.'] Subsequent proceedings 
taken in connection with the taxation of an op- 
ponent’s costs are not part of the suit or applica- 
tion itself. Where a firm of attorneys brought a 
suit against their clients to recover the costs of 
an application to the High Court : — JTeld^ that limi- 
tation began to run from the date of the judg- 
ment in the application. Balhrislina Pmidurang 
V. Govind SJilvajif I. L. R. 7 Bom. 678 ; and 
Rothery y. Munnings^ 1 B. &^Ad. 6, approved. 
Items of an attorney’s bill for work done, subse- 
quently to the judgment, in opposing the taxa- 
tion of the opponent’s costs, although done on 
his client’s instructions, will not take the matter 
out of the Limitation Act. Such items do not 
form part of the costs of the original application. 
Watkins v. Fox. 

[22 Calc. 943 

Administrator-General of Bengal v. 

Ch UNDER Cant Hooker jee. 

[22 Calc. 952 note 

, Art. 85. — Mutual accounts.'] To con- 
stitute a mutual account there must be transac- 
tions on each side creating independent obligations 
on the other, and not merely transactions which 
create obligations on the one side, those on the 
other being merely complete or partial discharges 
of such obligations. Thus an account consisting 
of entries of payments made by one party in re- 
duction of his debt to the other, and of payments 
madeby the latter on behalf of the former party for 
the same purpose is not a mutual account within 
the meaning of Art, 8o of Sch, II of the Limita- 
tion Act. Hirada Basaj}j)a v. Gadigi Muddappa, 
6 Mad. 142, cited and followed. A shifting balance 
is a test of mutuality, but its absence is not con- 
clusive proof against mutuality. Yelu Pillai 
V. Ghose Mahomed. 

[17 Mad. 293 

, Art. 91. 

See Art, 120, 

[16 All. 73 

1.— Art. — Suit to contest validity 

of will.] Article 9 1 of Sch. II of the Limitation 
Act of 1877 is not applicable to wills, Sajid 
Ali V. Ibad Ali. 

[23 Oalc. 1 
[L. R. 22 I, A. 171 
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2.— Art. 91, — Application of Art. 91.] Article 
91, Sch. II of the Limitation Act (SY of 1877) 
only applies to suits in whrck the docufuents 
sought to be set aside were intended to be oper- 
,ative against the plaintiff or his predecessor in 
title and would remain operative if not set aside. 
Jagadamha Oluiodhrani v. Dakhina Moliun Roy 
Chaodhri, I. L. R. 18 Calc, 808 ; L. R, 18 I. A. 
84, Janhi Kunwar v. Ajit Sinqli^ I. L. R. 15 
Calc. 53 ; L. R. 14 I A. 148. Ragliubar Byal Salm 
v. Bliikya Lai Misser., I. L. R. 12 Calc. (39; and 
Mahahir Persliad Singh v. JTuriJmr Pershad 
Narain Singh., I. L. ll. 19 Calc. 629, distinguish- 
ed. Sham Lall Mitra V. Amarenduo Nath 
Bose. 

[23 Calc. 460 


3. — Art. 91. — Suit to set aside alienation hy 
de facto manager of Hindu endowment,] The pos- 
session of the manager of a Hindu endowment 
cannot be treated as adverse to the endowment. 
Semble : Article 91 of Sch. II of the Limitation 
Act (XY of 1877) has no application to a suit to 
set aside an alienation of property by the de 
facto manager of a Hindu endowment. Unni v. 
Kunclii Animal. 1. L. 11. 14 Mad. 26 ; and Sikher 
Chund V. Pulputty Singh, I. L. R. 5 Calc. 863, 
cited. Sheo Shankar Gir v. Ram Shewak 
Chow^dhri. 

[24 Calc. 77 


4.— Art. 91 and Art. 95,— Suit to set aside 
deedt of partition on ground of fraud — Suit hy 
minor on attaining majority — Limitation Act (XV 
of 1877), ,9. 7.] A suit to set aside a deed of parti- 
tion on the ground of fraud is governed by Art. 
91 or Art. 95, Sch. II of the Limitatiou Act (XY 
of 1SS7), and must be broughc within three years 
after the minor plaintiff has attained majority 
according to s. 7 of tne Act. Chanvirapa v. 
Danava. 

[19 Bom. 593 

, Art. 92, and Arts. 93 andllS.— 

to set aside adoption — Peed of permission to adopt.] 
The merits of a claim depended upon thehuthen 
ticity of an anumati patro (deed of permission to 
i adopt) alleged to have been given to a widow by 
her husband, v/ho died in 1882. She first adopted 
in 1884 a boy who soon after died. She then, in 
1887, adopted the defendant, whose adoption the 
reversionary heirs of her husband brought thi.s 
suit, in 1888, to have set aside that 

neither Art. 92, nor Art. 98, of Sch. II of the 
Limitatiou Act (XY of 1877), was applicable to 
bar the suit. Tnere had been no “ issue ” of the 
instrument, the anumati patro, within the mean- 
ing of the former article, the term “issue” 
having no application to such a document. There 
had not, within the meaning of Art. 98, before 
this suit, been any attempt to enforce the instru- 
ment against the plaintiffs. Article 118, as the 
■ suit had been brought within due time after 
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the adoption, did not bar it. Hurri Ehusan 
Mukerji V. Upendra Lal Mukerji. 

[24 Calc. I 

[L. R. 23 I. A. 97 ^ 

5 Art, 95. 

See Art. 91. 

[19 Bern. 593 

Art. 97 and Art. 02.— Suit to o't^eover 

jiiivcliase-moiieu jjciid oti a- cold mle—Iuiilnre of 
<iO]isiderattO)i — Money had and reoeiTedf\ la 1885 
the plaintiff obtained from the defendant a sale 
deed of certain land and paid part of the pur- 
chase-money. Subsequently a judg^ment-creditor 
of the defendant’s husband sought to execute his 
-decree against the land in question, and even- 
tually, in October, 1889. obtained a decree in the 
High Court under which the plaintiff was ejected. 
The plaintiff now sued in 1892, less than three 
years from the date of the lastunentioned decree, 
to recover the sum paid by him to the defendant 
as abovementioned ; — JleUf that the suit was not 
barred by limitation. Yenkataxarasimhulu 
Pera'.mma. 

[18 Mad. 173 

■ , Art. 99, 

See S. 4. 

[IS Ail. 206 

See Art. 120. 

[20 Mad. 23 

, Art. 109. 

See Art. 36. 

[22 Calc. 877 

— , Art. 109. — Mesne 2)rofits— Wrong -doers 

bidcvendent of the defendant— Civil Procedure Code 
(1882), s, 211.] In a suit brought on the 26th 
September, 1893, for mesne profits of land, for the 
possession of which a decree had been previously 
obtained against the defendant, the plaintiff 
claimed damages in respect of the Fusii years 
1297 — 1300, the year 1297 F. ending on the 28th 
September, 1890. The defendant objected {Inter 
alia) that the claim in respect of the period beyond 
three years before the date of suit was barred 
by limitation, and that she was not liable for 
profits of the lands from which she had been 
dispossessed by others : — Held (1) under Art. 
109, Sch. II of the Limitation Act, the defend- 
ant was liable for the mesne profits received by 
her or which she might have with due diligence 
■received during the three years before the date of 
suit, and not before. The period of three years 
fixed has no reference to the time when rents fall 
due. Byjnatlh Per sad v. Badlioo Singh, 10 
W. R. 486 ; Thahoor Bass Aoharjee Chiicherbutty 
V. Shoshee Bhoosun Chatterjee, 17 W. R. 208; and 
Thahoor Bass Roy Chowdhry v. Nohin Kristo 
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Ohose, 22 \V. R. 126, distinguished. (2) In the 
case of every "wrong the liability of the defend- 
ant is limited to damages for the wrong which 
he has himself done. With reference to the defi- 
nition of mesne profits in s. 211 of the Civil 
Procedure Code, if the defendant was excluded 
from possession, she could not be said to have 
actually or even impiiedly received the profits, 
nor could she with ordinary or extraordinary 
diligence have received them ; the ease was re- 
manded to determine what mesue profits were 
payable between the 26th September, 1890, and the 
date, if any, when dispossession was proved. 
Abbas v. Fassihudbix. 

[24 Calc. 413 

1, — Art. 110. — Madras Bent Beeocery Aci 

{M^adras Act VIII of 1865), s. 10— Suit for arrears 
of rent— Bate from which limitation In 

a suit for arrears of* rent due under a decree given 
under s. 10 of the Rent Recovery Act (Madras 
Act VIII of 1865) the period of limitation in 
Art. lie, Sch. II of the Limitation Act. com- 
mences from the date when the plaintiff was in a 
position to sue for rent, /.e., the date of the 
decree. wSobhanadri Appa Rau t;. Chala- 

:viA>iXA. 

[17 Mad. 225 

2. — Art. 110. — Madras Rent Recovery Act 
(Madras Act VIII qf 1865), ,s. 10 — Suit to recocer 
arrears of rent — Proceedings In Revenue Court to 
enforce accefdance of pottah tendered — Time from 
which 'period of limitation is computed.'] In a 
suit for rent for a period which had expired more 
than three years before the date of the plaint, it 
appeared that proceedings had taken place in a 
Revenue Court under the Rent Recovery Acs 
(Madras), 1865, to enforce acceptance by the 
defendant of VMQjyottah tendered by the landlord. 
These proceedings had terminated on appeal in 
favour of the landlord less than three years before 
the institution of his suit : — Held, that the period 
of limitation applicable to the suit was not com- 
putable from the date of the termination of the 
proceedings under the Rent Recovery Act, and 
that the suit was barred by limitation. Sohhanadri 
Appa Rau v. Ghalamanna, I. L. R. 17 Mad. 225, 
overruled. Sriramulu v. Sobhanadri Appa 
Rau 

[19 Mad, 21 

, Art. HS.-Specifc Relief Act (I of 1877), 

s. SO— Suit for balance due under an award.] A 
suit for the recovery of a balance of money due 
under the terms of "an award, being virtually a 
suit for the specific enforcement of the award, 
is, by reason of s, 30 of the Specific Relief Act, 
1877, subject to the limitation prescribed by Art. 
113 of Sch, II of the Limitation Act, 1877. 
Snhho Bibi v. Ram Snhh Bus, I, L» R. 5 Ail. 2-63 , 
followed. Raghubar Dial v. Madan Mohah 
Lal. 

[16 AU. 3 
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1, — Art. 115. — S 2 i.it on contract unregistered 
-^Money due undei' unregistered contract giayahlc 
on demand — Money to he paid for particular pur- 
pose — Co7istruetion of agreeinent^ The plaintiffs 
were husband and wife, and they were married 
on the 14th Mctroh, 1888. On the day of their 
marriageThe defendant, who was the father of 
the first plaintiff, gave him a note addressed to 
his (the defendant’s) firm as follows : — '* Do 
you be pleased to pay Es. 7,000, namely, severi 
thousand, for ornaments in respect thereof, 
together with interest thereon at the rate of Ha. 4, 
namely four, per one centum per one annum, 
within a period of 3, namely three, years from 
this day.” The first plaintiff took this note to the 
defendant’s firm, and in return received the fol- 
lowing document addressed to himself ; — “ You 
sent one chitld (note) for Rs. 7,000, namely, 
seven thousand, on me. The sum which your 
father caused to be paid to you in respect of the 
ornaments appertaining to j^ur marriage has 
been credited to your account, bearing interest at 
4, namely four, per cent. For the same this 
receipt * has been given in writing.” Ko moiiey 
was actually paid by the defendant to the plain- 
tiffs, and none was lodged with the defendant’s 
firm by the plaintiffs, but subsequently to the 
above transaction an account was kept in the 
defendaTit’s books, in. which the first plaintiff 
was duly credited with interest every year. In 
March, 1894, the first plaintiff demanded from the 
defendant the amount standing to his credit out of 
his account. Tae defendant pleaded limitation : — 
Held, that the purpose for which the money 
was to be paid, viz., the purchase of ornaments 
for the wife, indicated that it was the intention 
of the parties that payment should not be made 
until the plaintiffs were prepared to purchase 
ornaments, and that until then the money should 
remain with the defendant’s firm. The intention 
was that the money should not be paid until the 
plaintiffs required it for the purpose for which it 
was destined, and demanded it. The contract 
was not broken until the plaintiffs demanded the 
money, which they did in March, 1894. Article 
U6 of Sch. II of the Limitation Act (XV of 
1877) applied to the case, and the .suR was not 
barred. MiL^froHERJi Bomanji v, XasssuwA^^Ji 
Manchbsji. 

[20 Bom. 8 

2. — Art. 115. — Breach of contract — Rifusal 
to perforin contract of sale — Cause of action — 
Suit for refund of Qiioney ~ Continuing bi’cach ,'] — 
T, who was the uncle of the first defendant and 
t-he father of the second defendant, agreed with 
0 to sell certain land to him for consideration re- 
ceived, and to cause the land, then standing in the 
name of a third party, to be registered in G's 
name. It was further agreed that if T failed to 
convey and cause the change of the revenue 
registry, T should return the purchase-money. 
0 was put in ■'possession, but in 1890 the second 
defendant conveyed the land to one M who ejected 
0 : — Held, that the breach did not occur prior 
to November, 1890, and that the suit was not 
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barred. Chixin^atambi Gounden v. Chinnana 
Gout^den. 

[19 MaO: 391 

1. — Art. Registered bond executed by 

uiinor.'] A sum of money was advanced by the 
plaintiff to a minor who gave a bond for the 
amount and duly registered the same. In a suit 
on the bond it was urged on behalf of the minor, 
who had not attained majority at the time the- 
snit was filed, that he was not liable under the 
bond, and that the fact of its being registered 
could not help the plaintiff, and consequently the 
suit was barred by limitation, being brought more 
than three years after the advance was made : — = 
Held, that in such a case the bond could not be 
ignored and treated as non-existent, being the 
basis of the suit, and that on its being proved to 
have been executed by the minor in respect of 
money advanced for necessaries, effect must be 
given to the fact of registration, and the suit 
having been brought within six years from the 
date of the bond was not barred by limitation, 
and the plaintiff was entitled to a decree. Sham 
Cbaran Mal V. Chowdhry Debya Singh Pah- 
raj. 

[21 Calc. 872: 

2. — Art. 116. — Suit on mortgage— Claim for 
interest post diem in absence of covenant — Claim in 
nature of damages.'] The defendants hypothe- 
cated to the plaintiff to secure repayment of Pi 
debt, their interest in certain lands. The hypo- 
thecation deed was executed in 1875 and regis- 
tered, and it contained the following terms with 
regard to interest and the repayment of the 
debt: — •’We (the obligors) shall pay interest at 
7 per cent, per annum before the Both October cf 
each year ; we shall pay in full the principal 
amount on the SOth October, 1878, after clearing off 
the interest, and redeem this deed : should we 
fail to pay the interest regularly according to the 
instalments, we shall at once pay the principal 
together with the amount of interest.” Default 
was made in the payment of interest in 1876. 
The plaintiff, in 18SS, sued the executants of the 
above instrument and their heirs and representa- 
tives to recover the principal together with inter- 
est up to date. The Court of first instance held 
that the claim for a personal decree was barred 
by limitation, but passed a decree directing 
the sale of the hypothecated land in default- 
of payment of the principal together with 
interest up to date. On appeal : — Held, that since 
the instrument did not provide for interest post 
diem, any claim in the nature of a claim for 
such interest could be allowed by way of damages 
only, and w^as not a charge on the land ; and 
treating the claim as one for damages for failure 
to pay the principal on the SOth October, 1878, such 
claim was barred by limitation under Art. 116, 
Scb. II of the Limitation Act. Badi Bibi Sahibal 
- y. Sami Pillai. 


[18 Mad. 257* 
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But SCO Rama Reddi v. Appaji Reddi 

^ [IS Mad. 248 

where interest dleui was allo\Ye<i. though 

'barred. 

3. — Art. IIQ,— Siut for Interest po^it dicvi in 
absence of covenant— Suit on mortgaged] The 
])laintiff sued in 1893 to recover principal together 
with interest due up to date on a mortgage which 
'provided for the repayment of principal and in- 
terest in December, 18S2, but contained no coven- 
ant for the payment of interest g^^ost diem :~IIeld, 
that the claim for interest post diem was barred 
by limitation. Thayar Ammal i\ Lakshmi 
AMMA b. 

[18 Mad. 331 

4. — Art, 116, — Claim for Interest on money 
due under registered mortgage-deed — Interest AH | 
{XXXII of 1839).]^ Article 'il6 of Scb. II of Act | 
XV of 1877, applies to a claim to have in- I 
terest allowed under Act XXXII of 1839, in 
respect of the non-payment on the due date of ! 
ihe money due under a registered mortgage-deed, 
if the suit is not brought within six years of the 
breach of coniract, Nariisdra Bahadur Pal 
' i-. Khadim Husain. 

[17 All. 581 

But see Mathura Das v. Narindar Baha- 
dur 

[19 All. 39 
[L. R. 23 L A. 138 

in which this decision was not approved of by the 
Privy Council. 
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mortgage v/ithin the meaning of a. S3 of 
the Transfer of Property Act (17 of 1832); and 
that being so, that it becomes a charge o.i the 
mortgaged property, and the period of limitation 
I applicable to the claim for such interest is twe' ve 
years, under Art. 132 of Scb. II to the Limit;. tioii 
Act (XV of 1877). Moti Sixgh v, Ramoh vri 
Singh. 

[24 Calc. 6S9 

0.— Art. 116. — Suit for arrears of sialnte- 
nance — on ehrar execuied by priest of Ifinda 
idol creating charge on ojferhigs to idol — tilght of 
priest to cliarao (offerings to idol).] In a suit 
upon an ekrar executed by the priest; of an idol 
for recovery of arrears of maintenauce, and for 
a declaration that the money due was realisable 
from the surplus of the chavao (offerings to the 
idol), and recoverable from the defendant’s suc- 
cessors in olHce : — Held, that the limitation appli- 
cable to the case w*as that prescribed by Art. 1 IC, 
Sch. II of the Limitation Act {XV of 1877). 
Articles 123 and 129 do not govern the case, as 
they relate to cases in which the right of main- 
tenance is based on the Hindu law. Hobocoomar 
Mooliliopndhtja v. Slrn Mullich, I. L. R. 6 Calc. 
91, referred to. Girijanund Datta Jha « 
Sail A JAN AND Datta Jha. 

[23 Calc. 645 

7. — Aj^t. 116.--.S?/B for rent — Registered con- 
tract signed by lessee only.] In a suit for rent 
accrued due more than three years before the 
date of the plaint, it appeared that the contract 
between the landlord and tenant was comprised 
in a registered document which was signed only 
by the latter :—IIdd, that the suit was not barred 
by limitation. Ambalavana Pandauam f. 
Vagukan. 

[19 Mad. 52 


5. -Art. 116. — Mortgage by conditional sale — 
Interest after due date — Interest Act (XXXII of 
1839 ) — Limitation Act, Art. 132 — Transfer of 
Property Act, s. 86.] Held, by a majority of the 
Full Bench (Maclean, O.J., U’Kinbaly, J., and 
Macpherson, J.) that when a mortgage bond 
contains no stipulation for the payment of interest 
after the due date, interest is payable by virtue 
of the Interest Act (XXXII of 1839). Article 
lid of Sch. II to the Limitation Act prescribes 
the period of limitation in such a case : and 
-therefore only six years’ interest after the due 
date at 6 per cent, per annum is recoverable. The 
mortgagor cannot redeem until he has repaid the 
principal sum with such interest and costs. 
Gudri Koer v. Bliubanesivari Coomar Singh, 
I. L. R. 19 Calc. 19, approved; Mathicra Das v. 
JXarindar Bahadur Pal, I. L. R. 19 All. 39 ; L. R. 
23 I. A. 138 ; Cooh v. Fowler, L. R. 7 H. L 27; and 
Bilivamjit Tewari v. Burga Dyal Teioarl, I. L. R. 
21 Calc. 271, referred to : — Held (by Trevelyan 
and Banerjee, JJ.) that the interest after due 
-date should be regarded as interest due on the 


3,— Art. 116. — Suit for breach of contract in, 
writing registered — Stipulation as to amount of 
profits of property sHd.] The plaintiffs purchased 
certain immoveable property from the defendants 
by a registered sale deed on the 20bh of June, 
1888. It was stipulated in the sale deed that if 
the profits of the property should be below 
Rs. 300, the vendors would make good the deS- 
ciency. The vendees sued upon this contract on 
the 19fch of September, 1892, alleging that tUe 
profits amounted to only Rs. 177-1-0 : — Held, that 
the suit as regards limitation was governed by 
Art, 116 of the second schedule of Act XV of 1877, 
and not by Art. 65. Klslieyi Lai v. Klnloch, 
I. L. R. 3 AIL 112, referred to. Amanat Bi3i 
V . Ajudhia. 

[18 AH. 160 


, Art. 118. 

See Art, 92. 


[24 Calc. 1 
[L. R. 23 I. A. 97 • 
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See Aet. 140. 


[21 Bom. 159 


See Art. 61 o 

[19 AIL 244: 


See Art. 141. 

[21 Bom, 376 

1.— Art. IIS.— Suit for^jossesdoii where adop- 
tion is set %ip — Hioidu hML\ jidoptiofi.J ^ Against a 
claim for the proprietary right by inheritance 
brought by the nearest landhu, or cognate heir, 
of the deceased, the defendant, in possession, set 
up his adoption by the widow tinder her husband’s 
authority. The Courts below had found that no 
such authority had been given, and that the 
widow, not adopting to her husband, had adopted 
the defendant as her son: — Ueld^ that on the facts 
found, this "was nob a •suit to which limitation 
under Art. 118, Sch. IT, Act XV of 1877. was 
applicable. Lachman Lal Chowdhri v. Ivax* 
HAYA LAL MOWAE. _ ^ 

• [22 Calc. 609 
fL. B. 22 lo A. 51 


2.— Art. 118 .— for possessiori of property 
incidentally necessitating the setting aside of . or de- 
claration of invalidity of, anadoptionf] Article 1 18 
of Sch. II of the Indian Limitation Act applies 
only to suits for a declaration that an adoption is 
invalid or in fact never took place ; it does not 
apply to a suit for possession of property merely 
because it may be necessary in order to give 
e^eeb to the relief claimed in such suit to find 
th.ab a given adoption is invalid. Basdeo v. 
Gopal, I. L. R. S All. 614 ; Ghandlmrap Singh v. 
Lacliman Singh, I. L. R. 10 All. 485; Padojirav v. 
Ramrav. I. L. R. 13 Bom. 160 ; and Lala Parhhu 
Lai V. Mijlne, T. L. R 14 Calc. 401, referred to. 
Natthu' Singh v, Gglab Singh. 

[17 All. 167 


3, — Art. IIS. — Suit for possession hy Hlucln 
widow as heiress-— Pefendaut in possession, under an 
aileyed adoption.'] A Hindu died in 1884, leaving 
the 'plaintiii, his widow, and certain landed and 
other properties. The defendant claimed, to the 
knowledge of the plaintiff in 1385, to hare been 
adopted by the deceased, and from that date he 
had claimed as an adopted .son to be entitled to the 
estate of which the plaintili never enjoyed posses* 
sion. She now sued in 1893 for posse.ssion with 
mesne profits aheging in the plaint that the 
adoption had been falsely set up, but seeking no 
declaration with regard bo it ; — fldd,, that the 
suit was barred by limitation. Parvati-ii AMiiiAL 
V. Saminatha Gurukal. 

[20 Mad. 40 

, Art. 120. 

See Art. 32. 

[24 Calc. 160 

See Art. 57. 

[22 Calc. 21 
17 All. 284 


' See AeTo 144— Immoveable Peoperty. 

^ [19 Bom. 48 

See Mahomedan Law—EndowmenTo 

[IS Bom. 401 

See Trust. 

[18 Bom, 551 

1. —Art. 120, and. Arts. 49 and 123,— 

Sait by Mahomedan widow to hare declared her 
right by local custom to life interest in estate of 
her husband — Suit for distrihutire share of pro- 
perty — Suit for moveable property wrongly taken.] 
To a suit by a Mahomedan widow against the 
brother of her deceased husband to have declared 
her right to possess for life the estate of the 
latter in accordance with a proved local custom, 
Art. 120, Sch. II, Limitation Act (XV of 1877),. 
was held applicable, it not being a suit for a 
distributive share of property within the mean* 
ing of Art. 123 of the same ; nor a suit for 
specific moveables wrongly taken within the 
meaning of Art. 49, and no other article of Sch„ 
II being applicable. Mahomed Riasat Ali v. 
Easin' Banu. 

[21 Calc. 16T 
[L. R. 20 I. A. 155- 

2. — Art. 120. — Liability of son for fathers 

debts— Suit for money against sons of a deceased 
judgment-debtor — Decree for money against father- 
to be discharged by iustalmemts— Previous eeceou- 
tlon proceedings — Porni of decree.] A personal 
decree on a mortgage was passed against a Hindu 
(the mortgagor) and his two sons on the iSth 
October, 1877. The decree provided for payment 
of the secured debfcin various instalments by lhay, 
1895. The mortgagor died in 1883, having dis- 
charged part of the debt. The decree-holder having 
attached certain family property iu esecution, the 
mortgagor’s two younger sons, who had not been 
born at the date of the above decree, objected 
that their shares were not liable to attachment. 
This objection prevailed, the Court expressing the 
opinion that the matter in controversy should be 
determined iu a regular suit. The other defend- 
ants in the suit of 1877 had both died in the 
interval, one of them leaving infant sons. The- 
decree-holder (in whose sole name the mortgage 
stood) now sued the sons of the mortgagor and 
their infant nephews in 1891 for the payment out 
of the family property of all the unpaid instal- 
ments that the period of limitation appli- 

cable to the suit was six years, and that time 
began to run for the purposes of limitation from 
the date when each instalment would have become 
due from the deceased judgment-debtor ; and that 
the plaintiff was entitled to a decree for payment 
out of the family property of all such instalments 
as would have so become due at the date of the- 
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suifc, and for a declaration only as to the subse- 
quent instalments, Ramayya v. Venkatarat- 
NAM. ^ 

[17 Mad. 122 

3. — Art. 120. — Suit, to aside an instru- 
ment — S‘u't for inainteuiance of possession in joint 
farnihj 2 ^roj)erty — Limitation Act, 1877, Sch. 77, 
Art. 91. J The plaintiff sued for maintenance of 
possession in certain joint family property by 
caricehnent, so far as his interest was concerned, 
of a certain deed of sale by which anotlier co- 
parcener ifi the same property had purported to 
convey the whole to a stranger : — Tfcld, that the 
limitation applicable to such a suit was that pre- 
scribed by s. T20 of Sch. II of the Limitation Act, 
1877, and not tlmt prescribed by Art. 91. Soljha 
Pandey v. Baliodra Bill, I, L. R. 5 All. 322, referred 
to; Janki Knnwar v. Ajit SinyJi, I, L. R, 15 Calc. 
68, distinguished. Dix DiAL r. Har Nabain. 

[16 All. 73 

4. — Art. 120. — Suit to set aside inralid trust 
— Conveyance to trustees.'] L'nder Art. 120, Sch. 
11 of the Limitation Act (XY of 1877). the right 
to recover property settled on invalid trusts 
accrues directly the property is conveyed to the 
trustees. CowASji XowROJi Pochkhanawalla 
V. Rustomji Dossabhoy Setna. 

[20 Bom. 511 

5. — Art. 120. — Esmlusive occupation if joint 
lands Jjy some of the co-owners~Suit hy the other 
joint tenants for compensation.] Some of the i 
joint tenants of certain lands took the use and 
occupation of part of the joint lauds, to the ex- 
clusion of the other joint tenants, v.- ho afterwards 
brought a suit for compensation for such use and 
occupation : — Held, that the period of limitation 
for such a suit was governed by Art. 120 of the 
Limitation Act ; and that therefore the plaintiSs 
were entitled to recover compensation for six 
years, Wats OX k Co., v. Ram Chand Dutt. 

[23 Calc. 799 

6. — Art. 120. — Suit to recover haq-i-clialia- 
runi—Suit for money had and received — Limita- 
tion Act, Art, 62,] Held, that the limitation 
applicable to a suit by a zemindar to recover haq- 
i-chaharum. alleged to be payable to him by 
custom on the sale of a hon.-ie. was that prescribed 
by Art. 120 of the .second schedule of the Indian 
Limitation Act, 1877, and not that prescribed by 
Art. 62, Kirath Cliand v. Oanesh Prasad, I. L. R, 

2 All. 3.1S, approved; JVanhu v. The Board of Beve- 
nue for the AYTK P. I. L. R. 1 All. -114. referred 
to : R'lghn jSoith Prasad y. Girdharl Bus, Weekly 
Notes All. (1893) 65. dissented from. Sham 
Chand v. Bahadur TIpadhia. 

[18 AU. 430 

7. -Art. 120, — Decree for rent against tenants 
jobitly — Bu'ccution against one defend ant— Suit 
hy him for contrihution — Limitation Act, Ao'is 
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61 amd 99.] The holder of a zemindari village 
obtained a decree jointly against sixty-eight 
persons, including the present plaintiff and de- 
fendants. for Rs. 4,100, being rent accrued due on 
lands in the village, and in execution he brought 
to sale property of the plaintiff, and on the 28th 
October, I SS9. he received, out of the sale proceeds, 
Rs. 2.650. The .share payable by the plaintiff 
was Rs. 183-10-10 only, and he instituted the 
present suit against the defendants on the 2Sth 
I October, 1892, to recover the amounts w'hich they 
I were liable to contribute : — Held, that Limitation 
[ Act. Sch, II. Art. 99, did not govern the case, 
and that, whether Art. 61 or Art. 120 was appli- 
cable. the suit was not barred by limitation. 
Pattabhiramayya Naidu v. Ramayya Xaidc. 

[20 Mad. 23 

8.- Art. 120.-5//J7 to recover from the. 
?ridow of a demised ALahomedan money realised 
hy her on account of (I debt due to the deceased.] 
Held, that a suit brought by the other heirs to 
recover from the widow of a deceased Maho- 
medan a .sum of money said to have been realis- 
ed by her on account of a mortgage debt due to 
her decessed husband, was a suit to which the 
limitation applicable was that prescribed by Art. 
120 of the second schedule to the Indian Limi- 
tation Act, 1877. Mahomed Riasat AH v. Hasiih 
Banu, I. L. R. 21 Calc. ; Slthammn v. ATa- 
rayana, I. L. R. 12 Mad. 487 : and Kundun Lai 
V. Bansldliar. I, L. R. 3 All. 170, referred to. 
IJmardaraz Ali Khan v, Wilayat Ali Khan. 

[19 AIL 169 

, Art. 122 . — Suit on harre I judgment debt 

— Suit for administratio?i — Mortgage decree — ■ 
Transfer to High Court for e.xsc\ition — A ppllcation 
for execution" by sale — Civil Procedure Code 
(1882), ss. 227, 230 ('i// 7 214: - Tran.fer of Pro- 
perty Act (Zre/ 1882), 67. 89 99— 7i- 

mitatlon. Act {XV of \%77). Sch. IT, Arts. 179 and 
180.] On the 29th September, 1S82, a decree was 
obtained against the defendant’s husband in a suit 
on a mortgage by the latter dated the Gth April, 
iSSO. On the 27th July, 1833, an order w'as made 
for transfer of che decree to the High Court for 
execution. On the 8th April. 1S8G, the mortgagee 
applied to the High Court for execution by attach- 
ment of the mortga,ied properties, and. in the 
same vear an order for attaelment was made. 
The inortgasee died in April, 1S92; and on the 
20th August, IS94, the plaintiff (his widow and 
administratrix) applied to the High Court for an 
order absolute for sale of the mortgaged proper- 
ties under s. 89 of the Transfer of Property Act. 
On the 5th January. 1895, the application was 
refused, on the ground that _the_ mortgaged pro- 
perties were outside the territorial jurisdiction of 
the High Court, The plaintiff then instituted 
the present suit, in which she sought {iAer alia) 
administration of the estate of the mortgagor 
(who had died before the mortgage suit was filed), ^ 
asked for the sale of such properties as might 
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he found subject to sucbi mortgage : — }1eld (affirm- 
ing the decision of Sale, J.), that T\'hether the 
plaintiff sued on the original debt or on the decree 
of the 29th September, 1882, the suit was barred 
by limitation :~Held, also, that, even apart from 
any question of limitation, the suit was not main- 
tainable by reason of the provisions of ss. 230 and 
244 of the Civil Procedure Code, the questions 
.-arising in the suit being such as should have been 
determined in execution of the decree, and not 
by a separate suit. JoG-EMAYA Dassi r. Xhac- 
KOiiONi Dassi. 

[24 Calc. 473 

, Art. 123. 

See Aet. 120. 

[21 Calc. 157 
[L. R. 20 L A. 155 

, Art. 123. — Siutfor legacy under a will 

— Gauae of action — Amendment of ■plaint.] A suit 
was brought in May, 1894, by a legatee claiming 
under the will of a testator, v/ho died on the 8th 
December, 1881, against the executors of the will. 
The plaint did not epecifically ask for payment of 
the legacy or for ascertainment of the share in 
the residue due to the plaintiff, but set forth 
certain alleged acts of misconduct ou the part 
■of the defendants with respect to their dealings 
with the property, and prayed the Court to call 
for an account, to set aside certain sales of the 
property made by the defendants, and for damages. 
The Court of first instance, wdthoufc going into 
the merits, held that the suit was really for an 
account, and dismissed it as being barred. On 
appeal to the High Court: — Held., that the plaint 
should have been amended in order to show 
clearly that the plaintiff really was trying to 
recover his legacy from the defendants personally, 
and that therefore the suit fell within Art. 123, 
Sch. II of the Limitation Act, which gives a period 
of twelve years from the dat-e the legacy became 
due. and, that being one year after the testator’s 
death, (or the 8r.h December, 1882), the suit was 
in time. Cdrsetjee Pestonjes Bottliw^alla 
« j. Dadabhai Eduljee. 

[19 Mad. 425 

1. — Art. 124. — Bait to have the appointment 
uf a hirnam declared void— Bait for hereditary 
ofice.'] A suit by existing harnams, to hnive the 
appointment of another person as a harnani 
jointly with themselves declared void, does not fall 
within the provision of Art. 124 of the Limi- 
tation Act. Lakshminaeayanappa t?. Venkata- 

BATNAM. 

[17 Mad, 395 

2. — Airt. 124. — Bmt for declaration of right 

as hliadims of temple and for Uivji of worship 

Suit for hereditary officej] The plaintiffs sued for 
a declaration th.at they were hhadims of a certain 

' Mahomed an durga anci as such entitled to perform 
the duties attached to that office for 21 days in 


each month, and during that period to receive 
the offerings made by the worshippers at the 
dnrga: — iJeZrA that the suit, beTug a claim to an 
hereditary office, fell under Art. 124 of the Limi- 
tation Act, and was not barred by limitation. 
Sarkum Abu Torab Abdul Waheb y. Bahamak 
Buksh. 

[24 Calc. 83 


, Art. 125. — Alie7ia-tlon — Decree in a 

collusive suit against a Hindu loidow.'] Held., that 
the action of a Hindu widow, in causing a collu- 
sive suit to be brought against her and confessing 
judorment therein, whereby the plaintiff in that 
suit got a decree for possession of property of 
' which the wudow was in possession holding a 
, Hindu widow's estate, amounted to an •'Aliena- 
I tion ” of such property within the meanins* of 
; Art. 12.5 of the second schedule of Act XV of 
i 1877. Sheo Singh v. Jeoni, 

: [19 AIL 524 

I , Art. 127. 

Bee Art. 62. 

[24 Calc. 309 

■ See Onus op Proof— Limitation and 

i Adverse Possession. 

[18 Bom. 518 

I 1. — Art. 12 ^,— ‘Joint family g) r ope rty— Suit 

I by Haho/nedan for possession of share hy inheru 
; tanee.'} Article 127 of Sch. II of the Limitation 
i Act (XV of 1877) does not apply to a suit by 
Mahomedaus for possession by right of inheri- 
I tance of shares in the property of their deceased 
1 ancestor. Mahomed Akram Shah a v, Anaebi 
i Ohowdhrani. 

I [22 Calc, 954 

1 2.-Art. 127. — Hindu law — Partition — Pro^ 

! perty excluded from partitio7i.'] The members of a 
joint Hindu family made a partition of family 
property in 1877, reserving undivided, however, 
certain land and the capital and assets of their 
family business which remained under the con- 
: trol and in the possession of one of them, vk„ the 
present first defendant. The plaintiff, who was a 
member of the family, demanded his share in the 
undivided property on the 4th of March, 1882, and 
the defendants refused to give effect to his claim. 
The plaintiff in 1892 sued for his share in the 
property : — Held, that the property in question 
was co-parcenary property notwithstanding the 
transaction of 1877, and that the plaintiff’s suit w'ae 
not barred by limitation. Muthusami Muda- 
LIAR V. Xallakulantha Mudaliar. 

I [IS Mad, 418 

S.-Art. 127. — Exclusion from share in a 
portion of joint property,'] The fact that the 
plaintiffs were not excluded from their share in 
part of the joint property does not prevent Art. 
127, Sch. II of the Limitation Act (XV of 
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1877) from oparating iu respect) of another part 
from which they bad been excluded to their 
knowledge. VisiJxu lUMCirAXDEA v. G.iXESH 
APFAJI CHAUDHAin. , 

[21 Bom. 325 

4.— Art, 127 and Art. 144. — Banitio'ti 

effected loitliout tdhing 'into acco7i:it a mhw)' ce- 
parce7?e7' — In valui ■jiaTtltlon — Adverse possession 
— elusion from joint 2 eropertyd] Three brothers, 
L and AT, were members of a joint Hindu 
family. In 1862. 5 and I< divided the wliole of 
the family property between them without reserv- 
ing any share for their brother K, who was 
then a minor. K lived with X as a member of 
his family, X died in 1867, leaving a childless 
widow, with whom K continued to live till his 
death in 1876. X left an infant son (the plain- 
tiff), only a year old. Subsequently S died in 
1887, leaving two widows without issue. In 
3889, the plaintiff, beiug still a minor, sued by his 
next friend to recover the family property in the 
possession of the widows of L and S :—IIeld, 
that the suit was not barred by liniif-ation, either 
under Act IX of 1871 or Act XV of 1877, in 
the absence of any evidence showing that K 
ever demanded partition and was refused, or that 
he was excluded to his knowledge from all parti- 
cipation in the family property. Kuii^hnabai v. 
Khaxgowda. 

[18 Bom. 197 

5 Arts. 128 and 129. 

See Art, 116, 

[23 Calc. 645 

, Art. 132. 

See Art. 116, 

[24 Calc. 699 

See Art. 147. * 

[20 Bom. 408 

1. — Art. 132. — Purclidse-moneii, Suit ly 
vendor to rceover.l The defendants purchased 
land from the plaintiff, and gave bonds for the 
purchase-money. These bonds were not registered, 
and were therefore not admissible in evidence: — 
Held, that the plaintiff, as vendor, was under no 
necessity to rely on the bonds in order to establish 
a charge in the property sold in respect of the un- 
paid purchase-money. Unpaid purchase-money 
is a charge on the property in the hands of the 
vendee, and the claim to enforce it falls under 
Art. 132, Sch. II of the Limitation Act. Yirchand 
Lalchaxd V . Kumaji, 

[18 Bom. 48 

2. — Art. 132. — Suit for payment of annuity.'] 
A plaintiff whose right to receive a yearly pay- 
ment out of the income of certain immoveable 
property had been settled by arbitration in the 
course of a suit in 1864, sued in 1890 to recover from 
the then holder of the property arrears of such 
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allow’ance for two years preceding the suit. The 
plaintiff alleged, but failed to prove, that he and 
his predecessor in title had received payment of 
the allowance for the intervening years or any of 
them : — Held that the suit was not barred by 
limitation. Qhar/an Lai v. Bapuhfuii, I. L. H. 
5 bom. 6§, followed. Gaji’AT Eai v. Chimman 
Rai. 

I [16 All. 189 

I 

I 3. — Art. 132. — Suit for hittuhudl-— Whether 
\ hattuhadl is rriit mereJtj or const I tides a charge.] 

I The plaintiff .sue i for po.ssassioii of three villages 
■ granted by bis predecessor to the ancestors of the 
i defendants, on the ground that the vidages had 
i been granted on service tenure, and tiiat he wms 
I entitled to resume them. He prayed iu the .alter- 
! native for a decree for six years’ arrears of hittu- 
hadi: — TIdi. that the plaintiff was entitled to a 
decree for only three years’ arrears of hittuhadl. 
YlZIANAGARA:ir*MAHARAJAH V. SlTARAAI A RAZU. 

[19 Mad. 100 

Gonf ra Yi:nkatarama Doss v. Maharajah op 

YiZrAiHAGRAM. 

I [19 Mad, 103 note 

I 

i 4. — Art. 132. — Suit for money due on morU 
I gcuge hond— Money payahlehig lustahnents — Default 
; 'in payment of instalment- Right to sue for entire 
j amount due on default of payment of any instaU 
i meat.] Where, by a mortgage bond (hypothe- 
1 eating’ immoveable property) executed by the 
I defendants, a sum of money was made payable by 
1 four instalments, the plaintiff to be at liberty in 
j case of any default to sue either for the amount 
! of that instalment or for the whole amount due 
I on the bond : — Held, that limitation ran from the 
i date of the first default. Sitab Chaxd Nahab 
1 V. Hyder Malla. 

I [24 Calc. 281 

5.— Art. 132. —Suit for money lent on niort^ 
gage—Gause of action — Bond, Construct ion if.] Iu 
a mortgage bond, dated the IlthJuiie. 1876, it was 
stipulated that the money advanced should be 
repaid ‘‘in the month of Jeyth, I2S9, Fasli, 
being a period of six years.” The last day of 
Jejth, 1239. answ’ered to the 1st June, 1S32, and 
the period of six ye.ars from the date of the bond 
ended on the 14bu June, 1832. In a suit brought 
I upon the bond on the l2th June 3894 : — Hid 
i (Ameer Alt, J„ duhitante), that the money sued 
I for became due on the 14th June, 1882, and the 
I suit w'as in time. Rungo Bujajl v. Bahaji, I, L. 

I R. 6 Bom. 83 ; Almas Banee v. Mahomed Ruga, 

I I. L. R. 6 Calc. 239 ; and Gnamtsantmanda 
j Pandaraui v, Palaniyandl Pillal, I. L. R. 17 
i Mad. 61, referred to by Beverley, J. Latifon- 

: NESSA 17. DUAN KUNWAR. 

I [24 Calc. 382 

i 6. — Art. 132. — Hypothecitlon bond for pay^ 

\ vient on certain date—Ofi default in payment 
‘ interest ichole amount payable on demand — Mean* 
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ing of pay alio on demand Where a hypothe- 
cation bond provided for the repayment of the 
principal sum on a certain date with interest in 
the meantime payable monthly, and further pro- 
vided that, on default in payment of interest, 
the principal and interest should become payable 
on demand \—neld, that the period of limitation 
prescribed by Art. 1B2 of the Limitation Act 
was applicable, and that period begran to run 
from tim date of the defamlt. llanmanto'avi 
Sadhuram Pity v. Bincles, I. L. R, 8 Bom. 561 : 
and Hall v. Sfo/cell, I. L. R. 2 All. 322, distin- 
guished. Perumal Ayyan V. ALAGIUISA'MI 
BhAGAVATHaR. 

[20 Mad. 245 

, Art. 134. 

See Art. 144— Adverse Possession. 

[23 Calc. 536 

» 

1. — Art, lB4:.—Si/it to remove trvstcc and 

recover p(>.‘<eesHi(>n if trust property from third 
party — Civil Procedure Code (1882), 5;19.] 

Article 134 of the second schedule of the Indian 
Limitation Act (XV of 1877) applies to a suit 
for the dismissal of a trustee and for the re- 
covery of trust property from the hands of a 
third party to whom the same has been improperly 
alienated. Such a suit is within the scope of.s. 
.539 of the Civil Procedure Code. Subhayya v. 
Krishna, I, L. R. 14 Mad. 186, followed ; Lahsh- 
mandas Pavasliram- v, Ganjyotrav Krishna, I. L. 
R. 8 Bom. 865, distinofuished. Sajedur Raja 
Chowdheri V , Gour Mohun Das Baishnav. 

[24 Calc. 418 

2. — Art. 134.— Mortgage — m ortg age — Bu i t 
for redenvption.l In 1364 A mortgaged the pro- 
perty in dispute with possession to B. B and 
his widow after his death sub-mortgaged various 
portions of it to S (defendant No. 3) in 1864, 1866 
and 1870. After the death of the mortgagor. A, 
his grandsons (plaintiffs Nos. 1, 2 and 3) sold 
their equity of redemption to plaintiffs Nos. 4 and 
6, and in 1891 the five plaintifis sued defendants 
Nos. 1 and 2, the heirs of B (original mortgagee), 
and the aub-mortgairee (defendant No. 3), for re- 
demption and possession. The defendants contend- 
ed that the suit wuis barred by the Limitation Act 
(XV of 1877), Sch, II, Art. 134: — Held, that Art. 
134 did not apply, as the language of the sub- 
mortgage-deed showed that the transaction was 
merely a mortgage of the mortgage interest of 
B, and not of the entire property in the land. 
Baivahhan Baudhhan y. Jdlnliu Sazha,, I. L. R. 
9 Bom. Art. 47.5; aud Yesu Ramji v. Balkrislina 
I, L. R. R. 15 Bom. 585, referred to. Savalaram 
1?. Gene. 

[IS Bom. 387 

3. —Art. 134.— Mortgage— Decree obtained by 
mortgagee for possession until payment of mortgagee 
^debt— Possession taken, by mortgagee under decree 
— Continziance after decree of relation of mort- 
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gag or and mortgagee — Sale by mortgagee — Vendor 
and purchaser — Subsequent suit for redemption by 
mortgagor against mortgagee eynd his venfee — 
Purchaser, bond fide.'] A decree on a mortgage 
having directed the mortgagor to give possession 
to the mortgagee until the payment of the mort- 
gage debt and costs found due, the mortgagee 
entered into possession, and subsequently sold the 
property to a third party. More than twelve 
years after the sale, the mortgagor brought a 
redemption suit both as against the mortgagee 
and the purchaser ; — Held, that the suit (as against 
the purchaser) was barred under Art. 134, 
Sch. 11 of the Limitation Act (XV of 1877), 
and that, notwithstanding the decree for po.sses- 
sion, the relationship of mortgagor and mortgagee 
continued, whether under the original mortgage 
or the decree. Absence of bona tides, as distin- 
guished from actual knowledge of the vendor’s 
title, does not prevent the purchaser from claiming 
the benefit of Art. 134, In order to give the 
purchaser the benefit of Art. lol, the purchase 
need not be bond fide iu the sense of being with- 
out ‘‘constructive notice” of the restricted 
nature of the vendor’s title, but by the term 
‘‘ purchaser ” in that article is meant a per- 
son who purchases that which is de facto a mort- 
gage upon the representation made to him and 
in the belief that it is an absolute title, Pandu 
V. VlTHEc 

[19 Bom. 140 

, Art, XZQ.—Suit for qyossession of a tenure 

by a purchaser from the purehaser from a third 
person who bought at an amotion fi)ut never obtained 
possession — Civil Procedure Oode(lS82), s. 316 — 
Confirmation of sale — Limitation Act, Art. 138.] 
In a suit for possession of a tenure by a pur= 
chaser, whose vendor purchased it at a private 
sale from a third person who bought at an 
auction, but never had obtained possession, the 
defendants objected that the suit was barred by 
limitation that- Art. 136, Sch. II of the 
Limitation Act (XV of 1877) applied to the case, 
and the period of limitation would run from 
the date when the vendor of the plaiutifis first 
became entitled to possession, i.c., when the sale 
was confirmed, aud consequently the suit was 
not barred. Mohima Chgrder .Bhutt acharjee 
V , Nobin Chgnder Roy. 

[23 Calc. 49 

, Art. 137.- ■ Mortgage of yoint gyroperty — 

Share of co-owner sold in execution of decree — Sub' 
seequent sale of the mortgaged property by all cO’- 
owners - Redemption of mortgage —Suit for parti- 
tloii and redemption by g^ur chaser at Court-sale — 
Adverse possession.] Three undivided brothers {B, 
R and M) mortgaged part of their joint property 
(plot 1) in 1870, aod the rest (plot 2) in 1874. In 
1875 B's share in both plots was sold in execution 
of a decree against him and was purchased by the 
plaintiff. In 1877 B aud his two brothers sold 
plot 1 to defendants, Nos. 3—6, who at once paid 
off the mortgage of 1870 and took possession. On 
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the 11th Febrnnry, 1S77. the three brothers paid 
of? the mortgage of 1874 of plot 2, and in tlie 
saw monnh mor'^gaged that plot to the defend- 
ants with possession. On the 26th August, 1^90, 
the plaintiff sued for possession of B's share 1^ 
partition and redemption if necessary; — Ildcl, that 
the suit was barred by Art, 187 of the Limitation 
Act (XV of 1877). B became entitled to possesion 
of his share of plot 1 in 1877, when the mortgage 
of 1870 was paid off by the defendants, and their 
possession had been since then adverse to the 
plaintiff. As <o plot 2, B had become entitled to 
possesvsion of his share therein on the 1 1th Febru- 
ary, 1877, wlien the inortgageof 1874 was redeem- 
ed. Ramcliandra v. SiulaBilv, 1. li. R. 11 Bom. 
422: BhaudifLY, Shaik Isma/l^ I. L. U. 11 Bom. 425: 
Fcilil Aljas Y. Falii N^rudbi.l.h. 16 Bom. 191; 
and Naro v B igho (P. J. 1892, p. 412), referred to. 
GAIiTESH MaHa'dEO BHASDARKAR V. liAMCHANDBA 

Sambhaji Mhaskar. 

[20 Bom. 557 

, Art. 138. 

See Art. 136. 

[23 Calc. 49 

See Art. 144— Adverse Possession, 

[18 Bom. 37 ; 
[24 Calc. 715 

1. -Art. 138. — Purchase at Court auction and j 
sale in execution of decree — Suit for 'possession of 
land — Cause of acdlon.l In a suit for possession of 
land instituted on the 1st April, 1891, it appeared 
that the land in question bad been purchased by 
the plaintiff in a Court auction held in execution 
of a decree on the 20th June, 1878, and that the sale 
to the plaintiff was confirmed on the 31st March, 
1879, which was the date upon which the certificate 
issued. The plaintiff failed to prove that the 
judgment-debtor was out of possession ac or subse- 
quently to the date of the sale : — Held, that the suit 
was governed by the Limitation Act, Sch. II, Art. 
IBS; that •’ the date of the sale” in that article 
means the date of the actual sale, not the date of 
the confirmation of the sale, and tliat, accordingly, 
the suit was barred by limitation. Kiahori Mohun 
Hoy Choiodliry v. Ohuuder Nath Pal, I. L. B. 11 
Calc. 614 : and Bliyruh Ghnnder Bundopadhya v. 
Soudamini Bahee, I. L. R. 2 Calc, 145, followed. 
Venkatalingam V. A'eerasami. 

[17 Mad. 89 

2. —Art. 13S. — Sait for possession hy assignee 

of purchaser at sale in execution of decree— Ciril 
Procedure Code (1882), ss. 616 and 3l8.] -4. the 

purchaser at an execution- sale of a house, of 
which the judgment-debtor was in possession, 
sold it, agreeing at the same time to obtain the 
sale certificate and to deliver possession of the 
house. After. more than three years had expired, 
he applied for the certificate, which, however, 
was refused on the ground that his application 
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was time-barred. On A’.? death, his widow made 
a second application, which was granted. In a 
suit by the assignee of A to re'^over possession, 
the widow’ set up a title thereto under a sale by 
the original owner (the judgment-debtor) to her- 
self and others executed more than three years 
after the Court-sale : — Held, that, since .4 , the 
execution-purchaser, 'would be barred, the plaintiff 
was equally barred. Arumueja v. ChohaUngam, 
I. L. R. 1.5 Mad. Sdl, followed ; Kishorl ^^ohon Rinj 
Choicdhry v. Chunder Ahith Pal, I. L, R, 14 Calc. 
644, distinguished. Fullayva Uamayya. 

[18 Mad. 144 

, Art. 140. 

See Art. 114— Adverse Possession. 

^ [19 Bom. 809 

, Art. 140. — Limitation Acts [XV of 1877), 

Sch, II, Art. 1 1 5, and ( IX of 1871), Sch. //, Art. 
\'26—8uit hy devisees to recover possession of pro- 
perty devhed hy loill — Prayer to declare al- 
legcd adoption inralid,'] A suit by a devisee 
to recover posse.ssioii of immoveable property and 
to have an alleged adoption (on the strength of 
which the defendant is in posse.ssion) set aside, 
not being one merely to obtain a declaration, is 
governed by Art. 140 cf the Limitation Act (XF 
of 1877) To such a suit Art. 118 does not ap- 
ply, as the prayer for declaration is subservieut 
or auxiliary only to granting of the siihstautial 
relief. Fanxyamra i\ Manjay'A Hebbar. 

[21 Bom. lo9r 

, Art. 141. 

See Art. 141— Adverse Possession. 

[19 Bom. 809 

1. — Art. 141. — Lbnitafion Act (AV of 1871), 
A 7 ’C 142 — Dismissal of Hindu daughters cbiim 
as heiress of a share, as harrcd hy time, Bjfectof, 
in regard to right of 'reversioner after her—Bcs 
judicata — Adverse possession.'] In a suit in which 
the parties -were descendants of a common an- 
cestor, who had daughters only, one of the latter 
having been the mother of the first defe ndant, 
who was in posses.siou of the ancestral estate, the 
plaintiff, son of the last surviving daughter, 
claimed, on her death, possession of bis share 
by inheritance, and also of a share acquired by 
him by gift from another of the defendants, a 
sou of another daughter of the common ancestor. 
The defence was that a suit, brought by the 
plaintiff's mother, in her lifetime, against the 
same defendant, for her share, had been dismissed 
by a final judgment on the ground of her claim 
having been barred by limitation : that 
the estate, wRich would have devolved on the 
plaintiff’s mother as survivor of her sisters, was 
similar to the inheritance of a widow, the same 
result following the dismissal of the daughter's 
suit that ensued in regard to the decree adverse' 
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to t}ie widow in luitiinia Natcluar v. The Eaja 
ef ShU'cKjnnga, 9 Moo. I. A. 539, W'here a decree, 
duly obtained against the widow, bound the re- 
versioner. The previous decree dismissing the 
daughter’s suit as barred was binding on her sou. 
His claim therefore failed, nob only as to his 
share by inheritance, but, for similar reasons, as 
to the share acquired by him from the defendant 
donor. Article 1-il in the schedule to Act XV of 
1877, Using the date ot the female heir’s decease 
as the starting point for limitation, did not alter 
biie existing law as to the effect of a decree ad- 
verse to the predecessor as representing the estate, 
nor did it give a new starting point to the suc- 
cessor, nor did Art. 142 in the Schedule to Act IX 
of 1871. Haiii Xath Chatterjee V. Mothur- 

MOHUN GOSW AMI, 

[21 Calc. 8 
[L. R. 20. I. A. 183 

r 

2. - Art. 141.— H dvdrse ■posseS‘^ ioti — III nd u 
widoej--2ii^vors‘ione)\] a Hindu, died in 1863, 
leaving two widows T and dr, and a daughter 
d/, him surviving. In 1874, the widows divided 
the property left by A' between them, and one of 
them T, in 1876, sold her share to one who again 
sold it to the plaintiff. G died in 1887. T having 
died previously. After the death of the two 
widows, d/, the daughter of A', was heir to the 
X)roperty, but the plaintiff in this suit adeged a 
title by adverse possession : — Held, that the 
plaintiff had no title as against the defendant 
Under Art. 141 of the Limitation Act (XV o! 
1877) the possession of vendee and of the 
iplainfciff was not adverse to the defendant JA 
who took as N's heir, until the death of G, the 
surviving widow of N, in 18S7. Sruiatk Kur v. 
Prosiiniino Kumar Gliose, I. L. R. 9 Calc. 937 ; 
and Ciirsandas Goi'lndjl v. JBundravandci Pur-‘ 
iihotam, I. L. R. 14 Bom. 488, followed, Mukta r. 
Dada. 

[18 Bom. 216 

3. — Art. 141. — Partition of land letweeii 
widow and viotker of the laat male owner — Greation 
(f life estate — Adverse possess loti — Widow's right 
on death of mother — Hindu lawd] The widow and 
mother of a laud-owner, who died without issue, 
divided his land between them in 1869. The 
mother sold her share of the land in 1870, and 
died in 1890. The widow now sued in 1893 to 
recover the property from the vendee : — Held^ 
that the widow and mother on the partition took 
life estates in their respective shares ; that the 
cause of action arose on the death of the mother 
when. the possessionof the vendee became adverse ; 
that the suit was not barred by limitation, and the 
plaintiff was entitled to recover. Paevathi 
Ammal V. Sdndaba Mudali. 

[20 Mad. 469 

4. — Art. 141. — Buit hj reversioner on the death 
vf female heir — Adverse possession.'] A Hindu 
died in 1880, leaving him surviving (1) a daughter 
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who died in 1886. who was the grandmother of 
one of the plaintiffs; and (2) the son of a prede- 
ceased daughter who was anoth'br plaintiff ; ^and 
(8) the widow of a predeceased son who Vv^as the 
defendant. The plaintiffs now sued in 1893 to 
i recover possession of his laud, of which the de- 
fendant had been in possession since his death : — 
llcldy that the suit was not barred by limitation, 
and that the plaintiffs were entitled to a decree. 
Venkataeamayya V Vexkatalakshmamma. 

[20 Mad. 49S 

i 

5. -Art. 141 ,Siiit hy reversioner for posses- 
sion—Beath of the loidow-— Accrual of right to 
sue — Unsuccessful appl'icatlon in execution pro- 
ceedings against whiow — Clrll Procedure Godt 
(1882), .V. 283.] Uuder Ait. Ill, Sob. II of 

' the Limitation Act {XV of 1877) a reversioner’s 
I right to sue accrues on the death of the widow. 
The fact that the reversioner has made an 
unsuccessful application for possession in exe^ 
cution proceedings against the widow, and has 
not sued under s. 283 of the Civil Procedure 
Code (Act XIV of 1882), does not debar him 
from filing a regular suit. Tai v. Ladtj. 

[20 Bom. 801 

6. -~Art. 141.-5 lit by reversioner after 
widow's death for share of property — Accrual of 
C'luse of action — Adoption, Effect of — Suit to set 
aside incalul adoption — Limitation Act, Art. 118.] 
A claim by a reversioner to recover his share of 
the property of a Hindu who has died, leaving a 
widow, accrues from the death of the widow ; and 
as to immoveable property, Art. 341 of Act XV 
of 1877 allows twelve years within which to 
bring a suit. Aa adoption taking place in the 
meanwhile does not curtail such period or impose 
upon the reversioner the necessity of filing a 
suit to have it declared invalid daring the life- 
time of the widow, under pain of losing the 
inheritance upon the widow’s death. Article 118 
of Act XV of 1877 does not operate to give 
validity by lapse of time to an invalid adoption, 
if no suit is brought by the reversionary heirs 
within six years of its taking place to obtain a 
declaration that it is invalid. IIaeieal Peanlal 
V, Bai Rewa. 

[21 Bom. 376 

7. — Art. 141. — Reversioner, Suit 'by —BenaviL 
deeds lolth intent to defraud creditor — Lim'itation 
Acts eXV 0/1877), s. 1, and Sch. JI, Art, 91, 
(IX of 1871), Soh, 11, Art. Ii2 —Feinale heirs, 
Snoeessive — Adverse y;o.?,905,S'7oM.] li executed 
in 1850 four benami documents with intent to 
defeat the claim of his employer on account of 
moneys embezzled by him ; two of the documents 
were hehas (deeds of gift) in favour of P, his 
elder wife, in respect of a moiety of properties 
1, 2 and 3, and two were Itobalas (conveyances) 
in favour of G, that wife’s brother, in respect of 
the other moiety of those properties. K remained 
in possession of the properties till hia death iu 
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1860. After liis death, the elder widov/ P 
remained in possession of properties 1, 2 and 3, and 
othar properties i<5i the district of Midnapur, and 
the younger widow S remained in possessiou of 
properties in the district of Eughli. In Noveii^- 
ber, 1860, P executed a Tiohcda in respect of the 
8 annas of the properties covered by the hehas in 
favour of (r's son, then a minor. S died in 1868, 
and P died in 1871. A daughter of X by S sue* 
ceeded them, and that daughter died in August, 
1882. In a suit brought by a son of that daughter 
on the 4th of January, 1893, for the recovery, 
inter alia^ of possessiou of his share of properties 
1, 2 and 3 from G's son, with mesne profits, and for 
a declaration that the deeds executed by K were 
colourable transactions, and that the liohalct exe- 
cuted by P was not valid and binding; — Held (1) 
Art. 91, Bch, II of the Limitation Act (XV of 
1877) did not apply to the case ; that article 
applying only to suits in which the documents 
sought to be set aside were intended to be opera- 
tive against the plaintiff or Ids predecessor in 
title and would remain operative if not set aside. 
Jagadainha Cliaodhrani v. Pnliliina ^folvun Roy 
Ghaodkri, I. L. R. 13 Calc. 308; L. IL 13 I. A. 

84 ; Janld Xunivar v. Ajit Sdiyh, I. L. R. 15 Calc. 

58 ; L. U. 14 I. A. 148, Raghiihar Pyal SaJm v. 
Bhakya Lai Missei\ I. L. R. 12 Calc. 69; and 
Mahabir Persltad Singh V. Hnrlhur Perdiad 
Naraia Singh, I. L. R, 19 Calc. 629, distinguished. 
(2) Art. 141, Scb. II of the Limitation Act (XV 
of 1877) applies to a case in which the reversion 
comes after several successive female heirs, and 
the present suit having beeu brought within 
twelve years of the death of the plaintiff’s mother 
in August, 1882, was in time. Kokllmoni Paifsia 
V. A/anih Chandra Joadar^ I. L. R. 11 Calc. 791, 
referred to. (3) The old law that limitation 
which barred the widow barred the reversioner 
has undergone a change under Art. 142, Sch. 

II of Act IX of 1871 and Art. 141, Sch. II of 
Act XV of 1877 [^S'^eemth Knr v. Prostnino 
Kumar Ghose, I, L, R. 9 Calc. 934, referred to] ; 
but s. 2 of the Act of 1877 would make the old 
law applicable in respect of the claim to the 
moiety covered by the kobala by X to G, there 
being no collusion of the widow as regards that 
kobala, and more than tw^elve years having elap- 
sed between the death of X in 1860 and the 
coming into operation of Act IX of 1871 in April, 
1873. [Hrohofnoyi Gujgta v. HatU, I. L. R. 14 
Oalc. 323, referred to.] In the present case, how- 
ever, the possession held by the heir of G was 
not adverse to the widow in the sense of its being 
obtained against her will, and there was every 
reason to think that it was obtained in collusion 
with her ; the reversioner’s claim was therefore 
not barred by limitation. Xohin Chunder Chne- 
herbntty v. Gurvggersad Doss, B. L. R. Sup. Vol. 
1008 ; 9 \V. R. 505, referred to, (4) As regards 
the moiety covered by the hebas, the widow when 
she came into possession was the heir of K, and 
ehe could not by any act or declaration of her 
own while retaining possession of her husband’s 
estate give her possession or estate a character 
different from that attaching to the possession or | 
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estate of a Hindu widow ; the objection that she 
held as donee and adversely to the reversioner 
therefore failed, and the claim, as regards this 
moiety also was not barred by limitation. Lack' 
han. Xunwar v. Manor atli Ram, I. L. R. 22 Calc. 
44.5, distinguished. Sham Lall Mitra v. Ama- 
RENDRO Nath Bose. 

[23 Calc. 460^ 

8. — Art. 141. — Limitation ag^pUcahle to re- 
versioner.'] One G S died without issue on the 
6th January, 1869, leaving two widows, G and X, 
who thereupon took a widow’s estate in such of his 
immoveable property as was not validly disposed 
of by him. By bis will dated the 5th January , 1869, 
he appointed the defendant V and two others his 
executors and trustees,. The two latter were dead 
at the date of this suit. By his will be left two 
immoveable properties to his wife G for life aud 
two to his wife iV, and the residue of his property 
he left to his trustees, directing them to apply the 
same in charity (dharani). The properties left 
to his widows were to revert on their death to 
the charity fund held by the said trustees. C died 
in 1871. X survived till 1888 and died in 
November of that year, leaving a will. The 
plaintiff was the nephew (brother’s son) and heir 
of the testator, and he sued to have bis rights in 
and to his uncle’s estate ascertained. He con- 
tended that the bequests for were void, 

aud that the property bequeathed for that purpose 
was undisposed of. He claimed to be entitled to 
the whole of the testator’s immoveable property, 
including that w^hich had been devised to the 
widows for life. The defendant pleaded that he 
and his co-executors had held and dealt with the 
estate in accordance wdth the testator’s will, and 
contended {Inier alia) that the plaintiff’s claim 
was barred by limitation ; — Held, that the devise 
to dharain was too general and indefinite for the 
the Court to enforce, and w^as therefore void: — 
Held, Jdso, that under Art. 141 of the Limitation 
Act {ZiY of 1877) the plainiifx’s claim to the im^ 
moveable properties left by the testator was not 
barred by limitation. Yundrayasdas PURsao- 

TAM DAS V. CURSOHDaS GoVIYDJI. 

[21 Bom. 646 

9^ — Art. 141. — by reversioner to recover 
possesd- i 0 a of ? m m o vea lie property al i cnated by in- 
termediate female heir — LtuLltation Act {X. IV of 
1859), \~Lim.itathm Act [IX of 1871), Art. 142.] 
A female heir in possessiou of immoveable property 
for her life can, without legal iiecessicy, make a 
valid alienation of her life estate, but the posses- 
sion of the alienee will not, under ordinary 
circumstances, be adverse to the reversioner, 
whose cause of action for possessiou of the said 
property will not accrue until the death of the 
female "heir, or of the last of such heirs if more 
than one. One P, a separated Hindu, died about 
1822 leaving two widows, R and A, and three 
daughters, B, J and D. The widows took posses- 
siou of the immoveable property of P, and some 
time before 1857 H, the survivor of them, soM 
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a certain village to one 7/ P. 21 died in 1857. 
The three daughters next succeeded to the estate 
of P, and the last of them died in 1890 without 
having made any attempt to interfere with the 
possession of the alienee. In 1891, the two sons 
of R sued for possession of the property which 
had been sold by 77 that the suit was 

xvithin time. Per Burkitt, J. — Decrees affecting 
immoveable property obtained against a female 
heir in respect of the subject-matter of the iu- 
beritance (if obtained without fraud or collu- 
sion or the like) are binding on the reversioner. 
An alienation made by a female heir in posses- 
sion is good against her for her life, but i.g nob 
necessarily bindine on the reversioner, to whom, 
if it be invalid, a cause of action accrues on the 
•death of the female heir.. Where property, the 
estate in which has descended to a female heir, 
never reaches her hands, but is held adversely 
to her by a stranger, the cause of action for a 
suit for the recovery o£ the property accrues at 
the commencement of the adverse po.ssession by 
•the stranger, and a suit to enforce that cause of 
action will be barred, both against the female 
heir and against the reversioner, after the expi- 
'lation of the statutory period of limitation count- 
ing from the commencement of the adverse 
^mssession, the stranger having alter the expira- 
ration of that period acquired an absolute indefea- 
sible title to the property. 'Die enactment of 
Art. 142 in the schedule to Act IX of 1871, and of 
Art. 141 in the schedule to Act XV of 1 877 has not 
made any alteration in the law as laid down in 
the last procediug rule. HaRUMAN Prasau 
Singh v. Bhagauti Prasad. 



[19 All. 357 

Art. 144. 

Col^ 

Immoveable Property 

... 732 

Adverse Possession 
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See Art. 127. 

[18 Bom. 197 

See Art. 149. 

[19 Mad. 154 

See Onus op 'Proof- 

-Limitation and 


Adverse Possession, 


[18 Bom. 513 

See Possession— Adverse Possession. 

[21 Bom. 509 

(1) IMMOVEABLE PEOPERTY. 

1.— Art. 144.— of vurolia&er to have 
lands registered iji his name — Xature of such 
right—Causo of action in respect of svch right— 
-Suit for declaration of such right — Vendor and 
jiur chaser — Limitation Act, Sch. IT, Art, 120.] 
Plaintiffs having purchased certain lands in 1867 
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(1) IMMOVEABLE PROPERTY—cc/R>^«rM. 

brought this suit in the year )S90 to obtain u 
declaration of their right to have the land re'gis- 
tered in their name in the revenue records. The 
Icfwer Court dismissed the suit as barred under 
Art. 144, Sch. II of the Limitation Act (XV 
of 1877): — 77cZ7. reversing the decree, that a right} 
to be placed on the register was nob an interest 
in immoveable property, and that Art. 144 of 
the Limitation Act did not apply. The right is 
one which does not give rise to a cause of action 
until it is asserted or denied, and a suit for a de- 
claratory decree in respect to it mu.st be brought 
within a period of six years from that date. In 
the present case the right had nob been as.serted 
or denied until the suit was filed, and the suit 
was therefore not barrtd. Bhikaji Baji v, 
Pandu. 

[19 Bom. 43 

2. -Art. 144.- Groiolng tree — Suit for pos- 
session of tree standing on land .sold to plaint ijf 

A tree standing on land is immoveable property. 
A suit for a tree standing on the land is governed 
therefore by the twelve years’ limitation under 
Art. 144 of the Limitation Act. Sakharam 
MuhSHET Mhadik r. VI 8 HRAM. 

[19 Bom. 207 

(2) ADVERSE POSSESSION. 

3. — Art. 144.— /77i7/i laic — Widow.] The 
holder of an impartible zemindari died in 1822^ 

leaving two widows and a daughter. The widows 
entered on the estate, and liaving successfully 
resisted a suit for ejectment brought by the 
rightful heir (the present plainbilf’s ga'oab grand- 
father) in 1824, they and the survivor of them 
retained possession till 1870, wdieu the last survi- 
ving widow died, and the daughter entered. She, 
or the Court of Wards on her behalf, retained 
possession till her death, in 1882, when the first 
defendant came in as the nearest then surviving 
sajilnda of the last male holder. The plaintiff, 
who was the son of the elder undivided brother 
(deceased) of the first defendant, now sued in 
1891 to recover the zemindari from him : — Reid, 
following Vija i] a.^ami v. Periasamiy I. L. R. 7 
Mad. 24*2, that the suit was barred by limitation. 
KOOLAPPA NAIK V. Koo LAPPA Naiic. 

[17 Mad. 34 

4. — Art. 1 ^^,~ -Syniholieal pos.session — Judg- 
ment-debtors remaining in actual possession — Suhse- 
guent attempt by purchaser to take jjossession — 
Reshtanee or obstruction to exeeution (f decree — 
Application to remove (ihstructlon converted 
into a suit uaidcr sAl'^i of Oicil Procedure Code 
(1882) — Limitation Act (XV of 1877). s. 8, and 
Sch Art. Civil Procedure Code (1882), 
s. 331.] The plaintiff purchased the property 
in dispute at an auction sale in execution of 
a decree, and, on the 14ch August, 1877, he took 
formal possession, but the judgment-debtors re- 
mained in actual possession. On the iSth Septem- 
ber, 1889, the plaintiff proceeded to take possession, 
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(2) ADVERSE POSSESSION— 
but was obstructed by the defeudaut, who alleged 
that* he had purchased the property from Lhe 
judgment-debtors in 18S8. The plaintiff then 
applied for the removal of the defendant’s ol> 
struction, and his application was registered as a 
suit under s. 331 of the Civil Procedure Code: — 
Utdd, that the plaintiff’s claim was barred by 
limitation. When his application was converted 
into a suit under s. 331, the rights of the parties 
had to be determined as if an ordinary suit for 
possessiou had been instituted against the de- 
fendant, and either Art. 138 or Art. Ill of the 
Limitation Act (XV of 1877 j applied. In either 
case the defendant could avail himself of the 
judgmeut-detors’ possession, which was adverse 
to the plaintiff. Namdev v. Ramchaxdra 
Gomaji Marwadi. 

[18 Bom. 37 

5, — Art. 144. — Mortgage — Mortgagee m 
possessions Dispossession of mortgagee hy tres' 
passer — Adverse possession as agai^ist mortgagee 
when effectual also as against the mortgagor — 
Burden of ■proof.'l Land was mortgaged with 
possession to A (defendant No. 1) in 1828. In 
1856, A wnis ousted from possession by B, a tres- 
passer (defendant No. 2j, who subsequently held 
the laud and dealt with it as his own for forty 
years. The mortgagor sued both A and B for 
redemption. In appeal, it was contended by B 
that his possession had been adverse not merely 
to A (the mortgagee), but also to the plaintiff (the 
mortgagor), and that the suit was barred by 
limitation. The plaintiff contended that B's 
possession was not adverse to him, because he as 
mortgagor had no right to possession during the 
term of the mortgage : that the suit fell 
under Art. 144 of Sch. II of the Limitation Act 
(XV of 1877), and that it lay upon 75 to prove 
that his possession for twelve years prior to the 
suit was adverse to the plaintiff (the mortgagor ). 
There may be a possession adverse to the interest 
of a mortgagee which nevertheless is not adverse 
to the interest of the mortgagor. In such a case 
a suit by the mortgagor, or those claiming under 
him, wdll not be barred, although one by the 
mortgagee may be. The case was remanded for 
a finding on the question of when B's possession 
became adverse to the plaintiff. Chijsto v 
Jai^ki. 

[18 Bom. 51 

6. — Art. 14:^,—Alienatio7i of an infanVs 
property by his mother and gnardian.^ Suit filed 
in 1891 to recover possession of certain land, 
the property of a Hindu, who died an infaut, 
leaving him surviving his adoptive mother, who 
entered into possession and enjoyed the property 
till her death in 1890. It appeared that in 1861 
the deceased and his adoptive mother had con- 
veyed absolutely certain of the properties to the 
widow of one of his first cousins on his adoptive 
father’s side for her maintenance and that of her 
daughter, and that it had been assigned by her 
(to A, B and O': — Held, that the plaintiff’s claim to 
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the lands in the possession of A, B and 0 was 
barred by limitation. Sundrawmal v. Ranga- 
SAMI Mui)ALIAR. 

[18 Mad. 193 

7. — Art. 144. — Non-payment of nielvaram — 
Cliihn of kudivararn right hy prescription.'] In a 
suit to recover land, of which neither the plain- 
tiff nor his predecessor in title had bean in pos- 
session within a period of forty years before the 
Buic, the defendants pleaded that the plaintiff had 
been entitled to receive inelvarani only, that the 
payment of melvnram had been discontinued 
fifteen years before the date of the suit, and that 
they themselves were entitled to the kndlvarani 
right in the land. It was found that the non- 
payment of melvarain hud not been accompanied 
by an assertion of adverse title, and that the 
defendant’s Imdicaram right had nob been set up 
twelve years before the suit : — Held^ that the suit 
was not barred by limitation. Go vinda Pillai v. 
Ramanuja Pillai. 

[18 Mad. 171 

8. — Art. 144. — Mortgage by 2^revious owner 
out of jJOssesSLon for twelve years — Alienation of 
endowed property.] In a suit on a mortgage, 
dated the 19ch June, 1888, and executed by the 
superintendent of a mosque, the endowments of 
which were comprised in the mortgage, together 
with defendant No. 1. therein described as his 
disciple, it was admitted that the first mortgagor 
had occupied the position of superinbendeut up to 
i 1871, and that in that year he had executed an 
I instrument authorizing defendant No. 2 to take 
i possession of the properties on behalf of defend- 
j ant No. 3 whom, as was recited, the executant 
I had taken in adoption and appointed to be his 
I successor. In 1874, the first mortgagor purported 
; to cancel the instrument above referred to, bub it 
j appeared that he never actually re.sumed the man- 
; agemeut, and that defend.ant No. 2 resisted 
i various attempts then and subsequently made to 
j interfere with his possession, and held t)ie pro- 
; perties together with defendant No, 3 up to the 
! date of the suit: — Held., than defendants Nos. 2 
j and 3 were in adverse pos.session of the mortgage 
I premises from 1871, and that the mortgage was 
j consequently invalid whatever the purpose of the 
j debt intended to be .secured thereby. 8 ubbab- 
1 AMAYYAR V. NIGAMADULLAH SAHEB. 

I [18 Mad. 342 

I 9. — Art. 144. — Symbolical gyossession — Effect 

\ of sy nibolical 'possession against third parties — 
Anction-p nr chaser — Right of auction-purchaser t9 
tack on his own possession to that of judgment^ 
debtor.] The property in dispute belongea to i>. 
He sold it to A on the 25th April, 1873, but did not 
put the vendee into possession. On the 18th April, 
1883, A sold the property to the plaintiff. On the 
4bh June, lS8b. in execution of a money decree 
against B, the property was put up to sale as his, 
and was purchased by the defendants, who were ^ 
pub into possession by the Court on the 26bU- 
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March, 1885. On the 28th March, 1885, the plaintiff 
sued A and D's ^ife {D being- then in prison) to 
recover possession of the property. A decree was 
passed, in execution of which he obtained sym- 
bolical possession through the Court on the 8th 
February, 1886. When he sought to take actual 
possession, he was resisted by the defendants. 
Thereupon the plaintiff filed the present suit on 
the 19th December, 1889, to obtain actual posses- 
sion of the property from the defendants : — Ileld^ 
that the suit was barred under Art. 11-1 of the 
Limitation Act (XV of 1887). The defendants | 
had a right to tack on the period of their own j 
adverse possession as against the plaintiff to that j 
of D\^ adverse possession as against ^!. The sym- 
bolical possession obtained by the plaintiff did nob 
break up the continuity of the adverse possession 
of the defendants and the person through whom 
they derived their title. Haujivan v. SiuviiAM. 

[19 Bom. 620 

10. —Art. 144. — Mortgafie dating frovi hefore 
tlui annexation of Ouiie — Onde Uedemptlo/i Act 
XIII of 18GG — Under-giroprietary rights of third 
parties in adverse gjossession, ivith a suh’Settlcinent 
if one of the villages mortgaged^] In 1854, before 
annexation (1856), the owner of ufalukn of ten 
villages made a usufructuary mortgage of the 
entire ilaJia to a neighbouring taluhlai\ The 
mortgagor died in 1857, leaving a minor son, to 
whom, during the events that followed, the 
mortgage was unknown, and whose attempts to 
establish an inherited right to the mortgaged 
ilalui against the talndidar w^ere ineffectual wdiilsb 
that ignorance ia.sted. The conf!.«catioa of 1858 
bad, at one time, swept aw’ay all rights, whether 
of the taUihiar, who was mortgagee, or of the 
mortgagor’s heir, to redeem, or of any under-pro- 
prietors on the Halid. This effect was thus 
counteracted. In the settleraeut of 1859-()(), - ad- 
justments wert^ made of the ownership of pro- 
perty, and in this case settlement was made with 
the talnkdar of his larger taluhdari estate, in 
which the mortgaged ilaka wms. at the same time, 
incorrectly included as part. The right of re- 
demption vr as restored by Act XHl of 1860. the 
mortgagor’s heir being, bowmver. unawmre of his 
title to redeem any mortgage. Under-proprietary 
rights w’-ere restored by order of Government in 
1859. Such rights were, with a sub-settlement, 
decreed by a Settlement. Court on the 31sb July, 
1866. in one of the villages of the mortgaged ilctka, 
in favour of a claimant, through whom the de- 
fendants in this suit now made title. In 1881, the 
mortgagor’s heir, having by that time discovered 
the existence of the mortgage of 1854, sued the 
heir of the mortgagee to enforce the right to 
redeem. He obtained against the talukdar, as 
such heir, a decree for possession of nine of the 
villages in the ilaka {Amanat Bihi v. Imdadj 
I. L. R. 15 Calc. 800 ; L. IL 15 I. A. 106), 
•bub the tenth was in the hands of the under- 
proprietors above-mentioned whom he sued for 
^ possession of it in 1887 : — Ileld^ that, inasmuch 
as the defendants were, by the decree of 1866, 
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established as owners of an ^nder-proprietary 
right, becoming thereby entitled to a sub-sCrfcble- 
mefib which they had obtained, their possession 
was adverse to any one claiming to be talulidar 
or superior proprietor of the v«arae estate, as well 
as to others. The defendant’s possession, wdth 
title, dating from 1866, at latest, the lapse of time 
barred this suit under Act XV of 1877. ImDxVd 
Husain ?.?. A/ziz-un-Ntssa. 

[23 Calc. 483 
[L. R. 23 I. A. a 

11. — Art. 144.— if /y /if of gjossessioii claimed 
hy tenant against landlord — Mortgage ly landlords 
— Possessory suit in the jMamlatdar's Court hy the 
tenant against the mortgagor — Decree in favour of 
the tenant — iissignment of mortgage hy mortgagee 
— Suit h rough t hy the assignee to recover possession 
— Djject of jMantlatdaPs order against mortgagor.'] 
One It who was the owner of the land in dispute, 
mortgaged it to B in July, 1870. In October, 
1876, the defendant, a tenant of the land, obtained 
an injunction against R restraining him from 
interfering with Lis (the defendant’s) possession, 
in a possessory suit which was filed in the Mam- 
latdar’s Court in May, 1870. In July, 1877, D 
obtained a decree on his mortgage, and in exe- 
cution he gob possession of the property from R' 
(the mortgagor) in June, 1879. 'J’he plaintiff, 
who was the assignee of both B and R (mortgagee 
and mortgagor), sued the defendant in eject- 
merit in September, 1888. Both the low^er Courts 
allow^ed the claim. On second appeal : — iff' A/, 
that ever since the proceedings in tlie Mamlat- 
dar’s Court commencing wuth the defendant’s 
suit in BTny, 1876, the possession of the defendant, 
whatever may have been its nature originally, 
was distinctly adverse to It and also to the 
plaintiff, who as assignee might have taken 
possession at any time under the mortgage, and 
the present suit not having been brought until 
September, 1888, was ba,rred by the Lihiitation 
Act (XV of 1877). Bapu bin Mahadaji v. Maha- 
DAJI VaSODEO. 

[18 Bom. 34a 

12. — Art. 1 44. — Ma nag ev — Z a n d appei 'tain- 

ing to neuth — Sale of mlras malki (pionership of 
iniras tenure) — AJ irasda.r on inani estates. Position 
of — Limitation Act (X F of 1377), 'Id)— Right 

to recover rent.] In 1860, K, the manager of a 
inutliy sold to B the iniras malki (ov/neiship of 
mlras tenure) of certain lands appertaining to 
the A subject to the payment of as.sessment. 
AT died in the same year and was succeeded by i? 
as manager. In 1861, R sued B to set aside the 
sale. The suit was dismissed in 1865. and B's miras 
right was confirmed. In 1871, one G obtained a 
decree declaring him to be the legal manager of 
the nnitlb and removing II w^ho was held to have 
had no title to the office. In 1887, the plaintiff, 
who succeeded (rin the management of them?/^/t, 
brought the present suit against the defendant,, 
who wms the vendee of B, to recover possession of 
the lands or to recover assessment for three years- 
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previous to the suit The defendaut pleaded that 
the Riyfc was barred?by limitation. The plaintiff 
contended that as there was no lawful manag^er 
between 1860 and 1875, that period ought to be . 
omitted in computing the period of limitation, and 
that as under the deed of sale to B the vendee 
became a tenant, the possession of the vendee 
and of the defendant could not be adverse: — 
Held, that if defendant’s possession was adverse 
to the ownership of the mutli during twelve 
years after JCff death, the operation of the law of 
limitation would not be affected by the fact that 
there was no legal manao-er during that time: — 
Tleld^ further, that in the Bombay Presidency 
the 'mirasday' on inam estates is only “ a tenant at 
quit- rent or at a reasonable rent not subject to 
ejectment so long as he pays it; ” and as there 
was nothing in the sale-deed passed by A' to 
which required a different constrnction to be put ! 
on the Qntra^ tenure created by it, B's possession j 
under it could nob be. adverse to the mutli until i 
there was an assertion by the grantee of his claim 
to be a permanent tenant, up to which time he 
would, iu the eye of the law, be regarded as a 
tenant-at-will. But the suit brought by A in 1861 
allowed that i? was then asserting his right, 

and as more than twelve years had elapsed be- . 
tween that date and the bringing of the present j 
suit, the plaintiff’s right as representing the niuth 
to recover immediate possession wms barred ; — 
Heidi further, tit at the plaintiff’s right to recover 
three years’ arrears of rent as reserved by the 
mirasl grant was not affected, as the effect of 
s. 28'of the Limitation Act (XV of 1877) was to 
extinguish the plaintiff’s right, as claimed by him, 
to treat the grant as null and void. Vtthalbowa 
' i?, Narayan" Daji Thitb. 

[IS Bom. 507 

IS.— Art. 14:4:. — Possei‘Hon of Hindu widoiv — 
Suit by reversionary heir.} A Hindu proprietor 
died, leaving a widow, and also a son who 
died leaving a widow, a few years after his 
father, whose widow, either during the son’s 
lifetime, or on his death, took possession of the 
property left by the father, and remained in 
possession till she died, having held it for about 
seventeen years. This she did notwithstanding 
the claim of the son’s widow, whose suit against 
her for the property was dismissed, on the ground j 
of limitation, in 1875. Before her death, she • 
•transferred part of the property by gift, and was 
said to have transferred another part by will. 

On a question as to the capacity in which she 
had taken and retained possession, it was found 
that she had done so absolutely and without any 
assertion of a right, which she had not, to a 
widow’s estate. Suits by the reversionary heirs, 
whom the son’s widow joined, were held barred 
by limitation, on the ground that the possession 
taken had been adverse to them. Not only was, 
any claim, through the deceased sou, barred, but 
the rights of the reversionary heirs also, the 
possession by the father’s widow riot having been 
>shown to be that of the limited interest of a 
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widow Lachhan Kunwar V. Marorath Ram ; 

Lachhan Kunwar Anant Singh. 

I [22 Calc. 445 

'! [L. R. 22 I. A. 25 

I 14.-Art. 144.- -Estiite in the 2 ^ os session of 
I the loidoia of the lust made survivor of a family 
I Go-yyarcenary —• Possession, first obtained tlirougli 
! her, held, adversely to the heirs, by the loidoio of 
I another co^i^arcener.] The plaintiffs were in the 
j line of the heirs of an ancestor from whom, 
j through his daughter, their grandmother, they 
I were descendants in the third generation, In 
I 1SS8 they sued the defendants who were in posses- 
; sion to recover Avhat had been part of the familv 
' estate, alleging title according to the Mitakshara. 
j A question whether the plaintiffs were not barred 
by limitation depended on whether the now dis- 
puted part of the family property had not been 
h’om the year ISIS' in the adverse possession of 
the widow of one of their great uncles. This 
widow, after transferring that part of the pro- 
perty to a person through whom the defendants 
made title, died in 1886. She was the widow 
of the elder of two brothers, the last co-parceners 
of the family, who, being .sons of the said auces* 
Gor, ha{l at one time held the family estate. This 
elder brother, her husband, died in 1826. His 
younger brother survived him, and, having taken 
the-whole estate by survivorship, died inl833. leav- 
ing a widow, who died in 1813. The latter widow 
having inherited the estate from her husband for 
her life e.state, there being no 00 -parcener left, gave 
a share of her inheritance to the abovementioned 
widow of the elder brother. So assigned, the pro- 
; perty remained, witu the addition in 1843 of the 
I share which the younger brother’s widow had 
j kept for herself, iu the possession of the other 
I widow, the one first abovementioued. After 
I many years this widow transferred it to her own 
! brother, of whom the present defendants were 
' the heirs and representatives. It was decided 
below that it had not been in the right of a Hindu 
widow taking by inheritance from her husband 
j that the elder brother’s widow had obtained, and 
I had dealt with, the property. A widow’s estate 
j for life never constituted a possession adverse to 
I the reversionary heir, but here the widow, through 
whom the defendants claimed, had been from 1843 
in adverse possession for more than twelve years. 

The suit was therefore barred under the Limita- 
tion Act XV of 1877. This judgment was affirmed 
by their Lordships. Mahabib Pbrshad v. 
Adhikabi Kobe. 

[23 Calc. 942 

15,— Art, 144.-P nrcluise by conditional 
sale •— Vendor remaining in possession as tonant 
holding over — Possessum not shown to be adverse.] 

In 1866, the plaintiff bought the lands in suit by 
conditional sale-deed, repayable in ten years, from a 
third party who, under the same document, became 
his tenant of the said lands, before the expira- 
tion of the ten years the vendor died, and his 
widow sold her right in the. D.nds and gave pos- 

24 


W, D 



( 739 ) 


DIGEST OF OASES, ( 740 ) 


LIMITATION ACT (XV OP 1877)- 

Gontmuedj. 

(2) ADVERSE POSSESSION— 

session to 6r, the transferor of the second defend- i 
a nfc. On the expiration of the ten years the sale ! 
to plaintiS became absolute, and Q continued to | 
hold over after the expiry of the lease, but there 1 
was no evidence to show that G's possession ever | 
became hostile to plaintiff: — that the fact 
that plaintiff’s title ripened into full ownership on 
the expiration of the ten years provided by the sale 
deed did not alter the character of the tenure of G; 
that his possession never became hostile to plain- 
tiff ; that G acknowledged the plaintiff’s title in bis 
sale-deed dated 1881 to the second defendant ; and 
that the suit was not barred. Anantha Bhatta 
Holeya Deyyu. 

[19 Mad. 437 

16. — Art. 144. — Landlord and tenant — Pei'^ 
mcinent tenant — Notice to panj enhanced rent or 
quit tlicland —Denial of landlord' fi right to enhance 
rent — Suit to recover enhanced rent — Limitation 
Act,s. *23.] An inamdar gnYe his permanent tenant 
notice to pay enhanced rent or quit the laud on 
a certain date. The tenant denied the liability 
to pay enhanced rent, and, stating that he held the 
land on payment of Government assessment only, 
refused to quit. The inamdar more than twelve 
years after the date mentioned in the notice, sued 
the tenant to recover enhanced rent : — Held, that 
the plaintiff’s {inamdar' s) right to enhance the 
rent and to recover the land in default of payment 
of such rent was barred by limitation, the tenaiit, 
so far as the right was concerned, having been 
holding adversely to him for more than twelve 
years: — Held, also, that s. 23 of the Limitation 
Act (XV of 1877) bad no application to the case. 
Gofalrao Krishna Rajopadhe v. Mahadevrao 
Ballal Mule. 

[21 Bom. 394 

17. — Art. 144. — Suit for pQssessioji of land 
by an auctioji- pur chaser, tvlio obtained symbolical 
pos'sessiini— Code of Civil Procedure (1882), ss. 
318 and "1^X9— Limitation Act, Art. 138.] In 
a suit for possession of land by an auction- 
purchaser, who had obtained symbolical pos- 
session, tbe defendant objected that the suit 
was barred by limitation, it not having been 
brought within twelve years from the date of the 
auction-purchase: — Held, that Art. 144, Sch, II 
of the Limitation Act (XV of 1877) applied to the 
case, and that, ns the suit was brought within 
twelve years from the date when the auction- 
purchaser obtained symbolical possession, it was 
not barred by limitation. Hari Mohan Shaha 
V. Babur A LI. 

[24 Calc. 715 

18. — Art. 144. — Suit for possession of property 
purchased at auction sale in execution of a decree — 
Effect of formal possessioti in saving 11 in i tation — 
Possession given under Civil Procedure Code (1832), 
ss. ZX'^ and 319,] Where possession of property pur- 
chased ac auction sale in execution of a decree is 
formally given by the Court under s. 31 8* or s. 319 
of the Code of Civil Procedure, although the actual 
possession may remain with the judgment-debtor, 
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the date of the granting of such formal possession 
forms, as against the judgrCent-debtor, & fresh 
starting-point for limitation in respect of a suit 
for possession of the property sold brought by the 
auction purchaser or his representative. Juggiw 
hundhu Muherjee v. Pam Chunder PysacJi, I. L. R. 
5 Calc. 684; SLudJoggobundhu Mltter v. Purnamind- 
Gossami, I. L, U. 16 Calc. 630, referred to. 
MANaLi Prasad v. Debi Din. 

[19 All. 499 

19. -Art. 144. — Alienation by a Hindu tvldoir 
— Subsequent adoption by widow — Suit by the 
adopted son to recover possesskm — Limitation Act, 
Sch. II, Arts. liOand 141.] The childless widow 
of a separated Hindu being in possession of hia 
property as his heir, alienated it in the year 
1868. Twenty years afterwards (1 3th May, 1888) 
she adopted a son, who in 1890 brought the 
present suit to recover the alienated property : — 
Held, that the suit was not barred by limitation.. 
Per Farran, J. — Whether Art. 140 or Art, 144 
of Sch. II of the Limitation Act (XV of 1877) 
applied to the case, the suit was not barred ; for 
if it fell under Art. 140, the possession of the' 
defendants adverse to the widow could not affect 
the plaintiff’s rights, and if it fell, as it seemed 

I to do, under Art. 144, the possession of the 
defendants did uot become adverse to the plain- 
tiff until he became entitled to possession of the 
property upon his adoption. S/'ina.th Kur v. Pro* 
sunno Kumar Ghose, I. L. R. 9 Calc. 934 ; and KoklU 
moni Dassia v. Manich Chandra Joaddar, 1. L. R. 
11 Calc. 791, followed. Per Candy, J.— The 
suit was governed by Art. 144, under which the 
period of limitation began to run from the time 
when the possession of the defendants became- 
adverse to the plaintiff on his adoption in 1888. 
Assuming that the possession of the defendants- 
was adverse to the widow, that fact did not affect 
the plaintiff, who didinot derive his right to sue 
from or through her. MORO Narayan Joshi r*. 
Balaji Raghunath. 

[19 Bom. 809 

20. -Art. 144. — Suit by shebait for possession 

of dehuttor prop)evty alienated^ by former shebait — 
Hindu laio, Endowment — Position of JHndu idol — - 
Limitation Act, Art. 184.] A suit was brought in 
1892 by the shebait of an idol for recovery of kJuis 
possession of moliurari property belonging to the- 
idol, and for a declaration that a darmoknrari exe- 
cuted by the preceding shebait in 1857 in respect 
of the property, the executant professing- 

to act as guardian of her minor son, and a hobaUe 
executed by her son in respect of the same pro- 
perty in 1875, were invalid and inoperative. The 
plaintiff was appointed shebait in 1888 : — Held,. 
that the suit was barred by limitation, and it 
came either under Art. 134 or under Art. 144 
of Sch. II of Limitation Acc (XV of 1877): — 
Held, that the idol is a judicial person capable 
of holding property and the possession of the 
defendants, who professed to derive title not from* 
the idol, but ignoring its rights, must be taken 
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to have become adverse to the idol from the dates 
of the* two alienations ; and, although it is true 
that an idol holds property in an ideal sense, 
and its acts relating to any property must be 
done by or through its manager or she'bait, yet 
that does not show that each succeeding manager 
gets a fresh start as far as the question of iiinita- 
tion is concerned, on the groiiml of his not deriv- 
ing title from any previous manager. Shides- 
mree Bahia, v. Mothoora Nath Aehai'jo^ 13 Moo. 

I. A. 270 ; 13 W. R. P. 0. IS ; Prosunno Kumari 
Debya v. Golab Ghuiid Baboo ^ 14 B. L. R. 460 ; *23 
W. il. 253 ; L. R. 2 I. A. 145 ; Kantian v. Nilu^ 
liandati^ I. L. R. 7 Mad. 337, approved. Nilmony 
Singh u. Jagabandhu Roy. 

[23 Calc. 536 

21. — Art. 144. — Dllmiation — Bubordiiiate 
tenure — Suit for recovery of possession of land — 
Beformation on the site of plaintiffs' villages — 
Burden of proof In a suit, broughc by the plain- 
tiffs on the 10th December, 1888, for recovery of 
possession of three plots of land, on the ailegatiou 
that the lands in dispute were re -formations on the I 
site of their villages of K and M, which were let j 
out \upatni and darpatni to third parties in 1868, | 
and that the rights of the patnidar and the dar- j 
patnidar were re-acquired by them in the years | 
1878, 1880. 1883 and 1892, the defence was that ' 
the suit was barred by limitation, and that the | 
lands were not re-formation, but accretion to the j 
defendants’ village of 0 : — Held that, inasmuch as j 
a grantor of a subordinate tenure is not bound to j 
sue for trespasses committed against his tenant j 
during the continuance of the tenure, and that | 
his right of action accrues when the tenancy I 
comes to an end, the suit was not barred by limi- ! 
tation; — Reid, also, that as the plaintiffs’ title to, I 
and possession of. the villages of K and M, down ! 
to the time of their diluyiation, was not denied. | 
and as id was found that"> the disputed plots of j 
land were part of the said villages, it was not ! 
incumbent on the plaintiffs to prove possession of j 
the lauds in dispute previous to the diluviatiou. I 
but the onus lay on the defendants to prove 
adverse possession for more than twelve years 
prior to the institution of the suit. Woomesh 
Ghutider Goopto v. Bag Narain Boy, 10 W. R. 

15, and Bavis v. Abdul Earned, 8 W. R. 56,. refer- 
red to. Gunga Kumar Mittee. v, Asutosh 
Gossami. 

[23 Calc. 863 


22. — Art. 14:^. —Suit by hereditary trustee to 
set aside invalid alienaton — Alienation of property 
of religious endowment In a suit brought by an 
hereditary trustee to set aside certain alienations 
of the trust property made by his predecessors in 
title, and to have it declared that he was entitled 
to the sole management of the trust property, ' 
it appeared that the property was held jointly by j 
plaintiff’s father and by the mother of the first ; 
defendant. On the 17th September, 868, the first 
defendant’s mother alienated her right to the joint , 
management to the first defendant, who how- ^ 
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ever, never gob possession until the 13th Pebruaryy 
1869, on which date plaiutiff’s father alienated his 
right to joint management to the first defendant 
the plaintiff was born in 1875: — E4d, that the 
j hereditary right of plaintiff was a personal right 
I accruing on the death of his predecessor, viz,, his 
father, and that, as limitation ran from that date, 
the suit was nob barred. Velu Pandaram v. 
GNANASAMBANDA PANDARASANNADHI ; GxNANA- 
SAMBANDA PANDARA SaNNADHI V. VeLU PaNDA- 
RAM. 

[1 9 Mad. 248 

l.-Art. 147. — Mortgage— Bond — Charge on 
immoveable property — Limitation Act, Art. 132,] 
Where a bond given for a loan contained the 
following condition as fo security and repay- 
ment of the money : — *‘The security pledge {taran 
gakan) for this is our own property, Survey 
Nos. 17D and 77^ in the vilage Ped, on all 
the land of w’hich two numbers do you take 
satisfaction for the said money ; and if it 
should be insufficient, I will personally make 
satisfaction” : —iTdZrZ, that the transaction was a 
1 mortgage governed by Art. 147, Sch. XX of the 
I Limitation Act (XV of 1877), and not a charge 
1 governed by Art. 132. Khemjl v. Bama, I. L. R. 
j 10 Bom. 619 ; and Ratigasami 7. Mnttuhumariippa, 
j 10 Mad. 509. dissented from ; Motirani v. Vltai 
! 13 Bom. 90; Venkatesh v. Narayati, I. L. R.. 15 Bom. 

I 183; and Bavaji v. Tatya, P. J. 1891, p. 35^ 

I followed. Datto Dudheshwar v. Vithu. 

! [20 Bom. 408 

' 2. — Art. 147. — Usufructnary mortgage — ► 

Personal covenant to paijA^ Where a usufrueba* 
ary mortgage contains a personal underbaking to- 
pay the amount secured thereby, the limitation 
applicable to a suit brought on the mortgage is 
governed by Arc. 147, Limitation Act XV of 
1877. Sivakami Animal v. Gopala Savundram 
Aygan, L L. R. 17 Mad. IBI, referred to. 
XJdayana Pillai V . Sbnthivelu Pillal 

[19 Mad. 411 

, Art. 148. 

See s. 19— Acknowledgment of other 
Rights. 

[18 All. 458 

, Art. 148. — for redemption --JMort* 

gagee purchasing eepuity of redemption from one 
without title to it — Adverse possession of mortgagee 
against true owner of epuity of redemption.'} In 
the absence of any act showing that the mort- 
gagee is asserting himself against the owner of 
the equity of redemption, his possession is not 
adverse against the latter as regards limitation. 
The mere assertion of his claim by the mortgagee 
would nob affect the right of the real owner of 
the equity of redemption where a person having 
no right in the property pretends to sell to the 
mortgagee the equity of redemption. Pandu 
Lakshman Masurbkar t', Anpurna. 

[21 Bom. 798 * 
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LIMITATION ACT (XV OF 1877)- 

continued, 

1. — Art. 149. — Eiwroaclimcnt on jiMle high- 
way —So it by mnmeipallty to romooe enGvoachniont 
— Limitation Act. A rt. 144 — Title by adverse pos- 
sesslo7i,'] The Municipality of Madras sued to 
recover, as forming piart of a highway, a strip of 
iand adjoining the house of the defendant on 
ivhich. a pial had been erected more than forty- 
five years before the suit: — Held, assuming that 
the land in question was originally included in 
the street, that the defendant had acquired a title 
by adverse possession against the municipality, 
which was not entitled to call in aid the pro- 
visions of the Limitation Act, Sch. II, Art. 149. 
Municipal Commission eks v. Sarangapani 
Mudaliar. 

[19 Mad. 154 

2. — Art. 149. —Salt by or on bcdialf of Seere- 
tary of State for IndUi.'\ Article 149 of tlie Limi- , 
tatiou Act applies only to suits brought by. or on j 
behalf of, the Secretary of State. Secretary op. j 
•State for India v. Kota Bapanamma Gaku. 

[19 Mad. 165 

, Art. 152. 

See s. 12. 

[19 All. 342 

See Appeal— Decrees. 

[23 Calc. 279, 406 

5 Art 159. -Suit under Chap. XXXIX, 

ss. 532—538 of the Civil Procedure Code, 
(188*2) — Application for leave to defe^id sult-h 
Late of service of summons — Sherif's return of 
sercice.] In a suit under Chap. XXXIX of the 
Civil Procedure Code (summary procedure on ne- 
gotiable instruments) the defendant obtained an 
exparte order on the 9th January, 1896, for leave 
to appear and defend the suit. The plaintiff, on the 
23rd January, 1896, obtained an order calling on 
the defendant to show cause why the order of the 
9th January, 1896, should not be set aside, on the 
ground that the application was not made within 
ten days from the date of the service of summons. 
The date of service as shown in the Sheriff’s 
return was the 23rd December, 1895. The defend- 
ant alleged he had not come to know of the 
service till the 5th January, 1896, as he was nob 
at that time residing at his dwelling house when 
the service was alleged to have been effected : — 
Held, that as regards limitation, the only date to 
which reference could be made was the date 
shown in the Sheriff’s return, and that the Court 
could not at the preseat stage of the case allow 
the defendant to show a state of things different 
from that appearing in his petition. Madhub 
LaLL DCJRGUR V. WOOPBNDRANARAIN SeN. 

[23 Calc. 573 

— — , Art. 166. 

See Art. 178. 

[24 Calc. 707 


LIMITATION ACT (XV OF, 1877)- 

continued. 

, Art. 168. — Applieation for re^adnilssloyt 

of agjpectl dismissed on failure to deposit costs of 
■paper booh — High Court llielcs, Part 11.^ Chap. 
VI II. Ilule 17 — Civil Procedure Code (1882), 
658.] The appellant in an appeal from 
an original decree having failed bo deposit the 
estimated amount of costs for the preparation of 
the paper hook, the appeal was dismissed under 
Pule 17 of the Higr. Court Pules. Part II, Chap. 
VIII. An application for re-admission of the 
appeal was then made on behalf of the appellant; 
and a rule was granted by a Division Bench calling 
upon the opposite side to show cause : — Held (by 
Prinsbp and Ghose, JJ.), tliat the application 
was not one under s, 558 of the Civil Procedure 
Code; that it was not barred under xArb. 168 of the 
Limitation Act; that it was an application under 
the Rules of the Court; and that the law of 
limitation did not apply to such an application. 
Pamhari Sahu Madan Mouan IvIitter. 

[23 Calc. 339 

, Art. 170. 

See s. 12, 

[18 Mad. 374 

, Art. 170 and Art. V7S.~ Application 

for leave to appeal in formd pauperisl] Plaintiffs 
filed a suit for partition, which was dismissed on 
the 9th December, 1890. On tlie 1 7th March, 1891, 
plaintiffs presented an appeal to the High Court on 
a Court-fee stamp of Ps. 10. On the 18th January, 

; 1892, the High Court held that the memoran- 
! dum of appeal was insufficiently stamped, being 
! chargeable with an ad-valorem stamp on the 
! value of the plaintiffs’ share. On the 16th Feb- 
! ruary, 1892, plaintiffs applied for leave to appeal 
. in fonud pauperis. This application was granted 
ex parte. At the hearing of the appeal, however, 
the respondent contended that the pauper appeal 
was time-barred : --'■Held, that the application for 
leave to appeal in for?nd pauperis having been 
presented beyond the thirty days allowed by Art. 
170 of the Limitation Act (XV of 1877), was 
barred by limitation. The pauper appeal could 
not therefore be proceeded with. Article 178 
of the Limitation Act had no npplication to the 
present case. Mahadev Balvant v. LakshMxAN 
Balvant. 

[19 Bom. 48 

177.— Civil Procedure Code (1882). 
ss. 596, 598 aud 59^)— Limitation Act (XV of 
1877), s. 7 — Application to admit appeal to Privy 
Council — Lisahility by reason of minority — De~ 
duction of time,'] In 1885 the High Court in 
appeal passed a decree to which a minor under 
the Court of Wards was a party. Having attained 
bis majority in 1894, he sought to appeal to Her 
Majesty in Council, and presented an appeal 
within six months of the date when he attained 
majority. On an application under the Civil 
Procedure Code, s. 698 : — Held, that the appli- 
cation was barred by limitation. ThurAI Rajae 
V. JaINILABDEEN llOWTHAN. 

[18 Mad. 484 
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LIMITATION ACT (XV OP 1877)- 

coJitinued, 

2. — Art. 177. — AppUciition for leave to ap- 
peal to Pricy CoNficil — Time for presentation of 
(ippllce^tlon — LhnWitlon Act {XV of 1877), ss. 
T) a7id\2~Gicll Procedure Pode (I SS2), s. 59S.^ 
An fipplicafcion for leave to appeal to the Privj^ 
Council must be made within six months from 
the date of decree. Such an application is not 
an appeal, and in computing the period of limi- 
tation, the time required for obtaining a copy of 
the decree cannot be excluded. Moroba Ram- 
CHANDRA V. CtHANASHAM NiLKANT XaDKARNI. 

[19 Bom. 301 

, Art. 178. 

>See Art. 170. 

[19 Bom. 48 

See Partition— Nature of Proceed. 

ING3. 

[22 Calc. 425 

1. — Art. V7Q. — Amendoisiit of decree — Civil 
Procedure Code (1882), 5 . 206 — Suit for onesne pro- 
fits while plaintiff is out of possession d\ There is 
no limitation for an application under s.‘‘206 of 
the Civil Procedure Code, to amend a decree, 
it being- the duty of the Court to amend it when- 
ever it is found to be not in conformity with the 
judgment A instituted a suit for declaration of 
title and for possession. The decree, which was 
finally confirmed by the High Court, gave her 
the declaration sought for, but it contained no 
direction as to the possession, although the judg- 
ment stated that she was entitled to possession. 
A\s son (having been substituted in her place) 
applied to have the decree amended. The lower 
Appellate Court held that the application was 
barred by limitation. The High Court on appeal 
upheld the lower Court’s order, not on the ground 
of limitation, but on the ground that the applica- 
tion to amend the decree had been made in the 
wrong Court A's son then instituted a fresh suit 
against the same parties for declaration of title, 
a perpetual injunction, and for mesne profits: — 
Reid, that the plaintiff was entitled to have the 
decree amended iruder s. 206, Civil Procedure Code, 
and that, though the plaintiflf’s claim to posses- 
sion was barred, yet his right was nob extinguish- 
ed, and he having therefore a subsisting title 
was entitled, though out of possession, to main- 
tain the suit so far as it sought to recover mesne 
profits. Kalu V. Latu. 

[21 Calc. 259 

2. -Art. 178. — Decree as originally framed 
hicapalle of execaition — Amendment of decree — 
ApplicatioTi for execution of amended decree.~\ 
Where a decree as originally framed was found by 
the High Court to be incapable of execution, and 
was not finally amended by that Court, so as to 
become capable of execution, until nearly twelve 
years after it was passed, it was held that an appli- 
cation to execute such decree which was made 
within three years from the date of the amend- 
ment of the decree was within time, the rule of 
limitation applicable being that prescribed by Ax%- 


LIMITATION ACT (XV OP 1877)- 

continued. 

178 of Scb. XI of Act XV of 1877. Muhammad 
Suleman Khan v. BIuhammad Yar Khan. 

[17 All. 39 

3. — Art. 178. — Applicatioiis for prohate.'] 
The Limitation Act does nob apply to applications 
for probate, and the applications referred to in 
Art. 178 of Sch, TI of that Act are applications 
under the Code of Civil Procedure. Janalti v. 
Kesavaln, I. L. R. 8 Mad. 207; Bai MancMai y. 
Manehji Kavasji, I. L. R. 7 Bom. 218 ; and In the 
Matter of the Petition of Isltan Chunder Roy 
I. L. R. 6 Calc. 707, followed. Gnanamuthu 
Upadest V. Van A Koilpillai Nadan. 

[17 Mad. 379 

4. - Art. VlS.-Appli Zation for order abso- 
lute for sale of mortgaged^ property — Transfer of' 
Property Act {IV of 1882), s. 89.] Article 178 of 
Sch. II of the Li^mifcatiou Act, 3 877, does not 
apply to an application for an order absolute for 
the sale of mortgaged property under s. 89 of the 
Transfer of Property Act, 1882. Bai Manelthai Vc- 
Manehji Kavasji, I. L. R, 7 Bom. 213, approved. 
Ranbib Singh v, Dihgpal. 

[16 All. 28 

5. — Art. Transfer of Property Act {IV 

of 1882), s, 89 — Agoplication for an order absolute 
for sale of mortgaged property,] An application 
under s. 89 of the Transfer of Property Act 

I (IV of 1882) to have a mortgage-decree for sale- 
made absolute is not governed by Art. 178, Sch, 

I II of the Limitation Act, 1877. That article is 
limited to applications under the Code of Civil 
Procedure. Bai Maneltbai v Manehji Kavasjf 
I. L. R. 7 Bom. 213 ; and Rcinbir Singh v. Drlgpnl^ 

I. L. R. 16 All. 33, approved. In dealing, how- 
ever, with such an application, the Court may be 
guided by considerations as to whether any delay 
I on the part of the mortgagee has not been uu- 
1 reasonable, so as to bring it within the rules 
I applied in such cases by Courts of Equity. So 
i long as the final order for sale is not passed the 
suit may properly be regarded as pending. Til- 
UCK Singh v. Parsotein Proshad. 

[22 Gale. 924 

6, — Art. 178. — Decree for possession of im- 
moveable property^ execution being contingent on 
non-pay limit, of annuity.] Where a decree was 
for possession of immoveable property, but its 
execution was contingent on default being made 
by the judgment-debtor in the payment year by 
year of a certain annuity to the decree-holder : — ■ 
Held, that the decree-holder was not obliged 
to execute such decree once and for all upon the 
occurrence of the first default, but might execute 
it on occasion of any subsequent default; also 
that the limitation applicable to the execution 
of such decree was that provided for by Art. 178 
of Sch, II of the Limitation Act, 1877. Tliahur 
Das V. Shadi Lai. I, L. R. 8 All. 56, referred to. 
BTuhammad Islam v, Muhammad Ahsan, 

[16 AIL 237 



( la ) DIGEST 

lilMITATION ACT (XV OF 1877)- 

continued, 

7. — Art. 178. — Application foe rcaale in iwc- 
eution of decree — Oontlnuous pro(‘(‘cdiu.{i.'<:.'] Upon 
Jiu application made on the 28th August, 1891, for 
execution of a mortga'jfe decree, the mortgaged 
property was sold, and the jndgineut-debtors 
purchased it Icnami at a low price. Tliereupou 
the decree-holders made an application, on the 
12th November, 1891, asking the Court to set aside 
the l)e7iain.i purchase and resell the property. 
The first Court found that the purchase was not 
lenaml, and confirmed the sale on the I2th April, 
1892, but the lower Appellate Court came to a con- 
trary conclusion, and set aside the sale on the 22 ud 
July, 1892. The High Court, in second appeal 
accepted the finding of the Appellate Court as 
regards the purchase being henaml, but upheld 
the sale with the remark that the said property 
and any other property of the debtors might be 
sold in satisfaction of the mortgage-debt. This 
judgment was passed on the 4th August 1892. 
On an application for execution made on the 
3rd December, 1894, an objection was raised on the 
ground of limitation : —J/eld, that the application 
of the 3rd December, 1894, might be regarded 
as a continuation of the application of the 12th 
November, 1891, for resale of the property; and 
as the decree-holders were precluded by the first 
Court’s finding of the 12th April, 1802, from asking 
for sale until it was reversed by the lower Appel- 
late Court on the 22nd July, 1892, and finally by 
the High Court on the 4th August, 1893, theappli- 
cation was in time under Art. 178, Sch. 11, 
Act XV of 1877. Pjfaroo Tnliovildarinee v. JS^'azir ^ 
Ilossein, 23 W. R. 183 ; Chandra Prodhan v. Gopi 
Mohan Shaha, I. L. II, 14 Calc. 385 ; Parae Pam 
V. Gardner, 1, L. R. 1 All. 355 ; Kahjanbhai Dip- 
chand v. Glianasham Lai JadimatJiji, 1. L. R. 

5 Bom. 29; and Chintamon JDamodar Agaslir v. 
Balshastri^ I. L, R. 16 Bom. 294, referred to. 
RA.GHUNATH SahAY SiNGH V. LaLJI SiNGH. 

[23 Calc. 397 

8. — Art, 178. — Renewal of application 
for execution after intermediate proceeding^.'] \ 
Certain holders of a decree for sale under s. 88 
of the Transfer of Property Act applied for 
execution of their decree on the 6th of January, 
1887, and the application was granted. A third 
party, however, appeared and filed an objection ; 
under s. 278 of the Code of Civil Procedure, j 
which was allowed. Thereupon the decree-holders ! 
brought a suit under s. 283 of the Code. They j 
obtained a decree on the 6th of June, 1888; 
but the intervener appealed, and the finaUdecree 
in appeal was not passed until the 28th of May 
1892. On the 27th of April, 1892, the decree- 
holders again applied for execution of the 
decree; — that execution was time-barred 
under Art. 178 of the second schedule to Act XV 
of 1877. Desraj Singh v. Kauam Khan, 

[19 All. 71 

9. —Art. VlZ—Applicntion to set aside a sale 
■by a person interested in the sale—Benaal Tenamcv 

Act {yill of 1885), .. An9,-UmitaUon 11 

Art, 166.] An application to set aside a sale 


OF CASES. ( 748 ) 

1 LIMITATION ACT (XV OF - 1877) - 

I continued , 

I under s. 173 of the Bengal Tenancy Act is govern- 
, e<i by Art. 178. Sch, II of the Limitation Act, 

; and slionld be made withiir"- three years^ fmm 
; the date when the right to apply accrues. Ch.\‘^d 
,, Monke D.\sya r Santo Monee Dasya. 

I [24 Calc. 707 


, Art. 179. (7-^ 

1. Period from which Limitation runs... 7 48 

{a,) Continuous Proceedings .. 748 

{!}) Where tberehas been an Appeal 7.“)0 

(c) Where previous ApplI-ation has 

been made ... 751 

{d) Decrees for Sale ... 751 

2. Nature of Application ... 751 

(a) Generally ... 751 

(h) Irregular or Defective Applica- 
tions ... 7-52 

Step in Aid of Execution ... 752 

■{. Order for Payment at Specified Dates 757 

.SVe s. 7. 


[20 Bom, 383 

see Aet. 122. 

[24 Calc. 473 

Svd Bengal Tenancy Act, Sch. III. 
Art. 6. 

[22 Calc. 644 

Sec Partition — Nature of Proceed- 
ings. 

[22 Calc. 425 

(1) PERIOD FROM WHICH LIMITA'ITOX 
RUNS. 

(a) Continuous Proceedings. 

l.-Art. 179. -—Bxecutio'n stayed by reason of 
infuucMon for more than three years — Revival if 
previous application.'] A decree-holder in execu- 
tion of his decree attached a decree held by his 
judgment-debtor. On the 3rd of July, 1888, 
the decree-holder applied for execution of his 
decree by enforcement of the second decree, 
and in 'pursuance of this application obtained 
attachment of certain property as belonging to 
the judgment-debtor under the second decree. 
Subsequently a suit was filed by the sou of such 
judgment-debtor claiming the property as his own. 
and in that suit an injunction was granted staying 
execution under the application of the 3rd of July. 
1888, until the suit was decided. The application 
for execution was meanwhile struck off, but the 
attachment was maintained. On the 19th of 
March, 1892, the suit was dismissed, and the injunc- 
tion came to an end. On the 29th of October, 1892, 
a fresh application was made for execution: — Beld, 
that this second application was not barred by 
limitation, but was to be regarded as an applica- 
tion to renew the proceedings commenced by the 
former application, which had been suspended by 
the act of the Court and not by anything for 
which the decree-holder was responsible Peary 
Mohun Chowdry v. Romesh Glmnder NuJidy, I. L. 
R. 15 Calc. 371 ; Kalyanbliai Bipclmnd v. Ghana’ 
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LIMITATION ACT (XV OP 1877)- 

contintied, 

(1) PEaiOD FROM WHICH LIMITATION 

RUNS — coiitimied. 

(6-5) Conti N uOi^s Proceedings— 

shanilal JudhiDiatfiji^ I. L. R. 5 Bom. 29 ; And 
iParas Ram v. Gardner, I. L. R. 1 All. 355, refer- 
red to. Lakhmi Chand V , Ballam Das. 

[17 All. 425 

2. --Art. 179. — lterl‘ita/ird and ohstrnctlon to 
■ e^^ecation of dtojree — B,nit nnder 331 of Civil 
Procedure (knie (1882) to remove ol)stimctlon — 
Fail are of such suit — Subsequent application for 
e;eecv.tion of original decree,] On the 7th Mtirch, 
1889, a decree-holder preseate i a darkluist for 
■execution of a decree which awarded him posses- 
sion of certain immoveable property. This 
■darhhast was opposed by a third party, who 
was in possession of the property. The decree- 
holder thereupon applied to the Court to have the 
obstruction removed. This application was regis- 
tered under s. 331 of the Code of Civil Procedure 
(Act XIV of 1882), as a suit between the decree- 
holder as plaintiff and the party who offered the 
obstruction as a de f eudant. On the 22nd January, 

1891, the decree-holder withdrew this latter suit. 
Thereupon his darkhast of the 7th March, 1889, 
was struck off the file. On the 12th November, 

1892, he presented a darhhast for execu- 

tion : — Held, that the second darhhast was barred 
by limitation. The decree-holder having failed to 
remove the obstruction under s. 331 of the Code 
of Civil Procedure, the second darkhast could 
not be treated as a continuance or revival of the 
'first. Kalyanhkai v. Ghanashamlal, I. L. R. 5 
Bom. 29 ; and Chintaman v. JBalskastri, I. L R. 16 
Bom. 294, distinguished. SHiiivRAai Chintaman 
' V . Sarasvatibai, 

[20 Bom. 175 

3. -Art. 179 . — Suit to set aside an order in a 
■claim case — Oontimiatmi of previous a piMeation.] 
Upon an application for execution, dated the 13th 
March, 1891, the judgment-debtor’s property hav- 
ing been attached, a claim was preferred by a 
third party and allowed. The decree-holder 
brought a suit for a declaration that the property 
belonged to the judgment-debtor, and the suit was 
decreed. The decree-holder thereupon made an 
n,pplication for execution on the idtli July, 1894, 
more than three years after his previous applica- 
tion : — Meld, that the order in the claim case oper- 
ated as a temporary bar to the execution-proceed- 
ings, and it was not until the removal of that bar 
by a suit which the decree-holder was compelled 
to institute that he was placed in a position to 
-proceed with the execution. The present applica- 
tion made subsequently to the removal of the bar 
should be treated as a continuation of the previ- 
ous application which was admittedly in time ; 
and the execution was not barred by limitation. 
Paghnyiandun Pershad v. Bhugoo Ball, I. L, R. 

j'.Calc, 268, distinguished, Pyaroo Tuhovih 
darinee v. Nazir Mossein, 23 W. R, 183 ; Paras 
Bam T. Gardner, I. L, R. 1 All. 355 ; and Kaly- 
■Mubliai Bipchand v. Ghamliamlal Jadnnathjij 


LIMITATION ACT (XV OF 1877)- 

Continued„ 

(1) PERIOD FROM WHICH LIMITATION 
RUNS — continued. 

{a) Continuous Peocsedings— 

I. L R. 6 Bom. 29, referred to. Rudra Narain 
Guria y. Pachu Maity. 

[23 Calc. 437 

4. — Art. 179. — Application for execution of 
a different nature from preceding appllGation.] 
A decree-holder in execution of his decree applied, 
on the 11th January, 1888, for arrest of the 
judgment-debtor. On the 25th February, 1888, 
in consequence of the record of the case being 
required in the High Court, the Court execut- 
ing the decree struck off that application suo 
motu. On the 23rd February, 1892, the decree- 
holder again applied foa execution of his decree, 
but this time by attachment and sale of the 
judgment-debtor’s property: — Meld, that the 
second application could not be regarded as a 
continuance of "the former application, and 
that execution of the decree was time-barred. 
Krlshnaji Baghunath Kothavle v. Anandrav Ballal 
Xolhalhar, I. L. R. 7 Bom, 293, followed. Har 
Sarup V . Balgobind. 

[18 AIL 9 

{ b ) Where there has been an Appeal. 

5. — Art. V7B,—Dat8 of final decree or order of 
the Appellate Gourt—Eveeutlon of decree.] Certain 
plaintiffs obtained a decree for pre-emption in 
respect of four villages. The defendant appeal- 
ed, and the lower Appellate Court dismissed the 
appeal. The defendant again appealed, but in his 
appeal only questioned the decision of the lower 
Appellate Court in respect of two of the villages 
in suit. In this second appeal the plaintiff’s suit 
was dismissed as to one of the villages with regard 
to which the appeal was preferred, and the defend- 
ant’s appeal was dismissed as to the other : — Meld^ 
that in respect of all the three villages as to which 
the final decree stood in favour of the plaintiff, 
limitation began to run against the decree-holders 
from the date of the decree in second appeal, and 
not as to two of them from the date of the lower 
Appellate Court’s decree. JMur Proshaud Boy v. 
Enayet Hossein, 2 C. L. R. 47 1 ,* Sangram Singh v. 
Bujiiarat Singh, I.L. R.4 All. 36 ; and MashlaU^iJi* 
7 iissa Uani,l. L. R. 13 All. 1, distinguished. 
Badi-un-nissa t’. Shams-ud-din. 

[17 All. 103 

6. — Art. V7Q,— Final decree of the Appellate 
Court — Appeal as to portion of the claim dis- 
allowed.] A brought a suit against B for a sum 
of money, and obtained a decree for a portion o f 
the amount claimed. On the 30th November, 
1891, the plaintiff appealed as to the balance of 
his claim ; but the appeal was dismissed by the 
District Court on the Isfc June. 1892, and by the 
High Court on the 3 Isfc May, 1891. Oa an applica- 
tion, on the Isb June, 1895, by the assignee of fch 
original decree- holder, to execute ^the said decree, 
an objeofeiou was raised by the judgment-debtor 
tRat execution was barred by lapse of time 



(751 ) PIGI^ST 

LIMITATION ACT (XV OF 1877)-- 

continned. ' 

(1) PERIOD FROM WHICH LIMITATION 
RUNS — concluded, 

(h) Where there been an Appeal— 
concluded, 

fcbafc Art. 179, Scb, II. cl. (2) of the Limitation Act 
applied to the case, the period of limitation ran 
from the date of the final decree of the Appellate 
Court, and the application for execution, being* 
within three years from that date, was within 
time. Snldialchafid RiJihawdas Y. Velchund Gujar, 
I, L, R. 18 Bom. 203. followed. Hark ant Sen 
V. Biraj Mohan Roy. 

[23 Calc. 876 

(c) Where previous Application has been 

MADE, 

7.-Art. 179. — Jdnifssioyi of previous ap- 

plication by comyyetent Gonrt.’] In an application 
for execution of a decree, it wnis held that 
whether rightly or wrongly a previous applica- 
uion having been admitted and 'registered, and 
attachment having been ordered to issue, it wms 
not open to the judgment-debtor to question the 
validity of the proceedings on the ground of the 
execution being barred by limitation, Mmigal 
Per shad Picdiit v. Girya Kant Lalilri, I. L. R. 8 
Calc. 61 ; L. R. 8 L A. 123, referred to. Norendra 
Nath Pahari vi. BhupendPwA Narain Roy. 

[23 Calc. 374 

Gl) Decrees FOR Sale. 

S , — Art. 179,— Decree for sale on a mortgage — 
Order absolute for sale — Transfer of Property Act 
(IV of 1882), ss. 88 and 89.] The period of limita- 
tion for execution of a decree for sale under s. 88 
of the Transfer of Property Act begins to run from 
the date of the granting of an order absolute for 
sale under s. 89 of the Act, without which order the 
decree cannot be executed, and not from the date 
of the decree itself, Oudh Beliari Lai v. Nayo- 
sliar Lai, I. L. R. 13 All. 278 ; and Mulchand v, 
MuJita Pal Slug, Weekly Notes, All. (1896) 100, 
referred to. Mahabir Prasad v. Sital Singh. 

[19 All. 520 

(2) NATURE OF APPLICATION. 

(a) GtENErally. 

9. — Art. 179. “ Appall eation in accordance 
with law— Succession CertificMe Act { VII of 1889), 

4 ; — Application for execution by legal representa' 
tive of decree-holder loitliout certificate,'] An ap- 
plication for execution of a decree made by the 
legal representatives of a deceased decree-holder, 
without the production of a certificate under the 
Succession Certificate Act (YII of 1889), is never- 
theless one made ‘Mn accordance with law” 
within the meaning of Art. 179, cl. 4 of the 
Limitation Act (XV of 1877). Balkishan Shiwa 
Bakas Wagarsing. 

[20 Bom. 78 

10. — Art. 179 , —Application for restitution 
under a decree — Civil Pro oedure Code (1882),.?. 583 
^ — Period of limitation.] Applications made to ob- 
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I LIMITATION ACT (XV OF 1877)-- 

I continued. 

I (2) NATURE OF APPLICATION — continued, 

I (a) Generally— 

I tarn restitution under a decree in accordance with 
j Civil Procedure Code, s. 583, are proceedings in 
execution of that decree, and are governed by the- 
Limitation Act, Sch. II, Art, 179. Venkayya 'c. 
Ragayacharlu. 

[20 Mad. 448- 

if) Irregular or Defective Applications, 

11. — Art. 179. — Defective application re- 
turned for amendment — Civil Procedure Code 
I8S2), ss. 235 and, 245.] In execution of a decree. 

. the judgment-debtor’s property was put up to 
j sale on the 15th December, 1890, but no sale took 
I place, and the case w’as struck off. On the 
I 7th October, 1803, an application for execution 
w^as presented, but all the particulars required^ 
under s. 235 of the Civil Procedure Code not 
having been given, the application was returned, 
to the decree-holder for amendment under s. 245, 
and a week’s time, from 30th October, was allowed 
for the purpose. 'I’he amended application was 
not put in within the time fixed, but on the 10th 
January, 1894, a fresh application was presented in 
due form with the application of the 7th October. 
1803, attached thereto : — Ileld^ the application of 
the 7th October, 1893, was not made “in accord- 
ance with law” within the terms of Art. 179 (4). 
Sch. II of the Limitation Act (XV of 1877}. 

: and. the execution was barred by limitation. 
Kifapat All v. Ram Singh, I. L. R. 7 All. 359 ; 
Plrjade v. Plrjadc^ I. jj. R. 6 Bom. C8l ; Asgar 
All V, Trollohjanath Ghose, I, L. R. 17 Calc. 631. 
referred to. Syud Hlahomed v. Syud Ahedoolah „ 
12 0. L. R. 279, distinguished. Fuzloor linhman 
V. AUaf Ifossen, 1. L. R. 10 Calc. 541, commented 
on. Rama v. Varada, I. L. R. 16 Mad. 142; and 
Ramanadan v. Perlatambi, I. L. R. 6 Mad, 250, 
dissented from. Gopal Sah v. Janki Koer. 

[23 Calc. 217 

12. — Art. 179. — Applications for execution 
made ivithofU any representative of the deceased, 
judgment- debtor being brought on to the record— 
Civil Procedure Code (11^82), ss. 234 and 248.] Appli- 
cations for the execution of a decree made after the 
death of the judgment-debtor, and without either 
any representative of the judgment-debtor being 
brought upon the record, or there being any sub- 
sisting attachment of the property against which 
execution is sought, are not good applications 
for the purpose of saving limitation. Shea Prasad 
V. Hira Lai, I. L. R. 12 All. 440, distinguished. 
Madho Prasad v. Kesho Prasad, 

[19 AU. 33r 

(3) STEP IN AID OF EXECUTION. 

13. — Art. 179, cl. 4. — Application by decree^ 
holder for rejection of petition of judgment-debtor 
objecting to sale, and for confirmation of salef 
An application by a decree-holder, praying that 
a petition of the judgment-debtor to set aside the 
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LIMITATION ACT (XV OF 1877)- 

cont'hiued, 

(8) STEP IN AID OP EXECUTION— 

sale of property belonging to him should be re- 
jected* and the sale oe confirmed, is an application 
fallingr within the meaning of Art. 179, cl. 4 ’Of 
Sch. II of the Limitation Act XV of 1877. An’ 
application for execution of the decree made 
within three years from such a former application 
is not barred. Kcwal Uam v. Khadim Ilnsahi^ 
I. L. R. 5 All. 576, followed. Gobind Pershab 
nlla.'i Gobtnd Lal v, Runc; Lal. 

[21 Calc. 23 

14. — Art. 179, cl. 4 :,— Defect Ui appllcatloti 
for executk^i,'] Where there has been in fact an 
application for execution made by the party 
entitled to make it, it is to be regarded as a step 
in aid of execution within the meaning of the 
Limitation Act, Art. 179, although by mistake a 
<leceased judgment-debtor is named as the person 
against whom execution is sought. Samia 
P iLLAl V, Chockaltnga Chsttiar. 

[17 Mad. 76 

15. — Art. 179, cl. 4. — Request for jxcyment 
of money realised m scitif action of a decree,'] A 
request for the payment of money realised in 
satisfaction of a decree is sufficient to ke^p the 
decree alive, being a step in aid of execution : 
Venkatarayalu v. Narasimha, I. L. R. 2 Mad. 174, 
approved and followed. Whether a particular Act 
is or is not an application for, or step in aid of, exe- 
cution depends upon the nature of the act rather 
than the time at which it may possibly be done, 
Ren Chnnder Chowdhvy v. Brojo Sooiidury Dahee, 
I. L. R. 8 Calc, 89, qualified. Koormayya v. 
Krishi>amma Naidu. 

[17 Mad. 165 

16. — Art. 179, cl. 4. — ApiMeation to strilie 
off pending eseecution with liberty to make fresh 
application — Applleatum made 'before Act VI of 
1892. J Held, that an application made before the 
passing of Act VI of 1892 by a decree-holder 
to the "Court executing the decree to strike off a 
pending application for execution with liberty 
t cmake a fresh application for execution of the 
same decree, was an application in accordance 
with law to take a step in aid of execution of the 
decree within the meaning of Act XV of 1877, 
Sch. II, Art. 179, cl. 4. Ram Naeain Rai v. 
Bakhtu Kuae. 

[16 All. 75 

17. — Art. 179, cl, 4. — Applicat ion for trans- 
fer of decree — Civil Rrocednre Code (1882), 

223,] An application to the Court which passed 
a decree for its transfer to another Court for 
execution under s. 223 of the Civil Procedure 
Code, is a step in aid of execution, and sufficient 
to keep the decree alive within the meaning 
of the Limitation Act. Sch. II, Art. 179, cl. 4. 
Nilmony Singh Deo v. Biressiir Banerjee, I. L. R. 
16 Calc. 744, explained ; Collins v. JIaula Baksh, 
I, L. R. 2 All. 284; and Latcliman Pundeli v. 


LIMITATION ACT (XV OF 1877)— 

, continued^ 

i (3) STEP IN AID OF EXECUTION~c()?jfM?/.^«', 

! Maddan Mohim Skye, I. L. R, 6 Calc. 513, referred 
j to and followeh Chundra Nath Gossami ?*, 

I Gurroo Prosunho Ghosh, - -■'jv 

: [22 Calc. 375 : 

i 

I 18.--Art. 179, cl. 4. — AppHcatioiVfo receive 
: Agyplication for -the return of o 

•; decree partially executed by the Court where tram- 
I f erred for execution - Civil Procedure Code (1882), 
i s. 223.] Neither an application by a decree-holder 
: to receive poundage fees from him in respect of 
I some of his judgment-debtor’s property purchased 
j by himself, nor an application for the return to 
' the decree-holder of a decree made to a Court to 
j which it has been transferred for execution, and 
1 by which it has been pariiially executed, is a step, 
j in ai<i of execution within the meaning of the 
I Limitation Act, Sch. II, Art. 179, cl. 4. Krish- 
I nayya-r v. Venkayyar, I. L. R. 6 ?.Iad. 81, dis- 
' tinguished. Aghoke Xali Debi Prosunno 
COOMAR BANEBJES. 

[22 Calc.:827 

19. — Art. 179, cl. 4. — Application to receive 
poundage fee — Application to set-off the purchase- 
money against the decree^ instead of paying it 
into Court.] Neither an application by a decree- 
holder to receive a poundage fee from him in 
respect of the judgment-debtor’s property pur- 
chased by himself, nor an application by him to 
be allowed to set off the purchase- money against 
the decree, instead of paying it into Court, is a 
step in aid of execution within the meaning of 
the Limitation Act, Sch. 11, Art. 179, cl. 4. 
Aghore Kali Debi Prosunno Goomar Banevjee, 

I. L. R. 22 Calc. 827, followed. Radha Prosad 
Singh v. Sandar Lal^ I. L, R, 9 Gale. 644, distin- 
guished. Ananda Mohan Roy v. Kara Sun- 
DARI, 

[23 Calc. 196. 

20. —Art. 179, cl. 4:,— Payment of deficient 
Co art fee.] An application for execution of a 
decree was presented on the 17th July, 1890. A 
notice under s. 248 of the Code of Civil Procedure 
(Act XIV of 1882) was issued on the 18th July, 1890. 
The process fee for service of the notice being 
deficient, the decree-holder paid the deficiency on 
the 29th August, 1890. On the 22nd August, 1893, 
the decree-holder presented a fresh application 
for execution : — the second application 
for execution was time-barred. The payment of 
the additional Court-fee was not ‘‘ a step in aid 
of execution of a decree” within the meaning of 
cl. 4, Art. 179 of Sch. II of the Limitation Act 
(XV of 1877). Dwarkanath Appaji V. Anand- 

RAO RAMCHANDRA. 

[20 Bom. 179 

21. — Art. 179 , cl. 4. — Applications to he sub- 
stituted on the record as a party and for notice of 
execution to issue to representative of judgmeyii- 
debtor — Civil Procedure Code (1882), s. 230 — 
plication for execution of decree — Continuous pro- 
ceeding sf] A obtained a decree against B upon 
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(3) STEP IN AID OP BXEOUriON— 

•anawa'-d, which directed that bheeum of Us. 1,810 
-awardei to A should bi recovered with interest 
by attaohnieut of the mortgag-ed property and 
-not by sale, except in case of its beiiijj^ held that 
the property was not liable to attachment. On the 
12th October, 1871, A applied for execution of 
■the decree, and thereupon the mortgaged pro* 
r.perty was attached and placed umler the manage- 
ment of the Collector, who paid the proceeds 
from time to time into Court till 1891. The Court 
paid the proceeds to A on the 25th February, 1876, 
the 5uh February, 1877, and the 7th October, 1877. 

In 1878, A being dead, his son O applied to the 
Court to be made a party to the record and to 
■be allowed to continue the execution- proceedings. 

In 1880, G applied to ^he Court under s. 218 
of the Code of Civil Procedure (Act XIV of 1882) 

■to issue notice to D as B's heir and legal repre- 
-.seiitative. to show cause why the decree should 
not be executed against him. 2) did not appear, 
and an cm - parte order was passed for execution 
to proceed as against him. The Collector con- 
-tlnued in management till the 5th February, 1892, 
when the application {darhhast) of 1871 was 
withdrawn, and a fresh application was made by 
77 on the 12th June, 1892, JD resisted on the ground 
■that the application was time-barred under 
Art. 179 of the Limitation Act (XV of 1877) : — 
that the application of 1892 was not barred 
by limitation, as the execution-proceedings under 
the first darhkcist of 1871 were continuously 
going on during the whole psriod that the Col- 
lector’s management lasted under the orders of 
■the Court, and as each year’s payment received 
by the decree-holder was but a, partial step in 
aid of execution of the decree: — Held, further, 
that the applications made by C in 1878 and 1880 
■were also ‘‘steps in aid of execution” within 
the meaning of Art. 179. cl. 4 of the Limitation 
Act. KESBAVLAL BEOHAR V. PiTAMBERDAS 
TRIBHU VANDAS. 

[19 Bom. 261 

22. — Art. 179, cl. 4. — Deposit of process-fee.'] 

A deposit of a process fee is a step in aid of 
■execution within cl. 4 of s, 179 of Sob. II of 
■the Limitation Act. Amine a Persliad Siagh v. 

XaJ, I. L. R. 10 Calc. 851, referred to. j 
Narbndra Nath Pahari v. Bhupendra Narain I 
Roy. 1 

[23 Calc. 374 

23. — Art. 179, cl. 4, — Application 'by decree- 
holder for leave to hid,] An application by the 
Recree-holder for leave to bid at the sale in 
execution of the decree is not a step in aid of 
execution within the meaning of the Limi- 
tation Act, Soh. II, Art. 179. Toree Madionied v. 
Mahomed Alahood, I. L. R. 9 Calc. 730; and 
Ananda Mohan 'Roy v. Hara Sicndari, I. L. R. 23 
■Calc. 196, referred to; Ba7isi v. Slhree Mai, I. L. 

IX. 13 All. 211, dissented from. Raghundnddn 
Misser V , Kallydut Misser. 

[23 Calc. 690 
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rontlmied. 

(3) STEP IN AID OF -^oontmued, 

24. — Art. 179, cl. A. — Appllcitlon by decree- 
holder for leave to hid at the ^ auction- sal e.]^ An 

j application by a decree-holder for leave to bid at 
the sale of his judgment-debtor’s immoveable 
property is an application to the Court to take 
a step in aid of execution of the decree and falls 
within the words of Art. 179, cl. 4 of the Limi- 
tation Act (XV of 1877). VlNAYAKRAO Gopal 
DESHMUKB y. ViNAYAK KRISHNA DheBRI. 

[21 Bom. 331 

25. — Art. 179, cl. 4. — Application to wUlt- 
draw a pend'ing proceedhiy for eneecrtion with 

I leave to institute another — Gode of Gicll Prorednre 
1882), .s, 373.] An application to withdraw a 
pending proceeding for execution, with leave to 
institute another at some future time, is not a 
step in aid of execution within the meaning of 
the Limitation Act, Sch. II. Art. 179, cl. 4. Ram 
Maraiti Rai v. Bnhhtn Knar, I. L. R. 1-6 All. 
76, dissented from. Tarak Chunder Sen v. 
Gyanada Sundalu. 

[23 Calc. 817 

26. — Art. 179, C\, A.— Application for sanc- 
tion to an agreement to glee time to a, judgment- 
debtor — Limitation Aet.s. 14 — Dednotlon of time of 
proceeding in Go art without jurisdiction,] On an 
application made in June, 1892, for execution of a 
decree, for the payment of a sum of money by 
instalments, passed in 1883 by a Subordinate 
Court, it appeared that the Subordinate Court, 
after executing it in part, had transferred it to 
the Presidency Court of Small Causes, which pro- 
ceeded to execute it up to the 23rd February, 1887, 
and that, on a further application made on the 5th 
March, 1888. it was discovered that the transfer of 
the decree was a mistake, as the amount exceeded 
Rs. 2,f"00, and the decree was returned to the 
Subordinate Court on the 5th July, 1888. On the 
26th February, 1889, an ‘‘application was made to 
the Subordinate Court to sanction an agreement 
to give time for the satisfaction of the judgment- 
debt under Civil Procedure Code, s. 257 A, but 
sanction was never given, and, on the 28th July, 
1891, the decree-holder applied to have the decree 
transferred to another Court, and in September 
applied for execution and realised Rs. 250 towards 
the debt: — Held, by Parker, J., that the time 
during which the decree was in the Presidency 
Court of Small Causes should be deducted in the 
computation of the period of limitation for the 
present application under Limitation Act, s. 14, 
cl. 3 : — Held-, by Shephard and Best, JJ., that 
whether or not such deduction should be made, 
the present application was barred by limitation 
for the reason that the application on the 26th 
February, 1889, was not a step in aid of execution, 
Barrow v. Javeechund Sett. 

[19 Mad. 67 

I 27. — Art. 179, cl. 4. — Application for sub» 

stitution of the heirs of the deceased judgment- 
debtor — Application in accordance with law— Gode 
of Glul Procedure^ (1882), ss. 234, 235, 248 and 
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273.] Au applicabion by the judgmenb-creditor for 
subi?bibutiou of the heirs of the deceased .iudgmenb- 
debtor, though disallowed, is an application in 
accordance with law to take some step in aid of 
-execution of the decree within the meaning of 
sub-section 4 of Art. 179 of the Liniitation Act. An 
application by the jndginent-creditior for the exe- 
cution of his decree, which has bsen attached, as 
well as an application by him to execute another 
decree wdiich he had attached in execution of his 
own decree, though disallowed, are applications in 
accordance with law. Adhau Chandiia. Das v. 


Lal Mohun Das. 


[24 Calc. 778 


28.— Art. 179, cl. 4.— Application ly decree- | 
holder to be put iti possession of property which j 
he has purchased at a sale in execution of his ; 
decree,'] An application made by a decree-holder i 
to be put into possession of property which he has ) 
purchased at an auction-sale held in execution of ; 
his decree is a'* step in aid of execution ” of that ; 
decree, and would afford the decree-holder a fresh ; 
istarting-poinb for limitatiou. Sujan Singh v. j 
lilra Singh, I. L. R. 12 All. 399, referred to. Moti 1 


IiAL v. Makukd Singh. 


[19 All. 477 I 


/4) ORDER FOR PAYMENT AT SPECIFIED 
DATES. 


29.— Art. 179, cl. 6 ,— Decree payable by in- i 
^talments — Default in payment of first instalment | 
— Right of waiver of default — Payment not cp'ti- i 
fied to Court— Oivil Procedure Code {Act VlJIof ; 
1859), 20Qand (1882), 5. 258.J A decree dated j 
22nd,Cheyb, 1295 (iSbh April, 1882), provided ; 
“that the defendants do pay the decretal money j 
as per instalments given below, otherwise the i 
plaintiff will have the power to cancel the insfcal- i 
ments and realise the entire amount.” The first j 
instalment was made" payable ou 30th Oheyc, ; 
1295 (26bh April 1888), and the other six instal- ' 
ments on the 30bh of the months of Magh and 
Bysack in the three following years. In an 
application made on the 9th February, 1892, for exe- 
cution of the decree, the decree-holder stated that 
only the first instalment had been paid, and 
asked for execution for the amount remaining 
due under the decree, and the judgment-debtors 
denied having paid any of the instalments: 
Held, that the clause in the decree to the effect 
that on non-payment of an instalment by the 
specified date, it should be in the power of the 
decree-holder to realize the full amount, _ was 
nob intended to give him the option of waiving 
the default if he pleased, but that it implied 
nothing more than the usual condition that, on 
non-payment of an instalment, the whole decretal 
amount would become exigible ; if, therefore, 
the first instalment had not been paid, the 
application for execution, nob having been made 
within three years from the date when the whole 
amount became due, was barred by Art, 179 of 
Sch. II of the Limitation Act {Chandra KamaL 
Dass V. Bissessurree Dassia^ 13 C, L, R. 243,dissent- 
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(4) ORDER FOR PAYMENT AT SPECIFIED 
D ATES —continued. 

ed from), and the case was remainded for final 
decision of the question whether or not payment 
of the first instalment had been made. Ghenibash 
Shaha v. Sridam Mandal, I. L. R. 5 Calc. 97 ; 
AsmutuMah Dalai v. Rally Churn Mitter, I. L. R. 

7 Calc. 56 ; Nilmadhub Ghuclierbutty v. Ramsodoy 
Chose, I. L. R, 9 Calc. 857 ; Judistir Patro v. 
Robin Chundra Khela, I. L. R. 13 Calc. 7.3 ; Ram 
Gulpo Bhattacharyee v. Ram Chunder Shome, I. 
L. R. 14 Calc. 352 ; Mon Mohnn Roy v, Durga 
Churn Gooee, I. L. R. 15 Calc. 502 ; and Bir 
Huraln Panda v. Darpa Narain Pr odium, I. L. 
R. 20 Calc. 74. referred to. Huum Pershad 
Chowdhrt V. Nasib Singh. 

* [21 Calc. 542 

30. — Art. 179, cl. ^.—Decree payable by 
instalments ivlth proviso as to execution of ent'ire 
decree on default in payment of instalments— Go n- 
struct Ion of decree.'\ Where a decree for money 
is made payable by instalments with a proviso to 
the effect that on default being made in payment 
of the instalments, the decree-holder is entitled to 
execute the decree for the whole amount due. 
such a decree is to be construed as much as possi- 
ble in favour of the decree-holder, and unless the 
decree clearly leaves the deoroe-holder no option 
on the happening of a default but to execute the 
decree once and for all for the whole amount due 
under it, the decree-holder may execute it on the 
happening of the first, second, or any subsequent 
default, and limitation will run against him in 
respect of each instalment separately from the 
time when such instalment may become due. 
Shankar Prasad v, Jalpa Prasad. 

[16 AU. 371 

31. — Art. 179, cl. Q. — Application for exe- 
cution of maintenance deeree.f Ou an applica- 
bion made in 1891 for the execution of a decree 
passed in 1870, it appeared that the decree direct- 
ed the payment of maintenance to the plaintiff 
annually on a specified date, and the present 
application related to the period of three years 
from 1888 to 1891. There had been an applica- 
tion for execution in 1873. The next applicabion 
was made in 1879, and it was dismissed as being 
barred by limitation : — Held, that the present 
application was nob barred by limitation. KUPPU 
Ammal V. Saminatha Ayyar. 

[18 Mad. 482 

32. -Art. 179, cl. 6. — Decree -payable by in- 
! stalments — Waiver of default in payment — Civil 

Procedure Code (1882), s. 258.] Where a decree 
was payable by instalments, and in default it was 
provided that the whole amount should become 
due : — Held, that proof of a part-payment towards 
an instalment due accepted by the decree-holder 
(even though it was a payment not certified bo the 
Court under s. 2.58 of the Civil Procedure Code)"* 
would be material as evidence of waiver, and 
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DATES — oonGliideil. 

T)hat if there were such waiver, limitation would 
jiot run till the next default. Rajeswara Rau 

Hari Babandhu. 

[19 Mad. 162 

33.— Art. 179, cl. Q,—T> 'amfer for Proper ty 
Act {IV ()/•■] 882), 90— /(O’ decree 

against non-hyp otliecated projjerty— Starting point 
ef Umltation.'] Where in a usufructuary mortgage 
it was covenanted that if the mortgagee was not 
given possession, he should have a right to obtain 
the sale of the mortgage property, the mortgage- ] 
debt meanwhile being payable on a certain speoi- 
fled date, it was held that in respect of an applica- 
tion under s. 90 of Act IV e>f 1882, the mortgaged 
property having been sold under the above-men- 
tioned covenant and having proved insufficient 
to satisfy the debt, limitation began to run from 
the breach of the covenant to pay on due date, and 
not from the breach of the covenant to put the 
mortgagee in possession, StiEO Chauan Sing-h | 
V, Lalji Mal. 

[18 All, 371 

, Art, 180, 

See Art. 122, 

[24 Calc. 473 

, Art. 180. — Application for execution of 

decree — Transfer of decree for exeention — Revivor 
— Givil Procedure Gode (1882) ss. 223, 230 and 
248 — Insolvent^ Adverse possession of — Attach^ 
ment.l A obtained a decree against B on the 
original side of the High Court on the 19th 
December, 1881. On the llth December, 1893, 
the judgment-creditor applied to the Court under 
a, 223 of the Code of Civil Procedure for trans- 
mission of a certified copy of the decree to the 
District Judge^s Court of the 21-Pergunnahs, with 
a certificate that no portion of the decree has 
been satisfied by execution within the jurisdic- 
tion” of the High Court, and alleging’ that the 
judgment-debtor had no property within its juris- 
diction, but had property in the 24-Pergunnahs. 
The application was headed as an application for 
execution and was in a tabular form. Upon this, 
a notice was issued under s. 2i8 {a) of the Code, 
and, the judgment-debtor not having shown any 
cause, on tbe 19th December, 1893, a certified 
copy was ordered to be issued. The certified copy 
of the decree having been transmitted, the judg- 
ment-creditor, on the 1st March, 1891, applied for 
the execution of the decree to the District Judge. 
On the objection of the judgment-debtor that the 
execution was barred by limitation : — Held 
(Norris and G-oedon, JJ.) that the application of 
the llth December, 1893, was not an application 
for execution, and also that the order of the 19th 
December, 1893, was not an order for execution, 
and could not operate as a revivor of the decree 
within meaning of Art. 180, Sch. II of the 
Limitation Act. There was no necessity for tbe 
dssue of a notice under s, 248 upon the applica- 
tion to transfer the decree under s. 223 of the 


Code, and on that application execution could not 
have been obtained upon the order of the 19th 
December. 1 893. The first applicalidon for execution 
was that made on tbe 1st March, 1894, to the Court 
tc 4 which the certified copy of the decree was 
transmitted, and that was not within time. The 
execution of the decree was therefore barred by 
limitation. jVilmony Singh Beo v. Biresmr Baner- 
joc, I. L. R, 1() Calc. 744, followed ; Ashootosh 
Butt V. Boorga Churn Chatterjee, 1. L. R. 6 Calc. 
504, distinguished. Su.JA Hosskin alias Reha- 
■MET Dowlah r. Moxohue Das, 

[22 Calc. 921 

A. review having been granted of this decision,, 
the appeal was re-heard, and on the objections of 
the judgment-debtor that the execution was barred 
by limitation, and that ho having been declared 
an insolvent, and the properties having vested in 
the Qjtficial Assignee, the attachment was con- 
trary to law: — (O’Kinealy and Hill, JJ.), 
that the execution was not barred by limitation, 
as the order of the 19th December, 1893, was an 
order for execution, and operated as a revivor of 
the decree within the meaning of Art. 180, Sch. 
II of the Limitation also, that the 

judgment-debtor having been in possession of the 
property for more than twelve years, the Official 
Assignee not having taken possession of it, he had 
a title by adverse possession which was capable pf 
being attached. Ashootosh Dutt v. Boorga Ghurn 
Ghatterjee^ I. L. R. 6 Calc. 504 ; Futteh Narain 
Ghoiodhry v. Ghandrahatl Chowdlirain, I. L. R 
30 Calc. 551, followed. SUJA Hossein alias 
Rehamut Dowlah v. Monohub Das, 

[24 Calc, 244 

LIQUIDATOR. 

See Company — Winding up — Duties 
AND Powers of Liquidators. 

[18 Mad. 498 

[20 Bom. 654 

, Inquiry into conduct of. 

See Company— Winding up— Liability 
OF Officers. 

[19 Bom. 88 

, Remedies of. 

See Attachment — Attachment before 
Judgment. 

[21 Bom. 273 

, Suit by. 

See Limitation Act, s. 22. 

[18 All. 198 

See Plaint— Amendment of Plaint. 

[17 All. 292 

See Plaint— Form and Contents of 
Plaint — Plaintiffs. 

[17 All, 292 

[18 All. 198 
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LIST OP VOTERS AT ELECTION. 

See Calcutta Municipal Consolida- 
tion Act, s. 31. 

[22 Calc. 717 

LIS PENDENS. 

See Foreign Court, Judgment of, 

[19 Mad. 257 

1. — Mortgage executed daring gjendencg of 
‘•iiainte mince sail bi wliiclb decree in raade cdiarging 
property mortgaged — Transfer of Property Act 
ilVof iSS2), s. 52.] Where a member of a Ilindu 
family, during the peudency of a suit for maiu- 
tenance which resulted in a decree charging the 
house in suit together with other property with 
the maintenance claimed, mortgaged the house 
in suit to the plaintiff: — Held, that he was entitled 
so to do, and that the validity of the mortgage 
was not affected by the doctrine of Us yendens, 
Manika Gramani V . Ellappa Chetti. 

[19 Mad. 271 

Purchaser at sale in execution of decree — 
Attachment of property sold, ante litem.'] Where 
the defendaut.iu an ejectment action had brought 
the village in question at a sale in execntion of 
a decree obtained by the mortgagee against .u 
mortgagors thereof, it appeared that prior to his 
purchase the plaintiff’s vendor had sued to estab- 
lish against the parties to that decree his title to 
the village, and had subsequently obtained a 
•decree in his favour: — Held, that the defendant 
bought pendente lite^ and was bound by the decree 
so obfcaiued. That result could not be avoided by 
showing that the mortgagee decree-holder had 
attached the village prior to the suit by the plain- 
tiff’s vendor. Moti Lal v. Karab-ul^din. 

[L. R. 24 I. A. 170 

[25 Calc. 179 

LOCAL BOARD, PRESIDENT OP, 
NOTICE BY. 

See Penal Code, s. 188. 

[20 Mad. 1 

LOCAL GOVERNMENT, RULES 
MADE BY. 

See Ports Acts, s. 6. 

[17 Mad. 118, 397 

LOCAL INVESTIGATION. 

See Magistrate, Jurisdiction of— • 
General Jurisdiction. 

[19 AIL 302 

See Special or second Appeal— Other 
Errors of Law or Procedure- 
Local Investigation. 

[21 Calc. 604 

.See Transfer of Criminal Case. 

[21 Calc. 920 

[19 AIL 302 ‘ 


>F CASES. 

L OCAL INVESTIGATION-cma^^w^e^^, 

1. — Powers of Magistrates in holding local 
twvestigation — Collection of evidence hj Magistrate 
on local inqivity — Evidence?^ Power of Magis- 
trates to hold local investigations and the nature 
of such investigations discussed. Whenever it is 
desirable for a Magistrate to view the place at 
which an occurrence, the subject-matter of a 
judicial investigation before him, has taken place, 
he should be careful to confine himself to such a 
view of the place as to enable him to understand 
the evidence placed before him, and should take 
care that no information reaches him with refer- 
ence to the occurrence which he has to investi- 
gate beyond what he acquires by that view, and if 
the place of tlie occurrence be in dispute he 
would be wise in postponing his visit till all the 
evidence has been recorded, if under such cir- 
cumstance he feels disposed to visit it at all. Bub 
where a local inquiry* by a Magistrate takes the 
form of an investigation into the occurrence on 
the site of the occurrence instead of in his own 
Court, and he takes evidence on the spot, such 
evidence should not be recorded unless it is pro- 
tected by all the safeguards by which evidence on 
which a Judge may act is protected by law. 
HaRI KiSHORE MiTEA r, ABDUL Baki Miah. 

[21 Calc. 920 

2. — Court joroceedlng to hear an appeal icithont 
waiting for return to a commission for local imes- 
tigation issued at the request of a party —Civil 
Procedure Code s. 581 — Suh slant lal error in 
Procedareh\ The intention of the Code of Civil 
Procedure is that when a Court deems it neces- 
sary, on the a.pplication of a party or otherwise, 
that a commission for local investigation should 
be issued, the return to that commission should 
be before the Court before it proceeds to hear 
and determine the case. Madho Singh o. Kashi 
SlNUH. 

[16 All. 342 

LOTTERY. 

See CoMPANV— F ormation and Regis- 
tration. 

[20 Mad. 68 

LUNATIC. 

, Committee of, under Act XXXV 

of 1853. 

See Hindu Law — Inheritance — Di- 
vesting OF, Exclusion from, and 
Forfeiture of, Inheritance- 
Insanity. 

[22 Calc. 864 

, Suit against. 

See Cuds Land Revenue Act, ss. 175 
AND 17d. 

[22 Calc. 729 

M~Act XXXIV of Inquiry into alleged 

lunacy — Degree of unsoundness of mind — Manager 
of lunatic. Duty of.} . A Hindu, who had acquired 
considerable assets without any ancestral pro- 
perty. lived with one of bis wives and his eldest'"* 
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LUNATIC -- continued, 

son who managed the property. A younger son, 
who lived apart with bis mother, made an appli- 
cation to the High Court alleging that his father 
■was a lunatic, and praying that he be declared 
to be so. and that a committee be appointed under 
Act XXXIV of 1858, and that the eldest son be 
directed to deliver the property to the committee. 
It Vfas found on the inquiry held under the above 
Act, that the alleged lunanic had for many years 
now and then been for short periods in such a 
state of mind as to render it right to detain him 
at home, and that he now bad about him that 
which when aroused by the recollection of past 
losses or by the recurrence of family quarrels 
might produce mental derangement, but that he 
was of sound mind at the dates of the above 
application and of the inquiry : — Held, that the 
application should be dismissed, Her curiam : 
The eldest son should give^to those who would be 
co-heirs with him to his father a fair opportunity 
of satisfying themselves that his management is 
open to no question, and that nothing is done to 
their detriment. Distinction between lunacy 
with lucid intervals, and a state of sound mind, 
s-ubject to occasional unsoundness arising from 
accidental and temporary causes, considered. In' 
RE Nagappa Chetti. 

[18 Mad. 472 

2. — Act XXXV c/ 1858, ,s\?, 10. 18 and’ 22 — Besm 
deuce — Lunatic resident in mofussil — Ouardian of 
lunatic's of (juardian towards 

local Court a 2 ) 2 ') o intin g him — Temporary suspension 
of guard Ian — Jurlsdi ction of District Judge— Trre- 
gularity — Sn 2 )eri)itendence of High Court — Cirll 
Procedure Code (1882), 622.] ’ Although Act 

XXXV of 1858 contains no express provisions 
as to the place of residence of a lunatic governei 
by the Act, it contemplates that he shall reside 
within the jurisdiction of the Court that has 
found him to be a lunatic. The guardian of 
such a lunatic’s person is. in matters connected 
with the guardianship, subordinate to the District 
Court which appointed him. A guardian, having 
obtained leave from the District Judge to take the 
lunatic out of the jurisdiction for a specified time, 
was, at the expiration of that time, ordered to 
return with the lunatic to liis residence within the 
local jurisdiction. He failed to comply with the 
order. Without further notice, the District Judge 
by certain orders which he gave, by letter and 
telegram, through the manager of the lunatic’s 
estate, suspended the guardian from his offic!^, and 
directed him to make over the custody of the 
lunatic to the manager. The guardian made 
over the custody accordingly, aiid then applied 
to the High Court, under s. 622 of the Code of 
Civil Procedure, to set aside those orders and re- 
store the custody of the lunatic to him at Calcutta, 
(outside the jurisdiction of the Court to which the 
lunatic was subject). The High Court declined to 
interfere, even though the orders were made 
irregularly ; because no case for its intervention 
had been made out, and because tbe lunatic 
ought not to be removed out of the local juris- 
diction. In the Matter op Basharat Ali 

^HOWDHKY. 


LUNATIC- continued. 

3. — Strlkhig out Ivmatic plaintiff's nanie-Auth or-^ 
Ity of pleader as agent for fding suit — lAniitation 
Act {XV of 1877), s. 7 — Restoration of riame — = 
S}tit hy g^ersojh not adjudged to he of unsoujid mind 
under Act XXXV of 1858 — ^lUght of suit — - 
Guardian — Next friend.'} A plaint as originally 
framed contained the name of K, stated to be 
of unsound mind, as first plaintiff, and of his wife 
iVas his guardian and second plaintiff. When the 
plaint was actually filed, ICs name was struck out 
by the pleader and X. Subsequently his name was 
restored on his own application, but the period 
of limitation prescribed for the suit had then 
elapsed. The first Court held that under s. 7 of 
the Limitation Act the plaintiff ’s claim was not 
barred. On appeal, the Judge dismissed the suit, 
holding that the order of the first Court restoring 
name was bad, and that the suit was time- 
barred at the date of that order. On second 
appeal, held^ reversing the decree, that the 
pleader and acted beyond their authority in 
striking out ICs name, and that therefore the 
restoration of his name must relate back to the 
filing of the suit, which was, therefore, not bar- 
red. Quaere : Whether a person of unsound 
mind, but not adjudged to be so under Act XXXV 
of 1858, can in this country sue by his next friend. 
Kirraram Jhumekram Modi a v. ModiaDayalji 
jHUMEKRAAr. 

[19 Bom. 135. 

4. — Act XA’Wr' of 1858, s. 13 — Married 
daughter of lunatic — Mabite)iance , — Family f 
Mcani'iig of.'} The word ‘‘ family ” in s. 13 of Act 
XXXV of 1858 (which provides for the mainten- 
ance of the lunatic and his family) does not in- 
clude a married daughter of the lunatic living 
with her husband apart from her father, but 
includes only persons living with the lunatic as 
members of his family, and dependent on him for 
their maintenance. Chundra.bati Koeri v. 
Moxji Lal. 

[23 Calc. 512. 

5. — Act XXXV of 1858, s. li— Manager appoint^ 
ed under the Lunacy Act — Manager of jo mt family. 
— Alienation hy manager.} Where a person is 
appointed manager of a lunatic’s estate under 
Act XXXV of 1858, he can only make a valid 
alienation in accordance with the provisions of 
that Act, although he may also be de facto man- 
ager of the family property. A Hindu married 
woman having a lunatic husband and minor sons- 
was appointed guardian of the lunatic’s estate 
under Act XXXV of 1858. She was also de facto- 
manager of the family She mortgaged the- 
family property, without the sanction of the Court 
as required by s. 14 of the Act: — Held, that the 
mortgages were invalid as regards the luuatic’s- 
interest in the property ; but, as regards the in- 
terest of the minors, which was vested in them at 
the time of the mortgages, the property being 
ancestral, tbe mortgages were binding if made- 
for family purposes. Anpurnabai v, Durgapa 
Mahalapa Naik. 

[20 Bom. 150' 

Q,~Act XXXV of 1858, 55. 15, 16, 17, 18 and p 
— Hindu lunatic member of joint family — Jomt 


[24 Calc. 133 
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LUNATIC- ei»idu(Ie<i, 

vieinher of the lunatic's famd// appointed fjnardian 
or manager of the lunatic's estate — LuihlUty to 
account-^ Manager charged ivith misnama gement ."j 
The manager of ^ Hindu lunatic’s estate appoint- 
ed under Act XXXV of 1858, who is in possession 
with others of joint family property, is notf, in 
his capacity of manager of the lunatic’s estate, 
bound by the provisions of s. 15 of the Act to 
exhibit an inventory and account of the family 
property. Tlie lunatic is possessed of no property 
for which the manager is liable to account. It 
does not make any difference if the manager is 
himself a joint owner or not. The Act provides 
no machinery, nor does it confer any power upon 
the Court, to deal with the joint family property 
or interfere in the affairs of a joint family. If 
a manager is charged with mismanagement he is 
entitled to some particulars of the charges made 
against him In all cases of lunacy in which a 
guardian ora manager of the lunatic’s estate is 
appointed by the Court under the Act, it is desir- 
able to issue a formal order or certificate of 
appointment. Tkiimbaklal Govandas v, Hira- 
UAL ItCHHALAL. 

[20 Bom. 659 

MADRAS ABKARI ACT (MADRAS j 
ACT I OF 1886). | 

, ss. 31 and 36, j 

See Private Defence, Right of. 

[19 Mad. 349 

, s. 43. 

See Magistrate, Jurisdiction op— 
Special acts — Madras Abkaki i 

Act ' 

[18 Mad. 48 ‘ 

MADRAS ACT. 

, 1864-11. 

See Madras Revenue Recovers Act. 

, 1865-VII. 

See Madras Irrigation Cess Act. 

, 1865-VIII. 

Madras Rent Recovery Act. 

, 1873-ni. 

See Madras Civil^ Courts Act. 

1876-1. 

See Madras Land Revenue Assessment 
Act. 

— — , 1882-V. 

See Madras Forest Act. 

, 1884-11. 

See Madras Boundary Marks AArENo- 
AiENT Act. 


MADRAS ACT— eo?wlnded. 

, 1884-III. 

See Madras Revenue Recovery 
Amendaient Act. 

, 1884-IV. 

See Madras District Municipalities' 
Act. 

, 1884-V. 

See MADRiVs Local Boards Act. 

, 1886--II. 

See Madras Harbour Trust Act. 

, 1S87-I. 

See Malabar Compensation for Ten - 
ants IaipRovement Act, 

, 1888-III. 

See Madras Police Act, 1888. 

, 1889-1. 

See Madras Village Courts Act. 

, 1889-III. 

See Madras Towns Nuisances Act, 

MADRAS BOUNDARY MARKS ACO?^ 
(XXVIII OF 1860). 

, s. 25. 

See Limitation— Question of Liaiita- 
TION. 

[19 Mad. 416 

MADRAS BOUNDARY MARKS ACT 
AMENDMENT ACT (MADRAS ACT 
I II OP 1884). 

I , s. 9. 

I Limitation — Question op Limi- 

tation. 

I [19 Mad. 416 

I MADRAS CIVIL COURTS ACT 

I (MADRAS ACT III OP 1873). 

I s. 12. 

I See Execution op Decree— Transfer 

! op Decree for Execution anD' 

I Power of Court, &o. 

[17 Mad. 309' 

See Munsif, Jurisdiction of. 

[19 Mad. 56 

i , s. 28. 

See Munsif, Jurisdiction of. 

[19 Mad. 445=- 
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MADRAS DISTRICT MUNICIPALI- 
TIES ACT (MADRAS ACT IV OP 
1884). 

, S. 47 and S. 63. — Land ta,v — Land 

u.najjj^ropriated to htildings.'] A municipal coun- 
cil under the Madras District Municipalities Act 
has no power to levy a tax on any land exceeding' 
seven-and-a-half per cent, on the annual value 
of such land. The meaning of tlie term ‘‘lauds 
!inoppropriated to any buildings ” in the ?.Iadras 
District ]\Tuuicipalitie3 Act, s. 68. cl. 2, con- 
sidered. OlarivIi: V. Chairman, Ootaoamund 
Municipal Council. 

[18 Mad. 310 

1. — s. 53 and Sch. {A),—Profr{^slo7i tax 

— District Gonrt ■pleader — Court situated outside 
m.utiicijoiil lmlts.'\ The plaintiff, who was a 
■pleader, lived and had his office and occasionally 
practised in Courts within'^the limits of the Muni- 
c'ipality of Salem, but he claimed to be entitled 
to the refund of a sum levied ou him for profes- 
sion tax under the District Municipalities Act for 
the reasons that he practised as a District Court 
pleader, and that the District Court was situated 
outside the municipal limits : — Held, that the 
plaintiff was liable to pay profession tax to the 
Municipality of Salem. JIamasami Ayvak v. 
Municipal Council of Salem, 

[18 Mad. 183 

2. — SS. 53, 59 and 60 . — Profession tax^ 
Trader. 1 One who makes it his business to sell the 
produce of his own laud for profit is a trader 
within the meaning of Madras Act IV of 1884, pro- 
vided the sales are conducted in a shop or place of 
business : — Held, by Parker. J., that one who has 
paid profession tax as a slierisbadar in one muni- 
cipality is not on that account exempted from I 
paying a futher tax in respect of a trade carried | 
on by him in another municipality under Bladras j 
Act IV of 1884. Venkata Reddi r. Taylor. j 

[17 Mad. 100 

, S. 55. — Professw}t tax — Officer with head- 

/jfiarters in ‘inimlclpalltj/.] An officer, whose 
head-quarters are within a municipality, does nob 
Ipso facto exercise his profession or hold such 
•office or appointment within the municipality so 
as to render himself liable for the payment of 
p'ofession tax under Madras Act IV of 1881. ■: 
Accordingly an officer who is not personally ! 
present at his head-quarbers in the course of duty ! 
for a period of sixty days in the half-year is nob i 
liable for the tax under s. 55 of the Act. CSAIR- ! 
MAN, Ongole BIunicipality V. BIounsby. 

[17 Mad. 453 

— — , s. 63. 

Bee S. 47. 

[18 Mad. 310 

— — , S. 179. — Repair of baildings,'\ By s. 179, 
Madras District Municipalities Act IV of 1884, 
it is provided that “the external roofs, verandahs, 
jjandals^ and walls of buildings erected or re- 
newed after the coming into operation of this Act 


MADRAS DISTRICT MUNICIPALI- 
TIES ACT (MADRAS ACT IV OF 
1884)- eoncluded. 

shall not be made of grass, leaves, mats or other 
such inflammable materials ^xcept wflth the 
written permission of the Municipal Council^’ : — 
ifefd, that the word “ renewed ” includes repair- 
ing. Queen-Empress v. Subbanna. 

[19 Mad. 241 

, S. 202. — Bait to recover tax alleged to he 

iUegaUy levied — Right of sultl] The plaiiitifl: 
built a house at Nellore, the construction of 
which was completed ou the 15th of August, 

I 1898. The municipal authorities of that place, 

I being governed by the Madras District Munici- 
' palities Act, gave notice of assessment oiithe 11th 
j of September, levied the tax as assessed, and cre- 
dited it as the tax due for the half-year ending 
on the 80bh of September, 180.1, The plaintiff 
now sued to recover the amount paid by him as 
having been illegally levied: — Held that, under 
the provisions of the District Blunicipalities Act, 
s. 262, the suit was nob mainbai liable, BIunicipal 
O ouNciJi OP Nellore v. Rangayya. 

[19 Mad. 10 

MADRAS FOREST ACT (MADRAS 
ACT V OF 1882). 

See Onus op Pp.oop— Possession and 
Proof of Title. 

[19 Mad. 165 

— — , s. 4, and ss. 2, 10 and 1^,~-Glaim, to 

■pereetitage of forest ifioome — Pensions Aet {XXIIl 
of 1871). s 4 — "Civil Court'' — Jurisdiction of 
L'orest Settlement O/lieer —Jurlsdiotlo/i of AppeU 
late Court — Consent of gyartles to Jurisdiction.] 
A claim to a percentage of forest income is not 
a claim to forest produce under Bladras Act V 
of 1882, nor is it a claim to a right specified in 
s. 4 of that Act. A Forest SebblGinenc Officer 
has no jurisdiction bo entertain a suit in which 
such a claim is made, and such a suit brought 
by discharged forest har?ia)iis is barred by s. 4 of 
the Pensions Act. A Forest Settlement Officer 
is a “ Civil Court ” for the purposes of the Pen- 
sions Act. If a Court of limited jurisdiction ex- 
ceeds its powers and ah j udicabes on a claim over 
which it has no jurisdiction, the Court (if any) 
which exercises appellate jurisdiction over it is 
bound to entertain an appeal preferred against 
the lower Court’s decision, and to correct the error. 
A Court of competent appellate jurisdiction in' 
such a case is nob bound by an order made witb- 
1 out jurisdiction by a Collector on an appeal to 
I him in the same suit. Submission by the parties 
to his jurisdiction cannot give a Forest Settle- 
ment Officer jurisdiction in a case where he has 
no inherent jurisdiction. SECRETARY OF STATE 
FOR India v. Vydia Pillai. 

[17 Mad. 193 

, ss. 10 and 11,— Claim hy riparian 

oioner to 'uninterrupted flow of natural stream — 
Jurisdiction of Forest Seitlement Officer.] A Forest 
Settlement Officer appointed under s. 4 of the 
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MADRAS FOREST ACT (MADRAS 
ACT V OP 1882)-6’ o)ichided. 

Madras Forest Act, 1882, has, under ss. 10 and 11 
of that Act, jurisdiction to decide a claim by a 
riparia*! owner to Che uninterrupted flow of the 
water of a natural stream. Sang-ili Veera 
Pan-dia Chinna Tambiar V, Sbndaram Ayyab. 

[20 Mad. 279 

MADRAS HARBOUR TRUST ACT 
(MADRAS ACT II OP 1886). 

See Bill op Lading. 

[19 Mad. 169 

MADRAS IRRIGATION CESS ACT 
(MADRAS ACT VII OP 1865). 

— 'La?ids ivvigatecl under Klsttia, anicut — 
WateV’oess — Optional or Gompnlsory use of loater,'] 
A ryot occupying land in the Kistna delta made 
no application for the supply of water, but water 
from the irrigation channels flowed from time to 
time on to his land from irrigated lands of a 
higher level, and he had no option as to whether 
to acceptor refuse the supply. No increased benefit 
was derived from the water by the ryot. A sum 
having been levied from him on account of water- 
cess, he now sued to recover the amount : —‘Held, 
that the plaintiff was entitled to recover. Veri’ 
hatappyya v. Collector of Kistna, I. L. R. 12 Mad. 
407, followed. KrISHNAYYA V, SECRErARY OF 
State for India. 

[19 Mad. 24 

MADRAS LAND REVENUE ASSESS- 
MENT ACT (MADRAS ACT I OP 
1876). 

1. — S. 2. — Separate registration and assessment 
of revenue — Snib for declaratory decree — Gonse- 
(luential relief — Specific Belief Act, s. 42 — Mis- 
joinder of parties— Madras Regulation {XXV of 
1802), -V. 8 — Want of concurrence of parties in apply- 
ing.] A suit was brought by F against the 
Secretary of State for India in Council for a 
declaration that the order of the Madras Govern- 
ment directing the Collector to cancel the separate 
registration and assessment of a village in theSiva- 
ganga zemindari in his name ultra vires and 
illegal. The plaintiff’s claim to be separately 
registered as the holder of the said village depended 
upon the proper construction to be put ou a grant 
of the village contained in two documents, the one 
dated the 13bh December, 1872, and the other being 
a document, dated the 14th May, 1877, executed by 
the Rani and her children. Subsequently to the 
grant referred to, an application was preferred 
by the Rani and addressed to the Collector re- 
questing him to separately assess the village 
and register it in the name of F, This applica- 
tion was never presented owing to the death of 
the Rani, who was succeeded by the father of 
the present zemindar who executed, ou the 22nd 
February, 1883, a deed of release in favour ot F 
ratifying the grant abovementioned in the fol- 
lowing terms. “ Whereas the village of Kondagai 

D 


MADRAS LAND REVENUE ASSESS- 
MENT ACT (MADRAS ACT I OP 
1876) — continued, 

.... of my zemindari .... has been granted 
to you in perpetuity by the late Rani Kattaraa 
Nachiyar and others, and has been in your pos- 
* session according to the terms of the documents 
executed by them to you therefor on the 13th 
December, 1872, and on the 14th May, 1877, and 
whereas I have received from you Rs. 2,000 as 
the consideration for my ratifying your rights 
in accordance with the terms of the said docu- 
ments and for relinquishing whatever rights I 
possess therein, I hereby ratify your rights of 
every description in the said village and relin- 
quish all my rights therein in your favour. 
Wherefore as per the terms of the said documents, 
dated the 13bh December 1872. and the 14th May, 

1 877, you and your heirs and assigns shall hold and 
enjoy the said Kondagai village .... in perpe- 
tuity .... with full powers of alienation by 
sale, gift or otherwise. You simll pay to my 
zemindari the sum of Rs. 3,500, the poruppu fixed 
on the said village, as well as road*cess. magamai, 
Syc.^ according to custom,” and he applied to the 
Collector for separate assessment and registration 
of the village in the name of F on the 25th 
March, 1883. On the 29bh March, 1883, F also 
made a similar application, but, pending disposal, 
the present zemindar’s father died, and was 
succeeded by his son the' present zemindar, who 
raised objections, aud the application was not 
granted. On the 23rd May, 1887, the present 
zemindar granted a lease of the zemindari to 
0, S, and K, who executed a release guaranteeing 
F undisturbed possession and enjoyment of the 
village, and accepted his position such as it may 
have been at or prior to the date of the execution 
of the lease. Ou the 23rd January, 1890, the zem- 
indar executed in favour ot F & deed of release 
which after reciting the grant from the Rani, the 
deed executed by the zemindar’s deceased father, 
dated the 22nd February, 1883, and a further 
payment of Rs. 3,500 by F, contained the follow- 
ing covenant : •' Therefore I forfeit and relin- 

quish the right I profess to have in me to 
question the said permanent lease or the terms of 
tue said lease deeds, and I hereby ratify your 
right. You and your heirs shall hold and enjoy 
the said villages absolutely according to the terms 
of the aforesaid permanent lease deeds.” F then 
applied by petition, dated the 13th March, 1890, 
to the Collector for separ.ate registration and 
assessment of the said village, but on notices 
being sent to the zemindar and the lessees, they 
filed objections which after due inquiry were 
overruled by the Collector, who ordered separate 
registration and fixed the assessment. On appeal, 
the Board of Revenue supported the action of 
the Collector. Whereupon the lessees appealed 
to the Government of Madras on the 21st Sep- 
tember, 1891, and the Government of Madras on 
the 14th November, 1891, cancelled both the 
separate registration and the separate assess- 
ment., Under the circumstances F claiming to 
be the duly registered holder of the said village 
sued the Secretary of State for a declaration 
that the order of the Madras Government, dated 

25 
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MADRAS LAND REVENUE ASSESS- 
MENT ACT (MADRAS ACT I OF 
1876 )- eonelucled. 

the 14th November, 1891, directing’ the Collector 
to cancel the separate registration and assess- 
ment of the said village was ultra xires and 
illegal — and the lessees sued F for the balance ' 
of magamai, and road-cess, with interest 

alleged to be due on the said village for fasli 
1300 : — that F was bound to pay the lessees 
Rs. 3,500 yorirppu with inagamai and road-cess 
whether his village was separately registered and 
assessed or not that the suit by for 

a declaration that the order of the Madras 
Government directing the Collector to cancel 
the separate registration and assessment of the 
village previously made by him was illegal and 
nltva vires, could not be maintained with refer- 
ence to s. 42, Specific* Relief Act, inasmuch as 
the order had been already carried out : — Held, 
also, that if the general words of the prayer 
“for such other relief as the circumstances of 
the case may require ” were to be taken as in- 
cluding a prayer for consequential relief, then 
the suit was bad for misjoinder, inasmuch as the 
zemindar and the lessees who were interested 
parties were not joined: — Held, also, that not only 
the person applying under Act I of 1876, s. 2, for 
separate assessment and registration must be en- 
titled thereto, but also that the parties to the 
alienation must concur in the application. Fis- 
cher V. Secretary of State for India in 
Council ; Orr v. Fischer. 

[19 Mad. 292 

2. — SS. 2 and Q.-~Suit for declao'atioi of 
right to separate registration and assessment — 
Madras Regulation {XXV of 1802), s. 8 — Want of 
GoncurrencG of parties in stdt.'] An alienee of a 
portion of a zemindarl is entitled to separate 
registration and assessment under Madras Act I 
of 1876. A Court has power to order separate 
registration and assessment under s. 6, although 
all the parties concerned do not concur in apply- 
ing within the meaning of e. 2. Kamalammal 
V. Raju Naicker. 

[19 Mad. 308 

MADRAS LOCAL BOARDS ACT 
(MADRAS ACT V OF 1884). 

— — , S. 87, cl. 3. — Government stores and 
equipages — Fo7i4iaMlity to tolls,'] Stores and 
carts belonging to the Government jails come 
within the words “ Government stores and equip- 
ages ” in cl. 3, 8. 87, Act Y of 1884, and are free 
from tolls under that Act. Queen-Empress v. 
Kutti Ali. 

[20 Mad. 16 

— , SS. 98 and 100. 

See Penal Code, s. 188. 

[20 Mad. 1 

MADRAS MUNICIPAL ACT (MADRAS 
ACT I OP 1884). 

— S. 433. — Notice of actionl] In a suit 

against the President of the Municipal Coinmis- 


MADRAS MUNICIPAL ACT (MADRAS 
ACT I OP 1884) — concluded, 

sion, Madras, to recover damages for the demoli- 
tion of a house which had been built by the 
plaintiff without previous notice given by him 
under the Madras Municipal Act, 1884, s. 265, the 
. plaintiff proved, by way of notice of action, 
the delivery of a letter signed by him and 
dated from his place of residence, which did not 
state where the house in question had stood, nor 
the date of its demolition, nor state positively 
that an action would be brought that 

the letter was not a sufficient notice of action. 
Dbvalji Rau V. President, Municipal Com- 
mission, Madras, 

[18 Mad. 503 

, Sch. B. — Vehicle tax — Bicycle — Vehicle 

with springsf] A bicyle wdth pneumatic tires, 
having two metal springs under the saddle, is 
liable to taxation as a vehicle with springs under 
the City of Madras Municipal Act, 1884, WILSON 
X. Madras Municipality. 

[19 Mad. 83 

MADRAS POLICE ACT (XXIV OP 
1859). 

, SS. 10 and 44. — Departmental punish- 
ment and under the Act,] In the 

absence of any rules framed by Government 
under s, 10 of the Madras Police Act, a depart- 
mental punishment inflicted under that section 
is no bar to a prosecution under s. 44 of that 
Act. Queen- Empress v. Fakrudeen, 

[17 Mad. 278 

,SS.21 Procession likely to cause 

breach of the peace ~ Poioers of Police — Removal 
of banners from gyersons in the procession — Tres- 
pass.] A procession of Hindus carried certain 
banners, and the Superintendent of Police was 
of opinion that a breach of the peace would be 
occasioned if these banners continued to be dis- 
played, and in good faith, for the purpose of pre- 
venting such breach of the peace, he took away 
the banners from certain persons in the proces- 
sion : — Held,, that the action of the Superinten- 
dent of Police was not justified by the Madras 
Police Act, 1859, ss. 21 and 49, and that he was 
accordingly liable for the trespass. Ranganaya- 
KULU'i?. PRBNDBRGAST. 

[17 Mad. 37 

MADRAS POLICE ACT (MADRAS 
ACT III OP 1888). 

i — , ss. 42, 45 and 47. — Seizure of articles 

used for purpose of gaming .] In the Madras City 
Police Act III of 1888, s, 47, the words “ all or 
any of the other articles seized” iuclude money 
or securities for money seized by the Police under 
3. 42. The Magistrate is not bound to hold any 
inquiry as to whether the money and other things 
seized were used or intended to be used for the 
purpose of gamiog. Queen. Empress v, Bha- 
SHYAM CHETTI. 


[19 Mad. 209 
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, 1802-XXV, s. 8. 

Karnam. 

, [20 Mad. 145 

See Madras Land Revenue Assess- 
ment Act. 

[19 Mad. 292, 308 

, s. 11. 

See Karnam. 

[20 Mad. 145 

, 1802-XXVI. 

See Possession— Adverse Possession. 

[20 Mad. 6 

, 1802-XXIX, s. 5. 

See Karnam. 

[20 Mad. 145 

S. * 7 »— Remind ari harnam — Order of sue* 

cessw7i to heredltanj office — Ilhidio hiliei'U 

tanceS\ A woman, who had been appointed to 
succeed her husband, the holder of the hereditary 
office of karmmin a zemindari, died leaving the 
defendant, her daughter’s son, and the plaintiff, 
the son of her late husband’s paternal uncle: — 
Held, that the defendant was entitled to succeed 
in preference to the plaintiff. The heirs of the 
preceding harmm ” in s. 7 of Madras Regulation 
XXIX of 1802 mean his next of kin according 
to the order of succession of the several grades of 
legal heirs, and not heirs in. the order of succes- 
sion to undivided divisible ancestral property. 
KrUhnamiiia v. Papa, 4 Mad. 231, followed. 
Seetaramayta V. Venkatarazu. 

[18 Mad. 420 

, 1804-V, s. 17. 

See COLLECTOR. 

[19 Mad. 255 

See Contract Act, s. 25. 

[19 Mad. 255 

, 1816-XI, s. 5. 

See Escape from Gusto dal 

[17 Mad. 103 

, 1817~VII. 

See Act XX of 1863. 

[17 Mad. 95, 212 

■ 1831-VI, s. 3. 

See Jurisdiction of Civil Court- 
Offices, Right to. 

[17 Mad. 302 


I MADRAS RENT RECOVERY ACT 
(MADRAS ACT VIII OP 1865) — oontd. 

See Res judicata — Competent Court — 
Revenue Courts, 

[17 Mad. 106 

' , s. 7. 

See Limitation Act, Art. 12. 

[20 Mad. 33 

, s. 9. 

s. 11. 

[18 Mad. 216 

See Jurisdiction of Revenue Court. 

[17 Mad. 140 

, s. 10. ’• 

See Jurisdiction of Civil Court— 
POTTAHS. 

[17 Mad. 1 

See Jurisdiction of Revenue Court. 

[17 Mad. 140 

See Limitation Act, Art. 110* 

[17 Mad. 225 

[19 Mad. 21 

1,— S. 11. — E/ilutnced rent on irrigated land 
— Sanction hij Gollector of enhanced vent -Custom- 
ary contribution to a tenffie — Implied contract — 
Landlord and tenantS\ A zemindar tendered to 
ryots 01 his estate pottalis providing {inter alia) 
for the payment of (1) certain fees to a Hindu 
temple, (2) rent in which the land assessment 
was consolidated with a water- cess in respect of 
certain land irrigated under the Kistna anient. 
There was nothing to show that the former of 
these items constituted a charge on the land, and 
the latter had not been sanctioned by the Collector 
under the Malras Rent Resovery Act, s. 11, but it 
was found that both had been paid by the ryots 
for many years. The Court of first appeal held 
on this finding that there were implied contracts 
on the part of the ryots to pay both items : — Held 
(1) that the temple fee wo.?, prinid facie voluntary, 
and should not he treated as a payment which 
the zemindar could compel a ryot to make, and 
consequently that the pottah tendered to him was 
an improper joottali ; (2) that the finding as to the 
existence of an implied contract to pay the 
second of the above items was a correct finding, 
in accordance with the ruling in Venluitagopal v. 
Ranqapp is I. L. R. 7 Mad. 365. The first proviso 
to the xMadras Rent Recovery Act, s. ll,js not 
restricted in its application to rates of original 
rent as contradistinguished from its enhance- 
ment on account of improvements. Siriparapu 
Ramanna V. Mallikarjuna Prasad a Nayudu. 

[17 Mad. 43 


MADRAS RENT RECOVERY ACT 2—3 \1,—Enliancei rent on irrigated land— 
(MADRAS ACT VIII OP 1865). Sanction hi/ Collector of enhanced rates of renit— 

Implied contract to pay rent at a certain rate— 

See PossESSlON-iDVEBSB PossESSlon. tfuiora. ani temtit.l In a suit brought by the - 
[20 Mad. 6 Collector of a district, as receiver of a zemindari. 
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against a tenant on the estate to enforce the 
exchange of pottah and mvclialka^ it appeared 
that the reut demanded was assessed at an 
enhanced rate, and comprised a consolidated wet 
rate imposed on account of irrigation. To the 
enhancement of the rent by the addition of the 
water rate the sanction of the Collector required 
by the Madras Rent Recovery Act, s. 11, first 
proviso, had not been obtained : — Helcly that such 
sanction could not be implied from the fact that the 
Collector, as such receiver, had caused the provi- 
sion in question to be inserted in the 
now sought to enforce it by suit. Upon the 
question whether, from the fact that the tenant 
had paid the water rate in question for some 
years previously , an implied contract to pay it for 
the future could be inferred ; — Held, upon the 
facts of the present case, that no such contract 
could be inferred. With reference to the Full 
Bench decision in Venkatagopal v. Rangappa, 
I, L. R. 7 Mad. 365, the Court stated what was 
the principle to be kept in view in considering 
whether an implied contract to pay enhanced 
rent could be inferred. Mallikarjuna Prasada 
Nayudu V. Lakshminarayaxa. 

[17 Mad. 50 

3. — S, 11. — EnlianGed rent o?i irrigated land 
—Sanction granted by Head Assist a-nt Collector — 
Customary rent — Implied contract — Restraint on 
building — Landlord and tenant. ^ A Head Assist- 
tant Collector is competent to grant a sanction 
for the enhancement of rent under the Madras 
Rent Recovery Act, s 11. The granting of such 
sanction is a judicial and not a merely adminis- 
trative act, and such sanction should not be 
granted without first giving notice to both the 
landlord and the tenant, and hearing and con- 
sidering the contentions of both parties. In a 
suit by the landlord to enforce the exchange of 
a pottali and mnchalha, the tenant objected to 
the rate of rent imposed on part of the land, 
which was dry land converted into wet 
that the finding of the lower Appellate Court 
that there was an implied contract to pay rent 
at such rate was not open to any legal objection. 
It appeared that they;yZZ(j./(, tendered contained a 
Btipulatiou for the payment of rent at a special 
rate for garden {jar lb) lands watered by wells 
which had been constructed by the rj'ot at his own 
cost, and also comprised a stipulation that the 
ryot should not build on his holding. The Court 
of first appeal held that the special rate of rent 
above referred to was customary, and had been 
followed for many years that there was 

no ground for interference on second appeal with 
the lower Appellate Court’s decision regarding the 
former of the stipulations above referred to,* but 
that the latter should be so modified as to prevent 
the ryot only from raising any building incom- 
patible with an agricultural holding. Bhupathi 
r. Raa-gayya Appa Rau. 

[17 Mad. 54 

^^-~B,ll,—Im2)Ued contvacb as to rates of 
rent— -Oust oviary fees — Restraint on bitilding — 


Landlord and tenant.'] In order to support the 
inference of a contract under the Madras Rent 
Recovery Act, s. 11, from payo^entof the sar^e rent 
for a given number of years, fche intention that 
the same rent is payable in future years must be 
clear and unequivocal ; it is uusafe to imply such 
a contract from a single lease for five years. A 
pottali is not unenforceable by reason of its pro- 
viding for the payment of fees to village artisans 
in a case where such fees are customary, or by 
reason of its prohibiting the tenant from erecting 
buildings on his holding, if such prohibition is- 
limited to erections nob compatible with the agri- 
cultural character of the holding. Lakshmana 
r Appa Rau. 

[17 Mad. 73 

5. — s. 11 and S. 9. — Condition of pottali — ■ 
Lstablished rates of rent — Rent in hind.] The 
zemindar of Vallur sued certain ryots in his- 
pergnnnah of Gudur to enforce the acceptance of 
pottalis providing, among other conditions, that 
the ryots should relinquish their holdings at 
the end of the term unless fresh pottalis were 
tendered to them, that they should pay half the- 
cost of repairs by a cess proportioned to the wet 
rate, that if they irrigated dry land they should 
pay a wet rate to the zemindar, as well as the- 
water rate due to Government, that they should 
not cut crops without pei-missiou, and should 
supply grass and vegetables to the zemindar’s 
servants. It appeared that in 1853 the pergnnnah 
in question was surrendered to Government who- 
restored it subject to the payment of a newly- 
asse.ssed peisheuslt in 1862, a date when the 
present defendants were already in occupation 
of their respective holdings. In the interval, 
Government collected village rents in money. 
The pu^rgnnnah was not surveyed, and a money 
assessment fixed prior to 1859. The District 
Judge expunged the ♦'Conditions in pottali 
above referred to, and held that the zemindar 
was entitled to collect, by way of rent from the 
ryots respectively, the quota of the village reutS; 
which each ryot paid in 1861. He found, how- 
ever, that there was no contract express or implied 
as to the rent to be paid ; and that prior to 1851 the 
ryots held their lands under the zemindar on the 
sharing system, and that for the first year after the 
restoration of nmialt the arrangement en- 

forced by Government had remained in forc^, 
but that from 18613 to 1S70 the sharing system 
was in force, and varam was paid bj the ryots, 
after whieh fnr five years individual money rents 
were collected, and then there were tw^o leases 
with money rents each for a period of five years: 
— Held (1) that the conditions in the pottali above 
referred to were unenforceable and had been 
rightly expunged ; (2) that the plaintiff’s rights- 
wmi'e nob limited by the rates of rent paid to 
Government in 1861, but that the rent ehould. 
be discharged in kind according to the established 
rate of ‘Varam in the village ; (8; that the plaintiff 
was entitled to recover from the ryots half' the 
water- tax payable on the yoramhoke lands irri- 
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MADRAS RENT RECOVERY ACT 
(MADRAS ACT VIII OP 1865 —GOncld, 


gated from the Kistoa anicut. Venkata Nara- 
SIMHA NaIDU -y. RA^AfASAMI, 

- [18 Mad. 216 

s. la ’ ^ 

See s. 69. | 

[20 Mad. 476 I 

See Sale FOR Arrears op Rent— Set- j 
TiNCi ASIDE Sale— Irregularity. | 

[20 Mad. 498 I 

, S. 19. — dss^ie of pottah^ Effect of—Recelpt j 

of reiit^Sint for possession — Ejectment.] On the i 
true construction of s. 12 of the Madras Rent 
Recovery Act (Madras Act VIII of 1866) the issue j 
of a yottah is not intended to do more than pre- j 
vent the arbitary ejectment of tenants, and does I 
■not give them a right of permanent occupancy ; 
and it did not therefore prevent a plaintiff, though 
■he had issued pottalis to the defendant, from 
recovering the lands from him, and he was not 
bound merely to receive rent. Sathianama 
Bharati V . Saravanabagi Ammal, 

[18 Mad. 266 


ss. 38 and 39. 

See Ltimitation Act, Art, 12. 

[20 Mad. 33 


s. 39. 

See Sale for Arrears of Rent— Set- 
ting ASIDE Sale— Irregularity. | 

[20 Mad. 498 j 


lord preferred an appeal under s. 69 more than 
thirty days after the date when the decision was 
I pronounced. He claimed that the time occupied 
i in procuring a copy of the judgment appealed 
I against should be deducted in the computation 
j of the thirty days’ period of limitation : — Heidi 
I that the appellant was not entitled to have the 
j deduction made, the provisions of a. 12 not being 
j applicable to an appeal filed under s. 69 of the 
I Madras Rent Recovery Act, and that the appeal 
; was barred by limitation. Akkappa Nayanim 
I V. SiTHALA NAIDU. 

[20 Mad. 476 


> s. 76. 

See Superintendence of High Court 
—Civil Pro’cedure Code, s. 622. 


[17 Mad. 298 


■ , s. 78. — Limitation— Sihit to recover pro- 

perty lovongfnlly distrained,'] The plaintiff sued 
to recover certain property wrongfully distrained 
by the defendant who was his landlord, or in the 
alternative for its value. The defendant had ten- 
dered no pottaJi to the plaintiff, but the distraint 
had taken place professedly under the Madra Rent 
Recovery Act. The suit was not brought within 
six months from the date of the wrongful dis- 
traint : — Heidi that the suit was not barred under 
the Madras Rent Recovery Act, s, 78. Goundan 
V , Rangaya Goundan. 

[20 Mad. 449 


MADRAS REVENUE RECOVERY ACT 
(MADRAS ACT II OF 1864). 


, S. 39. — Service hy affi-ving notice of inten- 

'tion to sell on some conspieuons goa^rt of the tenant's 
land — Residence of tenant in foreign territory.] 
The provision of a. 39 of the Madras Rent Recovery- 
Act that the notice of an intention to sell the land j 
should be served ’• at his usual place of abode,” j 
denotes some place in the neighbourhood of the 
land in respect of which fhe pottah was tendered, 
and does not apply when the tenant resides in 
foreign territory. Oliver v. Ananthara- 
mayyan. 

[18 Mad. 30 

, s. 40. 

See Limitation Act, Art, 12. 

[20 Mad. 33 

See Sale for Arrears of Rent— Set- 
ting aside Sale— Irregularity. 

[20 Mad. 498 

S, 69 and S. 18. — Eednetion of time 

occupied in oUaining copy of judgment appealed 
agaiTist— Limitation Act (1877), 5. 12.] A tenant 
whose property had been distrained for arrears of 
Rent sued under the Madras Rent Recovery Act, s. 
18, by way of appeal against the distraint. The Re- 
venue Court decided in his favour. The land- 


, S. 11. — Atldehment of gathered crops 

lelonging to a tenant — Right of Government to 
distrain for arrears of revenue.] Government 
can attach for arrears of revenue under s. 11 of 
Madras Act II of 1861 the gathered products 
belonging to a tenant, provided that the products 
are of the land on account of which the arrears 
of revenue have accrued. Krishna Chadaga v. 
Govinda Adiga. 

[17 Mad. 404 

s. 35. 

See Sale for Arrears op Revenue— 
Deposit to Stay Sale. 

[17 Mad. 247 

, s. 38. 

See Benami Transaction — General 
Cases. 

[18 Mad. 469 

1.— S. ZB— .Sale for arrears of revenue — Con- 
firmation of sale after cancellation.] When a 
Collector has passed an order under s, 38 of 
Madras Act II of 1864:, setting aside a sale for 
arrears of revenue, he cannot subsequently con- 
firm the sale. Kaliappa Gounden v, Venka- 

TACHALLA ThEVAN, 

[20 Mad. 253 
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, S. 38. — Sale for arrears of revemue—Suit 

hy imreliaser for possession — Plea that it ivas a 
henami ])urcliase!\ The purchaser at a sale held 
for arrears of revenue sued for possession of the 
land. It was pleaded that his purcha,se was made 
benami for the persons from whom the defendant 
derived title ; —Ileld^ that the Madras Revenue 
Recovery Act, s. 88, did not debar the defendant 
from raising this plea, and that the averments on 
which it was based baving been proved, the suit 
should be dismissed. Subbarayar v, Asirva- 
THA IJPABESAYYAR. 

[29 Mad. 494 

2.-S. 38 and S. for arrears of 

revemic— Purchase by Government — Suhseyuent 
sale by Government — Suit hy owner of a share in 
the mittah for ca7icellatio7i of second sale — Limi- 
tation.'\ The plaintiff was the f'wner of a share 
in a mittah which was sold on the loth February, 
1886, for arrears of revenue and bought by 
Government, who, on the 16th June, 1886, sold it 
to the first defendant, notifying the resale in the 
form prescribed under Madras Act 11 of 1864. 
The first defendant subsequently resold portions 
of the mittah to defendants 3 and 5 to 8. The 
plainti^ sued for cancellation of the second sale so 
far as his share was concerned, instituting a suit 
for this purpose on the 31st March, 1890: — IleUl 

(1) that the sale of the 16th June, 1886, was not a 
sale under s. 38 of Act II of 1864, although the 
notification of the sale was in the form prescrib- 
ed by that Act, but a sale by Government of 
property that had become its own by reason of 
the purchase at the prior sale of 15th February ; 

(2) that, even assuming the sale of the 1 6th June, 
1886, to have been a sale under s. 38 of Act 
II ,of 1864, the suit was time-barred under s. 
59 of that Act, since it should have been brought 
within six months from the date of the plain- 
tiff's majority, vh,^ the 29th November, 1888: — 
JPeld^ that the limitation prescribed by s. 59 of 
Madras Act II of 1864 is applicable to sales which 
are illegal by reason of contravening some i xpress 
law, as well as to sales w'bich are irregular. 
Gohind Lai Roy v. Ramjanam Misser, I. D. R. 21 
Calc. 70, referred to. Gotjndan v, Goukdan. 

[17 Mad. 134 


MADRAS REVENUE RECOVERY ACT 
(MADRAS ACT II OP lQQ^)~~eoncluded, 

Mad. 460, followed. The mere fact that one of 
the plaintiffs, in a suit brought to set aside a sale 
under Madras Act II of 1864, j^ras a minor, was held 
^ot sufficient to save the limitatiou bar uuder s. 69 
of Matlras Act II of 1864, when an alleged fraud 
affecting the sale came to the knowledge of the 
other plaintiffs who were majors and were jointly 
interested with the minor more than six months 
prior to the institution of the suit, s. 8 of the 
Limitation Act being inapplicable to such cases. 
Narayanan Nambudri r, Damodaran Nam- 

BUDRI. 

[17 Mad. 1S9 

MADRAS REVENUE RECOVERY 
AMENDMENT ACT (MADRAS ACT 

III OP 1884). 

, s. 1, cl. 5o 

See Benami Transaction — General 
Cases. 

[18 Mad. 469 

MADRAS SALT ACT (MADRAS ACT 

IV OP 1889). 

, ss. 46 and 47. 

See Escape from Custody. 

[19 Mad. 310 

MADRAS TOWNS NUISANCES ACT 
(MADRAS ACT III OP 1889). 

See Bench op Macistrates. 

[18 Mad. 394 

, ss. 3, 6 and 7. — Gonimon gaming house 

— ^Vaeaiit vnenclosed site.'] The accused were 
found gaming on a vacant site, the property of 
the seventh accused. The seventh accused was- 
convicted under the Madras Towns Nuisances Act, 
ss. 6 and 7, and ihe other accused under s. 7 
Held, that the site in question was not a common 
gaming house, and that the convictions were ac- 
cordingly wrong. Queen-Empress v. Jagan- 
nayakulu. 

[18 Mad. 46 


, s. 59. 

See s. 38, 

[17 Mad. 134 

, S. 59. — Bale for ai'rears of revenue — Irre- 

g^darityin sale — IVa^it of due notification— Alleged 
fraud affecting sale — Limitation Act (XFp/1877), 
s. 8 — Minor.] When there are arrears of revenue 
so as to give jurisdiction to the Collector to sell 
under Madras Act II of 1864, the sale, however 
irregular, is a proceeding under that Act, for 
purposes of limitation, and is valid not only as 
between the Collector and the defaulter, but as 
between the Collector and the purchaser at the 
sale. Venkata v. Chengadu, I. L. R. 12 Mad. 
168 ; and Nilakanda^i v. Thandamina, I. L. R. 9 


, SS. 3 and 11. 

See Sentence — Imprisonment — Im- 
prisonment IN Default of Fine. 

[18 Mad. 490 

MADRAS VILLAGE COURTS ACT 
(MADRAS ACT I OP 1889). 

, S. 'pvO'Viso Z,— '' Land'' includes 

house,"] In Madras Act I of 1889, s. 13, proviso 
3, the word “land” includes land covered by a 
house, and consequently a suit for house-rent un- 
less due under a written contract signed by the 
defendant is not cognizable in a Village Munsif’s 
Court. Naeayanamma v. Kamakshamma. 

[20 Mad. 21- 
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MA.aiSTRA.TB. 

See Bench op Magistrates. 

[18 Mad. 394 
[23 Calc. 194 

, Duty of. 

See Complaint-Dismissal of Com- 
plaint-Power OP. AND Preli- 
minaries TO, Dismissal. 

[20 Mad. 388 

See Criminal Procedure Code, s. 623, 

[22 Calc. 761 

See Possession, Order op Criminal 
Court as to— Evidence, Mode of 
TAKING, Witnesses, &c. 

[21 Calc. 29 

, Examination of, as witness. 

See Transfer op Criminal Case. 

[21 Calc. 920 

, Opinion of, reference to, by 

Judge. 

5^6^ Sessions Judge, Dutt of. 

[22 Calc. 805 

■, Power of. 

See Complaint— Power to Refer to 
Subordinate Officers. 

[20 Mad. 387 

See Criminal Procedure Code, s. 517. 

[24 Calc. 499 

See Local Investigation. 

[21 Calc. 920 

See Penal Code, s. 186. 

[24 Calc. 320 

See Possession, Order of Criminal 
Court as to — Likelihood of 
Breach op Peace. 

[24 Calc. 391 

Bee Possession, Order of Criminal 
Court as to — Costs. 

[21 Calc. 609 
[22 Calc. 384, 387 
[23 Calc. 37 

See Possession, Order op Criminal 
Court as to— Transfer or With- 
DEAWAL of Case. 

[22 Calc. 898 

See Railways Act, s. 113. 

[20 Mad. 385 

See Reference to High Court. 

[23 Calc. 249, 250 


MAGISTRATE 

I 

See Sentence — Imprisonment — Im- 
prisonment IN Default op Fine. 

[18 Bom. 440 
[17 All. 67 

See Sentence— General Cases. 

[20 Mad. 444 

See Transfer op Criminal Case. 

[19 All. 249 

See Witness — Criminal Cases— Exa- 
mination of Witnesses. 

[18 All. 380 

See Witness— Criminal Cases — Sum- 
moning Witnesses. 

[24 Calc. 320 

, Statement made to. 

See Fabse Evidence— Contradictory 
Statements. 

[18 Bom. 377 

MAGISTRATE, JURISDICTION OP. 


1. 

General Jurisdiction 

Col, 
.. 783 

2. 

Transfer of Magistrates 

.. 785 

3« 

Powers of Magistrates 

.. 786 

4. 

Commitment to Sessions Court 

.. 786 

5. 

Special Acts 

.. 787 


{a) Cattle Trespass Act 

.. 787 


(1)) Madras Abkari Act 

., 787 


(c) Opium Act (I of 1878) 

.. 788 


{d) Railways Act (IX of 1890) 

.. 788 


See Appeal in Criminal Cases— Prac- 
tice AND Procedure. 

[24 Calc. 316, 317 note 


See Criminal Procedure Code, s. 437. 

[22 Calc. 573 

See Criminal Procedure Code, s. 487. 

[20 Mad. 383 

See Criminal Proceedings. 

[17 Mad. 402 

See Maintenance, Order of Criminal 
Court as to. 

[24 Calc. 638 

See Nuisance— Under Criminal Pro- 
cedure Code. 

[18 Mad. 402 

See- Railways Act, s. 113. 

[18 Bom. 440 

See Recognizance to Keep Peace. 

[21 Calc. 621 
[17 All. 67 
[24 Calc. 344 ’ 
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MAQISTRAO®, JURISDICTION OF- 

CO fit blued. 

See Revisioit— Ckimtnal Cases— Mis- 
cellaneous Cases. 

[18 Mad. 402 

See Sanction for Prosecution— Ex- 
piry OF Sanction. 

[22 Calc. 176 

See Sanction for Prosecution - Power 
to Grant Sanction. 

[18 Mad. 487 
[19 Mad. 18 

See Sentence — Imprisonment — Im- 
prisonment IN Default of Fine. 

[18 Mad. 490 

See Village Chowkidars Act, s. 8. 

[23 Calc. 421 

See Warrant of Arrest. 

[20 Mad. 235, 457 

(1) GENERAL JURISDICTION. 

1 . — Disqualijioatio7i of Magistrate or Judge — 

Personal interest — GrimiriaL Procedure Gode 
(1882 ), .<?. — Bombay JDistriet Municipal 

Act ( y/ of 1873), s, 84 — Municipal offence.'] The 
mere fact that a Magistrate is the Vice-President 
of a District Municipality and Chairman of the 
Managing Committee does not disqualify him 
from trying a charge of an offence brought by 
the Municipality under Bombay Act VI of 187,3; 
but if he has taken any part in promoting the 
prosecution, as, for instance, by concurring in 
sanctioning it at a meeting of the managing 
committee or otherwise, he will be disqualified 
by reason of the existence of a personal interest, 
over and above what may be supposed to be felt 
by every municipal commissioner in the affairs of 
the municipality. Qubsn-Empress v. Pheroz- 

SHA PESTONJI. I 

[18 Bom. 442 

2. — BisqnaliJidaUon of Magistrate — Criminal 
Procedure Code ( 1882 ), L 565 — Personal 
interest.'] The accused was a compounder in the 
employ of Treacher & Co. He was tried and 
convicted by the Presidency Magistrate of crimi- 
nal breach of trust as a servant in respect of 
certain goods belonging to the company. It 
appeared that the Magistrate was a shareholder in 
the company which prosecuted the accused i—Meld 
that the Magistrate was disqualified from tryin<^ 
the case. As a shareholder of the company^, 
he had a pecuniary interest, however small, in 
the result of the accusation, and was therefore 
“ personally interested ” in the case within the 
meaning of s. 655 of the Code of Criminal Proce- 
dure (Act S of 1882). The words “personally 
interested ” in the section are not intended to 
exclude pecuniary as distinguished from a per- 
sonal interest. In re Rodrigues. 

[20 Bom. S02 


MAGISTRATE, JURISDICTION OP- 

continued, 

(1) GENERAL JURISDICTION — continued. 

3. — Criminal Procedure Code (1SS2), ss. 523 
and 555 — Incompetence of Magistrate lolirj is 
Chairman of Miiiiiclpality to try municipal eases — 
'i Any casef Cleaning of — Prosecution under 
Bengal Municipal Act {Bengal Act 111 of 1884) 
— Grounds for transfer of ease.] An appeal 
against a conviction under s. 217, cl. 5 of 
the Bengal Municipal Act (Bengal Act III of 
1884), was preferred to the District Magistrate, 
who wm.s also Chairman of the Municipality. On 
an application to the High Court for a tran sf er to the 
Court of some other Magistrate : — Held'., that apart 
from the question whether there was a disquali- 
fication under s. 665 of the Criminal Procedure 
Gode, the case was one which it was expedient 
should be transferred to another Court. Per 
Banerjee, J. — Section 555 of the Criminal 
Procedure Code renders a Magistrate incompetent 
to try a municipal case if he is the Chairman of 
the Municipality. The words “ try any case ” in 
that section are comprehensive enough to include 
the hearing of an appeal. Nistartni Debi 
Ghosb. 

[23 Calc. 44 

4. — Criminal Procedure Code (1882), 537 

and 5bo—BUqualifying interest of Magistrate — 
Investigations preliminary to a trial — “ Person- 
ally interested''' — Court of competent juvisdle’ 
tionl'] Where investigations of the Police pre- 
liminary to a trial are directed to a very 
considerable degree by a Magistrate, such Magis- 
trate is personally interested in the case, and is 
disqualified from trying it by the provisions of 
8. 555 of the Criminal Procedure Code. A 
disqualifying interest may result from a purely 
official counectiou with the initiation of criminal 
proceedings. Girish Chunder Gliose v. Queen- 
Empress, I. L. R. 20 Calc, 857, followed. A Magis- 
trate who, in consequence of such a personal 
disqualification, is forbidden by law to try a 
particular case, though he may be authori.sed 
generally to try cases of the same class, cannot 
be said, with respect to that case, to he a Court 
of competent jurisdiction, and his orders are not 
covered by the saving provisions of s. 637. Sud- 
HAMA UpADHYA V. QUEEN-EmPRESS. 

[23 Calc. 328 

5. — Criminal Proeed.ure Code (1882), s. 555 — 
Magistrate personally interested — Magistrate 
giving evidence before himself.] Where a Mag- 
istrate, in whose Court a complaint of rioting 
and mischief had been filed, made a personal in- 
spection of the locus in quo : -Held, that by so 
doing he hail made himself a witness in the case 
and had thereby rendered himself incompetent 
to try it ‘.^Held, further, that where a Judge is 
the sole Judge of law and fact in a case tried 
before himself, he cannot give evidence before 
himself or import matters into his judgment not 
stated on oath before the Court in the presence of 
the accused. Queen-Empress v. Manikam. 

[19 Mad. 263 
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MAGISTRATE, JURISDICTION OP- 

contvnueil, 

(1) GENERAL JURISDICTION-c^?e^*Zwt?<?f/. 

6. — Dls(j[Halificatum of Magistrate to trg case— 
Criminal Pracethdt'e Code (1882), ss, 202, 540 
and 555 — Examination of loitnesses j Wbere a 
Magistrate before whom a complaint was made held 
an inquiry under s. 202 of the Criminal Procedure 
Code for the purpose of ascertaining the truth or 
falsehood of the complaint before issuing process, 
and, after holding such inquiry, summoned the 
•accused, examined witnesses on both sides, and, 
after a short adjournment, examined a witness 
called by himself, and found the accused guilty 
under s. 841 of the Penal Code : — field, that there 
is nothing in the Criminal Procedure Code which 
disqualifies a Magistrate who holds a preliminary 
inquiry under s. 202 from trying the case himself, 
rand that the provisions of s, 555 had no applica- 
tion, inasmuch as the Magistrate had not iniciated 
^or directed the proceedings against the accused 
person, nor taken an active part in the arrest or 
collection of evidence against such person: — Held, 
also, that the Magistrate was strictly within his 
rights under s. 540 of the Criminal Procedure Code 
in receiving fresh evidence after evidence on both 
sides had been taken and the case ad journed for 
judgment, inasmuch as the case was still a pending 
case, when such evidence was taken. In the 
Matter op Ananda. Chunder Singh v. Base 
Mudh, 

[24 Calc. 167 

*7 Disqualification of Magistrate to try case— 
Witness — Omission to record statement of accused 
mider Code of Criminal Procedure (1882), s. 364.] 
Where a Magi.strate before whom an accused 
person is brought omits to record, as provided 
■by s. 364 of the Criminal Procedure Code, state- 
ments made by the accused, he does not thereby 
make himself a witness, and so become disquali- 
fied from trying the case. Queen-Empress v. 
Fattah Chand. 

[24 Calc. 499 

8. — Disqualification of Magistrate— Magistrate 
holding local investigation — Witness^] A Magis- 
trate by going to view a place for the purpose 
of understanding the evidence does not thereby 
make himself a witness in the case, and render 
himself disqualified from trying it. In the 
Matter op the Petition op Lalji, 

[19 All. 302 

(2) TRANSFER OF MAGISTRATES. 

9. — Order passed hy a Magistrate after his suc- 
cessor had entered upon his appointment — Criminal 
Procedure Code (1882), s. 12.] By an order of the 
Local Government Babu Dila Ram. a Magistrate 
exercising jurisdiction in the Meerut district, was 
transferred from that district “ on the arrival of 
Kuuwar Kamta Prasad ” : — Held, by Banerji, J,, 
that the effect of the order of transfer so ex- 
pressed was that Babu Dila Ram ceased to have 
jurisdiction as a Magistrate within the Meerut 
district from the time when Kuuwar Kamta 
Prasad commenced work as a Magistrate in that 
district \~Held by Aikman, J., that the effect of 


MAGISTRATE, JURISDICTION OF- 

Gontinued, 

(2) TRANSFER OF MAGISTRATES —concluded. 

the said order was that Babu Dila Ram ceased to 
have jurisdiction on the arrival of Kuuwar 
Kampta Prasad ; but whether such arrival was 
his arrival within the limits of the district or at 
head-quarters was not clear from the order. 
press of India v. Anand Sarup, I, L. R. 3 All. 
563, referred to. Balwant v. Kishen, 

[19 All. 114 

(3) POWERS OF MAGISTRATES. 

10. — Criminal Procedure Code (1882), ,y. 487 
— Power of Magistrate to try an accused person 
for disobedience of a summons issued by him 
as Mamlntdar— Penal Code. s. 174 — Construe- 
tio?i- of statute!] A Magistrate is not debarred 
by s. 487 of the Code of Criminal Procedure (Act 
X of 1882) from trying an accused person under 
s. 174 of the Penal Code (XLV of 1860) for 
disobedience of a summons issued by him in 
his capacity of Mamlatdar. In construing s. 487 
of Act X of 1882, effect must be given to the 
words “ as such Judge or Magistrate,” and these 
words must be read iu connection with all the 
three classes of offence? previously referred to. 
Queen-Empress v. Sarat Chandra Rahhit, I. L. R. 
16 Calc. 766, followed. Quebn-Empres.'^ v, 
Raiji Daji. 

[18 Bom 380 

11. — Disti •ess warrant — Glaimby third party to 
the property distrained — Criminal Procedure 
Code (1882), s. 386. J A Magistrate, who has 
issued a distress warrant under s. 386 of the 
Criminal Procedure Code, is not required by Jaw 
to try any claim which may be preferred to the 
ownership of the property distrained, Queen- 
Empress V. Gasper. 

[22 Calc. 935 

12. — Criminal Procedure Code (1882), s. 144 
— Executive powers of Magistrate — Order which 
might have the effect, of interfering with the 
execution of a decree of a Civil Court.] A Dis- 
trict Magistrate has no power, either under s. 144 
of the Code of Civil Procedure or in his executive 
capacity, to make an order for the re-building of 
a structure on private land which has fallen into 
disrepair or been pulled down; neither has he 
power to make any order which would have the 
direct effect of interfering with the execution of 
a decree of a Civil Court. In the Matter of 
THE Petition op Rahmat-ullah. 

[17 AIL 485 

(4) COMMITMENT TO SESSIONS COITET. 

13 . — Power of commitment to Sessions Judge 
— Code of Criminal Procedure (1882), s. 254: 
— Penal Code {Act JCLV of 1860), s. 147 — 
Circular order No. 9 of 5th September, 1869 — 
Rioting!] The commitment of a case under b, 
147 of the Penal Code to the Court of Session by 
a Deputy Magistrate is not necessarily illegal. 
Although the case is shown to be triable only by a 
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MAGISTRATE, JURISDICTION OP- 

continiied. 

(I) COMMIXaiENT TO SESSIONS COURT— 
concluded. 

Magistrate uuder the second schedule of the Cri- 
minal Procedure Code, there is nothing in s. 251 of 
the Criminal Procedure Code which prevents a 
Magistrate committing a case under s. 147 of tlie 
Penal Code to the Court of Session, provided 
he finds that the accused has committed an offence, 
which, in his opinion, cannot be adequately punish- 
ed by him. The instructions contained in Circular 
No. 9 of Gth September. 1859, are to be read sub- 
ject to the provisions of the Criminal Procedure 
Code. Queen-Empress u. K^iyemullah Mandal, 

[24 Calc, 429 

(5) SPECIAL ACTS. 

{a) Cattle Trespass Act. 

— CaWe Trespass Act {I of 1871), ss. 
20 a'nd> 2S — Special jurisdiction — Oriminal Proce- 
dure Code (1882), ss, 1 and 192 — Transfer of 
criminal cascf] The jurisdiction conferred by ss. 
20 to 23 of the Cattle Trespass Act (I of 1871) is a i 
special juriscliotiou, and, as such, it is under s. 1 
of the Criminal Procedure Code (Act X of 1882) 
unaffected by its provisions ; and therefore s. 192 
does not authorise the transfer of a case to which 
ss. 20 to 23 of the Cattle Trespass Act apply. 
Shama V . Lechhu Shekh. 

[23 Calc. 300 

15. — Cattle Trespass Act (/ of 1871), a?. 20—23 
— Order hj a Magistrate other than the ]\[agls- 
trates specified in s. 20 — Criminal Procedure 
Code (1882), 28, 192, 629 ajid Power 

of District Afagistrate to transfer cases to a 
Suhordinate Afagistrnte — Compensation, Order 
awardingl] Section 192 of the Criminal Procedure 
Code (Act X of 1882) does not authorise a District 
Magistrate to transfer for trial to a Subordinate 
Magistrate cases which are not within the powers 
of that Magistrate to try either under s. 28 of 
the Code or under some special or local law. A 
District Magistrate cannot transfer to any Magis- 
trate cases under s. 2) of the Cattle Trespass Act 
(I of 1871) which are triable only by the two 
classes of Magistrates specified in that section. 
An order awarding compensation under s. 22 of 
the Act passed by any other Magistrate is illegal, 
and cannot be cured by the provisions of a, 629 
or s. 537 of the Criminal Procedure Code. Raghu 
feiNGH V . Abdul Wahab. 

[23 Calc. 442 

(&) Madras Abkari Act. 

16. — Aladras Act I of 1886, s, 43 — Default 
by persons bailed to appear before the abhari 
inspector — Procedure — Criminal Procedure Code 
(1882), s. 514] Section 43 of the Madras Abkari 
Act gives a Magistrate enforcing a penalty 
on the application of an abkari inspector 
jurisdiction to proceed in the same manner 
and with the same powers as if the default 
had been made by a person bailed to appear in 
# his own Court. When an abkari inspector, 


MAGISTRATE, JURISDICTION OP-. 

concluded, 

(5) SPECIAL concluded. 

(I)) MADR4.S Abkari koT—csmcluded, 

therefore, under the Abkari Act^ s. 43, forwai'ds a 
baE bond to a Magistrate in order that payment 
may be compelled of the penalty mentioned 
therein, the Magistrate should call upon the 
person liable to appear and show cause against 
such order being made, and should otherwise 
observe the procedure prescribed in Criminal Pro- 
cedure Code, s. 514. Queen-Empress v. Pala- 
Y AT HAN. 

[18 Mad. 48 

(c) Opium Act (I op 1878). 

17- — Ognum Act {I of 1878), .9. d — Crhninal Pro- 
cedure Code ( 1882), .s\ 29 — Com m itment by Magistrate 
to Court of Session of case exclusively triable by 
May istrated\ Held that, inasmuch as a conviction 
of an offence punishable under Act I of 1878 
must be by a Magisti'ate, a Magistrate taking 
cognizance of such an offence has no power to 
commit to the Court of Session. In the Matter of 
Indrobee TJiaba. 1 W. R. Cr. 5 ; and Regina v. 
Donogliue, 5 Mad. 277, referred to. Queen- 
Empress V , Schade. 

[19 All. 465 

{d) Railways Act (IX op 1890). 

i — Railways Act (7X e/ 1890), i*. 125 — 

mitting cattle to stray upon a railway — Discretion 
of AXaglstr ate,] When the owner of cattle, which 
have been allowed to stray upon a railway, is 
prosecuted under the Railway Act, 1890, s. 125', 
cl. 1, the Magistrate is bound to ascertain whether 
the parson charged was himself guilty. Queen- 
Empress V . Andi. 

[18 Mad. 228 

MAHOMEDANS. 

Sec JuRiSDioTio;jr op Civil Court- 
Caste. 

[20 Bom. 190 

MAHOMEDAN LAW. 

See Converts. 

[20 Bom. 58 

See Grant— Construction of Grants. 

[IS Mad. 257 

See Husband and Wipe. 

[21 Bom. 77 

MAHOMEDAN LAW - ACKNOW- 
LEDGMENT. 

1. — Aehnowledgment, Effect of, on illegitimate 
children ] The doctrine of acknowledgment is 
not applicable to a case in which the paternity 
of the child is known, and it cannot therefore be 
called in to legibimatise a child which is illegiti- 
mate by reason of the unlawfulness of the mar- 
riage of its parents. ALihomecl Allalidad Kliam 
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MAHOMEBAN LAW - ACKNOW- 
LEDG-MENT-^“(^/io;«^W. 

V. lUi/haniuiiid Inn.dll Khan, I, L. R. 10 All. 289, 
followed. Alzunnisa Khatoon v. Kaeimun- 

KIS.^iA KHATOON.:^ 

[23 Calc. }30 

2, — lllegltlMacy of hirtli — Xnmfjicwncy of 
father s aoknowledg merit ‘without intention to legi- 
timate — Marriage, Validity of.] On tAe question of 
the legitimacy of a son born to a Mahomedati by 
a Burmese woman, the question did not arise on 
this appeal whether the father could have entered 
into a valid marrriage with the mother without 
her having relinquished Buddhism. The Court 
below found against her alleged conversion to the 
Mahoniedan religion ; and also found upon the 
facts that no marriage of the parents as distiU' 
guished from concubinage had taken place. The 
latter finding was affirmed. As to the question 
whether the son born to them had been legiti- 
mated by the father’s acknowledgment of him, 
it was held, that, under the Mahomedan law, the 
legitimation of a son, born out of legal wedlock, 
may be effected by the force of his father’s ack- 
nowledgment of his being of legitimate birth ; 
but that a mere recognition of sonship is insuffi- 
cient to effect it. Acknowledgment in the sense 
meant by that law is required, of antecedent 
right, and not a mere recognition of paternity. 
Ashruff’oocl-duiola Ahmed Hosseln v. liyder 
Hossein Khan, 11 Moo. I. A. 91, referred to and 
followed. Abdul Razak v. Aga Mahomed 
Jaffer Bindanim. 

[21 Calc. 6S8 
[L. R. 21 I. A. 58 

MAHOMEDAN LAW-CUSTOM. 

See Converts. 

[20 Bom. 53 

See Limitation Act, Art. 120. 

. [21 Calc. 157 

See Mahomedan Law — Endowment. 

[22 Calc. 324 
[L. R. 22 I. A. 4 
[19 AIL 211 

See Mahomedan Law — Kazi. , 

[18 Bom. 103 

— Suticeesion to grroyoerty among Kanchans — 
JPractices not reoognuahle hy law as customs — Im^ 
moral mstomsh] Among Mahomedan Kanchans, 
practices relating to their holding and inheritance 
of property, having an immoral tendency, were 
held to be not recognisable as customs, or enforce- 
able as law. To recognise practices tending to 
promote prostitution, which the Mahomedan law 
reprobates and prohibits absolutely, would be con- i 
trary to the policy of that law. Where property i 
left by a female Kanchani, deceased, was claimed ' 
by her legitimate kindred, it was held that an 
“adoption,” so called, in conformity with those 
practices, had not operated to separate her from 


MAHOMEDAN LAW - CUSTOM - 

concluded, 

the family in wuiich she was born. The mode in 
which her property had been acquired was not 
the subject of the present question, which was 
only concerned with the right of personal succes- 
sion to it ; and that property was held to be dis- 
tributable according to the rules of the Mahomedan 
law governing inheritance. Ghasiti v. XJmrao. 
Jan ; Ghasiti v. Jaggu. 

[21 Calc. 149 
[L. R. 20 I. A. 193 

MAHOMEDAN LAW— DEBTS. 

1. — Suit hy creditor of deceased Mahomedan 
againX his heir — Adniinistrativn, Suit for — Repre- 
sentative of deceased person.] In a suit against 
the widow of a Mahomedan on the ground that 
she was iu possession of his estate, and where 
there were other heirs of the deceased, held, fol- 
lowing the principle laid down in the case of 
Alutty Jan v. Aimed Ally, L L. R. 8 Calc. 370, 
that the suit was properly brought against the 
widow, and that her liability was to be measured,. 
not by the extent of her interest in her late bus- 
band’s property, but by the amount of the assets 
of his estate which had come into her hands, and 
which she had not duly disbursed in the discharge 
of the liabilities to which the estate was subject 
at her husband’s death. Amir Dulhin alias 
Mohamdi Jan v. Baij Nath Singh alias Baiju 
Singh. 

[21 Calc. 311 

2. — Money 'due hy a deceased Mahomedan — Sioit 
by a creditor against only 07ie of the heirs of the 
deceased — Right of suit — Debtor and mditor.] 

A suit for money due by a deceased Mahomedan 
lies against one of his heirs in respect of his- 
share in the property left by the deceased, though 
it may not bind the share of another heir. Assa- 
mathemums.sa Bebee v. Roy Lutchmeeput Singh, 

I. L. R. 4 Calc. 142 ; and Jafri Beg ami v. Amir 
Muliammed KJum, I. L. R. 7 All. 822 {827). fol- 
lowed. Qnecre : Whether there having been no 
division of the estate, the share of the heir sued 
is liable for the whole debt of the deceased. 
B7i’SSi(7iteram Marwary v, Kamaludiii Ahmed, 

I. L. R. n Calc. 421 ; and Pirthi Pal Singh v. 
JSusaini Jan, I. L. R. 4 All. 361, referred to. 
Ambashankar Harprasad V, Ali Rasul, 

[19 Bom. 273 

3. — Mahomedan family — Mortgage by Maliome- 
dan father — Suit by mortgagee against minor son 
rep 7 'esented by mother after mortgagoi's death and 
decree for possession — Soine of the heirs not par- 
ties — Subsequent suit by daughters as heirs of moi't- 
gag or for redemptio7i.] When in a mortgage suit 
the debt is due from the father, and after his 
death the property is brought to sale in execution 
of a decree against the widow or some of the- 
heirs of the mortgagor, and the whole property 
is sold, then the heirs not brought on the record 
cannot be permitted to raise the objection that 
they are not bound by the sale simply because^ 
they are not parties to the record. This prin- 
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MAHOMEDAN 1j AW— B'BIBTS-Lunuild. 

ciple of law applies as much to a Mahometan 
family as to a Hindu family governed by the 
Mitakshara law. Hari v. Jairam,, I. L. R. 14 
Horn. 597 ; and Khu-rsliethlhi v. Kew, I. L, R. 12 
Bom. 101, referred to and followed. One _V mort- 
gaged his property in 1862 to i?, and died in 1864, 
leaving a widow, a son, and two dau^^hters. In 

• 1864, B (the mortgagee) sued the minor sou, re- 
ipresented by his mother, for possession as owner 
under the (jalian lahan clause and got a decree on 
the 30th September, 1864. and obtained possession 
in 1865. To this suit the daughters of vV were 
not parties. B held the land till 1887, and then 
■sold it to 5. In 1890, N's daughters brought this 
suit against B and to redeem the mortgage of 
1S62, contending that they were not bound bj 
B"s suit in 1864, not having been parties to it;— - 
lieldy that the plaintiffs c(juld not redeem. They 
were bound by the decree obtained by the mort- 
gagee in 186H Davalava V. Bhimaji Dhondo 

[20 Bom. 338 

MAHOMEDAN LAW-DOWER. 

See JuEisDiCTiON— C auses of Juris- 
diction-Cause OP Action. 

[18 All. 400 

1 , — Law in OudJi — DlscretiontD'y i^ower of the 
.‘Courts over the amount of dower — llw Oadli Laws 
Act {XVIJI of 1876), s. 5.] In a suit by a wife 
.for her dower, the Appellate Court altered the 
amount decreed by the first Court, as a reason- 
able sum payable in lieu of an excessive one, 
which the husband had on the date of the marri- 
age nominally entered in a nikalinama as the 
wife’s dower. Both. Courts acted under the Oudh 
Laws Act (XVIII of 1876). s. 5. The Judicial 
Committee having examined the grounds on which 

• each of the Courts had exercised its discretionary 
power, considered the reason given by the first 
Court to be sound and restored its decree. Su LE- 
MAN Kadr V. Mehdi Begum Surbeya Baku. 

[21 Calc. 135 
[L. R. 20 I. A. 144 

2. — Wlclow\s lien for dower — Consent of heirs to 
yjossesslon of loidow — Suithy heir claiminy posses^ 
MO'Ti without payment of projyortionate share of 
dower — Burden of proof as to nature of widow's 
possessum.~\ Held, per Burkitt, J. — Where a 
Mahomedan widow is in possession of the pro- 
perty of her deceased husband, having obtained 
sucli possession lawfully and without force or 
fraud, and her dower or any part of ic is due and 
unpaid, she is entitled as against the other co-heirs 
of her husband to retain possession of such pro- 
perty until her dower debt is paid. It is immate- 
rial to such widow’s right to retain possession 
that such possession was obtained originally with- 
out the consent of the other co-heirs. Bacliun V. 
Hamid Hossein,\i Moo. I. A. 377; Aziz-ullah Khmi 
V, Ahmad AU Khan, 1, L, U. 7 All. 353 ; and Tajim 
•V. Wahed All, 22 W. R. 118, referred to. Amani 
Begam Muhammad Karim-ullah Khan. 

[16 AIL 225 


MAHOMEDAN LAW— DOWER-, 

— Held^ in the same case, on appeal under the 
Letters Patent by Edge, C. J., and Banbrji, 
J. — When a Mahomedan widow is in possession, 
and has been for some tim% in undistiyrhed 
possession of property which had been of her 
husoand in his lifetime, and dower is admitted 
or proved to be due to her, it lies upon the heir 
who claims partition without payment of his 
proportion of dower to prove that the Mahomedan 
widow was not let into posses.sion by her hus- 
band in lieu of dower, or did not obtain possession 
in lieu of dower after her husband’s death with 
the consent or by the acquiescence of the heirs, 
Muhammad Karim-ullah Khan v. A.mani 
Begam. 

[17 AIL 93 

Z,—Tjien of widow for doioer — Widow taliiny 
possession against the consent of the other heirs'.)^ 
If a Mahomedan widow entitled to dower has not 
obtained possession of property of her deceased 
husband lawfully, that is, by contract with her 
husband, by his putting her into possession, or 
by her being allowed with the consent of the 
heirs on his death to take possession in lieu of 
dower, aud thus obtained a lien for her dower, 
she cannot obtain that lien by taking possession 
adversely to the other heirs of property to the 
possession of which they, and she in respect 
of her share in the inheritance, are entitled. 
— Baediun v. Hamid Hossein, 14 Moo. I. A. 377 ; 
Wahid-un-nissa v. Shabrattnn, 6 B. L. R. 54 ; 
Bazayet Hossein v. Dooli Chnnd, I. L. R. 4 Calc. 
402 ; L. R. 5 I. A. 211; 'Meerunv, Najeelmn^i 
Agra (1867) 335 ; AH Muhammad Khan v. Aziz- 
nl’lali Khan, I. L. R. 6 All. 50 ; and Mchrun v. 
Kuheenm, 18 W. R. 49 ; 6 B. L. R. 60 note, re- 
ferred to. Woomatool Fatima Begum v. Meerun- 
mun^nissa Khanum, 9 W. R. 318; Ahmad L/ossein 
V. Khodeja, 10 W. R. 369 ; 3 B. L. R. A. C. 28 note ; 
and Boland Khan v. Janee, 2 N. W. (All. 1870) 
319, distinguished. Amanat-un-nissa v. Bashtr- 

UN-NISSA. 

[17 AIL 77 

4. — Suit by heirs of Mahomedan widow for 
her dower — Alienation of property of the deceased 
husband by his heirs gyendente lite.'\ While a suit 
for the dower debt due to a Mahomedan widow 
was pending on behalf of her heirs, the heirs 
of her deceased husband mortgaged certain pro- 
perty which had been of the deceased in bis life- 
time. The heirs of the widow obtained a decree 
which could only be executed against the assets 
of the deceased husband; — Held, that this decree 
took priority over the mortgagee’s decree and a sale 
held in execution thereof. Bazayet Hossein v. 
JDooli Ghand, I. L. R. 4 Calc. 402. Yasin Khan 
n. Muhammad Yar Khan. 

[19 AIL 504 

5. — Mortgage by widow in possession in lieu of 
dower of immoveable property which had been of 
her husba7id.~\ A Mahomedan widow in possession 
of immoveable property of her late husband in 
lien of her dower has no power to mortgage such 
property. Chuhi Bibi v, Shams-un-nissa Bibi. 

[17 AIL 19 
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1. — Walif — Deed iiivtdid as a io:ihf)iama — ■ 
Attempted family settlement in perpetuity — 
Ultimate, hat illusory, gift for charitable pur- 

An instrument, nominally a loalifnama, 
exp3?e9sly purporting to make property loaJif, 
settled it in perpetuity ou the family of ^the 
dedicators, with an ultimate gift for the benefrt 
of the poor, only to take effect upon the failure 
of the descendants of the family : — Held, that a 
gift to the poor might be illusory from the small- 
ness of the amount, or from its uncertainty or 
remoteness ; and that the period when this gift 
was to take effect was so uncertain, and probably 
so remote, that the gift was illusory. Therefore, 
according to Mahomedan law, it did not establish a 
wakf, Mahomed Ahsamdla Choiodhury v. Amur- 
ehand Kundu, I. L. R. 17 Calc. 498 ; L. R. 17 1. A. 
28 ; and Abdul Gafur v. Nlzaniudin, I. L. It. 
17 Bom. 1 ; li. H. 19 I. A. 170, referred to and 
followed as to the principle that the charitable 
purpose, in order to establish a wahf must be 
substantial and nob illusory. Provision for the 
dedicator’s family, out of the appropriated pro- 
perty, may be consistent with the making a valid 
loalif, where the appropriation is substantially for 
a pious or charitable purpose. But, as family 
sectiemenb in perpetuity is contrary to the Maho- 
medau law, and as successions of inalienable life 
interests are forbidden, such dispositions cannot 
be rendered legal by the mere addition of the 
words that they are made as luatf, or for the 
benefit of the poor, where no substantial benefit 
is conferred on the latter. The decision of the Full 
Bench in Bikani Mia v. Bhuk Ball PoddaVy I. L 
R. 20 Calc. 106, approved. Abul Fata Mahomed 
ISHAK V. RASAMAYA DHUR CHOWDHRI. 

[22 Calc. 619 
, [L. R. 22 1. A. 76 

2. — Wakf — Charitable and religious trusts — 
Perpetuities, Rule against. A Mahomedan, 
by un instrument in writing, dedicated certain 
moveable and immovej^ble properties for the up- 
keep of her husband’s tomb and ‘‘ for the daily, 
monthly and annual expenses of the aforesaid 
mausoleum, such as lighting, frankincense, 
liovvers, and the .salaries of repeaters of Koran 
and readers of benedictions, &;c., as well as for 
the annual fatheha ceremonies of the deceased, 
and after my death for my annual fatheha cere- 
mony.” It was found that a traveller’s inn was 
erected by the endower of the property as an 
appurtenance to the t<>iub, and that the perform- 
ance of the ceremonies necessarily involved the 
distribution of charity, and that the lights at the 
tomb were of use to passers-by : — Held, on appeal, 
reversing the judgment of Davies, J., that the 
instrument was not a valid wakf, and was void as 
contravening the rule against perpetuities. Kale- 
LOOLA Sahib v. Nuseeeudeen Sahib. 

[18 Mad. 201 

3. — Wakf — Illusory dedication — Fateka cere- 
mony —Custom as a guide to interpreting the in- 
tention of a loakifA lu determining whether a 
disposition of property made by a Mahomedan 
is or is not a valid icakfy the intention of the 
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I may be interpreted by reference to custom 

I prevailing at the time the icakf was made ; and 
I if there is found to be a substantial dedication of 
I the property dealt with to charitable uses, that 
I dedication will constitute a valid Mahomed 

I Ahsa^inlla Ckncdliry v. Amarchand Kundu, I. L. 

I R. 17 Calc. 498 ; and Abul Fata Mahomed Ishah . 
! V. Russomoy Dhur Oliowdhry, I, L. R. 22 Calc, 
i 619 ; L. R. 22 I. A. 76, referred to. PHUL Chanh 
: V. Akbar Yak Khak. 

j [19 All. 211 

4 . — Bidt against direetors or 31u$havirs of a; 
mosgue — Board of directors not properly consti- 
tuted under the rules of the mosgue — Luibllity of 
directors for acts done by board not properly 
constituted — Appointment of officers — Manage- 
ment of property — Liahility of gnovisional com- 
mittee assuming authority to act — Trustees — 
Limitation Act {XV of 1877), Art. 120 — Kazi — 
Act 11 of 1864 and Bombay Act IV of 1864 — 
Nazir cf mosgue. Liability of — Parties.'] A 
certain Mahomedan mosque in Bombay, known 
as the Juma Masjid, was possessed of consider- 
able property. The administration of the mosque 
and its property was carried on under rules 
which had been drawn up and approved in the 
year 1834 at a special general meeting of the 
Jamat convened for the purpose in the course of 
a suit which had been filed in the Supreme Court 
against the then 3Hshavlrs of the mosque. 
That suit was referred to the master to make 
certain inquiries, and in his report these rules 
were set out in full. His report was confirmed 
by the Court. The rules provided that the- 
j mosque and its property should be managed by 
the luizi of Bombay and ten Mushavirs, and that 
i a Nazir should be appointed by them, and be- 
subjecb to their control. The rules also pre- 
scribed the various duties of the Ah zi, Muskavirs,. 
j and Nazir, and declared that the power of filling 
' up vacancies should be exercised by the Kazi and 
3Iushavirs collectively or by the Kazi and an. 
absolute majority of the Muskavirs, In 1834, and 
for many years subsequently, there was, as there 
had always been, a "Kazi of Bombay” appoint- 
ed under a sanad from Government. He held 
the appointment for life, and the office was not 
hereditary. In 1866, the then Kazi of Bombay 
died, but in consequence of the provisions of 
Act II of 1864 and Bombay Act IV of 1864, the 
Government made no new appointment, and the- 
office lapsed. One jV, however, assumed the 
office and was generally accepted by the com- 
munity as Kazi of Bombay. He died in 1878, and 
upon his death, rival ciaimaubs sought the office 
of Kazi of Bombay. The Jlushatirs were then 
advised that they could not select one of the rival 
Kazis to fill the office of Kazi of Bombay under 
the rules, and they therefore continued to- 
manage the mosque without a Kazi iu violatiou of 
the rules of 1834. Two of the Muskavirs (now rela- 
tors) were of opinion that one of the rival appii- 
i cants for the position should be appointed Kazi, 
i and as their wishes were not acceded to, they 
i ceased to attend the board, and as far as possible-; 
i while retaining tbeir offices, they thwarted the 
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action of the other Muslia^irs. Subsequently in 
1878 other vacancies occurred in the board. In 
1888, the number of MusliaHrs was reduced to six, 
and two of them (the relators), as above stated, took 
no part in the administration, so that the manage- 
ment was left in the hands of the first four de- 
fendants. In 1891, four new Miisluivirs (defend- 
ants Nos, 6 to 9) were elected, and in that year 
the Advocate-General at the relation of the two 
dissatisfied Mnshavirs filed this suit against the 
M^isliainrs . The former Nazir of the muajid was 
also made a defendant (No. 5). He had held the 
office of Nazir from 1879 to 1891 when he resign- 
ed. The plaint set forth the irregularities which 
had taken place in the management in 1878 and 
prayed for the removal of the defendants (other 
than defendant No. 5) from the position of direc- 
tors or Mnslidvlrs, and for 'an account against all 
the defendants, and for a scheme, &c. The fol- 
lowing were the principal charges made against the 
defendants in the plaint and at the hearing; — 

(1) The neglect to take steps to supply the place 

of the Kail and the failure to keep up the proper 
number of the Nusliavirs : — Held, as to this, that 
subsequently to 1878, the Hnshcivlvs had no 
authority under the rules of 1831 to fill up vacan- 
cies as they occurred or to carry on the Government 
of the mil, y id. Since that year the Hushavirs 
were a provisional committee of management, 
kept up from time to time by co-optation, tacitly 
permitted by the Jamat to manage the affairs of 
•the until the original constitution could 

•be restored or legally changed, that original 
■constitution being for the time in abeyance. 

(2) The improper appointment in 1879 of one G 
(defendant No. 5) as Nazir ; — Ileld^ that the 

incurred no liability and deserved no 
censure for so doing. (3) The neglect to call for 
an annual account of the income and expenditure 
of the mosque under Rule 6 : — Ileld.^ that this 
charge was not proved- (4) The neglect to pur- 
chase properties with the surplus income of the 
mosque as required by Rule 4. Upon this point 
it was contended that the defendants should be 
-charged with interest on the uninvested funds, 
so as to make up for the loss of rents which 
would have been recovered if properties had been 
ipurchased. In answer to this claim it was arL'’ued 
(a) that, under the circumstances, the Musha- 
>'olrs Rad no power to expend the funds of the 
mosque in purchasing property; and (&) that the 
claim was barred by limitation: — that the 
claim fell within Art, 120 of the schedule to 
the Limitation Act (XV of 1877), and was barred 
except as to six years prior to the filing of the 
•suit, but even as to this period the Court refused 
■to order accounts to be taken against the defeud- 
rants. There had been no dishonesty or improper 
dealing with the funis of the mosque. The 
'highest at which the case could be put was that 
there had been error of judgment. In this the 
-community had acquiesced. Moreover, the posi- 
tion of the parties had changed. Some of the 
Musliavirs were dead, others had resigned, and 
-were not defendants to the suit, and it would 
rhe difficult to enforce contribution against them. 
The Court was further of opinion that, in any 
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case, it was very doubtful whether a provisional 
committee like the Miinhaslrs would have been 
justified in assuming the powef of purchasing 
property. Had the property fallen in value, the 
pu,rchase might perhaps have been repudiated. 
(5) Their neglect in not detecting sums appro- 
priated by the bill-collectors of the mosque and 
getting in the same : — Bold,, that as a provisional 
committee wlio had assumed the management of 
the mu.yid, the defendants were bound to protect 
its interests. Of the money which they actually re- 
ceived, or which was paid into their account, they 
were actual trustees, but in addition to this they 
were officers of the vmyld charged with the specific 
duty of supeririten<ling the Nazir and his accounts, 
and if the mnyld had suffered loss by their 
neglect of duty, they were answerable for it. 
i They neglected to examine the books, a cursory 
I audit of which would have detected the defalca- 
I tions of the bill-collectors. The Court therefore 
directed au account against them of the rents 
actually received, or which but for their wilful 
default or neglect they might have received from 
the bill-collectors. (6) Their neglect in allowing 
arrears of rent to accumulate and to be lost to 
the irmsjjid : — Relcl^ it was not the duty of the 
; Musliavirs to look into the account of each in- 
, dividual tenant. Under the rules the Nazir, 

: and not the Musluivlrs. was entrusted with the 
I collection of rents, and it was his duty to see that 
i the rents were not allowed to fall unduly into 
I arrear. It was nob shown that, except at an ex- 
' cepbional time when the Nazir was ill, the rents 
1 were so much in arrear as to call for the active 
interference of the Mushavirs ,, or that the muyul 
had suffered undue loss under this head. The 
Court therefore refused relief, on this charge. 

I (7) The non-payment into the Bank of sums in 
the hands of the Nazir when they exceeded 
Rs. 500 : — Held, that the spirit of the rules had 
been complied with, and no loss had been shown. 
Defendant No. 6, as above^ stated, had acted as 
Nazir of the onmjld from 1879 to July, 1891, when 
he resigned. Under the rules (see Rules 2 and 
7) he was appointed by the directors and 
under their orders, and was removeable at tneir 
pleasure. It was contended at the hearing that 
he was not a proper party to the suit, being mere- 
ly the agent or servant of the directors and not a 
trustee: — Held, that he was properly made a de- 
fendant. Both under Mahomedan law and under 
the rules the Nazir was a public officer in charge 
of the mosque, and as such liable to account to 
the community. Advoca.te -General of Bombay 
V . Abdul Kadar Jitaker. 

[18 Bom. 401 

5 . — Alienation of endowed 'property — Bnit for 
assertion of hliadimi rights — Sale of office to ivliieh 
are attached conduct of religious loorshi^ and 
2)erforina?i3e of religions duties — Custom.^ The 
plaintiffs instituted a suit for a declaration that 
they were the lihadims of a certain durga and, as 
such, entitled to perform the duties attached to 
that office for 21 days in each month, and during 
that period to receive the offerings made by 
worshippers at the durga. They also claimed an 
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injunction restraining the defendants from inter- 
fering with them in the exercise of that office. 
The plaintiffs claifned their liliadimi rights partly 
by inheritance and partly by purchase, a custom 
of transferability by sale having been long rtf- 
cognised : — Held, that the suit, being a claim to 
an hereditary office, fell under Art. 124 of the 
Limitation Act, and was not barred by limitation, 
Semhle ; That a Mahomedan office to which are 
attached substantially the conduct of religious 
worship and -the performance of religious duties, 
is not legally saleable, any custom to the contrary 
notwithstanding ; and that, ffierefore, in so far as 
the title of the plaintiffs depended upon purchase, 
the suit failed. Jvggurnatli Roy Ohoxodliury v. 
Kulien Pershad Surmtih, 7 W. B. 266 ; Ku'ppa 
Guraltal v. Porosami Guvalial^ I. L. R. 6 Mad. 
76 ; Manoharam v. Prunshan'kar, I. L. R. 6 Bom. 
298 ; and Vurma Valia v. Ravi Vw'ma luinhi 
Kutty, I. L. R. 1 Mad. 235; L, R. 4 I. A. 76, 

■ referred to. Sarkum Abu Torab Abdul Waheb 
7j, Rahamak Buksh. 

[24 Calc. 83 

6 . — Appointment of the religious sxiperior of a 
Mahomedan institution— Onstom as to such appoint- 
moiit — Undue injinence how indicated — Object of 
pleadings — Issue not in terms fixed but afterwards 
raised The object of any system of pleading 
is that each side may be made fully aware of the 
.questions that are about to be argued in order that 
each may bring forward evidence appropriate to 
the issues. The claim here made was that the 
last preceding sajjadanashin, acting according 
to the custom of the institution of which he was 
the religious superior and manager, had appointed 
.the plaintiff to succeed him on his decease. The 
ffndiug of the first Gourt that he had this power 
by the custom was affirmed on this appeal. As 
to the fact of the appointment, it was not 
.apparent at what stage of the suit the question 
had first been raised, ’^hether the deceased had 
been of sound and disposing mind at the time of 
making it. The first Court found that he had 
been of sound mind at the time ; but the Chief 
Court on appeal reversed this finding, and added 
that he had been, in their opinion, unduly in- 
fluenced. As these questions, though not for- 
mally stated in the issues, had been sufficiently 
open upon the proceedings to give to each Court a 
right to form a judgment upon them, the Judicial 
Committee decided which was correct ; and affirmed 
the finding of the first Court as to the soundness 
of mind of the deceased. Upon the question of 
undue infiuence, which was an issue different from 
that of the mental capacity of the deceased in 
appointing, their Lordships found no evidence of 
either coercion or fraud, under which such influ- 
ence must range itself, citing Boyse v.Rossboroughj 
6 H. L. C. 1. They found no evidence of the 
.exercise of any influence. The decision of the 
Chief Court was therefore reversed ; and the 
■decree of the first Court, in favour of the plaintiff, 
was maintained. Sayad Muhammad v, Fatteh 
JMuhammad. 

[22 Calc. 324 
[L. R. 22 I. A. 4 
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l,~Ineom.plete gift— Absence of relingnisliment 
by donor l\ Where a Mahomedan woman made 
an oral gift of a house to her nephew on 
the occasion of his marriage, but subsequent 
to the gift continued to live with him in the 
house : — Held, that the gift was null and void, 
as there was no entire relinquishment of the 
house by the donor, and the case did not fall 
within the exceptions allowed by Mahomedan 
law. Bava Saib V, Mahomed, 

[19 Mad. 343 

2^.— Validity of gift — Possession — ‘‘ MushaP] 
A deed, which was found in effect to be a deed of 
gift comprising zeinindari and other property, 
was executed on the 22nd of May, 1890. It was 
registered on the 24th of May, and the donor died 
on the 26th. The deed* recited — ‘T have placed 
the aforesaid donees in proprietary possession of 
the aforesaid property as my representatives.” 
Mutation of names was subsequently obtained by 
one of the donees in his favour on the basis of 
' the same deed : — Held, that this wag a valid 
and effectual gift under the Mahomedan law. 
Mahomed Bultsh Khan v. Bosseinl Blbi. I. L. R. 
15 Calc. 684 ; L. R. 15 I. A. 8 1 ; and Mnhummad 
Munitaz Ahmad v. Zubaida Jan, I. L. R. 11 All. 
460 ; L. R. 16 I. A. 205, referred to. Sajjad 
Ahmad Khan v, Kadri Begam. 

[18 All. 1 

3. — Alleged gift by a Mahomedan father to 
his son—Benami transaction —Evidenee of transfer 
of ownership.] Government securities were indors- 
ed and delivered -by a Mahomedan father to his 
son in the presence of the local Treasury Officer. 
On the question, raised after the father’s death, 
whether this was intended to transfer the owner- 
ship, or was a benami transaction, leaving the 
true ownership in the father, the Courts below 
had drawn different inferences from the proved 
facts. The first Court decided that the ownership 
had been changed, the notes having been given 
with only a reservation of the temporary use of 
the interest. The Hi^h Court found that the 
ownership remained in the father. On a review 
of the possession of the parties at the time, and 
of their subsequent conduce down to the father’s 
death, the Judicial Committee affirmed the judg- 
ment of the High Court, on the evidence, pointing 
out that the first Court’s theory of the reservation 
differed from the case alleged by the defendant 
and from that actually made out by the plaintiff 
at the hearing. Ibrahim Ali Khan v. Ummat- 
ul-Zohra. 

[19 All. 267 
[L. R. 24 I. A. 1 

MAHOMEDAN LAW~GUARDIAN. 

— Mother of minor— Power to sell property of 
minor.] According to Mahomedan law a mother, 
not being the legal guardian of her minor child, 
cannot do any act relating to the property of the 
minor so as to bind him. Baba v. Shivappa. • 

[20 Bom. 199 
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2. — TJtiole of minor — Liahility of minor for act 
of 2 )erson without authority puiyortiny to act as 
the guardian of the minor,'] The uucle of a minor 
Mahomedaii purporting, though without au- 
thority. to act as the minor’s guardian, made a 
mortgage of certain property belonging to the 
minor, and subsequently took a lease of the mort- 
gaged property in favour of the minor. The 
minor having made default in payment, the mort- 
gagee sued to recover rent : — Held, that the mort- 
gagee vvas not entitled to recover, although, had 
the minor sued the mortgagee to avoid the mort- 
gage, he might not have been able to succeed 
without paying compensation to the mortgagee to 
the extent to which he or bis property had bene- 
fited by the money advanced on the security of 
the mortgage. JRuttiui y. Hhoomee Khan, 3 Agra 
21 ; jBhutnath Bey v. Jinxed Hosain, I. L. R. 11 
Calc. 417 ; Anapurnalai v. Burgapa Mahalapa, 
I. L. K. 20 Bom. 1.50 ; Baba v. Shivappa, I. L. R. 
20 Bom. 199 ; Biikshun v, Boolhin, 12 W. R. 387; 
,8 B. L. R. A. C. 823 ; and Girraj Bahhsh v. Hamid 
Ali, I. L. R. 9 All. 340, referred to. Nizam-ud- 
DIN Shah v. Anandi Prasad. 

[18 All. 373 

MAHOMBDAN LAW-INHERITANCE. 

See Converts. 

[20 Bom. 53 

See MAHOiiEDAN Law— Custom. 

[21 Calc. 149 
[L. R. 20 I. A. 193 

1. — Hereditary Offices Act Amendment Act — 
(Bomlay Act V of 1886), s. 2 — Succession to vatan 
becoming the joooperty of loidoio and daughter — 
Gonstruction of statute,] Section 2 of Bombay 
Act V of 1886 is not retrospective. A ratan having 
devolved on the widow and daughter of a de- 
ceased Mahomedan as his heirs, and each having 
become owner of her share in it, in so far as a 
can be held in ownership: — Held, that on 
the death of the widow in 1890, leaving no quali- 
fied male heirs, the daughter was entitled to 
succeed as her heir. Rahimkhan v, Fatu Bibi 
Bintesaheb Khan, 

[21 Bom. 118 

Childless widow — Zand — Buildings.] Held, 
following Toonanjan v. Mehndea Begum, 3 Agra, 
13, that the childless widow of a Shia Maho- 
medau, though she takes nothing out of her 
deceased husband’s land, inherits a share of 
the buildings left by him. XJmardaraz Ali 
Khan v, Wilayat Ali Khan. 

[19 All. 169 

See Aga Mahomed Jaefer Bikdanim 
u, Koolsom Bibee ; Koolsom Bibeb 
r. Aga Mahomed Jaffer Bindanim. 

[25 Calc. 9 
[L. R. 24 I. A. 196 
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— concluded. 

3. — ReVmguishment of rights of inheritance — 
ReUntguishm.ent executed before ancestods death.] 
A Mahomedan sued to recoveirhis share of^the 
property of his mother, deceased. It appeared 
tjiat before her death he bad by a registered deed 
in consideration of Rs. 150 renounced all his 
claims on her estate: — Held, that the renunciatiou 
was binding on the plaintiff. .Kunhi Mamod v. 
Kunhi Moidin. 

[19 Mad. 176 

MAHOMEDAN LAW— KAZI. 

— Office of Kazi — Hereditary office — Gustoin — 
Hereditary Offices Act {'Bombay Act III of 1874), 
s. 9.] The office of Kazi is not an hereditary office, 
unless perhaps by special custom of the locality. 
Where such a custom is not established, property 
attached to the office is not ratan property, and 
the Collector has no power to make an order 
with respect to it under s. 9 of the Hereditary 
Offices Act (Bombay Act III of 1874). Jamal valad 
Ahmed v, Jamal valad Jallal, I. L. R. 1 Bom. 633 ; 
and BaudshaY. Isnialsha, I. L. R. 3 Bom. 72, 
followed. Baba Kakaji Shet Shimpi v. 
NASSA.RUDDIN VALAD AMINUDDIN KaZI. 

[18 Bom. 103 

See Dharamdas Sambhudas v. 
Hafasji. 

[19 Bom. 250 

MAHOMEDAN LAW-MARRIAGE. 

X.— Marriage 10 Ith living wife's sister — Legiti- 
macg of ehildrcn of such marriage — Acknowledge 
ment, Effect of, on illegitimate children.] Under 
the Mahoineian law marriage with the sister of a 
wife who is legally married is void. The children 
of such marriage are illegidmate and cannot in- 
herit. Shureefoonisa v. Khizuroonisa Khanum, 3- 
S. D. A. Sel. Rep. 210, referred to. The doctrine 
of acknowledgment is not'^ applicable to a case in 
which the paternity of the child is known, and 
it cannot therefore be called in to legitimatise a- 
child which is illegitimate by reason of the unlaw- 
fulness of the marri»?ge of its parents. Muham- 
med Allahdad Khan v. Muhammad Ismail Khan^ 
1. L. R. 10 All. 289, followed. Aizunnissa Kha- 
TOON v. Karimunnissa Khatoon. 

[23 Calc. ISO 

2. — Slhlas — Marriage between a Mahomedan and 
a Ohristiaxi.] A Mahomedan woman of the Shia 
sect cannoT} contract a valid marriage according 
to Mahomedan rites with a Christian. Bakhshi 
Kishen Prasad v. Thakur Das. 

[19 All. 375 

MAHOMBDAN LAW— MORTGAGE. 

— Mortgage by widow — Power to mortgage 
shares of minors — Mahomedan law of sale,] In 
1884, 7, a Mahomedan, died intestate, leaving a 
widow, two sons, and two daughters. At the 
time of his death he was the owner of a certain 
house in Bombay. After his death his widow 
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concluded, 

and his eldest son E (without the consent of 
the other children who were minors) mortgraged 
the ^aid , house t% the. defendant. In 1891, a 
younger son and one of the daughters of I fijed 
this suit, praying that their shares in the hous« 
might be ascertained and declared ; that the 
house should be sold, and their shares in the pro- 
ceeds handed over to them. The defendant 
pleaded that the plaintiffs’ mother and adult 
brother E had mortgaged the house to him 
in 1891 as a security for a loan of Rs. 3.500 
which they wanted to pay off debts incurred in 
rebuilding the house and to defray the marriage 
expenses of E. He contended that the mortgage 
was binding on the plaintiffs, having been made 
for the benefit of the family, and that, if not, 
the plaintiffs were bound to pay him the money 
due to him before claiming any share in the 
house: — Held, that the plaintiffs were entitled to 
their shares in the said house free and discharged 
of the mortgage executed to the defendant. The 
Mahomeian law makes no provision with regard 
to mortgages, as such transactions are, strictly 
speaking, unlawful, as they involve the payment 
of interest. As, however, mortgages do now 
exist among Mahomedans, they must be governed 
by the rules applicable to sales. To authorise a 
sale by the guardian of a Mahomedan minor, 
there must be an absolute necessity for the sale, 
or else it must bebfor the benefit of the minor. 
The money raised y the mortgage in question 
was not raised for any purpose specially authoris- 
ed by Mahomedan law, and the purpose for which 
it was raised was not for the benefit of the minor. 
Consequently, the widow had no authority to 
mortgage their shares. Horbai v, Hiraji By- 
RAMJI SHANJA. 

[20 Bom. 116 

MAHOMEDAN LAW-PRE-EMPTION. 
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(1) RIGHT OF PRE-EMPTION, 

{a) Generally. 

— Claim for pre-emj^tion "based upoa a trans~ 
aGti07i voMch icas a good sale under the Maho- 
Qjiedan law, but not under the Transfer of Property 
Act QIV of 1882), s. ol — Bengal, JV.-TF. P. and 
Assam Civil Courts Act {XII of 1887), s. 37.] 
Where a Sunni Mahomedan transferred certain 
immoveable property exceeding in value Rs. 100, 
under such circumstances that the price was paid 
and possession of the property delivered to the 
transferee, but no sale-deed was executed ; on a 
suit for pre-emption based upon such transfer 
being brought, it was held by the Full Bench 
(Banerji, J., dissenting) that the Mahomedan 
law was to be applied in considering whether 

W, D 


OF CASES. ( 802 ) 

MAHOMEDAN LAW-PRE-EMPTION 

— continued. 

(1) RIGHT OF PRE-EMPTION— 

{ch) Generally — concluZed. 

or not a right of pre-emption arose, and that, 
inasmuch as the transaction in question was a 
complete sale under that law, a right of pre- 
emption did arise. Case law prior and subse- 
quent to Act IV of 1882, considered. Per 
Banerji, J., contra — '‘In the absence of fraud 
no claim for pre-emption under the Mahomedan 
law applicable to persons of the Hanifa sect can 
arise in respect of the sale of immoveable pro- 
perty of the value of one hundred rupees and 
upwards, unless such sale has been effected ac- 
cording to the provision of s. 51 of Act IV of 
1882.” Begam V, Mohammad Yakub. 

• [16 All. 341 

2. — Rights of third persons having a claim tr 
pre-emption where the vendee is also a person who 
would have a similar claim were the sale to a 
str anger. Under the Mahomedan law, even 
when the buyer is himself a pre-emptor, that is-, 
a person who would have the right of pre- 
emption against an outsider, other persons having 
a similar right of pre-emption are entitled tn 
claim pre-emption against the buyer ; and, in 
such a case, the rights of the claimants to pre- 
emption should be determined in the same way 
in which they would have been determined had 
the buyer acquired the property by enforcing 
his right of pre-emption against a stranger, in 
the absence of the other pre-emptors, and the 
abseuteee pre-emptors had appeared subsequently 
and claimed pre-emption, Mokeshee Lai v. Chris^ 
tian, 6 W. R. 250; Teeha Dharee Singh v. MoJmr 
Singh, 7 W. R. 260 ; Lalla Nowbut tall v. Zalla 
Jewnn Lai, I. L. R. 1 Calc. 831, dissented from» 
In cases of pre-emption to which the Mahome- 
dan law applies the rules of that law are to be 
administered in their entirety where they are 
nob inconsistent with the principles of justice, 
equity and good conscience. Chundo v. Hakeem 
Alimwod-deeti, 6 N. W. 28 ; and Qobind Bayal v, 
Inyat-uUah, I. L. R. 7 All. 775, referred to. A 
person entitled to a right of pre-emption is nob 
bound to claim pre-emption in respect of all the 
sales which may be executed in regard to the 
property, although every suit for pre-emption 
must include the whole of the property subject 
to pre-emption conveyed by one transfer. Kashi 
Nath V. Hulikta Prasad, I. L. R.- 6 All. 370, 
referred to. Amir Hasan v. Rahim Bakhsh. 

[19 All. 4SS 

(b) Co-sharers. 

3, — ShaJi-iAihalit — Nature of pre-emptive right 
arising by common enjoyment of 7'ights appended 
to property.'] In order that two persons may 
become shafi-i-khalitSy or persons having a right 
of pre-emption in virtue of the common enjoyment 
of, e.g.^ a road, it is necessary that such ^road 
should be a private road and not a thoroughfare. 
Among persons who are shafi-Ukhalits by reason 
of being sharers in a right of way, all those who 
are sharers in such right of way have equal rights 

26 
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MAHOMEDAN LAW-PRE-EMPTION | MAHOMEDAN LAW-PRE-EMPTION 

— oontlmicd. I — (‘oncjudcd. 


(1) BIGHT OF PRE-EMPTION— 

(1) Co-share rs — oonohided. 

of pre-emption, althoug-h one of them may be 
a contiguous neighbour. Karim Bakhsh v. 
Khuda Bakhsh. 

[16 All. 247 

(c) Waiver of Right oj;. Refusal to 
Purchase. 

4. — ddjfeet of by 2 )rc-omy)t 0 T to iJuroliA.sc 

from ■I'ondee.'] lUdd.tlvoit, where a pre-emptor 
continues to assert his pre-emptive right, and on 
the strength of that right and in his character of 
pre-emptor offers to take the property from the 
purchaser by paying him the sale price, without 
resorting to, and with a^view to avoid litigation, 
he cannot be said to liave acquiesced in the sale 
and waived his right of pre-emption. M u.hammad 
Nas/'ruddhi v. Abtil Husoifi, I. L. R. 16 All. 300, 
followed ; Tf.ihlhnoinlusa v, Abdul lidhim, 1. L. R. 
8 All. 275. referred to. Muha-Mmad Yunus Kuan 
V . Muhammad Yusuf, 

[19 All. 334 

Muhammad Nasiruddin v. Abul Hasan. 

[16 All. 300 

(2) CEREMONIES. 

5, — TalabA-UMuklidd — Talab-i’manmAhatd] In 
making tfilab-i-ishtuhlidd under the Mahome- 
dan law it is essential to the validity of that 
proceeding that the person making the demand 
should in some form or another distinctly state 
that he had prior thereto made what is known as 
the immediabc cleinaud (talah-i-mnwtiuihcit). Ruj^ 
Jtib AH Chopedar v. Ghimdi Clmrii Badva, I. L. 
R. 17 Calc. 543, referred to. Akbar Husain v, 
Abdul Jalil. 

[16 All. 383 

6, — TalabAAslitulilidd — Demand made “ on the 
j)remises'’' — Demand made within an undivided 
village a share in ivhich tms the subject of sale.'] 
Where certain persons claimed pre-emption in 
respect of a share in an undivided village aud 
proved that they made au immediate assertion 
of their iuteution to pre-empt in the presence of 
witnesses within the area of the zemindari to 
which the shave sold belonged, it was held that, 
in the absence of any indication that the demand 
was nob made bond jide^ the demand, of pre-erap. 
tion was a good demand made on the premises” 
within the meaning of the Mahomedau law. 
Kulsum Bibi V . Faqir Muhammad Khan. 

[18 All. 298 

7. — TalabHAslituhhdd-^Deinand made to vendee 
not in possession^Deniand made by agent of pre- 
emgytor.] Held., that if the talab-iAstishhdd is 
made in the presence of the vendee, it is not 
necessary that such vendee should at the time 
the demand is made be actually in possession of 
the property in respect of which pre-emption is 
claimed. Chamroo Pasban v. Pnhlwan Roy, 16 
W. R. 3, explained. Jhotee Singh v. Komnl Roy, 


I (2) CEREMONIES— 

I 10 W. R. Ill); Janger Holtamcd v. Hohanied Arjad, 
! I. L. R. 5 Calc, 509 ; Gola Mini Deb v. 

! hu-n Dch, 6 B. L. R. 165 ; 14 W. R. 265 ; aud Day- 
^ ‘■enwoHah V. Khvtec Ghunder Snrmah, 18 W. R. 530, 
referred to -.—Held, also, that the ceremony of 
talah-i-ishtlshbdd need not necessarily be per- 
formed by the claimant for pre-emption in person, 

^ bnfc may be performed by a duly constituted 
[ agent on his behalf. WajUl AH Khan v. Lalla 
lianaman Prasad, 4 B. L R. A. C. 139; and Ojhe- 
oo)iis-m Begum v. Rnstum AH. W. 11. (1864) 219, 
referred bo. Ali Muhammad Khan v. Muham- 
mad Said Husain. 

[18 All. 309 

S. — Talah-i-hhtishhdd — Witnesses — Servants of 
jyre-emptor.] In the making of the talabH> 
ishtishhdd the servants of the pre-emptor are 
competent witnesses. The disability in this re- 
spect imposed by the Mahomedau law is limited 
to minors and persons convicted of slander. 
Muhammad Yunus Khan i\ Muhammad Yusuf. 

[19 AH. 334 


MAHOMEDAN LAW-SALE. 

Sec- MAHOMEDAN LAW— MORTGAGE. 


[20 Bom. 116 

MAHOMEDAN LAW- WILL. 


See Parties— Parties to Suit— Exe- 
cutors. 

[19 Bom. 83 

See Receiver. 

[19 Bom. 83 

— 2 \d ministration of the estate of a Shia Jfaho- 
medan under his will — Alleged gift — Glainis as 
between his childless widow and the estate--^ 
Right of c.hildless widow to maintenance — Legacies 
chargeaXAe on one-thirdf only of the estate — Gom- 
mission to executor.] A Mahomedan of the Shia 
sect, dying without issue, left a widow. She as his 
childless widow was entitled to one-fourth of his 
estate other thcin land. In the administration of 
his estate the following matters arose and were 
decided: — The handing over, with formal words 
of gift by the testator to the widow, of deposit 
receipts, with intent afterwards to transfer the 
money into her name at the bank, which transfer 
was nob effected, would nob constitute a gift. 
A commission of three per cent, on the proceeds 
of the sale of the testator’s property, directed 
by his will, was bequeathed to the executor. 
This was by way of remuneration, bub was in 
no sense a debt. As a legacy it was payable 
only out of one- third of the estate which passed 
by the will, A Mahomedan widow is not entitled 
to maintenance out of the estate of her late 
husband, in addition to what she is eistitled 
to by inheritance, or under his will — Hedaya, 
Book IV, Chap. 15, s. 3, Mahomedan law, Imamia, 
by N. E. Baiilie, p. 170, referred to. No contract 
could be implied that this widow should pay an 
occupation rent on account of her having contH 
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MAHOMSSDAN LAW-WILL ^30iicli(jded, 

niheH to occupy a house beloa^iug to the testator’s 
estate, for eleven months after his death. Her 
“Oooupatiou wa.s referable to her position, and no 
notice was given .^to her that rent would be 
charged. A Mahoruedan childless widow is not by 
Shia law entitled to share in the value of ladd 
forming the site of buildings that belonged to her* 
husband’s estate. Her one-fourth includes, as was 
admitted, a share iu the proceeds of sale of the ! 
•buildings. The text quoted iu Book VII, Chap. 
IV, p, 203 of Baillie’s Mahomed aii Law, Iiaamia, is 
not to be construed as referring only to agricul- 
tural laud. Aga Mahomed Jafper Bindanim 
• y. Koolsom Bibee ; Koolsom Bibeb v. Aga 
Mahomed Japfeb Bigdanim, 

[25 Gale. 9 
[L. R. 24 I. A. 193- 

MAmTENANCE. 

Bee Gases under Decree — Form op 
Decree — Maintenance. 

Bee Execution of Decree— Mode op 
Execution — Maintenance. 

[16 AIL 179 

Bee Cases under Hindu Law — Main- 

TENANCE. 

Bee Hindu Law— Will— Construction 
OF Wills, 

[21 Calc. 633 

■Bee Husband and Wife. 

[21 Bom. 77 

:Bee Lunatic. 

[23 Oalc. 512 

Bee Mahomedan Law— Will. 

[25 Calc, 9 
[L. R, 24 1. A. 193 

Bee Cases under Small Cause Court, 
Mopussil — Jurisdiction— Main- 
tenance. 

[20 Mad, 29 

— , Arrears of, Suit for. 

Bee Limitation Act, Art. 116. 

[23 Calc, 645 

Bee Small Cause Court, Mopussil— 
Jurisdiction— Maintenance. 

[20 Mad. 29 

Bee Valuation op Suit— Appeals. 

[23 Calc. 645 

, Charge for, in decree. 

Bee Transfer of Property Act, s. 67. 

[22 Calc. 903 

, Claim for. 

Bee Pleader— Remuneration. 

[21 Bom. 42 


^ MAlNTEJ^A-NOE-coricluded. 

, Execution of decree contingent 

on non-payment of. 

Bee Limitation Act, Art. 178. 

[16 AIL 237 

3 Execution of decree for. 

See Limitation Act, Art. 179— Order 
FOR Payment at Specified Dates. 

[18 Mad. 482 

See Rss Jddicata— Orders in Execu- 
tion OF Decree. 

[18 Mad. 482 

, Future, Attachment of. 

See Letters Patent, High Court, 
N.-VV. F., cif. 10. 

[16 AIL 448 

> , Suit for. 

See Lis Pendens, 

[19 Mad. 271 

MAINTBNAHCS, ORDER OP CRIMI- 
NAL COURT AS TO. 

See Witness— Criminal Oases- Per- 
sons Competent or otherwise 
TO BE Witnesses. 

[IS All. 107 

1 , — Jurisdiction — Criminal Procedure Code 
(1882), ss. 488 and 177 — Covi^yhzint hy a iDlfe against 
her husband for maintenanee — Jsstw of sumnione 
— fuiisdiction of Presidency iMagistrateil If a 
person neglects or refuses to maintain his wife, 
the proper Court to take cognizance of the com- 
plaint of the wife is the Court within the juris- 
diction of which the husband resides. Benbow 
i\ Bbnbow. 

[24 Calc, 638 

^.—Criminal Procedure Code (1882), s, 438 — 
Illegitimate children — Bight of a ‘married imnian 
to claim maintenance for her illegitimate childraii.] 
A married woman is entitled under s. 488 of the 
Code of Criminal Procedure (Act X of 1882) to 
claim maintenance for her illegiMinate children 
from the putative father. Rozario v. Ingles. 

[iS Bom. 468 

3, — Criminal Procedure Code (1882), 5. 488 — 
Maintenance and custody of children — Mo^laTis — 
Personal laio.l The right of children to be 
maintained by their actual father is a statu- 
tory right, and the duty is created by express 
enactment independent of the personal law of the 
parties. If the children are illegitimate, the re- 
fusal of the mother to surrender them to the 
father is no ground for refusing maintenance. 
If the children are legitimate, the question of the 
mother’s right to their custody would depend on 
ilie question whether the parties are governed by 
Mahomedan or Marumakkatayam law ; because 
(1) if they are governed by Mahomedan law, 
the mother may have the right to custody until the 
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MAINTENANCE, ORDER OF CRIMI- 
NAL COURT AS 'TO—contimLech 

children attain the age of seven years ; (2) if by 
the Marumakkatayam law, it is doubtful if the 
father could be held to have neglected his duty to 
maintain his children if they were actually main- 
tained by the harnavan of their mother’s tarwad 
who is bound by law to maintain them. Kariya- 
DAN POKKAR V , KAYAT BEEKAN KUTTI. 

[19 Mad. 461 

^. — Gviminal Procedure Code (1882), ,9. 488 — 

Adultery — Penal Code {Act XLV cf 1860), 
s, 497 — Refusal of wife to live with husband 
^Crlmhial Procedure Code, s. 4.] A wife 
petitioned for maintenance for herself and child 
against her husband under s. 488 of the Criminal 
Procedure Code. The husband did not refuse to 
maintain his wife, but the petitioner refused to 
live with him as he kept a concubine : — Held, 
that the word “adultery ” in s. 488 of the Criminal 
Procedure Code must, by virtue of s. 4 of the Code, 
be construed with reference to the definition 
of the term in s. 497 of the Penal Code. Conse- 
quently a husband’s immorality which does not 
amount to “adultery” or involve the degrada- 
tion of a married woman being brought into the 
society of a concubine is not sufilcient ground for 
a wife’s refusal to live with her husband. An 
offer to maintain a wife must be an offer to 
maintain with the consideration due to her 
position as a wife. Marahhal v. Ktindappa, 
I. L. R. 6 Mad. 371, cited. Per Best, J.— It is 
very doubtful if the framers of s. 488 of the Code 
of Criminal Procedure intended the word “ adul- 
tery ” as used therein to have the limited meaning 
given to it in the Penal Code. The wrong done 
to the wife is in no way affected by the circum- 
stance of her husband’s concubine being married 
or unmarried, or, in case of her being married, 
whether it is with or without her husband’s con- 
sent or collusion that she is living in such 
.concubinage. In face, however, of s. 4 of the 
Criminal Procedure Code, no other interpretation 
of the term “ adultery ” is possible than the limit- 
ed interpretation contained in the Penal Code. 
Queen-Empress Mannatha Achari. 

[17 Mad. 260 

5. — Criminal Procedure Code (1882), s, 488 and 
s. 4 — Adultery.^ ^ Adultery on the part of the 
husband, not being such adultery as would be 
punishable under the Penal Code, may neverthe- 
less constitute sufficient cause for the wife sepa- 
rating from her husband, and enable her to claim 
maintenance under the Criminal Procedure Code, 
s. 488, Queen-PmjJress v. Marietta Achari, I.L.R. 
17 Mad. 260, dissented from. Gantapalli Appal- 
AMMA V . Gantapalli Yellayya ; Perianaya- 
CAM V . Krishna Chetti. 

[20 Mad. 470 

Q.-^Oriminal Procedure Code (1882), s. 488 — 
Breach of order for monthly allowance — Imprisoji- 
ment for default of payment of maintenance — 
Sentence absokite— Hus band and ioifef\ A wife, 
who had obtained an order for maintenance 


MAINTENANCE, ORDER OP CRIMI- 
NAL COURT AS TO — continued. 

against her husband on the 1st August, applied 
to have it enforced with respect to three monthS' 
then in arrears. A distress^, warrant having 
issued without anything being realised, the hus- 
ba'nd was brought up under a warrant for his- 
'arrest. The husband previous to his arrest peti- 
tioned the Court to be allowed to prove his altered 
circumstances and his inability to pay. On that 
petition an order was passed that he could pro- 
duce the evidence after the amount due was paido- 
On being brought up, and not paying the amount 
due, an order was made committing him for one 
mouth under s. 488 of the Code of Criminal Pro- 
cedure. The day following his commitment his 
brother tendered the money and asked for his 
release. The Magistrate took the money, but 
refused to order the release, holding that under 
the section the punishment of imprisonment was 
absolute and not dependent on payment of the 
maintenance allowance. The husband moved the 
High Court, contending (1) that the order of 
imprisonment should not have been passed with- 
out an opportunity being given him of proving the 
change in his circumstances which would show that 
the order to pay required modification ; (2) that 
the section did not authorise imprisonment unless- 
wilful neglect to comply with the order be proved ; 
and (3) that the imprisonment authorised by 
the sectiou being only a mode of enforcing 
payment he should have been released on the 
amount being paid: — Held, that the first ground 
was untenable, inasmuch as the order for main- 
tenance carries with it all its proper consequences- 
as long as it remains in force: — Held,, also, that 
before an order for imprisonment under-the 
section can be passed, it must be proved that the^ 
non-payment of the maintenance is the result of 
wilful negligence, and that there being no evi- 
dence of that ill the case the order was bad: — 
Held, further, that the imprisonment which can 
be awarded under the section is not a punishment 
for contempt of the Court’s order, but merely a 
means of enforcing payhient of the amount due, 
and that upon the payment of that amount being 
made the husband was entitled to be released. 
Biyaclia v. Moldin Kutti, I. L. R. 8 Mad. 70, 
dissented from. Sidheswar Teor v. Gyanada 
Dasi. 

[22 Calc. 291 

7. — Criminal Procedure Code (1882), s. 488 — 
Sentence of imprisonment in default of 'payment,'] 
The imprisonment provided by s. 488, Criminal 
Procedure Code, in default of payment of main- 
tenance awarded, is nob limited to one month. 
The maximum imprisonment that can be imposed 
is one month for each month’s arrear, and if there 
is a balance representing the arrear for a portion 
of a month, a further term of a month’s imprison- 
ment may be imposed for such arrear. Blyaoha 
V. Moiden Kutti, I. L. R. 8 Mad. 70, approved 
of. Allapichai Ravuthar V . Mohidin Bibi. 

[20 Mad. 3 

See Bikhu Khan v. Zahuean. 

[25 Calc. 291 



( 809 ) DIGEST OP CASES. ( SIO ) 


MAINTENANCE, ORDER OP CRIMI- 
NAL COURT AS TO —concluded^ 


8. — Criminal Procedure Code (1882), s. 488 — 
Order for onaintenanee of ivife, Effect on^ of deela- 
ratory decree of C^‘il Court,'] An order for the 
maintenance of a wife duly made under s. 488 of 
the Code of Criminal Procedure cannot be super-, 
-seded by a declaratory decree of a Civil Court to 
the effect that the wife in whose favour such 
order has been made has no right to maintenance. 
Snhad Donini v. Katlram Dome, 20 W. K. Cr. 
referred to. Subhudra Basdeo Dube. 

[18 All. 29 

9. — Criminal Procedure Code (1882), ss. 488, 
489 and 490 — Plea of divorce in answer to an ap* 
'plication for enforcement of ari order for mainte- 
nance of a toife.] Where, in answer to an appli- 
cation for enforcement of an order' under s. 488 
of the Code of Criminal Procedure for the main- 
tenance of a wife, the party against whom such 
order is subsisting pleads that he has lawfully 
divorced his wife, and therefore the order can no 
longer be enforced, it is the duty of the Court 
•hearing the application to entertain and consi- 
der such plea, and if it find the plea established, 
to decline to enforce the order for any period 
•subsequent to the date when the marriage ceased 
to subsist between the parties. In such case, 
where tbe parties are Mahomedans, the mar- 
riage will be deemed to subsist until the expira- 
tion of the iddat. In s. 489 of the Code the 

change in circumstances ” referred to is a change 
in the pecuniary or other circumstances of the 
■.party paying or receiving the allowance which 
wo^d justify an increase or decrease of the 
amount of the monthly payment origiually fixed, 
and not a change in the status of the parties which 
would entail a stoppage of the allowance. So, 
Md by Airman and Blennerhasett, JJ. {disseri- 
4lente Knos, J.) In the Matter of the Petition of 
Din Muhammad, I. L. E.. 5 All. 226 ; Ahdur Rolio- 
•man y, Sahhina, I. L. E. 6 Calc. 558: Zeh-un- 
'filssa V. Mendu Khan, "Weekly Notes, All. (1885) 
29 ; In re Kasam Plrhhai, 8 Bom. 95 ; Di re 
Abdul All Ismallji, I.L. R. 7 Bom. 180; Mahomed 
Ahid AH Kumar KadurY. Ludden Sahiba,l,'L. R. 
14 Calc. 276 ; and Baji v. Naioab Khan, 29 Panj, 
Eeo. 69, referred to. Nepoor Aurut v. Jurat, 
10 B. L. R. Ap, 83, dissented from. Mahbuban v. 
Ealiir BalilisTi, I. L. R, 15 All. 143, overruled, 
Abu Ilyas v, Ulpat Bibi, 

[19 All. 50 

MAJORITY. 

, Age of. 

h^ee Guardian— Appointment. 


[18 Bom. 368 

Bee Parsi Marriage and Divorce Act, 
s. 30. 

[18 Bom. 366 

MAJORITY ACT (IX OF 1875). 

, s. 3. 

See Letters op Administration. 

[21 Calc. 911 


MAJORITY ACT (IX OF 1875) —eoneld, 

, S. 3. — Minority, Period of, vOiere guardian 

has once been appointed although no longer in ex- 
istence— Guar dlatis and Wards Act { VIII (1/1890), 
s, 52~-Suit on ptrotnissory note executed by minor. J 
The defendant was sued upon a promissory note 
executed by him on the 24th August, 1892, he 
being at that time 19 years of age. Eight years 
previously, vH., on the 4th March, 1834, a guardian 
of his person and property had been appointed by 
an order of the High Court, but the guardian 
had been discharged on the 25th June, 1 892, and at 
the time of the execution of the note sued on 
there was no guardian in existence either of his 
person or property: — Beld, that having regard to 
the provisions of s. 3 of the Indian Majority Act, 
(IX of 1875), the defendant was still a minor at 
the date of the note. Gordhandas Jadowji r. 
Harivalubhdas Bhaidas. 

• [21 Bom. 281 

MALABAR COMPENSATION FOR 
TENANTS IMPROVEMENTS ACT 
(MADRAS ACT I OP 1887). 

See Landlord and Tenant— Compen- 
sation FOR Improvements on 
Land. 

[18 Mad. 407 
[19 Mad. 384 
[20 Mad. 435 

MALABAR LAW- AD OPTION, 

— Adoption by the harnavan of a Manma'n- 
liatayam tarwad — \Vant of consent by the rest of- 
the tarwad.] A tarwad in Malabar subject to 
Marumakkatayam law was reduced in number 
to two persons, viz,, the harnawaw and his 
younger brother, the plaintiff. They quarrelled,, 
and the former without the consent of the latter, 
adopted as members of the tarwad his son and 
daughter and her children. On his death the 
plaintiff sued for possession of the tarwad pro- 
perty and for a declaration that the adoptions 
were invalid : — IIeld,th.oA) the plaintiff was entitled 
to the relief asked for. Payyath Nanu Meno'n 
V. Thiruthipalli Raman Menon. 

[20 Mad. 51 

MALABAR LAW-ENDOWMENT. 

— TIraiyama or rights of uralan — Trustees and. 
guardian of a temple in Malabar — I\lelkolma, 
or right of superintendence inherited by a fcimlly . 

— Csage of the temple — Effect of comprQnim\ 
The appellants, who were uralan, managing as 
trustees and guardians the affairs of a temple in 
South Malabar, claimed to exclude the respon-. 
dents from the management jointly with them-, 
selves. The respondents, representing the Nam- 
bidi family, the descendants of the former rulers 
of the locality, were entitled to rights termed 
melltoima, of superintendence over the temple. 
Disputes having arisen, the predecessors of the 
parties in 1845, and again in 1874, had compro- 
mised litigation, and had agreed, with the result 
that they had since then continued to act upon 
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MALABAR LAW - ENDOWMENT — 

concluded. 

the agreement that they should jointly exercise 
the powers of management : — Held, that the 
compromise so agreed to was binding upon the 
appellants; that the usage, which had been 
followed since 184:5, was the best exponent of the 
melJicima right ; and that the compromise could 
not be re-opened. ISTilakandhen Nambudika- 
PAD V. Padmajs'abha Revi Vakma. 

[18 Mad. 1 
[L. R. 21 I. A, 128 

A^rming, on appeal, decision of High Court 
in Hilakandhen i\ Padmaeabda. 

[14 Mad. 153 

MALABAR LAW-INHERITANCE. 

1 ,. — Mahhatayam rule of inheritance — Tlyans of 
S^Lth Malal)ar.\ On the death of a Tiyan of South 
Malabar, folio wing the Makkatayam rule of inheri- 
tance, his mother, widow and daughter are entitled 
to succeed to his property (acquired by himself 
and his father) in preference to his father’s 
divided brothers. Imbichi Kandan v. Imbichi 
Bbksnu. 

[19 Mad. 1 

2 . — Mahkataya^n larc — Thiyyas (f Galieut — 
Widow — Mother.] Among the Thiyyas of Calicut 
governed by the Makkatayam law, the wddow' 
oi the deceased owner is a preferential heir to 
his mother. Kunhi Pennu v, CniRUDA. 

[19 Mad. 440 

MALABAR LAW-JOINT FAMILY. 

— Oomproinise of doubtful claims by adult 
members (fa tarioad — Mmors, Effect (f compromiHe 
on.] Benible : That a compromise of a doubtful 
claim made by the adult members of a tarzvad 
bo7id fide and in the interest of the tarwad is 
binding on the minor members. Moidin Kutti 
V. Beevi Kxjtti Ummah. 

[IS Mad. 38 

^-^EeGree against harnavan on tarwad debt 

before partition^ Executio7i after partition against 
property of person not party to execution proceed- 
ings — Joint decree executed against separate pro^ 
party.] The Itarnavan of a Malabar tarioad 
borrowed money for purposes which rendered the 
debt binding on the tarwad. The creditor ob- 
tained a decree against the harnavan iu 1879. 
In 1882 a partition of the tanoad property took 
place. In 1891 property which had fallen on 
partition to the present plaintiff’s share was at- 
tached and brought to sale in execution of the 
decree of 1879. He was not joined as a party 
in the execution proceedings :—Beld, that the 
Court-sale did not bind the plaintiff. Sankara v. 
Ketu, I. L, R. 14 Mad. 29, referred to. Kuehappa 
Nambiar V. Shridevi Kettilamma. 

[18 Mad. 451 

3* — Decree against karnavan on tarwad debt 
befoi^e partition—Exeeution after partition— Joint 
decree executed against separate property i\ In a 


MALABAR LAW- JOINT FAMILY- 

continued, 

suit for declaration that certain land was not 
liable to be attached in execution of a decree 
obtained in ISSO, it appeared ^bat the decree \Yas 
passed against the judgment-debtor as karnarath 
Malabar tarwad^ and that it was for a debt 
'incurred for purposes binding on the tarioad. 
In 1882 a partition had been come to between the 
members of the ta.ricad under which the property 
in suit had been allotted to the plaintiff : — Held^ 
that the state of things w^heu the debt was con- 
tracted must be looked to, and at that time the 
karnavan was competent to bind all the members 
of the tarwad. Any subsequent arrangement in 
the family could not affect their obligation to the 
creditor who was not a party to it. The plaintiff’s 
property therefore was liable notwithst-'inding 
the partition. Kribhnan NambiaP. v. Krlsh- 
NAN KAIR. 

[18 Mad. 452 note 

4. — Decree against Itarnavan binding on tarwad 
— Parties.'] A decree iu a suit iu which the 
karnavan of a Nambudri illoni or a Marumak- 
katajam tarwad is, in liis representative capacity, 
joined as a defendant, and which he honestly 
defends, is binding on the other members of the 
family not actually made parties. Vasudevan- 
t>. Sanearan. 

[20 Mad. 129 

5. — Maplllas.] The karnavan of a tarwad in 
Malabar sued to recover property acquired by his- 
sister (deceased) and now in the occupation of 
the defendants, her children. The parties were 
Mapillas. The defendants pleaded (1) thanihe 
property had been given to them and their mother 
jointly ; (2) that their mother was not governed 
by Marumakkatayam law. The Court of first in- 
stance found the first-mentioned plea to be good and 
dismissed the suit, and also found that the family 
was governed by Marumakkatayam law. The 
Court of first appeal dissented from the above 
finding as to the first plea, and, without deciding 
the second point, remanded the case for the trial 
of a general issue as to the mode of devolution, 
of self-acquired property in Marumakkatayam 
Mapilla families iu North Malabar ; and ultimately 
it dismissed the suit, ruling that in Marumakka- 
tayam Mapilla families the self-acquired property 
of a female descends to her children, and does not 
lapse on her death to her tarwad : Qucere : Whether 
that decision was a correct one. Observations 
as to the law applicable to Mapillas. ILLIEKA 
Pakramar v. Kutti Kunhaaied. 

[17 Mad. 69 

^.—Karnavan — Effect of decree against karna- 
van representing the tarwad~~Ros judicata — Civil 
Procedure Code ss. 13 and 30.] Although 

the members of a tarwad or family may, 
in an irregular fashion, be represented by a 
karnavan of the tarwad in a suit, the decree 
therein does nob raise an absolute estopped 
against members not actually brought on the 
record. Ittiachan v. Vellappan, I. L. R. 8 Mad.- 
484 ; and Sri Devi v. Kelu Eradi, I, L. R. 10 Mad,, 
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MALABAR LAW-JOINT FAMILT- 

concludt'd, 

79, followed. Komappan Nambiar v. Ukkaran 
Nambiar. 

^ [17 Mad. 214 

MALABAR LAW-MORTG^AaE, I 

1. — Kanom inortgage — Right of ajenml^ ivho is 
a judgvicnt-crodUor , to sell the lianoni right hefore 
the exirivy of twelve yeaj's.^ A jouui, who has 
obtained a decree for arrears of rent, may sell the 
htviom before the expiry of twelve years ; such 
a sale does not put an end to the hanom^ but only 
transfers the hanovidar's interest to the purchaser 
at the execution sale. Achutan Nayar v, 
Keshavan. 

[17 Mad. 271 

^^—Malahar hanooi — RedemgJtion, Value of 
improvements on — Dejjreelatloii {f, hetioecn decree 
and date of redemption.'] A decree for the 
redemption of a kanom in Malabar was passed in 
December, 1894, when there were on the laud 
improvements in the form of trees, kc.i to the 
value of Rs. 1,429, Within the six months 
limited by the decree for redemption the mort- 
gagor applied for execution, and it appeared that 
the value of improvements had diminished by the 
loss of trees to the value of Rs. 157. The loss 
was the result of w^ant of water, and was not 
attributable to neglect on the part of the mort- 
gagee ; — Hold, that the loss should fall on the 
mortgagee. Krishna Patter v. Srinivasa 
Patter. 

[20 Mad. 124 

mXlabar law-partition. 

See Malabar Law— Joint Family. 

[18 Mad. 451, 452 note 

See Sale IN Execution op Decree— In- 
VALID Sales— Execution against 
Property jsot Covered by Decree. 

[18 Mad. 451, 452 note 

— Mahhataygam rule of inheritanee — Tiyans' 
custom^ Compulsory partition.] The ordinary 
rule of Marumakkatayam against compulsory par- 
tition is equally applicable to Tiyans who follow 
Makkatayam, no custom to the contrary having 
been made out. Raman Menon v. Chathunni. 

[17 Mad. 184 

MALICIOUS PROSECUTION. 

See Onus of Proof— Damages. 

[19 Bom. 717 

1 , — Proseeution hy a Police oonstahle in gorivate 
as well as official capacity — Malice — Sioit for 
damages.] A Police constable, who is in effect 
the prosecutor and not acting merely in his 
official capacity, who does not take reasonable 
care to inform himself of the truth of the case, 
and who does not honestly believe in the charge 
preferred by him, and ia actuated by an indirect 


MALICIOUS PROSECUTION — continued. 

motive in preferring it, is liable in a suit for 
damages for malicious prosecution. MlNAKSHl- 
sundrum Pillai v. Ayyathorai, 

[18 Mad. ISO 

2i,-^Procurlng icvongfxd execution of a warrant 
of arrest — Reasonable and probable cause.] The 
plaintiff sued the Municipal Commissioner of 
Bombay for damages, alleging that the Com- 
missioner had maliciously and without reasonable 
and probable cause procured a warrant to be 
issued against him on the 24th March, 1892, and 
subsequently procured that warrant to be executed 
at a time when its force was spent, and under 
circumstances when it ought not to have been 
executed. From the evidence it appeared that, 
on the 2 let December, 1891, a notice was served 
on the plaintiff under s. 2I>2 of the City of 
Bombay Municipal Act ’(III of 18S8) requiring 
him to do certain drainage work upon premises- 
belonging to him. The work nob having been 
done, a summons was issued against him on the 
11th February, 1892, requiring him to appear 
hefore the Presidency Magistrate to answer a 
charge of nob having complied with the above 
notice, The summons was returnable on the 
25th February, 1892, and on that day the plain- 
tiff appeared, bub the hearing was postponed 
until the 24tli March, 1392. On the 27th Febru- 
ary, 1892, the plaintiff- wrote to the defendant 
objecting to the nature of the work he was 
required to do, and adding “ after this explana- 
tion I will leave the matter in the hands of th& 
Drainage Department to do the work, and will 
pay the expenses.” In reply to this letter the 
Executive Engineer on the 21st March informed 
the plaintiff that he must appear in Court on the 
24th March, and also requested him to ‘‘take the 
work in hand at once and complete it within the 
time now allowed.” On the 22nd March, 1892, 
the plaintiff replied by letter stating that he did 
not understand the work, and asking the Muni- 
cipality to get it done, he offering to pay the 
expense. The letter ended as follows I do not 
see any reason now to attend in Police Court on the 
24th instant, as I am ready and willing to do the 
work.” The plaintiff did not attend the Court on 
the 24th March. On that same day (the 24th) a 
letter signed by the Municipal Commissioner 
was delivered to the plaintiff, dated rhe 23r(i 
March, informing him that a “fresh summons”' 
had been issued against him for not complying 
with the requirements of the notice served on 
him. The Courts held that the non-appearance 
of the plaintiff on the 24th March was not caused 
by the receipt of this letter. On the 24th ide?n^ 
in consequence of the non-appearance of the 
plaintiff in obedience bo the summons, a warrant 
of arrest was issued against him. The date 
originally inserted in the warrant for the plain- 
tiff’s appearance before the Magistrate was the 
7th April, but this date was subsequently altered 
to the 2nd June. There was no evidence as to 
how or by whom this alteration was made. The 
plaintiff having heard on the 25th March of the 
issue of the warrant appeared next day (the 26th) 
before the Magistrate and surrendered, showing 
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MALICIOUS PROSECUTION — continued, 

to the Magistrate the defendant’s letter of the 
23rd March and explaining why he had not 
attended on the 24th. A note was made of his 
surrender, and he was told by the Magistrate to 
appear on the 7th A.pril. The plaintiff, however, 
did not get the warrant cancelled. He stated 
that at the office of the Presidency Magistrate’s 
Court he was informed that the warrant was 
■ with the Municipality, and that he then went 
away and did nothing more. On the 7th April 
the Municipal Engineer went to the plaintiff’s 
premises and pointed out the work that was to 
be done. He (the plaintiff alleged) told the 
plaintiff that he need not attend the Police Court 
that day, as he would get the hearing of the 
summons postponed for a fortnight. The plaintiff 
then instructed a plumber to do the requisite 
work, which was completed (as plaintiff alleged) 
on the 26th April, and passed and approved 
by the municipal authorities. The plaintiff swore 
that he attended the Police Court on the 2 1st 
April, but apparently did not bring his appear- 
ance to the notice of the Magistrate, as the 
municipal officers had left the Court before he 
arrived. He further stated that he attended 
again on the 28th April, but was told by a muni- 
cipal inspector that he might go away, as the 
work was done. Another hearing was apparently 
fixed on the 19th May, but the case was again 
adjourned to the 2nd June. On the Slst May the 
plaintiff was arrested in execution of the warrant 
of the 24th March. The evidence was that on 
that morning, at 8 o’clock, a municipal inspector 
//, who was not called as a witness at the 
hearing, accompanied by a Police sepoy, went 
to the plaintiff’s house and pointed out the 
plaintiff to the sepoy who arrested him and 
took him in custody to the Police-station and 
subsequently before the Magistrate. He was 
released on depositing Ks. 25 as security for ap- 
pearing when required. On the 16th June the 
plaintiff again appeared in the Police Court when 
the summons was withdrawn. The plaintiff 
claimed Rs. 10,000 as damages for malicious pro- 
secution, wrongful arrest, and detention in cus- 
tody and false imprisonment. The defendant 
■denied that he had applied for or obtained the 
warrant for the plaintiff’s arrest, or that he or 
his servants bad anything to do with the arrest 
or was responsible for it, save that a sub-inspector 
who knew nothing of the warrant had pointed 
out the plaintiff to a Police-officer at the latter’s 
request. ^Ete further denied that the proceedings 
were malicious and without reasonable and pro- 
bable cause. The lower Court (Starling, J.) held 
that the defendant was liable for the wrongful 
execution of the warrant against the plaintiff 
and awarded the latter Rs. 500. On appeal 
Held (affirming the decree of the lower CouiT), 
that the defendant was liable. On the 28th April 
at any rate the warrant in question was a spent 
warrant and could not be properly executed, as it 
was, on the Slst May. As the warrant was issued 
by the Magistrate of his own accord, the defendant 
could not be liable for its execution (as shown by 
the case of West v. Smallwood, 3 M. & W. 418), 
^ u.r1^s 8 he or his subordinates took an active part 


MALICIOUS PKOSBCUTION— 

in executing it. The mere circumstance that the 
plaintiff was pointed out to the Police-officer who 
executed the warrant by a municipal inspector 
might not of itself amount to taking an active 
part. But there were special circumstances which 
should be taken into consideration in conjunction 
,v.^iTh it. The length of time which elapsed before 
the warrant was executed, and the alteration of 
the date in the direction contained in the warrant 
as to taking bail, not explained in any way, and 
which could not have been made by the Police, 
pointed to the warrant having been, if not in the 
actual keeping of the municipal authorities, at 
any rate under their control, and to the Police 
having been set in motion by them. Under these 
circumstances it was incumbent on the defendant 
to give rebutting evidence, and more especially 
to call the municipal inspector to explain the cir- 
cumstances under which he pointed out the plain- 
tiff to the Police-officer who executed the warrant. 
Actvorth V . Shavaksha Dhunjibhai. 

[19 Bom. 485 

“MALIK,” MEANING OF. 

See Hindu Law-Will— Construction 
OF Wills. 

[24 Calc. 406, 834 
[L. R. 24 L A. 76 

MAMLATDAR. 

See Cases under Mamlatdars Courts 
Act. 

, BisQualification of, to try case. 

See J UDGE. ' ' 

[19 Bom. 608 

, Order of, Effect of. 

See Limitation Act, Art. 47. 

[18 Bom. 348 
^ [20 Bom. 270 

See Limitation Act, Art. 144 — Adverse 
Possession. 

[18 Bom. 348 

See Possession— Evidence op Title. 

[20 Bom. 270 

MAMLATDAR, JURISDICTION OF. 

See Limitation Act, s. 14. 

[18 Bom. 734 
See Superintendence op High Court 
— Civil Procedure Code, s. 622. 

[20 Bom. 630 
[21 Bom. 731, 775 

1. — jVamlatdars Courts Act {JBomhay Act III 
of 1876), 55. 16, cl. (ft), suh-elauses (1) and (2), 
a7id 18 — Execution of decree for posses.non against 
a tim'd party — Superintendence of Iligli Court.'] 
A third party cannot be ousted from posses- 
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MAMLATDAR, JURISDICTION OF— 

c out hi U6(l» 

sion of property in the execution of a decree 
for possession made by a Mamlatdar against 
a defendant under Bombay Act III of 1876, 
and •it is beyonl the power of Government 
by Resolution to give a Mamlatdar authority|to 
oust a third party. A obtained an order il a 
IMamlatdar’s Court against 6^, for possession of 
a house , and in execution who was found in 
possession of the house, and w^ho was reported by 
the village officers as holding possession for dr, 
was evicted by order of the Mamlatdar. N then 
applied to the High Court: — Held, that the 
Mamlatdar’s order was, strictly speaking, beyond 
his authority, but that as Hs petition to the 
High Court contained no distinct denial that he 
was occupying merely on behalf of the defendant, 
the High Court would not interfere in its extra- 
ordinary jurisdiction. Nathekha u. Abdul Alli. 

[18 Bom. 449 

2. — Hamlatdars Courts Act (Boml?ay Act III 
vf 1876), s. 15 — Possessory suit—Possessio7i of 
i.n.ortgayee.'] The possession by a mortgagee is 
nob possession on behalf of his mortgagor within 
the meaning of s. 15 of the Mamlatdars Act 
(Bombay Act III of 1876) so as to give the Mam- 
latdar jurisdiction under that section. Khande- 
EAO V . NaRSINGRAO. 

[19 Bom. 289 

'3. — Mamlatdars Courts Act {Bo^uhay Act III 
of 1876), s. 15 — Landlord and tenant — Bisiiosses- 
P(on of tenant — Possessory suit hy landlord — 
Nature of giossession — Constructive possession.'^ 
Ajp-ndlord who has let out his land to tenants 
oannot, on the tenants being dispossessed, bring 
a possessory suit in the Mamlatdars Court under 
the provisions of the Mamlatdars Act (Bombay 
Act III of 1876). The tenants cannot be said to 
be in possession “ on behalf ” of the landlord 
under s. 15, cl. {a) of the Act, and the Mam- 
latdar has therefore no jurisdiction to try the 
iuib, GOMA l\ NARSINg^RAO. 

[20 Bom. 260 

See Bhimaji Jayaji Patel v. Gopala 
Mahadu Sale. 

[20 Bom. 264 note 

4. — jDispossessio7i of a third i)erso7i not a pa7ly 

in exec%itio7i of decree for possessio7i — Possesso7’y 
suit ly third person against decree-holder — Cause 
(f actiP7i — Mamlatdars Coiii'ts Act {Bonibay Act 
{III of — Mamlatdar — Civil Procedure Code 

1882), s. 332.] Where in execution of a decree a 
person not a party to the suit is dispossessed, his 
dispossession does not give him a cause of action 
within the jurisdiction of the Mamlatdar. Section 
332 of the Civil Procedure Cone (Act XIV of 1882) 
applies. Ramchandra Subrao v, Ravji. 

[20 Bom. 351 

5. — Delivery of possessio7i i7i execution of a 
decree of a Civil Court — SuhsequcM lease to the 
judgment- debtor — Refusal of the Ma7nlatdar to 
Q'esiore possessioTi after the expiration of the lease — 


MAMLATDAR, JURISDICTION OF— 

contmued. 

Suit for possession — Cause of actioji.] V obtained 
possession of land from B in execution of a decree 
of a Civil Court, After obtaining possession, V 
leased the land to B. On Bf refusal to vacate 
the land on the expiration of the lease, F brought 
a possessory suit in the Mamlatdar’s Court. The 
Mamlatdar rejected the plaint, holding that he 
ought not to order restoration of possession of 
the land again and again: — Held, that a fresh 
cause of action accrued bo Fon the refusal of B to 
give possession on the expiry of the lease, and that 
the Mamlatdar was wrong in declining to accept 
the plaint. Vinayak Vishwanath Bhople v, 
Balu. 

[20 Bom. 491 

6. — Mainlatdars Courts Act {Bombay Act III of 
I \^1Q)--I7'reg7i>lar decree of Mamlatdar made by 
\ C07ise7it of part\esf\ The applicant brought two 

possessory suits against the opponent in the Mam- 
lafcdar’s Court for the recovery of certain pieces of 
land. By consent, decrees were passed in these 
suits, that unless the opponent paid a certain sum 
of money to the applicant within two months, the 
latter should get possession. After the expiration 
of two months, the applicant, alleging that the 
money had nob been paid as agreed, applied for 
execution of the decrees. The Mamlatdar found 
that the money had been tendered to the appli- 
cant, but had been wrongfully refused by him. 
He ordered execution to issue as to costs, bub de- 
clined to make any order as to possession. The 
applicant thereupon applied to the High Court 
in its extraordinary jurisdiction and alleged that 
tlie money had nob been duly tendered : — Held^ 
that the decrees were such as the Mamlatdar 
could not legally make under the provisions of 
the Mamlatdars Courts Act (Bombay Act III of 
1876), and the consent of parties could nob give 
him power to do so. Ramrao Palyaji Patil r. 
Babaji Dhonji Bibve. 

[20 Bom. 630 

7. — Death of lessee durUig the temm of lease 
— Possessory suit agamst lessee's heirs after the 
determi7iation of the term.] If heirs succeed to 
their fathers’ rights under a lease, the juris- 
diction of the Mamlatdar in a suit for possession 
arises on the determination of that lease against 
such heirs as though the original tenant were 
then alive. Amarchand Hinddmal v. Savalta. 

[21 Bom. 738 

8 - — Dispossession of a third person not a party 
to suit — Remedy of person so dispossessed — Civil 
Procedure Code (1882),' 5. 622.] G got a decree 
for possession agains^b P in a Mamlatdar’s Court. 
In execution the Mamlatdar directed the ouster 
of P, who was in possession, and who was not a 
party to the decree : — Held, that the Mamlatdar’s 
order for the execution of the decree by the ouster 
of Pwas without jurisdiction, and that it should 
be set aside under s . 622 of the Civil Procedure 
Code. Chinaya v, Gangava. 


[21 Bom. 775 
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MAMLATDAR, JURISDICTION OF- 

concUided, 

Q^^Bc-medy as letioeen joint oiuners into 
possession under decree of Civil Court, 'I In exe- 
cntion of tbe decree obtained in 1886 in a Civil 
Court, the plaintiff and the defendants were 
put into joint possession of certain land. The 
plaintiff subsequently brought this suit in the 
MamJatdar’s Court to recover possession of the 
'said land, alleging that the defendants by taking 
cocoanuts from trees standing thereon had dis- 
possessed him of the said land otherwise than 
by due course of law. The Mamlatdar held that 
the plaintiff had been thereby dispossessed, and 
passed a decree ordering the defendants to 
deliver up possession of the land to the plaintiff, 
together with the trees growing thereon : — Held^ 
that the Mamlatdar had no jurisdiction to pass 
the decree. The Civil Court had passed a decree 
giving the parties joint possession of the land, 
and the Mamlatdar had no jurisdiction to over- 
ride that decision and to place the plaintiff 
in exclusive possession. By the decree of the 
Civil Court tiiey were determined to be joint 
owners, and the remedy in case of unequal 
possession or taking of produce was a suit for an 
account or for partition. Bhau v. Dade ICkish- 
NiiJI Bhagvi. 

[21 Bom. 777 


I MAMLATDARS COURTS ACT (BOM- 
I BAY ACT III OF 1876)- concluded, 

, S. 4, cl. 2. — Jurisdiction-Suit for in- 

junction for disturbance of possession — Possession 
of landlord by tenant — Physieal possession — liiybt 
of suit,~\ There must be physical possession to 
enalffe an aggrieved person to invoke tbe Mam- 
latdar’s assistance in a case falling under the 
second clause of s. 4 of the Mamlatdars Courts Act 
(Bombay Act III of 1876). A person who is in 
possession through his tenant cannot sue for an 
I injunction for disturbance of possession under 
I the Act. Malabbal v. JPshiivbhai^ I. L. It. 12 Bom. 

I 419, approved and foilow'ed. Ada bin Sadoba 

I V. PxAllVATEAO BIN GANPATRAO. 

I [18 Bom. 4d 

I , s. 13. 

I See Be8 judicata— Judgments on Pre- 

• LiMiNARY Points. 

: [21 Bom. 91 

! , s. 15. 

i See MA.^rr,ATDAl^, Jurisdiction of, 

I [18 Bom. 449^ 

1 [19 Bom. 289 

[20 Bom. 260 


MAMLATDARS COURTS ACT (BOM- I 
BAY ACT V OP 1864). 

See Minor— Representation op Minor 
IN Suits. 

[21 Bom. 88 

, s. 15, 

See Liaiitation Act, Art. 47. 

[18 Bom. 348 

MAMLATDARS COURTS ACT {BOM- 
BAY ACT III OF 1876). 

, Decision under. 

See Practice— Civil Cases — Refer- 
ence TO High Court. 

[21 Bom. 806 

s. 3, cl. 1. — I/ead liavlain tailing tempo- 
rary charge of ojice of Mamlatdar — Decree made 
by him in possessory suit— Jurisdiction— Pombay 
Land Pevtnue Code {Bombay Act V of 1879), s. 
16.] A liarlimii taking temporary charge of the 
office during the absence of the Mamlatdar on 
casual leave is not a Bevenue Officer ordinarily 
exercising the powers of a Mamlatdar, within the 
meaning of s. 8 (1) of the Mamlatdars Courts 
Act (Bombay Act III of 1876). He is an officer 
exercising on an extraordinary occasion some 
such powers under the Bombay Land Revenue 
Code (Bombay Act V of 1879), s. 16. Therefore 
a decree passed by him in a possessory suit is a 
decree made by an unauthorised person purport- 
ing to exercise a jurisdiction which no competent 
authority had conferred upon him, Hingapa v, 
Dodapa. 


— , S. 17. — Mamlatdar , Duty amd jurisdiction 

of — Bxecution of Mamlatdar' s decree by Mamlatdar 
under directions of Collector — Superintendence of 
High Court,'] A Mamlatdar having under the 
I direction of the Collector executed a decree passed 
i by himself directing the removal of a dam: — IlohJ 
that though it might be improper for the Collec- 
tor to issue such a direction, which legally ccrtrltl' 
only issue from tbe High Court, the High Court 
would not set aside the execution if otherwise- 
valid. Section 17 of the Mamlatdars Courts Act 
(III of 1876) is imperative, and leaves to the- 
Mamlatdar no discretion as to the duty of enforc- 
ing the decree. The Act does not purport to- 
provide detailed rules as to applications for exe- 
cution, and a Mamhitdaffs Court is not governed 
as to execution of decrees by the ordinary rules- 
of procedure ; and provided the procedure followed 
gives effect iu the end to the intention of s. 17, 
the Court will not interfere also, that,, 

under s. 17 of the Mamlatdars Courts Act, a Mam- 
latdar was not precluded from himself super- 
vising the execution of a decree in a case in 
which the village officers were from interest or 
other cause unlikely to give proper effect to it. 
Rakhma V, Tulaji, 

[19 Bom. 6751 

, s, 18. 

See Limitation Act, Art. 47. 

[18 Bom. 348: 

, s. 18. — Bight of suit — Suit to set aside 

Mamlatdar s order.] Ho suit will lie to set aside 
an order validly passed by a Mamlatdar under 
Bombay Act III of 1876, though such an order 
may be superseded by a decree of a Civil Court. 
Tuljaram V. Bamanji Khaesedji. 

[19 Bom. 82a 


[21 Bom 558 
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MANAGER. 

See Bankers, 

[16 AIL 88 

See Bengal Tenancy Act, s. 95. 

• • [22 Calc. 634 

[23 Calc. ^22 

See Besistance or Obstruction to 
Execution of Decree. 

[18 Bom. 522 

See Salsette, Law Applicable in, 

[19 Bom, 680 

, Admission by. 

See MlNOP.—liEPRESENTATION OlMiNOR 

IN Suits, 

[24 Calc. 853 
[L. R. 24 I. A. 107 

of company. 

Possession, Order of Criminal 
Court as to— Parties to Pro- 
ceedings. 

[21 Calc. 915 

of endowment. 

See Act XX of 1863, s. 11. 

[19 Mad. 395 

See Civil Procedure Code, s. 241— 
Questions in Execution of De- 
cree. 

[17 Mad. 343 
[L. R. 21 L A. 71 

See Decree— Construction of Decree 
— Endowment. 

[17 Mad. 343 
[L. R. 21 1. A. 71 

See Hindu Law— Endowment— Alie- 
nation OF Endowed Property. 

[18 Mad. 359 i 
[19 Bom. 271 
[24 Calc. 77 

See Limitation Act, Art. 144 — Ad- 
verse Possession. 

[IS Bom. 507 

, Suit to set aside alienation by. 

See Limitation Act, Art. 91. 

[24 Calc. 77 

of joint family. 

See Hindu Law— Joint Family— Posi- 
TiON AND Power of Manager. 

[16 AIL 231 
[18 Mad. 73 
[20 Bomu 155 1 


MANAGER— 

See Cases under Hindu Law— Joint- 
Family— Powers OP Alienation- 
op Members— Manager, 

See Hindu Law— Joint Family— Pre- 
sumption AND Onus of Proof as 
TO Joint Family. 

[18 Bom. 520 

See Hindu Law— Joint Family— Sale 
op Joint Faliily Property in 
Execution, Ac. 

[18 Bom. 147 
[21 Bom. 616 

See Hundi, 

[20 Bom. 488- 

See Insolvent Act, s. 7. 

[19 Mad. 74 

See I^ARTiEs — P arties to Suits — Joint 
Fa MILA', 

[18 Bom. 141 

See Salsette, Law Applicable in. 

[19 Bom. 680 

, Liability of, to account. 

See Mesne Profits— Right to, and 
Liability for, Mesne Profits. 

[19 Bom. 532 

of lunatic. 

See Lunatic. 

[18 Mad. 472- 
[20 Bom. 150, 659 
of railway, Agent of. 

See Railways Act, s. 77, 

[24 Calc, 306 

MAP. 

See Evidence— Civil Cases— Maps. 

[22 Calc. 252 - 
[23 Calc, 335 

MAPILLAS. 

See Malabar Law— Joint Family. 

[17 Mad. 69> 

MARGINAL NOTES TO SECTIONS OF^ 
ACT. 

See Statutes, Construction of. 

[23 Calc. 55 

MARRIAGE. 

See Hindu Law— Marriage. 

See Mahomedan Law— Marriage. 

See Succession Act, s. 4. 

[23 Calc. 50e. 
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MARRIAGE — oonclitded. 

Ag:reement to procure. 

^ee Contract Act, s. 23— Illegal Con- 
tracts — A^gainst Public Policy. 

[17 Mad. 9 I 

, Expenses of. 

See Hindu Law — Alienation— Alie- 
nation BY Mother. 

[18 All. 474 

, Nullity of. 

See Husband and Wipe. 

[21 Bom. 77 

, Re-marriage. 

See Hindu Law^Inheritance — Di- 
vesting OF, Exclusion from, and 
Forfeiture of, Inheritance- 
Marriage. 

[22 Calc. 589 

, Suit for dissolution of. 

See Cases under Divorce Act. 

, Unauthorised solemnisation of. 

See Marriage Act, s, 68. 

[17 Mad. 391 
[18 Mad. 230 
[20 Mad. 12 

, Validity of. 

See Mahomedan Law— Acknowledg- 
ment. 

[21 Calc. 666 
[L. R 21 1. A. 56 

MARRIAGE ACT (XV OP 1872). 

, s. 3. 

See s. 63. 

[18 Mad. 230 

, s. 5. 

See s. 68. 

[17 Mad. 391 

, ss. 5, 10, 12, 13, 38, 68, 70 and 73 

— Person aut/iorised to perform marrUges — Omis- 
sion of formalities required, as notice ^ S, an 

episcopally-ordained priest of tLe Syrian .Church, 
under the jurisdiction of the Patriarch of Antioch, 
solemnised two marriages according to Roman 
•ritual without publishing or causing to be affixed 
the notices of such marriages required by Part III 
of the Act. It was proved that S used the 
Roman ritual with the sanction of his Bishop, 
who was appointed by the Patri.arch : —Reid, 
that S, having received episcopal ordination, was 
authorised to solemnise the marriages accord- 
ing to the rules, rites, ceremonies and customs of 


MARRIAGE ACT (XV OP 1872) —contd. 

Ms church, and that it was not shown that a mar- 
riage solemnised with the Roman ritual under 
the sanction of the Bishop of the Syrian Church 
was not solemnised according the rules, rites, 
ceremonies and customs of the Syrian ChurcS : — 
Ifel^, further, that Part III of the Act only 
applies to ministers of religion licensed under 
the Act and not to episcopally-ordained persons. 
Caussavel V. Saurez. 

[19 Mad. 273 

, ss. 18 and 66. — False declarati07i — Penal 

I Code {Act XLV of s. 193 — Raxlm^ ^Rgnor- 

antia jmns 7ion exc^isatf] The maxim ignorantia 
juris 71071 excusat cannot be applied to a declara-, 
tion, though in fact false, made under s. 18 of Act 
XV of 1872, inasmuch as the declaration required 
by that section to be made is a declaration as to the 
belief only of the person making it ; and further, 
in order to entail the penal consequences provided 
for by s. 66 of the said Act, such false declaration 
must be made ‘'intentionally.” Queen-Em PRESS 
i\ Robinson. 

[16 All. 212 

1. — S. 68. — Wiautliorisecl onarvlage of a 

Ghristian child — Persons Ckrxstiari 

religionf\ The accused who was charged with 
having committed an offence under the Indian 
Christian Marriage Act, s. 68, was acquitted on 
its appearing that the Christian whose marriage 
he purported to solemnise was a child of the age 
of three years. The child had been baptised, and 

j her father was a Christian : — Held, that the child 
i was a person professing the Christian religion 
within the meaning of s. 3 of the Indian ChristiTtlT' 
Marriage Act, and that the acquittal was wrong. 
Queen-Empress v, Veeradu. 

[18 Mad. 230 

2. — S. 68. — ^^Solenmisef Meaning of—Pe7for7n- 
anee of 7nar7'lage by unantliorisecl person — Abet- 

i Quoit.l In the Indian Christian Marriage Act, s. 68, 

I the word “ solemnise ” is equivalent to the words 
“ conduct, celebrate or perform.” Therefore any 
unauthorised person, not being one of the persons 
being married, who takes part in performing a 
marriage, that is, in doing any act supposed to 
be material to constitute the marriage, is liable 
I to be convicted under that section ; and a charge 
i of abetment is sustainable against the persons 
being married. Queen-Empress v. Paul. 

[20 Mad. 12 

. 3. — S. 68 and S. 6. — Solemnisation of mar- 
riage under Hindu rites between a Natioe Ghris- 
tian a7id a Hhidn by a pei'son not an,tlio 7 'ised to 
perform niarriages under s. 5 of the Act,'] A 
person who performs a ceremony of marriage 
according to Hindu - form between a Native 
Christian and a Hindu commits an offence under 
8. 68 of Act XY of 1872, unless he is author- 
ised to solemnise marriages under s. 6 of the 
Act. See Mad. App. 20. Queen- 

Empress V, Yohan. 


[17 Mad. 391 
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MARRIED WOMAN. 

See Maintenance, Order of Criminal 
Court as to. 

[18 Bom. 468 

MA*RRIED ■^OMEN’S PROPERTY 
ACT (III OP 1874). ) . 

, S. 8. — Insolvency of ma.rried looman — 

Property settled on her for separate nse loithout 
power of anticipation^ whether comprised in the 
vesting order or not — Insolvent Act (11 and 12 
Viet, cap, 21), s. 63.] A creditor’s right to be 
satisfied out of the separate property of a married 
woman is, in the case of post-nuptial debts, 
restricted to the property as to which there is 
no restraint on anticipation. Section 8 of Act 
III of 1874 was not intended ti give married 
women the power of evading such restraint. 
Blppolite V. Stuart^ I. L. R. 12 Calc. 522, dissented 
from. In re Mantel. 

[18 Mad. 19 

MARSHALLING OP SECURITIES. 

See Mortgage— Marshalling, 

[18 Bom. 160 

MASTER AND SERVANT. 

— Damage by cutting trees on land — Liability 
of employer not established on the facts, in respect 
of Ills servant's injury, to a third party.'] On a 
claim by the Official Receiver for damages for 
the wrongful felling and carrying away of trees 
^^wing on part of the estate held on trust by 
him, those acts, to the injury of the owners whom 
he represented, were proved against certain of the 
defendants holding some employment under 
others, who were made co-defendants with them 
in this suit. These co-defendants were not proved 
to have ordered such acts, nor was there any 
evidence that to cut or carry away timber was 
within the scope of the employment of any of 
the defendants. The co-respondent employers 
were not therefore under any legal responsibility 
in the matter. Caspersz v, Kishori Lal Roy 
Chowdhei, 

[23 Calc. 922 

MAXIM. 

, “Ignorantia juris non excusat.” 

See Marriage Act, s, 18. 

[16 All. 212 

— ^ — , “Respondeat superior.” 

See Abetment. 

[20 Bom. 394 

MEASUREMENT OP LAND. 

, Power of Amin in. 

See Penal Code, s. 186. 

[22 Calc. 286 


MEASUREMENT OP IsANB-concluded.. 

3 Question of standard of. 

See Special or Second Appeal — 
Orders subject or not to Appeal. 

[22 Calc. 477 

MERCHANDISE MARKS ACT (IV OP 
1889). 

, ss. 6 and 7, 

See Criminal Procedure Code, s, 403. 

[23 Calc. 174 

MERCHANT SHIPPING ACT, 185-4 
(17 and 18 Viet. cap. 104). 

, s. 267. 

See Offence .^Committed on High 
Seas. 

[21 Calc. 782: 

MERCHANT SHIPPING ACT, 1855 
(18 and 19 Viet. cap. 91). 

, s. 21. 

See Offence Committed on High 
Seas. 

[21 Calc. 782 

MERGER. 

See Limitation Act, Art. 47. 

[18 Bom. 348 
See Mortgage— Sale of Mortgaged 
Property— P uRCHA sbrs. 

[20 Mad. 486 

See Right op Occupancy— Transfer 
OF Right. 

[21 Calc. 869 

MESNE PROFITS. Col, 

1, Right to, and Liability for, Mesne 

Profits ... 827 

2. Assessment in Execution, and Suits 

for Mesne Profits ... 828 

See Debtor and Creditor. 

[22 Calc. 434 
[L. R. 22 I. A. 68 

See Decree — Construction op Decree 
— Mesne Profits, 

[19 All. 296 

See Landlord AND Tenant— Liability 
for Rent. 

[23 Calc. 205 

, Ascertainment of. 

See Munsif, Jurisdiction op, 

[21 Calc. 550 

, Assessment of. 

See Court-Fees Act, s. 11. 

[24 Calc. 178 
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MESNE 'PRO'FrVS’-eiVitimed, 

, Decree for. 

See Hindu Lw — Widow— Becrises 
AGAINST Widow as representing 
Estate, or Personally. 

[22 Calc. 974 

Liability for. 

See Appeal to Privy Council — 
Stay op Execution pending Ap. 

PEAL. 

[17 Mad. 140 

See Sale for Arrears- of Revenue — 
Purchasers, Rights and Liabili- 

TIES OF. 

[17 Mad. 251 

, Suit for, ' 

See Civil Procedure Code, s. 244— 
Questions in Execution of De- 
cree. 

[22 Calc. 501 

See Evidence— Civil Gases — Decrees, 
Judgments and Prooebdings in 
former Suits— Generally. 

[23 Calc. 693 

See Limitation Act, Art. lOO. 

[24 Calc. 413 

See Limitation Act, Art. 178. 

[21 Calc. 259 

See Rslinquishment of, or Omission 
TO Sub for, Portion of Claim. 

[17 All. 533 

See Special or Second Appeal— Small 
Cause Court Suits— Mesne Pro- 
fits. 

[23 Oalc. 884 

Suit for possession and for. 

See Court-Fees Act, s. 1 1 . 

[24 Calc, 173 
See Court-Fees Act, s. 17. 

[16 All. 401 

See Ees Judicata— Belief not Grant- 
ed. 

[21 Oalc. 252 

(1) BIGHT TO, AND LIABILITY FOR, 
MESNE PROFITS. 

1, — Right to mesne profits previous to paHU 
tion— Joint family — Manager's liability to ac- 
oount — Mesne profits sulsequent to gyartition, how 
reooveraUe — Givii Procedure Code (18S2), s, 
244— of suit.'] Althoug-h, as a geueral 
rule, BO member of an undivided Hindu family 
can have any claim to mesne profits previous to 
partition, yet mesne profits may be allowed on 
partition where one member of the family has 


MESNE PROR*VJ!S-^co7itim(ed, 

(1) RIGHT TO, AND LIABILITY FOR, 

MESNE concluded. 

been entirely excluded from the enjoyment of the 
property, or where it has been Ifeld by a member 
wh^ claimed to treat it as impartible, and there- 
foie exclusively his own. Where a decree for 
partition is silent about mesne profits subsequent 
! to the institution of the suit, a party is at liberty 
to assert his right to such profits by a separate 
suit. Section 244, para. 2 of the Cade of Civil 
Procedure (Act XIV of 18S2) expressly reserves 
such a right of suit. BhivraV v. Sitaram. 

[19 Bom. 532 

2. — Nature of gjossession — Trespasser,] The 
plaintiffs, who were the junior members of a Mala- 
bar edoui of which defendants Nos. 3 to o were the 
senior members, sued to recover with mesne profits 

I po.s.sessioa of certain property, olfering to pay the 
amount of a hinom advanced l^y defendant No. 1. 
It appeared that the laud ha'i been the subject of 
a lianom demise in ISG."), that defendant No 3, 
the then Itarnuvan^ had obtained in 1878 a decree 
for its redemption the right to execute which he 
assigned to a stranger, who executed it, and took 
possession of the property, taking from the harna’- 
van a new lianom deed, Subsequently defendants 
Nos. 4 and 5 obtained a decree for pos.sessioii and 
the cancellatioa of both the assignment and the 
hanoni deed ; but this decree was attached in 
execution proceedings in another suit and pur- 
chased by defendant No. 1, who executed it, pur- 
chased the property, deposited the lianom amount, 
and took possession on the 8bh March, 1884. The 
plaintiffs, who had meanwhile taken abortlTo 
proceedings to defeat the first defendant’s title, 
instituted a suit in August, 1884, praying for a 
decree that the sale to him be set aside with- 
out praying for po3ses.sion : —Held., that defend- 
ant No. 1 was not a tre.spasser merely, and the 
plaintiffs were entitled to a deduction of the 
profits for the whole period during which he was 
in possession in computing the amount payable 
by them before they recovered the land. Sanka- 
RAN I’. PaRVATHI. 

[19 Mad. 145 

(2) ASSESSMENT IN EXEOUITON, AND 
SUITS FOR MESNE PROFITS. 

3. — Order in execution of decree giving mesne 
profits not awarded hy decree,] An order, assumed 
to be made by a Court in execution, that the 
decree-holders should have mesne profits which 
had not been awarded in their decree, was 
held to be made without jurisdiction, and could 
not be regarded as taking effect. Kalka Singh 
V. Paras Ram. 

[22 Calc. 434 
[L. R. 22 I. A. 68 

4i.—Suit for g^ossession and mesne -profits — In^ 
guiry as to the latter deferred ly the judgment-^ 
Decree silent as to m esne profits — Decree., For m of — 
Owil Procedure Code, ss. 45, 212 a7id 244.] A Court, 
which had virtually adjudged, mesne profits to 
the claimant in the same judgment in which ifc 
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MESNE FROFlTS-ooncMeih 

(2) ASSESSMENT IN EXEODTION, AND 

SUITS FOR MESNE FllOFlT&--eo?toluded. 

decided that she was entitled to the immoveable 
property claimed. "^eft open the question of the 
amount of those profits to he decided in sul^e- 
quent proceedibg-s. In the decree which followsed 
no mention was made of the profits: — JIdd, that 
it was competent to the Court to defer the inquiry 
in that manner, nothing- in the Code of Civil 
Procedure preventing- such a disposal of the suit. 
If there had been a technical omission in the 
decree, it had not affected the right of the 
plaintiff, Muhammad Abdul Majid v. Mu-' 
HAMMAD Abdul Aziz. 

[19 All. 155 
[L. R. 24 I. A. 22 

5, — Execution, of decree in. suit for possession — 
Execution pending appeal — JReversal of decree on 
appeal and restoration of possession — Right to re- 
stitution of mesne gorofits — Givil Procedure Code 
(1882), ss. 244 and — Separate suit.'] R 

brought a suit against K for possession of certain 
land, and obtained a decree. li appealed, out pend- 
ing the appeal R took possession of the laud in 
'execution of his decree. K was successful in the 
appeal, aud was restored to possession in execu- 
tion of the decree of the Appellate Court, which, 
however, was silent as to mense profits, lu an 
application by K for mesne profits for the period 
during which R was unlawfully in possession : — 
Held, that K was entitled to restitution of such 
mesne profits in the execution proceedings, and it 
was not necessary for him to bring a separate 
.sTK^to recover them, He was entitled to such 
restitution, either by reason of the power confer- 
red by s. 588 of the Civil Procedure Code upon 
the Court which passed the decree {Kalianasun- 
dram v. Egnavedesioara, I, L. R. 11 Mad. 261), 
or by reason of the inherent right that the Court 
has to order the restitution of the thing which 
had been improperly taken under the erroneous 
decree set aside in appeal, JMoohoond Lai Pal 
Olioicdhrij v. Mahomed Savii JReeaJi, I. L. R, 14 
Calc. 484. Raja Sikgh v. Kooldip Singh, 

[21 Calc. 989 

MILITARIT OFFICER, PAY OF. 

See Attachment — Subjects by At- 
tachment-Salary. 

[24 Calc. 102 

MINOR. Gol. 

]. Liability on Contracts ... 882 

2. Representation of Minor in Suits ... 833 

3. Bombay Minors Act (XX of 1864) ... 836 

See Compromise — Compp.omise op Suits 
UNDER Civil Procedure Code. 

[17 All. 531 

See Custody op Child. 

[23 Calc. 290 

See Gift. 

[20 Mad. 147 


MINOR- continued. 

See Gases under Guardian. 

See Cases under Hindu Law— Guar- 
dian. 

See Hindu Law — Joint Family — 
Debts and Joint Family Business. 

[20 Bom. 767. 

See Hpndu Law — Joint Family — 
Nature op, and Interest in, 
Property. 

[20 Bom. 316 
[21 Bom. 349 

Hindu Law— Joint Family — 
Powers op Alienation by Mem- 
bers— Manager. 

[19 Bom. 803 
[20 Bom. 150 

Hindu Law — Partition — Requi- 
sites FOR Partition. 

[18 Bom. 197 

Bee Hindu Law — Partition — Right 
TO Partition— Minor, 

[19 Bom. 99 

Bee Inspection op Documents. 

[22 Calc. 891 
[19 Bom. 350 

See Cases under Limitation Act, s. 7. 

See Limitation Act, s. 19— Acknowl- 
edgment op Debts. 

[17 Mad. 221 
[18 Mad. 456 
[20 Bom. 61 
[23 Calc, 374 

Bee Limitation Act, Art. 127. 

[18 Bom. 197 

Bee Madras Revenue Recovery act, 
S. 59. 

[17 Mad. 189 

See Mahomedan Law— Debts. 

[20 Eom. 338 

Bee Mahomedan Law— Guardian. 

[20 Bom. 199 
[18 AH. 373 

Bee Mahomedan Law— Mortgage. 

[20 Bom, 116 

See Malabar Law— Joint Family, 

[18 Mad. 38 
See Parsi Marriage and Divorce Act, 
B. 30. 

[18 Bom. 363 

See Representative op Deceased 
Person, 


[21 Bom. 639 
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MINOR — continued. 

See Review— Power to Review. 

[19 Bom. 571 

, Agreement to compensate, for 

services rendered. 

See Contract Act, s. 2. 

[20 Bom. 755 

, Alienation oP property of, by 

guardian. 

See Limitation Act, Art. Ill— A dverse 
Possession. 

[18 Mad. 193 

, Appeal on behalf of. 

See Limitation Act, s. 6. 

[20 Bom. 104 

, Bond executed by. 

See Surety— Liability or Surety. 

[19 Bom. 697 

, Contract on behalf of. 

See Specieic Performance. 

[22 Calc. 545 
[18 Mad. 415 

, Disability of, when an alien. 

See Letters of Administration. 

[21 Calc. 911 

, Illegal disposal of. 

See Hindu Law-Custom— Adoption. 

[17 Mad. 127 

See Penal Code, s. 372. 

[21 Calc. 97 

See Penal Code, s. 373. 

[22 Calc. 164 
[18 All. 24 

, Liability of, on contract. 

See Majority Act, s. 3. 

[21 Bom. 281 

See Onus op Proof— Hindu Law — 
Alienation. 

[17 All. 125 

See Pleader — Remuneration. 

[17 Mad. 306 

, Misrepresentation by. 

See Estoppel— Estoppel by Conduct. 

[21 Bom. 198 

^ ^ Omission to appoint guardian 
for. 


'Mll^O'Rj—contlnued. 

See Sale in Execution op Decree — 
Invalid Sales — Death op Judg- 
ment-debtor BEFORE Sale. 

• [23 Calc.* 686 

.-I — , Suit by. 

See Limitation Act, Art. 91, 

[19 Bom. 593 

See Registration Act, s. 77. 

[18 Mad. 99 

See Waiver. 

[19 Mad. 127 

, Suit on behalf of. 

See Civil Procedure Code, s. 102. 

[22 Calc. 8 

See Practice — Civil Cases — Party 
attaining Majority. 

[22 Calc. 270 

(1) LIABILITY ON CONTRACTS. 

1 , — Necessaries — Bond executed hy minor — 
Suit against a mmor on a registered tond executed 
ly him. for necessaries — Contract Act {IX of 1872), 
s. 68.] On the 20th April, 1886, a sum of money 
was advanced by A to a minor who executed a 
bond in respect thereof and duly registered the 
same. The money was required by the minor to 
provide for his defence in certain criminal pro- 
ceedings then pending against him on a ch^jcire 
of dacoity, and was used by him for that purpose. 
On the 18th J une, 1892, A instituted a suit against 
the minor for the amount due on the bond. It 
was urged on behalf of the minor, who had not 
attained majority at the time the suit was filed, 
that he was not liable to A for the amount advanc- 
ed ; that it was not advanced for “ necessaries ; 
that he was not liable ui^^der the bond : — Held, 
that the liberty of the minor being at stake, the 
money anvanced must be taken to have been 
borrowed for ‘’necessaries” within the meaning of 
s. 68 of the Contract Act. In such a case the 
bond being the basis of the suit could not be 
ignored and treated as non-existent, and on its 
being proved to have been executed by the minor 
in respect of money advanced for necessaries, the 
plaintiff was entitled to a decree. Sham Charan 
Mal V , Chowdhry Debya Singh Pahraj. 

[21 Calc. 872 

Capacity of minor to contract — Laio of 
domicile — Contract Act {IX of 1872), ss, 11 and 128 
— Suit o7iiond executed ty minor and not ratified 
on his attaiymig majority — Liability of surety of 
minor, By the law of England, the question 
of the capacity of a person to enter into a 
contract is decided by the law of his domicile. 
This principle of English law is adopted by s. 11 
of the Contract Act. A minor cannot be sued on 
a bond executed by him during minority, and 
not ratified by him after bis majority. ' A surety 
to a bond passed by a minor for moneys borrowed 
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MINOR— 


MIN O'Bi'— continued. 


(1) LIABILITY ON CONTRACTS— 

for purposes of litig-ation not found to be 
necessary, is liable to be sued on it whether the 
contrast of the mia^?r is considered to be void or 
voidable. Kashiba v. Shripat Narshiv. , 

[19 Bom. 69V 

3. — Uejjresentatioju as to age hnown to be false 
— Liability of ■ini)ior in eq^iity — Action on the 
contract — Action framed i7i tort— Right of S7iit~~ 
Costs.'] Where an infant obtained a loan upon 
the representation (which he knew to be false) 
that he was of age: — Held, that no suit to 
recover the money could be maintained against 
him, there being no obligation binding upon the 
infant which could be enforced upon the contract 
either at law or in equity, but that the defendant 
should not be allowed costs in either Court. 
DHANMULL V. RA^X CflUNDER GlIOSE. 

[24 Calc. 265 

See Saral Chand Hitter v. Mohun 
Bibi. 

[25 Calc. 371 

where the above case was doubted and distin- 
guished. 

(2) REPRESENTATION OF MINOR IN 
SUITS. 

4. — Suit 071 behalf of a pevso7i alleged to be, hut 
not in fact, a iJiinor — Procediire to be adojgted when 
snit is instituted through next frie7id on behalf of 
an m£LU^.ged minor loho is 7iot so in fact — PLauit, 
A77ie7idme7it of.] When a suit is instituted by a 
person alleging himself to be a minor, and the suit 
is brought through a next friend, and when it is 
found that the plaintiff was not at the date of 
the institution of the suit in fact a minor, the 
Court should not dismiss the suit, as the defend- 
ant can be fully indemnified by the payment of 
his costs. In such a case t^xe proper remedy is for 
the defendant to apply to have the plaint taken 
off the file or amended, and if it be not amended, 
the next friend’s name may be treated as mere 
surplusage, and the suit be allowed to proceed. 
Taqui Jan v. Obaidulla alias Nanhe Nawab. 

[21 Calc. 866 

Net Lall Sahoo v. Kareem Bux. 

[23 Calc. 686 

5. — Regjresentation of ininor heirs as defendaiits 
by inchiding Gollector as defe7idant, as their 
guardian ad litem — Ginil Procedure Code (1882),,y5. 
13, 244 a7id 312 — Power of a Himdu so7i to g}Lestio7i 
the aUenatio7i of a7i impartible estate by his father.] 
Representation by a Collector of all minor sons 
of a deceased zemindar as their guardian ad litem, 
under the order of the Court, the Collector being 
added as a defendant in the suit, is an adequate 
representation of all the sons, even if the Collector 
could only treat, under Regulation V of 1804, the 
particular minor on whose behalf the Court of 
Wards was then managing the zemindari as their 
proper ward. Consequently, a suit brought by 

W, D 


(2) REPRESENTATION OF MINOR IN 
i SUITS — continued. 

one of such minors, on his attaining majority, to 
set aside the sale of a portion of the zemindari 
property attached in execution of the decree 
given in the former suit, is barred by ss. 136, 244 
and 312 of the Code Civil Procedure. Subra- 
manya Pandya Chokka Talavar V. Siva 

SUBRAMANYA PiLLAI. 

[17 Mad. 316 

6 . — Rep rese7itatio7i by guardian of person tJwrigh 
■7iot of estate — Bombay Minors Act {XX of 1864), 
s. 2— Decree bindmg mmors.] In execution of 
a decree against the estate of V. his estate was 
sold, and it ultimately came into the hands of the 
plaintiff as purchaser, who sued for partition. It 
was contended that two of the defendants, parties 
to the suit in which the decree wms passed, being 
then minors were not properly represented by 
their mother, 6r, also a party defendant to the 
suit, she not having obtained a certificate of 
administration under Act XX of 1864, and that 
the decree did not therefore bind them : — Held, 
that 8. 2 of Act XX of 1864 did not apply, as 
though G had not obtained a certificate she did 
not claim charge of the estate. Vijhor v. Jigibhai 
Vagi, 9 Bom. 313 ; and Jadoio M/ilj v. Chhagan 
Raichand, I. L. R. 5 Bom. 306, followed ; — HeXd^ 
also, that an issue having been raised and deter- 
mined in the suit in which the decree was passed 
that G did represent the minors as guardian for 
the suit, and as the decree expressly named them 
as sued by G, their guardian, the minors were 
expressly made parties and were properly repre- 
sented by G. Ilari v. Naraya7i, I. L, R. 12 Bom. 
427; oodd^HariSaran Aloitra v. Rhubaneswari Debi, 
I. L. R. 16 Calc. 40; L. R. 1.5 I. A. 195, followed. 
Vasudev Horbhat Kale v. Krishnaji Ballal 
Gokhale. 

[20 Bom. 534 

7 ^ — Quit ly minor in Alamlatdars Court for 
possession — Ma.mlatdars Courts Act (Bonibaaj 
Act III of 1876) — Right to sue by 7iext frie7id,\ 
A minor may sue for possession in the Mamlatdars 
Court by his next friend, although the Mamlat- 
dars Courts Act (Bombay Act III of 1876) makes 
no provision for such a suit. Dattatraya 
Kbshab V. Yaman Govind. 

[21 Bom. 88 


3 ^ — jSlext fr le7ul — Solicit o 7^' s costsfo r p ro ceedimgs 
undertahen on the next fi'ieoidA vistrnctions — 
Liability of mmor for costs when he rcynidiates the 
proceedmqs — Necessaries f\ A solicitor cannot 
recover the costs of litigation incurred by the 
next friend of a minor on his behalf from the 
quondam minor, who, on coming of age, repu- 
diates the proceedings, there being no relation 
of contract between them. Assuming that the 
legal proceedings were in the nature of neces- 
saries, the next friend is the person responsible 
to the solicitor. Watldns v. Dliimoo Baboo, 
I. L. R. 7 Calc. 140, distinguished. Branson v. 
APPASAMI. 

[17 Mad, 257 

27 
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MINOR— ! 

(2) REPRESENTATION OF MINOR IN 
SUIT 3 — c 07itinued. 

9. — Applioatimi for execution not heing properly 
made — Ohjectioii not taken at proper time dis- 
allowed where minor afterwards properly re- 
gyresented.l An application for execution of a 
decree was made, tlie applicant being- a minor 
and being represented by a siib-raanager under 
the Court of Wards. It was decided against the 
minor, and he then appealed. The Court of Wards 
subsequently released the decree-holder’s estate, 
and pending the appeal a next friend was put on 
the record to represent the minor* On an objec- 
tion being raised that the application having been 
made by a sub-manager was untenable; — Held, 
that the objection not having been raised in the 
Court below, and the minor having been properly 
represented, in appeal bj¥a next friend, the objec- 
tion could not be entertained, Bhoopendro Xarain 
Butt V. Baroda Prosad Boy Ghowdliry, I. L. R. 
18 Calc. 500, distinguished. Noresdra Nath 
Pahari V, Bhupexdro Narain Rai. 

[23 Calc. 374 

10 . — Bepve sentation of minor hy ijarty not au- 
thorised to consent to decree — Invalid decree against 
■mi?ior on an alleged consent — Proof of authority 
to kind minor ky consent — Bengal Regulation. X of 
1793 — Manager of Court of Wards, Power o/.] A 
decree-holder, who rests his case upon his decree 
having been made against a minor by consent, is 
under the necessity of proving that the consent 
was given by some one having authority to bind 
the minor thereby. In 1872, in the Settlement 
Court, a decree for land was made adversely to a 
minor, of whose person, or for the suit, no guar- 
dian had been appointed. The minor’s estate was 
under the charge of the Court of Wards, consisc- 
ing, in the first instance, of the Deputy Commis* 
sioner of the district, who had appointed a mana- 
ger of the estate. The mukhtar of the Court of 
Wards informed the Settlement Court that the 
manager consented to a decree, -^vhich was there- 
upon made in favour of the claimant 

that there was no occasion to decide whether the 
minor was substantially a party to the suit in the 
settlement Court, or whether his interests had not 
been prejudiced by his not having been impleaded 
through a guardian, or whether there had been 
fraud in the giving or alleging consent. But that 
the affirmative of the question whether the con- 
sent had been competently given on the minor’s 
behalf was upon the defendant in the present suit, 
who had obtained the decree upon it. Their 
Lordships were of opinion that it had uot been 
shown that the manager was authorised by the 
Court of Wards to give to the muklitar authority 
to make the admission. It -was not enough that 
the mukhtar was the mukhtar of the Court of 
Wards, and said that he had authority to admit the 
claimaut’s right. The decree of the Settlement 
Court was set aside on this last ground. The deci- 
sion of the Original Court in this suit, that the 
claimant in the settlement suit had not proved the 
title claimed by him, was also affirmed, Muham- 
mad Mumtaz Ali Khan v. Sheokuttangir. 

[23 Oalc. 934 
[L. R. 23 1. A. 75 


MINOR — continued, 

(2) REPRESENTATION OP MINOR IN 

concluded, 

11. — Guardian ad litem — Gurrdkins and ^^fards 
Act {VIII 1890), 5. 63 — Civil Procedure Code, 
S. -13, as amended ky s. 53 of Act VIII of 1890.] 
Section 53 of Act VIII of 1890, amending the Code 
of Civil Procedure, expressly requires the appoint- 
ment of a guardian ad whether” or not a 

guardian is appointed under Act VIII of 1890. 
In a suit against a minor, the summons was at- 
tempted to be served on his guardian appointed 
under Act VIII of 1890. but no guardian ad litem 
was appointed in the suit. The suit was decreed 
i ex parte, no one having appeared for the minor : — 

! Held, that the decree must be set aside, and the 
! case sent back in order that the minor might be 
I represented in accordance with law and the case 
! retried. Dakeshur Pershad Narain Singh v, 

\ Rewat Mehton, 

i [24 Calc. 25 

I 12. — Wrongful admission of title against a fjilnor 

\ — Suppression of facts ky a manager appointed ky 
j the Court of Wards — Order of Settlement Court 
\ cancelled.'] At a settlement of a district in Oudh 
! a sub-settlement was decreed in conformity with 
' Act XXVI of 1866, which legalises rules as to 
: claims in respect of subordinate rights to land, 
i The claimant alleged himself to be, in virtue of 
! a hirt tenure held by him, under-proprietor of a 
; village within the taluk of a talukdar then a 
I minor, whose estate was under charge of the 
Court of Wards, whose representative, the Deputy 
' Gommissoner of the district, had appoin ted^ a 
‘ manager of the estate. This manager having 
! reported favourably on the claim, the Deputy Com- 
! missioner sanctioned its admission ; whereupon 
' a decree for sub-settlement was made on the 30th 
I June. 1871. The present suit was brought by the 
; talukdar, after attaining full age, to have that 
' decree set aside as having been obtained by fraud 
; and collusion. That the., manager was brother of 
I the alleged Z?Zri-holder, and that he was family 
i shareholder with him in the village, facts which 
the manager had suppressed, were facts proved 
; in this suit. The defendants attempted, but 
' f’ailed, to establish by evidence the existence of 
the alleged hirt: — Held, that the admission in 
the Settlement Court in 1871 was not binding on 
the plaintiff, and that, even assuming that the 
' defendants’ ancestor had been in some way in 
; occupancy before 1857, the evidence was quite 
insufficient to show that a grant of a perpetual 
I under-proprietary right had been obtained. The 
; decree of the lower Appellate Court, cancelling 
! the Settlement Court’s order, was therefore up- 
; held. Ram Autar v. Mahammad Mumtaz Ali. 

[24 Oalc. 853 
[li. R. 24 I. A. 107 

(3) BOMBAY MINGUS ACT (XX OF 1861). 

l^^.—Bomkay Minors Act, s. 12— Surety for 
quardian of a mino?''s estate — Release of surety — 
Contract Act {IX of 1872), 130.] Where a 

! surety for the guardian of a minor’s estate ap- 
pointed under the Bombay Minors Act (XX of 1 864) 



( 8S7 ) 


DIGEST OF CASES. 


( 838 ) 


MINOR — 00/iG hided. 


MISDIRECTION — concluded. 


(3) BOMBAY MINORS YCT (XX OF 1864)— 

CO uc hided. 

applied to be released from his obligation as sure- 
ty on account of the^ guardian’s mal-administra- 
tion of the estate : — Held, that the very object of ^ 
requiring security was to guarantee the minor’s^ 
estate against such misconduct or mismanage- 
ment on the part of the guardian ; that the 
•surety therefore could not be discharged ; and 
that s. 130 of the Contract Act (IX of 1872) 
was not applicable to the case. Qucbvg : Whether 
the surety may not apply to the Court for protec- 
tion against the guardian. Bai Somi v. Chokshi 
ISHVARDAS MANGALDAS, 

[19 Bom. 245 

MINORITY. 

, Disability of. 

Bee Cases under Li^iitation Act, s. 7. 
Bee Limitation Act, Art. 177. 

[18 Mad. 484 
Bee Madras Revenue Recovery Act, 
s. 69. 

[17 Mad. 189 

, Evidence of. 

Bee Evidence Act, s. 35. 

[18 All. 478 


MIRASI TENURE. 

Bee Landlord and Tenant— Eject- 
— ^ M ENT— Generally. 

[19 Bom. 138 

Bee Limitation Act, Art. 144— Ad- 
verse Possession. 

[18 Bom. 507 

MISAPPROPRIATION. 

Bee Criminal Mi^jAPPRopriation. 

Bee Receiver. 

[17 Mad. 501 
[18 Mad. 23 

[20 Mad. 224 

, Damages for. 

See Hindu Law— Joint Family — Sale 
OP Joint Fa^iily Property in 
Execution op Decree, &c. 

[24 Calc. 672 

MISCHIEF . 

See Complaint -Institution op Com- 
plaint AND NECESSARY PRELIMI- 
NARIES, &C. 

[21 Bom. 536 


MISDIRECTION. 

See Appeal in Criminal Oases— Prac- 
tice AND Procedure. 

[21 Caic. 955 


See Charge to Jury— Misdirection. 

[21 Calc. 955 

See Criminal Proceedings. 

[23 Calc. 252 
See Verdict op Jury— Power to In- 
terfere WITH Verdicts, 

[23 Calc. 252 


MISPEASANCB. 

See Company— Winding up— Liability 
op Officers. 

[18 All, 12 
[19 Bom. 88 


MISJOINDER OF CAUSES OF ACTION. 

See Appellate Court— Errors af- 
fecting or not Merits op Case. 

[24 Calc. 540 

See Appellate Court — Objection 
TAKEN FOR FIRST TiMB ON APPEAL. 

[16 AIL 130 

ee Civil Procedure Code, s. 424. 

[24 Calc. 584 

Bee Joinder op Causes of Action. 

[17 AIL 274 
[18 AIL 266 
See Limitation Act, s. 14. 

[17 Mad. 299 
[23 Calc. 821 
[20 Mad. 48 

Bee Cases under Multifariousnbss. 

See Special or Second Appeal —Pro- 
cedure IN Special Appeal. 

[16 AIL 2 30 


MISJOINDER OF PARTIES. 


See Appellate Court — Errors af- 
fecting OR NOT Merits op Case. 

[24 Calc. 540 

Damages— Measure and Assess- 
ment OF Damages. 

[17 Mad. 168 

Limitation Act, s. 14. 

[17 Mad. 299 


See Madras Land 
MENT Act. 


Revenue Assbss- 

[19 Mad. 292 


See Multifariousnbss. 

[16 AIL 279 


1,-^ Civil Procedure Code (1882), 5 . Joinder 
of plaintiffs — Persons jointly interested in cl suit 
Glaims not antnyonistic— Cause of action, Mean^ 
ifig of—Parties.l The plaintiffs i to 4 were tb^ 
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MISJOINDER OP PARTIBS-fOicIwrferf. 


MISREPRESENTATION-^ ■onchided. 


daugliter and daughter’s sons of one G, They 
alleged that G died, leaving an infant son X, an 
infant daughter II, and a widow C ; that the son 
died leaving G as heir, and that, upon G^s death, 
the sons of //became entitled to the property of 
X. but that should it appear that G did nob leave 
Xas his heir, II vjould suceed to the estate of G as 
• next heir ; and that the plaintiffs jointly granted a 
patni settlement of the property to one B (plain- 
tiff No. 5), but he was kept out of possession 
by the defendant who claimed it by purchase 
from the representatives of P, brother of G. The 
phdntiffs 1 to 5 joined in bringing the suit which 
W'as one for possession of the property upon 
establishment of title either of plaintiff No. 1 or 
of plaintiffs Nos. 2, 3 and 4. On the objection 
of the defendant under s. 26 of the Code of Civil 
Procedure, that the suij^ was not maintainable 
for misjoinder of plaintiffs : — Held, that the ex- 
pression '‘cause of action” occurring in s, 26 of 
the Code is used, not in its comprehensive, but 
in its limited, sense, so as to include the facts 
constituting the infringement of the right, 
but not necessarily also those constituting the 
right itself, so that the qualification implied in 
the words ‘‘in respect of the same cause of 
action ” will be satisfied if the facts, which 
constitute the infringement of right of the 
several plaintiffs, are the same, though the facts 
constituting the rights upon which they base 
their claim to that relief in the alternative may 
not be the same ; and that as the plaintiffs in the 
case complained of the same wrongful act of the 
defendant constituting the infringment of their 
right, that was their cause of action, and as they 
all claimed the same relief, namely, possession, and 
further as they did nob advance any antagonistic 
claim, such a case came within s. 26 of the Code, 
and was not bad for misjoinder of plaintiffs, 
Lingammal v. Ghima Venhitaimnal , I, L. R. 6 
Mad. 239 ; Nnsserwanjt Mericangi Panday v. 
Gordon, I. L. R. 6 Bom. 266, dissented from ; 

/ Faliinipaj v. Rudrapa, I. L, R. 16 Bom. 119, 
followed. HaEamoni Dassee v. Haei Churn 
Chowdhry. 

[22 Calc. S3G 

2. — Joinder of plalntifs — Wrongful act affect- 
ing the rights of the several plainiffs— Trespass h\ 
Where certain persons were alleged to have com- 
mitted a wrongful act by evicting the plaintiffs 
from certain land in which the first plaintiff 
claimed to be entitled to the melvaram, and the 
other plaintiffs to the hidivaram :—IIeld, that a 
suit brought by the plaintiffs jointly was not 
bad for misjoinder. Muthuvijaya Raghun- 
ADHA Raju Tevar V. Chockalingam Chetti. 

[19 Mad. 335 


by minor. 

See Estoppel — Estoppel by Conduct. 

c [21 Bom. 198 

See Minor— Liability on Contracts. 

[24 Calc. 265 


MISTAKE. 


See Hindu Law— Partition— Right to 
Partition— Generally. 

[21 Bom. 333 

Sec Trust. 

[18 Bom. 551 

• in fact. 

See Certificate of Administration— 
Cancelment or Recall of Certi- 
ficate. 

[19 Bom. 821 

See Wrongful Restraint. 

[24 Calc. 885 

- in filling up stamped paper. 

Sec Stamp Act, s. 51 , 

[18 Mad. 122 

- in lav7. 

See Estoppel— Estoppel by Conduct, 

[19 Bom. 374 

See Limitation Act, s. 14. -? — - 

[19 All. 348 

• in statement of age. 

Sec Insurance— Life Insurance. 

[20 Bom. 99 

, Land sold by» 

Sec Limitation Act, Art. 12. 

[20 Mad. 118 


MOKURARI LEASE. 

See Sale for Arrears of Rent— In- 
cumbrances. 

[21 Calc. 702 

MONEY, DECREE FOR PAYMENT OF. 

See Civil Procedure Code, s. 230. 

[16 AIL 418 

MONEY DEPOSITED. 


MISREPRESENTATION. 

See Fraud— Effect of Fraud. 

[24 Calc. 533 

as to area of land sold. 

See Vendor and Purchaser— Fraud. 

[18 AU. 322 


See Limitation Act, Art. 60. 

[18 Mad. 390 
[19 Bom. 352, 775 

MONEY GRANT.” 

See Pensions Act, s. 4. 

[18 Bom. 816 
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MONEY HAD AND RECEIVED. 

See Limitation Act, Akt. 97. 

[18 Mad. 173 

Art. 120. 

[18 All. 430 

MONEY LENT. ^ ^ 


See Limitation Act, 

1 


See Limitation Act, Art. 60. 

[13 Mad. 390 
[19 Bom. 352, 775 


Suit for. 

See Evidence — Civic Cases— Second- 
ary Evidence — Unstamped and 
Ukregistemed Documents. 


1 

I 


[23 Calc. 851 

See Right op Suit— Money Lent. 

[23 Calc. 851 


MONEY MISAPPROPRIATED. 


MONEY PAID FOR BENEFIT OF 
ANOTHER — conclitded, 

2. — Revenue due on account of Hindu loldovo's 
estate paid ly lambardar — Remedy of lambcivdar 
after death of loidom for recovery of money so 
yaid— Decree against representatwe of Hindu 
widow.'] (f D^ ^ separated sonless Hindu, died 
possessed of certain zemindari property, which 
passed to his widow J. During Hs possession, the 
lamibardar of the village paid certain Government 
revenue due by J in respect of the property left 
by G D. J died, and the propery in question 
passed to S -Vas heir to G D. On suit by the lam- 
bardar to recover from S N the money paid 
on behalf of */, it v/as held that the only decree 
to which the lambardar was entitled was a decree 
against S H as J's representative payable out 
of the assets, if any, which had come to Y 
from J. Seth Chitor Hal v, Shih Lai, 1. L. U. 14 
All. 27vl, referred to. SifiAMANAND v. Har Lal. 

[18 All. 471 

MONEY PAID UNDER DECREE. 


See Receiver. 

[17 Mad. 501 

MONEY PAID. 

See Limitation Act, Art. 61. 

[19 All. 244 

to redeem crops distrained. 

See Special or Second Appeal — 
Small Cause Court Suits— Dama- 
ges. 

[24 Calc. 163 
PAID FOR BENEFIT OF 
ANOTHER. 

See Voluntary Payment. 

[22 Calc. 28 

1. — Payment of revenue by the claimant of an 
estate while temporarily holding it under a decree 
in his favour,, afterwanis reversed — Liability of 
owner for money so paid for his benefit.] Where a 
claimant having obtained possession of an estate 
under a decree in good faith has paid the revenue 
and cesses (in default of which payment the estate 
would have been sold), although the decree may 
have been reversed afterwards, and he may have 
been deprived of possession, he nevertheless is 
entitled to be repaid the amount by his oppo- 
nent, who benefits by it, provided that he has not 
realised, or failed through any fault of his own to 
obtain, enough out of the rents and profits during 
his possession to cover this expenditure. The 
plaintiff had paid revenue and cesses in such a 
case; — Held, that on his accounting for mesne 
profits, and all that he had received, or might 
have received, from the estate, he should recover 
from the defendants, in whose favour the decree 
was ultimately made, the difference between his, 
the plaintiff’s, payments and receipts. Dakhina 
Mohan Roy v. Saroda Mohan Roy. 

[21 Calc. 142 
[L. R. 20 I. A. 160 


—Hwecution of decree — Payment of decree 
amount by one defendant— Reversal of decree on 
appeal by another defendant — Right to refund — 
Givil Procedure Gode, s. 583,] In a suit for 
reat, together with interest thereon, brought by 
a mortgagee against a tenant in occupation of 
the mortgage premises, one claiming title against 
the mortgagee was joined as second defendant. 
The suit was dismissed in the Court of first 
instance, buc the Court of first appeal passed a 
decree as prayed in the plaint : and in execution 
the principal amount of the rent claimed, which 
had been paid into Court by the first defend- 
ant with the request that it should be paid out to 
the person entitled to it, was paid over to the 
plaintiff. The fir.st defendant preferred a second 
appeal against the decree, so far as it awarded 
interest and costs : this second appeal was 
dismissed. The second defendant, however, pre- 
ferred against the entire decree a second appeal 
which was successful, and the High Court dis- 
missed the suit throughout. On an application 
by the first defendant for refund of the money 
paid by him as stated above : — Held, that the 
applicant was not entitled to the refund claimed. 
Kassim Saib V. Luis. 

[17 Mad. 82 

MONEY PAYABLE UNDER ORAL 
CONTRACT. 

See Interest— Omission to Stipulate 
FOE, OR Stipulated Time has Ex- 
pired. 

[20 Mad. 481 

MONEY, SUIT FOR. 

See Limitation Act, Art. 113. 

[16 All. 3 

See Res Judicata— Matters in Issue, 

[20 Mad. 418 

See Valuation of Suit— Suits. 

[18 Bom, 696 
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Se /.^ Conte ACT Act, s, 39. 

[18 Mad. 126 

Se /? Decree — Construction of Decree 
—Mortgage. 

[19 Mad. 249 
[L. R. 23 I. A. 32 

[20 Mad. 78 

See Cases under Decree— Form of 
Decree— Mortgage. 

See Easement. 

[18 Bom. 382 

See Evidence Act, s. G8. 

[18 Mad. 29 

See Cases under Execution op De- 
cree — Mode of Execution — 
Mortgage. 

See Hindu Law— Alienation— Alie- 
nation BY Mother. 

[18 All. 474 

See Hindu Law— Debts. 

[19 All. 26 

See Cases under Hindu Law— Usury. 

ASee Insolvency — After-acquired Pro- 
perty. 

[17 Mad. 21 

See Cases under Interest — Omission 
TO Stipulate for, or Stipulated 
Time HAS Expired, 

See Jurisdiction of Civil Court- 
Rent AND Revenue Suit, N.-W. P. 

[19 All. 496 

See Limitation Act, Art. 134. 

[18 Bom. 387 

[19 Bom. 140 

See Mahomedan Law— Debts. 

[20 Bom. 338 
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See Mahomedan Law— Dower. 

[17 All. 19 

See Mahomedan Law— Mortgage. 

" [20 Born. 116 

' See Malabar Law — Mortgage, 

[17 Mad. 271 
[20 Mad. 124 

See Onus of Proof — Documents re- 
lating TO Loans, Execution of 
AND Consideration for. 

[17 All. 428 

See Onus of Proof — Hindu Law — 
Alienation. 

[17 All. 125 

See Parties — Paries to Suits — Mort- 
gage, Suits concerning. 

[21 Calc. 116 

See Resistance or Obstruction to 
Execution of Decree. 

[18 Bom. 522 

See Sale for Arrears op Rent— In- 
cumbrances, 

[24 Calc. 537, 746 

See Sale for Arrears op Rent— Sur- 
plus Proceeds of Sale. 

[24 Calc. 746 

See Salsette, Law Applicable 

[19 Bom. 680 

See Service Tenure. 

[18 Bom. 22 

See Stamp Act, s. 7. 

[17 All. 55 

See Stamp Act, Scid I, Art. 44. 

[21 Calc. 241 

See Transfer of Property Act, s. 1 35 . 

[21 Calc. 568, 792 
[16 All. 313, 315 
[18 All. 265 
[23 Calc. 713 
[24 Calc. 763. 
See Variance between Pleading and 
Proof. 

[IS Mad. 462, 
[19 Mad. 160 

, Apportionment of mortgage 

debt. 

See Special or Second Appeal— Pro- 
cedure IN Special Appeal. 

[21 Bom. 567- 

See Transfer of Property Act, s. 82. 

[19 All. 54a 
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, Assignment of. 

See Hindu Law— Usury. 

[21 Bom. 38, 85 

» 1 

See Limitation Act, Art. 47. 

[18 Bom. 848 

See Limitation Act, Art. 144— Ad- 
verse Possession. 

[18 Bom. 348 

by one sharer of undivided 

shares. 

See Costs— Special Cases— Partition. | 

[21 Calc. 904 I 

, Construction of. 

See Interest — Omission to Stipulate 
FOR, OR Stipulated Time has Ex- 
pired. 

[21 Calc. 366 
[L. R. 21 I.A. 1 

See Interest— Stipulations amount- 
ing OR NOT TO Penalties. 

[18 Mad. 175 

See Transfer of Property Act, s. 67 

[17 Mad. 131 
[24 Calc. 677 

, Discharge of. 

See Debtor and Creditor. 

[20 Mad. 461 

, Form of. 

See Limitation Act, Art. 147. 

[20 Bom. 408 

e 

, Joint mortgage. 

See Limitation Act, s. 19— Acknow- 
ledgment OP OTHER Rights. 

[18 All. 458 

of house to separate mortga- 
gees. 

See Right op Suit— Injury to Enjoy- 
ment of Property. 

[16 AU. 386 
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* , Priority of. 

See Registration Act, s. 50. 

[18 Bom. 332, 444 
[20 Bom, 158 

, Sale of property subject to. 

See Cases under Sale in Execution 
OF Decree — Mortgaged Pro- 
perty:. 

See Stamp Act, Sch. I, Art. 16. 

[18 Bom. 175 

, Suit for sale on. 

See Certificate of Administration- 
Right TO Sue or Execute Decree 
without^Gertificate. 

[16 All. 259 

See Civil Procedure Code, s, 230. 

[16 All. 418 

See Execution of Decree— Mode op 
ExecutiOxN— Mortgage. 

[16 All. 270 

See Jurisdiction— Suits for Land- 
Property indifferent Districts. 

[17 All. 483 

See Parties— Parties TO Suits— Mort- 
gages, Suits concerning. 

[21 Calc. 116 
[17 AIL 537 

See Transfer of Property Aot,.s. 67. 

[17 Mad. 131 

See Cases under Transfer of Proper- 
ty Act, s. 99. 

, Usufructuary mortgage. 

See Limitation Act, s. 20. 

[18 All. 295 

See Limitation Act, Art, 147. 

[19 Mad. 411 

See N.-W. P, Rent Act, s. 7. 

[16 All. 337 

See Possession— Adverse Possession. 

[16 All. 254 


of different shares in undivided I 
property. 

See Partition— Right to Partition. 

[18 All. 476 


, Power to raise money by. 


See Trust.- 


[20 Bom. 46 


See Transfer of Property Act, s. 67. 

[17 Mad. 131 
[24 Calc. 677 

See Transfer of Property Act, s. 68. 

[17 Mad. 469 
[16 All. 318 
[19 All. 191 
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See Transpee op Property Act, s. 99. 

[16 All. 415 
[17 All. 520 

See Transfer of Property Act, s. 135. 

[16 All. 315 

(1) FORM OF MORTGAGES. 

1. — Sale — Gonstruetlon wlietliey' lands had been 
sold or oiortfjaged —■ Evidence — Documents ex- 
plained hij paiol^Waste land grants —Usufrnc- 
iuciry mortgage.] Waste lands, granted in 1870, 
were transferred by the grantee in 1871 to his 
creditor, since deceased, from whose represen- 
tatives in 1891 he claimed redemption, alleging 
that the transfer had been made upon a mortgage 
with possession. The grantee had previously, in 
1870, mortgaged the lan-ds to this creditor to 
secure advances taken for part payment of the 
purchase-money. In 1871, they arranged that the 
creditor should advance the entire balance, and 
they jointly petitioned for an entry to be made, 
in the register of waste land grants, that the 
ownership had been transferred from the one to 
the other of them. This entry was made, and 
endorsements to. the same effect were made on the 
documents of grant. On the question whether 
the transaction was a mortgage, ora sale as the 
defendants alleged it to be, general evidence was 
given, in addition to the documentary ; and 
among the facts in favour of the plaintiff was that 
the creditor had retained uncaucelled, till his 
death, all acknowledgments for the money 
advanced by him in the transaction. Although, 
under other circumstances, and on the documents 
alone, the inference might have been that there 
had been a sale for some undisclosed consideration, 
yet, on the true construction of the joint petition, 
and the orders made thereon, the proper con- 
clusion was that the entry and endorsements were 
intended only as a record of the arrangement 
proposed by the parties, and sanctioned by the 
registering officer. The intention was not to 
have an absolute sale. The transaction was held 
to be a mortgage which the plaintiff was entitled 
to redeem. Kader Moideen v. Nepean. 

[21 Calc. 882 
[L. R. 21 I. A. 96 

^^-—Sale — Gonditlons for regyureliase.] The 
plaintiffs sued to redeem __an alleged mortgage 
made in 1823 by their ancestor to the ancestor of 
the defendant. The alleged mortgage recited a 
previous mortgage under which the mortgagee 
G was in possession, and it stated that a sale had 
been contemplated, but the parties could not 
agree as to price, but that they had now settled 
it at Rs, 1 25 and the amount due on the mortgage 
at Rs. 200, and that the following arrangement 
was come to. viz., that if within four years the 
mortgagor paid Rs. 125 with interest, he should 
get back the land ; if not, that the land should 
be the absolute property of fr that this 

was not a mortgage but a sale. It was an agree- 
ment which put an end to the previously existing 
•Tnortgage. A mere stipulation for repurchase 
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does not make a transaction a mortgage. To 
make a mortgage there must be a debt, and here 
there was no debt, nor was the^property here con- 
veyed as security, Yasudeo BhiKAJI Joshi r. 
Bhau Lakshman Ravut. 

[21 Bom. 528 

3. — Mortgage or condAiiona.l sale — Change of 
name in Government records — Suhsequent agreement 
to retransfer land in Government records onqiaynient 
of debt.] In 1877 the plaintiff being indebted to 
the defendant transferred certain land to the 
defendant’s name in the Government records. In 
July, 1879, the defendant executed the following 
document to the plaintiff reciting the previous 
transfer and agreeing to retransfer the land to 
the plaintiff’s name on the 12th Jnly. 1880, if the 
debt which would then be due should be paid 
off : — In the village of Behrampur is your (plaiu- 
tiff’s) field, Survey No. 146, mensuriug 5 acres 3 
gumthas, bearing assessment Rs. 16. You (plain- 
tiff) have got it transferred to our name. That 
field therefore stands iu our (defendant’s) name 
in the Government records. Y’ou owe a debt to 
us. On account of that debt you liave transfer- 
red it to our name. The field shall 

be retransferred to your name when you repay the 
said debt to me. You have cultivated the field 
for the produce of Samvab 1936, and a lease in 
respect thereof you have this day passed to me. 
And a stamp paper was purchased at the time of 
the transfer for the execution of tins agreement, 
but no agreement was then passed. This agree- 
ment is therefore this day passed to you when 
the lease is executed. And you owe me (a) fTebfc 
bearing interest. I will pay out of my pocket the 
expenses to be incurred at present in cultivating 
the field. The debt due to me would in all 
amount to Rs. 100. If you repay all these rupees 
due to me till the Vaishakli Shudh 6th, Sam vat 
1936, I will take them and retransfer the field to 
your name. And if you fail to pay (them) till 
Vaishakh Shudh 4th, ycTu will have no claim 
whatever to the said field. I shall not take the 
rupees after the 4th (chauth) nor shall I give (or 

transfer) the field to yon I shall lease the 

field to any one I like without keeping any claim 
of you as regards cultivation, manure and hedge. 

Y^'ou have no claim or right whatever ” The 

plaintiff brought this suit to redeem the laud, 
alleging that it had been mortgaged to the defend- 
ant, and that the debt had been paid off. The 
defendant contended that the transaction in 1877 
was nob a mortgage but a sale of the land to him, 
and that the document of July, 1879, was an 
agreement to resell it to the plaintiff : — Held, upon 
the evidence, that the transaction in 1877 was a 
mortgage to the defendant and not a sale. Patel 
Ranchod Morar V. Bhikaehai Devidas. 

[21 Bom, 704 

4. — Mortgage by conditional sale — Sale ivlth a 
right of repurchase —Gonditional sale effected by 
two contemporaneous deeds— Evidence dehors the 
documents showing what the transaction really 
was— Intention of parties.] The plaintiff and 
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the defendants executed upon the same day two I 
documents. The one purported to be a deed of 
absolute sale of ascertain estate by the plaintiff | 
to the defendants. ^ The other was an agreement I 
hy which the defendants covenanted, upon i 
payment of a certain sum by a specified da%e,' ; 
to reconvey the property sold by the first-men* | 
tioned deed: — Held^ that evidence was admissible ! 
dehors the documents to show that the intention 
■of the parties was not to effect an out-and-out 
sale with merely a right of repurchase under 
certain conditions left in the vendor, but to con- 
stitute a mortgage by conditional sale or hcil-hil- \ 
Wdfci. The mere fact of a deed of absolute sale j 
beiijg accompanied by another giving a right of ! 
repurchase will not, for that reason alone, con- j 
stitute the transaction one of mortgage, but the 
intention of the parties must be gathered from 
the terms of the deeds or from the surrounding 
circumstances or from both. Alder son v. White, 

2 DeG, & J. 105 ; Lincoln v. Wrifjht,^ 4 DeG. 

6 J. 16 ; Bhar/ioan Snhal v, Bhaqioan Bln. L. R. 

17 I. A. '98 ; 1. L. R. 12 All. 387; All AhomclY. 
Rd limed -nil ah, I. L. R. 14 All. 195 ; Ramasanii 
Sastrlgal v. Seimiya'j^pnoiayaltan, I, L, R. 4 Alad. 
179 ; Bapujl Apajl v. Se/navarajl Alarvndl, I. L. R. 

2 Bom. 231 ; Bhup Knar v. Alnliamdi Bey am, 

I. L. R. 6 All. 37 ; and Venhappa Ohettl v. Ahhu, 

7 ATad. 219, referred to. Balkishan Das v. 
Legge. 

[19 AIL 434 


(2) CONSTRUCTION OF MORTGAGES. 

5. — Mortgage of a portion of hhag — Particulars 
of property stated in deed — Leading description 
— Falsa demonstratlo —Bliag — Bombay Act V of 
1862, s. 3.] A mortgage deed of certain 
lands stated that ‘‘all the properties appertaining 
to the entire bhag ” were thereby mortgaged to 
the plaintiff. The bhag comprised [inter alia) 
four gablians (building© sites), But the clause, 
which set forth the particulars of the property 
mortgaged thereby, specified only two gablians, 
one only of which belonged to the bhag and the 
other did not. The deed then proceeded : — 
“According to these particulars, lands, houses and 
gablians, barnyards, wells, tanks, padars and 
pasture lands also, together with whatsoever may 
appertain to the bhag — all the properties apper- 
taining to the whole bhag have been mortgaged 
and delivered into possession ... ... 

There is no other property appertaining to the 
said bhag of which mention is not madehere”: — 
Held, that the particulars were “the leading 
description,” and the supplementary description 
of them as constituting the entire bhag should be 
regarded as falsa demonstration' : —Held, also, 
that the mortgage, so far as it included property 
belonging to the bhag, was void under the third 
section of Bombay Act Y of 1862, but was valid 
as to property not comprised in the bhag. Tri- 
BHOVAXDAS JEKISANDAS V. KRISHNARAM KUB- 
ERRAM. 

[18 Bom. 283 


MORTGAGE — continued. 
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6. — Usnfnictnary mortgage — Power of sale — 
Bombay Regulation V of 1827, s. 15, cl. 3.] 
AVhere a mortgage provided that the mortgagee 
was to take possession of the land and enjoy the 
profits iu lieu of interest, and the mortgagor was 
at liberty to recover possession in any year on 
payment of the principal amount : — Ile.ld, that the 
mortgage was a usufructuary mortgage, and 
under the circumstances of the case it was not 
the intention of the parties that the property 
should be sold, and that the mortgage-deed con- 
tained a special agreement which took the ease 
out of the provisions of cl. 3, s, 15 of Regula- 
tion Y of 1827, which was the law in fores at the 
time the inorgage wes effected. Sadashiv Abaji 
Bhat V. Vyank atrao Ram RAO Shinde, 

, [20 Bom. 296 

7. — Aleaning of the term “ sudi ” — Interest gjost 
diem.l The use of the term “ sudi ” (bearing 
interest) in a mortgage deed held not to imply a 
covenant to pay gjost diem interest, there being a 
specific agreement to repay the mortgage debt, 
principal and interest, in seven years. Rikhi 
Ram V. Sheo Parsean Ram. 

[18 AIL 316 

(3) POWER OF SALE. 

8. — Form, of mortgage — Bombay Begulation T' 
(f 1827 — Tra7isfer of Property Act (/Ur// 1882). 
s. 67 — Mode of recovering mortgage 

Where a mortgage provides that possession of the 
mortgaged property, if taken by the mortgagee, 
is only to be taken for securing due payment of 
the interest, the mortgagee paying the balance (if 
any) of the profits to the mortgagor, the mort- 
gageisnot a usufructuary mortgage, but a simple 
mortgage, and is governed by the general law 
applicable to mortgages of this nature. In such 
a case, although there is no covenant to pay the 
principal other than that implied in the state- 
ment that the principal has been received, and 
that the property has been mortgaged for the 
stipulated term of years, and although there is 
no express provision that it is to be recovered from 
the mortgaged property, Regulation V of 1827 
gives the mortgagee the right to bring the pro- 
perty to sale, and s. 67 of the Transfer of Pro- 
perty Act (IV of 1882) confers upon him the same 
privilege. Yasevaat Narayan ICamat v. Vl- 
THAL DIVAKAR PARULEKAR, 

[21 Bom. 267 

(4) SALE OF MORTGAGED PROPERTY. 

(^a) Rights op Mortgagees. 

9. — Suit for sale of mortgaged property urithout 
redeeming prior mortgage — For'in of decree — 
Transfer of Property Act {IV e/ 18S2), s, 58 — 
General Clauses Consolidation Act [I of 1868), 

2, cl. 6.] In a suit on a mortgage by a second 
mortgagee to which the prio/ mortgagee was a 
party, and iu which the plaintiff prayed that tlie 
amount due to him might be realised by a sale 
of the mortgaged property, the Courts below dis- 
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(4) SALE OF AIORTGAGED PROPERTY— 
oontmned, 

(ci) Rights of Mortgagees— 

missed the suit, holding that the plaintiff was not 
entitled to sell the mortgaged property without 
redeeming the prior mortgage : — Held, that this 
decree was erroneous, and that the plaintiff was 
entitled to an order for sale of the mortgaged 
property subject to the Hen of the prior incum- 
brancer. The words “ immoveable property ” in s, 
58 of the Transfer of Property Act denote, having 
regard to the definition of “ immoveable property ” 
in s. 2, cl. 5 of the General Clauses Consolidation 
Act (I of 1868), not only the property itself as 
distinguished from any equity of I'edemption 
which the mortgagor might possess in the pro- 
perty, but include the rights of the mortgagor in 
the property mortgaged 4 it the time of the second 
mortgage, or in other words his equity of redemp- 
tion in such property. A second mortgage there- 
fore is, as well as a first mortgage, a mortgage 
of “ specific immoveable property ” under s. 68. 
The cases of Vencatacheila Kandian v. Panjanci 
Dien, I L. R. 4 Mad. 213 ; Kliuh Qhand v. Kalian 
Pass, I. L. R. 1 AIL 240 ; Raghimatli Prasad v. 
Jurawan Bal, 1. L. R. 8 All. lOo; Gangadhara v. 
SivaraQiia, I. L. R. 8 Mad. 246 ; and Untes Ghunder 
Sircar v. Zalmr Fatima, I. L. R. 18 Calc. 164 ; L. 
R. 17 I. A. 201, referred to and approved as to the 
right of a second mortgagee to a sale subject to 
the lien of a prior mortgagee. Kanti Ram v. 
Kutubuddin Mahomed. 

[22 Oalc. 33 

See Beni Madhub Mohapatra v, 
SOURENDRA MOHAN TaGORB. 

[23 Calc. 795 

10. — Prio7' and sulscquent mortgagees — Rights 
of subsequent mortgagees where prior mortgage is 
usufructuary ^ and time has not arrived for redemq)' 
tion — Form of decree.'] Held, that where there 
exists a prior usufructuary mortgage, a subsequent 
mortgagee of the same property cannot bring the 
mortgaged propeity to sale in virtue of his incum- 
brance until such time as the usufructuary 
mortgage becomes capable of redemption. Mata 
Pin Kasodlian v. Kasim Ifusain, I. L. R, 13 All. 
432, explained and followed. Akhara Pan- 
CHAITI V. SUBA LaL. 

[18 All. 83 

11, — Effect of sale of portion of mortgaged pro- 
perty under a decree not on the mortgage — Right 
of mortgage to have subsequent sale of mortgaged 
property tailing into account the full value of the 
qyropierty qyreviously hrougJit to sale.] M'heu a 
mortgagee holding a mortgage over two distinct 
properties brings one of them to sale in execution 
of a decree against the mortgagor, not being a 
decree on his mortgage, and purchases such pro- 
perty himself, the whole mortgage is not neces- 
sarily thereby extinguished ; but. if the mortgagee 
subsequently seeks to bring the mortgaged pro- 
perty to sale in execution of a decree obtained 
on his mortgage, he will ha''J’e to bring into 
account the full value of the portiou of the 
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continued. 

(a) Rights op Mortgagees— 

mortgaged property purchajTid by him under his 
former decree. Suviera Knar v. Bhagicant Singh 
j. "^^eekly Notes, All. (1895) 1, followed; Ahmad 
i Wali V. Baltar Husain, Weekly Notes, All. (1883) 

I 61 ; Ballam Das v. Amar Raj. I. L, R. 12 All. 537 
: referred to. Chunna Lal v. Anahdi Lal. 

I [19 All. 196 

: 12 . — Mortgage hy joint owner — hfortgagee becom- 

ing purchaser of part of mortgaged property — 
Right of redemption of part of mortgaged pro- 
perty — Apportionment of mortgage-debt — Right of 
mortgagee to lieep security entire — Right of qmr- 
chaser of mortgagee's interest to sue for partition 
— Joint possession.] When a mortgagee acquires 
! by purchase the interest of some of the mortgagors, 
i he acquires only a right to sue for partition after 
the redemption of the entire security has been 
effected. He must first surrender or restore the 
! mortgage security and then urge what title he 
^ may have acquired hy the purchase. The general- 
rule is that a mortgagee has a right to insist 
that his security shall not be split up, but in the 
; following cases there is no objection to do so and 
to rateably distribute the mortgage-debt ; — {a\ 
When the mortgagee does not insist on keeping 
the security entire. (Z;) When the original con- 
tract itself recites that the mortgagors join 
together in mortgaging their separate shares, 
(^j) When the mortgagee has himself split up the 
security, e,g„ when he buys a portion of the 
; mortgaged estate. In this case he is estopped 
from seeking to throw the whole burden on that 
i part of the property still mortgaged with him. 

: In 1872, the plaintiffs’ father {K) and brother 
{B) mortgaged seven lots of land with possession 
to the father of defendants Nos. 1, 2 and 3. Four 
of these lots were subsequently sold to defendants 
Nos. 4 to 8, with the consent of the mortgagees, 
who continued in poss<jssion of the remaining 
three lots. In 1878, in execution of a decree, 
interest in these latter three lots was sold, and 
was purchased by defendants Nos. 1, 2 and 3. 
In 1889, the defendants Nos. I, 2 and 3 sold these 
! three lots to defendant No. 9. In 1881, the plain- 
tiffs (sons and brothers of the original mortga- 
gors) sued to redeem all the lands comprised in 
i the mortgage of 1872. The first Court as to the 
! first four lots held that defendants Nos. 4 to S' 
i had been in adverse possession of the first four 
I lots for more than twelve years, and that as to- 
! them the suit was barred. As to the remaining 
I three lots it passed a decree for redemption of 
j the plaintiffs’ three-fourths share of the lands,. 

! and directed that on payment within six months 
I by them of Rs. 500 to defendant No. 9 (who stood 
{ in the place of defendants Nos. 1, 2 and 3), they 
i should be put in possession of the lands jointly 
I with defendant No. 9. lu appeal the decree was- 
I confirmed as to the first four lots, but as to the 
' remaining three lots, the Judge found that the 
I mortgage debt had been paid, and th it a sum of 
; Rs 348 5-0 was due from tbe mortgagees in pos- 
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(4) SALE OF MORTGAG-ED PROPERTY— 

continued. 

( a ) Rights of AIortga.gees— 

seaeion (defendants Nos. 1, 2, 3 and 9) .to the 
plaintiff. He therefore ordered payment of 
three-fourths of this amount by defendant No. 

9 to plaintiffs, and directed that they should be 
put in possession of their three-fourths share of 
the lands jointly with defendant No. 9. On j 
appeal to the High Court as to the right to re- i 
deem the said three lots : — Beld^ that the plain- | 
tiffs were entitled to redeem the whole of the said I 
three lots which had been admittedly mortgaged i 
in 1872 and not merely a three-fourths share i 
thereof, and were also entitled to the whole of ' 
the surplus sum of Rs. 348 found due by the 
mortgagees in possession : — B.eld^ also, that de- 
fendant No. 9, who had acquired, from the mort- 
gagees (defendants Nos. i, 2 and 3) the equity 
of redemption in part of the mortgaged property, 
was not entitled to possession of his share jointly 
with the plaintiffs. The mortgaged property 
should first be restored to the plaintiffs, and then 
defendant No. 9 might bring a separate suit for 
partition. Narayan v, Ganpat ; Ganpat 
Narayan. 

[21 Bom. 619 

13. -P rlov and subsequent mortgages — Price to 

be gjaid by a subsequent mortgagee redeeming after 
the mortgaged property has been brought to sale j 
and purchased by thegyrior mortgagee — -Transfer of 
Property Act [iV of ss. 74:,'75 a?id So.] A 

subsequent mortgagee is not entitled to redeem 
the prior mortgage by simply paying the price for | 
which the prior mortgagee may have purchased j 
the mortgaged property at an auction sale held in 1 
execution of a decree obtained by him without ! 
joining the subsequent mortgagee as a party ; | 
but such subsequent mortgagee must, if he wishes i 
to redeem, pay to the prior mortgagee the full i 
amount due on his mortgage- Gang a Per shad \ 
Sahu V. Land ^Mortgage Banli. I. L. R. 21 Calc, j 
366 ; and Badoba Arfnnji v. Damodar Raghunath, \ 
I. L. R. 10 Bom. 486, referred to. Baldeo Bhartlii j 
Y. Husliiar Bingh, Weekly Notes, All. (1895) 46, | 
distinguished. Dip Narain Singh r. Hira Singh. 

[19 All. 527 

14. — Reneioal of mortgage — Priority over subse- 
quent mcumbrajice — Transfer of Property Act {IV 
of 1882), s. 10.] Where a mortgagee, subsequent- 
ly to the execution of the mortgage deed, takes 
another mortgage in renewal of the former deed, 
he has priority over incumbrances subsequent to 
the first deed. Alangaran Chbtti v. Laksh- 
wanan Chettt. 

[20 Mad. 274 

15. — by mortgagor of gyart of the mortgaged 
progyerty — Effect of suck sale on rights of the mort- 
gagee.] The right of a mortgagee to bring any 
portion of the mortgaged property to sale is not 
curtailed by the mortgagor subsequently to the 
mortgage selling a portion of the mortgaged 
property to a third person. Lala Dilaivar Bahai 
V. Bewan Bo'ahiram.l.'L.R, 11 Calc. 2bS\Itama 
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Eayn v. Yerranilli Subbarayudu.l.h, R. o Mad. 
387 ; and Panwar i Bas v. JluJiammad Masliiatr 
I. L. R. 9 All. 690, referred to. .Bhikari Das v. 
Dalip Singh. 

[17 All. 43^ 

16. — Transfer of Progyerty Act {IV of ISS2), s. 88 
— Suit for sale on a mortgage — PurchasG at auction 
sale by decree-holder — PbirtJiev execution sought 
against other gyrogyerty eomgyrised in the mortgage 
— Amount for loliicli decree-holder must give credit 
to mortgagor.] A mortgagee decree-holder, in a 

I suit for sale under s. 88 of the Transfer of Pro- 
perty Act, 1882, brought part of the mortgaged 
: property to sale, and, with the leave of the Court, 
purchased it himselr. The amount realised by 
the sale being insufficient to satisfy the mortgage 
debt, the decree-holder applied for execution 
against the remainder of the property comprised 
in the mortgage : — Held, that the decree-holder 
was not bound to give credit to the mortgagor 
to the amount of the market value of the mort- 
gaged property purchased by him, but only to the 
amount of the actual purchase-money. JBalia- 
hir Parsliad Singh v. Hacnaghten., I. L. R. 16 
Calc. 682 ; Sheonath Boss v. Janhi Prosad Singh, 
I. L. R. 16 Calc. 132 ; and Gunga Per shad v. 
Jawaliir Bvujh. I. L. R. 19 Calc. 4, referred to, 
Muhammad Hdsen Ali Khan v. Thakur 
Dharam Singh. 

[18 All. 31 

if ) Purchasers. 

17. — Second mortgage of progyerty by original 
mortgagor, and first mortgagee paid off-— Possession 
tahen by new mortgagee — S^iit for gyossession by 
gylaintlff as pirchaser in execution — Right of pur- 
chaser to recover — Right of second mortgagee to be 
repaid his advances by plamtiff heepbig alive the 
first mortgage.] On the 10th June, 1885, T mort- 
gaged the property in dispute to G along with 
some other property. In 1886 the plaintiff ob- 
tained a money decree against T, and in execution 
of his decree he caused the property in dispute to 
be sold and purchased it himself, obtaining a 
certificate of sale on the 1st November, 1886. On 
the 13th February, 1888, I'mortgaged the property 
in dispute along with other property to the de- 
fendant and paid off G's mortgage. G thereupon' 
returned the mortgage-deed to Y with a receipt 
for payment endorsed. After payment of G's- 
mortgage the defendant took possession of the 
property. In July, 1888, T executed a further 
mortgage of the property to the defendant for 
Rs. 8,000. On the 30th August, 1888, the plaintiff 
having attempted to take possession was obstructed 
by the defendant. Thereupon the plaintiff brought 
this suit for possession : — Held, that the plaintiff 
was entitled to possession. The mortgage to the 
defendant was subsequent to the plaintiff’s purchase 
of the equity of redemption. The defendant did 
not know of that purchase. He took the mortgage 
from to whom he advanced the money to pay ofif 
the previous mortgage to G. There was nothiug 
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1)0 show that there was any iutention to keep G's 
morfcg-age alive iu favour of the defen<iaut. 
Goluildas Gopaldm v. Puranmal PrcnuukJidaSf 
J. L. R, 10 Calc. 1085; L. R. II I. A. 126, 
distinguished ; — Held, also, that as the plaintiff 
was seeking to recover property which but for the 
defendant’s payment to G would have been 
burdened with G's mortgage, and as the defendant 
when he advanced the money to T to pay off 
that mortgage did not know that T was no 
longer the owner of the equity of redemption, the 
plaintiff should give credit to the defendant for 
the sum paid by him; but as the defendant’s 
mortgage comprised other properties besides the 
one in dispute, the plaintiff should recover posses- 
sion on payment to the defendant of a propor- 
tionate part of G's mortgage-debt, having regard 
to the value of the property in dispute and that 
of the other mortgaged properties. Mahomed 
Sluiuuool Soda v. Shewahrani, 14 B. L. R. 226 ; 
L, R. 2 I. A. 7, followed. Lo:\iba GomaJI v. 
Yishvanath Aairit Tilvankae. 

[18 Bom. 86 

See Yadao Babaji Suryarao v. Ambo. 

[21 Bom. 567 

13 ^ — ^ale in exeeution of decree of mortgaged 
layid — Purchase of eguity of redemgKion hg decree^ 
holder under s. *294 of the Code of Civil Proee- 
dure — Hxeeution of decree in respect of halance — 
Mature of grtee i)aid hg purchaser on the purchase 
of the (‘(lulty of redemption.'] A mortgaged ^ 
certain land to bub remained in posse.ssion 
thereof. Subsequently -I sold a portion of the 
said laud to 6” in consideration of her paying off 
the mortgage-debt due to B. G entered into 
possession, but, was unable to satisfy the debt. 
G died, and _4 sued Cs daughter and legal 
representative, for damages sustained by bim 
from the non-payment of the purchase-money 
by C. A obtained a decree, and the money nob 
being paid as tlierein decreed, applied for exe- 
cution and brouijbt to sale the equity of redemp- 
tion vested iu G by virtue of the sale. By leave 
of the Court A bid at the Court-sale and bought 
the right of redemption and recovered back 
possession of the land sold to G. Subsequently 
he again applied for execution of the decree 
in respect of the balance by attachment of 
certain moveable property, and contended that he 
was bound to give the defendant credit only for 
the price which he actually paid at the Court-sale 
for the equity of redempuou. The defendant 
contended that A was bound to give credit for 
the full value of the land under mortgage : ~ 
Ileld^ that having obtained leave of the Court 
to bid under s. 294 of the Code of Civil Proce- 
dure, A’5 position was that of an independent 
purchaser, and that the price, which an independ- 
ent purchaser must be taken to pay w^heu be 
^buys property under mortgage for a cash pay- 
Anent made bo the mortgagor on account of his 
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equity of redemption, is the cash payment for 
the equity of redemption plus the debt, the 
ain(*unb undertaken to be paid to the mortgagee, 
anl that for these amounts A was bound to give 
credit. Krishnasami Ayyar v. Janakiammal, 

[18 Mad. 153 

XQ.-— Purchase of equity of redemption by sub’ 
sequent mortgagee — Priority of mortgage — Merger 
of former mortgage in decree — Right of subsequent 
mortgagee to Ucep Hie prior incumbrance alive — 
lutentioni] Where there is a subsisting prior in- 
cumbrance, and a subsequent mortgagee advances 
money for the purpose of discharging it, but it 
is for liis banefi-fc still to keep it alive, his right to 
keep it alive is not affected by the fact that the 
prior incumbrauce had at the time taken the 
form of a decree. Adams v. Atigcll, L R. 5 Ch, 
D. 645. followed. Purnamal Chund t?. Yen- 

KATA SUBBARAYALU. 

[20 Mad. 486 

' 20. -^Mortgage of joint qyroqjcrty —Subsequent 
mortgage of iinaseertained shares — Partition — 
Rights of purchasers in execution of decrees of the 
two mortgages— Form of decree.'] Joint property 
b doiiging to an undivided Hindu family consti- 
tuted of five branches was mortgaged to A in 1876, 
and the share of one branch was mortgaged to B 
in 1880. A partition took place in 1881 when the 
mortgagors of ^ had their share allotted to them. 
In 1888 A sued on his mortgage not joining a 
defendant and obtained a decree, in execution of 
which he brought to sale the property comprised 
in his mortgage and purchased it in September, 
1889. In 1889 issued on his mortgage not join- 
ings as a defendant and obtained a decree, in 
execution of which he brought his mortgagors’ 
share to sale and purchased it and obtained pos- 
session iu August, 1889. j 4, in taking possession 

of the property purchased by him, was obstruct- 
ed by 2?, bub an order was made in his favour. 
B now sued for the cancellation of this order 
and for an injunction restraining A for taking 
pos.session of the property from him. The Lower 
Courts decreed that the plaintiff might redeem 
the land on payment of one-fifth of the amount 
of the defendant’s decree. The defendant ap- 
pealed against this decree, the plaintiff taking no 
objections to it ; — Held, on second appeal, that 
the decree was wrong, and that a decree as asked 
for by the plaintiff should be substituted for it. 
Such decree, however, was not to affect the right 
of the plaintiff to sue for redemption ; nor 
of the defendant to enforce his rights as prior 
mortgagee. Verihatanarasavimah v. Raviiah, I. L. 
R. 2 Mad. 103 ; Nanacli Cha.nd v. Teluchdye, I.L.R. 

5 Calc. 265 ; and Birgopal Lai v. Bolaliee, I.L.R, 

5 Calc 269, referred to. Ramanadhan Chetti 
V . Alkonda Fillai. 

[18 Mad. 500 

2.1.— Sale in exeGution of decree on prior unreg'iS' 
tered mortgage— Right of purchaser — Qlaim of 
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iiiidseqnent inortgajee in possession under registered 
mortgage — Rights of such subsequent mortgagee 
where he was not a to the suit on 

mortgage — Right of redemption — Transfer of Pro- 
perty Act {Iv of l8S2j, s. 75.] In October. 
1887, the plaintifi' purchased certain lands at a 
sale held iu execution of a decree passed on an 
nuregistered mortgage effected iu 1862. The de- 
fendant was in possession as mortgagee under a 
subsequent registered mortgagee of 1867. He was 
not a party to the suit ard decree of 1827. The 
plaintiff sued for possession. The defendant 
claimed that the plaintiff could not recover pos- 
session without paying off his (the defendant’s) 
claim : — Held^ that at the execution sale the plain- 
tiff bought the property in dispute free from all 
subsequent incumbrances, subject only to the 
right of the defendant, if he so desired, to retain 
possession : — Tleld^ also, that the plaintiff as pur- 
chaser stood ia the place of the prior mortgagee 
and had a right to possession ; that the defendant 
as subsequent mortgagee could not compel the 
plaintiff to pay off his (the defendant’s) mort- 
gage, but that the defendant not having been a 
party to the suit on the prior mortgage had a 
right, if he washed to retain possession, to pay 
off the plaintiff’s claim. Alolian Alanor Y. Togu 
Uha^ I. L. R. 10 Bom. 224. referred to and fol- 
lowed. Desai Lallubhai Jethabhai V. Mundas 
Kubbrdas. 

[20 Bom. 390 

2d^,— •Registration — Notice — Sale of mortgaged 
qjroperty in execution of a money decree without 
express notice of niorty age— Right of mortgagee 
to enforce mortgage against the property in hands 
of pur chaser— Qiwil Procedure Code (1882), s, 287.] 
A mortgagee under a registered mortgage-deed 
obtained a money decree against the mortgagors 
in some matter other ©than the mortgage, au(i 
sold the mortgaged property iu execution of the 
decree, The mortgage lien was not announced, 
in the proclamation of sale as required by s. 
287 of the Civil Procedure Code (Act XIV of 
1882), and the auction-purchaser had no actual 
knowledge of the mortgage. In a suit brought 
by the mortgagee against the mortgagors and 
the auction-purchaser to recover the mortgage- 
debt by sale of the mortgaged property \—Held^ 
that except in a case of fraudulent concealment, 
the registration of the mortgage was notice to 
subsequent purchasers. The property was there- 
fore liable under the mortgage, and the auction- 
purchaser was bound by it. Dhonbo Balkrishna 
Kanitkar V . Raoji. 

[20 Bom. 290 

(5) MARSHALLING. 

23, — Notice of prior mortgage to subsequent mort- 
gagee — Doctrine of marshalling, Applicability of, 
to mortgages in the Alofussil.'] Before the exten- 
sion of the Transfer of Property Act, 1882, to the 
Bombay Presidency, where two properties had 
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been mortgaged to one person, and one of them 
was subsequently mortgaged to another person 
with notice of the former mortgage Held 
(.JaRDINE, J., dissenting) such subsequent mort- 
gagee had an equity to call for a marshalling of 
the securities iu hia favour so as to require the 
first mortgagee to proceed to realise his security* 
in the first instance out of the property not mort- 
gaged to the second mortgagee. The English 
doctrine of marshalling of securities applies ta 
I mortgages in the Atofussil. Chunilal Vit- 
'' HALDAS 'C. FULCIIAND. 

I [18 Bom. 160 

i 24. — Iransfer of Property Act {IV of 1882), 

; s. '6l~-N'otice of mortgage — R,eglstrationI\ Mere 
registration is not “notice” within the meaning 
I of s. 81 of the Transfer of Property Act (IV of 
! 1882). Shan Maun hi till s;, AI ad r as Building Co ni- 
I pa>ny,\.V. R, 15 Mad. 26S, approved ; Lahshman 
' Das Sarupchand v. Dasrat, I. L. R. 6 Bom, 168, 

I dissented from. It is a notice at or before the 
I time of mortgage, which under the terms of s. 81 
I alone negatives the right conferred by that sec- 
i tion. A purchaser at an execution sale under the 
I second mortgage, whether he be the original 
I mortgagee or not, purchases, not only the right 
of the mortgagor, but all the rii>hts of the mort- 
I gagee acquired up to the sale, including the riglit 
! to insist upon the plaintiff marshalling bis secu- 
j rities, and there is nothing in s. 81 or elsew^here 
' to destroy the right of marshalling by a notice 
j given subsequent to the mortgat-e. Ixderpawan 
■ PEliSHAD r. GOBIND LALL CHOWDHEY. 

! [23 Calc. 790 

i (6) TACKING. 

! 25. — Su hscq uen t a greem cut — Covenant to pay an 

' additional sum — Charge — Com promise.'] In a suit 
I on a mortgage, dated 1878, it appeared that the 
i premises had been mortgaged in 1874, but the 
j mortgagor had been left in possession under a 
! lease; and that a suit brouglit by the mortgagee 
(on the rent reserved by the lease falling into 
arrears) was compromised in 1877 on the terms 
that Rs. 3. 680 should be paid together with the 
amount secured by the mortgage of 1874. The 
instrument of compromise wms not registered, and 
the amount was not paid ; — Held, that the plain- 
tiff’s mortgage w^as subject to the mortgage of 
1874 only and not to the arrangement comprised 
iu the compromise. Queer e : AVhether the compro- 
mise would, if registered, have charged the land 
with'Rs. 3,680, or whether its effect was merely to 
make the equity of redemption conditional on 
payment of that amount, in such a manner as not 
to affect the rights of the subsequent mortgagee. 
Unni V . Nag-ammal. 

[18 Mad. 368 

(7) REDEMPTION. 

(r^) Right of Redemption. 

26 . — Mortgageto a firm— Subsequent mortgage to- 
one onember of the firm for persoJial loan, loitli , 
stipulatioJi for payment of new debt before prior 
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mortgage debt — Right to redeem first mortgage 
independently of Inter mortgage.'^ On the ISfch j 
July, 1877, a fii-m, of wliiob defendants Nos. 1 to i 
4 were members, lent money to .V on mortgage of 
■certain property. Subsequently defendant No. 2 
personally made a further loan to -Y who executed 
two san mortgage-deeds to him of the same pro- 
perty containing stipulations that these bonds 
should be paid before the mortgage of July, 1877. 

JV died, and his widow and heirs assigned the 
equity of redemption of the mortgage of July, I 
1877, to the plaintiff, who sued the defendants to ' 
redeem. The defendants contended that the plain- | 
tiff was bound to pay off the two later bonds as ; 
well as the original morbguge-debt : — that : 
the later loan by defendautTsio. 2 being a personal ! 
loan by him, the firm, as such, had no equity to ! 
insist on its being paid before the mortgage was I 
redeemed, whatever right defendant No. 2 in his : 
personal capacity might have. But in this suit, ! 
which was one to redeem the mortgage, he was a i 
party as member of the firm, and not in his indi- ; 
vidual capacity, and he could not therefore resist ; 
the plaintiff’s right to redeem on any ground i 
based on the promise of the two bonds executed 
to himself. Ohhotalal Govindeam v. Mathue 
■ Keyaleam. 

[18 Bom. 591 

27. — Right to redeem made conditional on pay- 
ment by mortgagor of another debt as well as mort- 
gage debt — Ejfect of that other debt becoming bar- 
red by limitation — Right to redeem mortgage still 
subject to condition.'] A mortgage bond contained 
a clause stipulating that the mortgagors were not 
to redeem the mortgaged property without paying 
not merely the amount of the mortgage debt and 
interest, but also the amount due on a certain 
bond executed at the same time as the mortgage 
in respect of money due under a decree, and that, 

“ unless the whole was paid off, neither the mort- 
gagor nor any one else should have a claim, ” The 
mortgagee subsequently obtained a decree on 
the instalment bond and made several attempts 
to execute it, but failed, his darhhast being even- 
tually rejected as time barred : — Held, that the 
right of redemption was made conditional on 
the payment of what was due on the in- 
stalment bond— a condition which was unsatis- 
fied as long as such sum remained unpaid, al- 
though in contemplation of law there might be 
no longer a bond debt still in existence owing to 
a decree having been passed on the bond, and that 
decree having become barred by limitation. Sun- 
dae Malhae Patel v, Bapuji Shridhae. 

[18 Bom. 755 

28. Decree for redemption omitting to state 
■ consegiienee of non-payment of mortgage-money 
loithin time specified — Limitation — Transfer of 
Property Act (2 F c/ 1882), 6-. 92.1 Where a Court 
gave plaintiff a decree for redemption of a mort- 
gage conditioned on payment by him of the mort- 
-gage-money within a specified time from the 
■date of the decree, but omitted to state in sach 
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decree what would be the consequence of the 
plaintiff’s default in so paying in the mortgage- 
mqney : — Held,, that such omission could not oper- 
ate t?> extend the period available to the plaintiff 
for payment beyond the maximum term provided 
for by s. 93 of Act IV of 1SS2. Jai JCishn v, 
Bkola yath, I. L. R. 14 AIL 529, referred to ; 
BandJmBliagat v. Hnhammad Tagi, I. L. R. 14 All. 
350j dissented from. Wazie p. Dhuman Khan. 

[16 All. 65 

29. — Tioomortgages between the same p> art ies over 
the same property — Right to redeem one ivitliout 
the other — Tacddng —Transfer of Property Act (IV 
of 1882), ss. 61 and 62 — Statute 44 and 45 Viet, cap, 
41, s. 17,] A mortgagee held two mortgages over 
the same property from the same mortgagor, the 
one being a usufructuary mortgage in respect of 
interest only, and the other being a simple mort- 
gage. The mortgagor sued to redeem the usufruc- 
tuary mortgage. The mortgagee objected that the 
mortgagor was bound to redeem both mortgages: — 
Held, that the mortgagor bad the right to redeem 
one mortgage without redeeming the other, and 
that, in the absence of a special contract to 
redeem both mortgages simultaneously, he could 
not be compelled to redeem them both lost. Vitlial 
Hahadev v. Baud valad Muhammad Husen, 6 Bom, 
A. 0. 905, dissented from ; Shuttleworth v. Lay- 
coch, 1 Vern. 245 ; and Jennings v. Jordan, L. R. 6 
Ap. Gas. 698, referred to, Tajjo Bibi v. Bhagwan 
Peas AD. _ 

[16 All. 295 

30. : — Right of mortgagor making default in pay- 
ment of mortgage-money at time fixed by decree for 
redemption — Transfer of Property Act (IV of 
1882), ss, 87, 89, ^2 and 93.] A mortgagor who has 
made default in payment of ihe mortgage-money 
within the time limited by the decree in a suit 
for redemption is not entitled to apply for execu* 
tion of the decree after the time limited. Val- 
LABHA VaLIYA RAJA V.. VEDAPERATTI. 

[19 Mad. 40 

31. — Mortgage with goosscsslon — Sale for arrears 
of revenue caused by default of mortgagee — Sub- 
,wqnent suit by mortgagor for redemption where 
■mortgagee has become the purchaser f\ Where 
mortgaged property was sold at a Government 
sale for arrears of revenue : — Held, that if the 
sale took place owing to the mortgagee’s default, 
it would not affect the mortgagor’s right to 
redeem. The general rule, that a Government 
sale for arrears of revenue gives a title against 
all the world, is subject to the exception that if 
it is caused by the default of a mortgagee, it does 
not take away the mortgagor’s right to redeem 
the mortgage to recover the land. Kalappa v. 
Shivaya. 

[20 Bom. 492 

Rights of redemption and foreclosure — 
Power expressly given to the mortgagee to call in 
his money before the expiry of the term, Ejfeet 
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of, onyrlghtto rede-f^m — Limitation put on 'right 
to redeem— Agreement restraining the right of 
redemptionj] The right of redemption and the ,1 
right of foreclosure are always co-extensive, an^ : 
from the postponement of the former the Court | 
will infer an intention to postpone the latter in i 
the absence of express provision on the point ; | 
where there is suoh express provision, giving the i 
mortgagee power to foreclose at any time, any 
stipulation postponing the mortgagor’s right to 
redeem is unilateral and void of consideration. 

A Court of equity will not enforce any agree- , 
ment in restraint of the right of redemption 
which is oppressive and unreasonable as giving i 
the mortgagee an advantage not belonging to the ; 
contract of mortgage. A mortgagor cannot, by 
any contract entered into with the mortgagee at ! 
the time of the mortgage, give up his right of 
redemption or fetter it in any manner by con- : 
fining it to a particular time or a particular de- ' 
scription of persons. Abdel Hak: r. Gqlam 
JiLAXI. 

[20 Bom. 677 


33. — Transfer of Property Aet (^IV of s, \ 

91 — Right of lessee from ottldar to redeem f\ A 
verumpattom tenant in Malabar claiming under ! 
a lease from the ottldar is entitled to re leem the i 
prior kanom. Paya Matathil Appu c. Kovamel 
Amina, 

[19 Mad. 151 

S4:‘^Sult dy legitimate son of illegitimate mem- 
her of the family to redeem a mortgage made hy a 
previous legitimate owner.l The right of an ille- 
gitimate son in a Hindu family to receive main- 
tenance from the family property is a purely 
personal right and does not descend to his son; — 
Meld, that the legitimate son of an illegitimate ' 
member of a Hindu familjq who, as such illegiti- ' 
mate son, might have ha^ a right to maintenance ■ 
from the property of his father, had no such 
interest in the estate belonging to the family 
as would entitle him to redeem a mortgage i 
made by a previous rightful and iegitimaue owner | 
.of the estate, Balwant Singh r. Roshan Singh. I 

[18 All. 253 I 


35. — Decree giving a defendant, second mortgagee, , 
.a right to redeem a prior mortgage within a fixed I 
period — Pjfeet of appeal — Limitatlo7i.‘\ When a 
decree gives a right of redemption within a ; 
.certain specified period with a certain specified 
result to follow, if redempdon is not made within 
such period, the mere fact of an appeal being 
preferred against it will not suspend the operation 
of such decree, and, unless the Appellate Court ; 
extends the period limited by the original decree, ; 
the right of redemption will be barred if nob i 
exercised whthin the period so limited. The priu- | 
ciple in Jaggar Nath Rande v. Jokltn- Tewari, i 
J. L. R. 18 All. 223, applied. CeiRANJi Lal r. 
pHARAM Singh. 

[18 Ail. 455 
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36. — Transfer of Property Act {Act IV of 1882), 
ss. 87, 89 and 92 — Execution of decree for re- 
demption — Extension of time limited for payment 
of decretal amount.] In the case of a decree for 
redemption or for foreclosure under the Transfer 
of Property Act, 1882, both of which decrees stand 
in this respect upon the same footing, no extension 
of the time limited by the decree for payment of 
the decretal amount can be made except for good 
cause shown, whether the order under s, 87, in a 
suit for foreclosure or the order under s. 93, in a 
suit for redemption, has been applied for or not. 
Poresfi Nath Mojumdar v. Ramjodu Mojnmdar, 
I. L. R. 16 Calc. 246, dissented from; Kanara 
Kurup Y. Govlnda Kurup,\. L. R. 16 Mad. 214, 
distinguished. PtAM Lai! u. Tulsa ICuar, 

[19 All. 180 

See Rajabam Sirgji r. Ghunni Lal. 

[19 AIL 205 

37. —Mortgagee taking other land in exchange 
formortgagedland — Right of mortgagor to redeem 
laiul so taken in e.vchange — Fraud — Forest Act 
{VII of 1878), -5. 10, cl. fl) — Bombay Land 
Revenue Code {Bombay Act V of 1879), s. 56.] 
In 1876 B mortgaged certain laud (Survey Nos. 51 
and o2) to 8, who died, and his brother G succeed- 
ed him. The Forest Department being desirous 
of acquiring the mortgaged land entered into 
negotiations with cr, who admitted that he was only 
a mortgagee. B (the mortgagor) had left the 
village and could nob be found. Under these 
circumstances, it was arranged that (9 should allow 
the assessment to fall into arrear, upon which 
Government would forfeit the holding, and that G 
should receive other land (Survey No. 105) in 
exchange. This arrangement was actually car- 
ried out ; G received Survey No. 105 in exchange 
for the mortgaged land. In the order giving the 
land in exchange, G was styled mortgagee 
The heir of B (the mortgagor) subsequently 
brought this suit to redeem Survey No. 105 from 
the mortgage of 1876. The defendant contended 
that this land was not subject to the mortgage, 
and that by the exchange G had acquired the full 
ownership in it : — Held, that the plaintiff was en- 
titled to redeem Survey No. 105. The mortgagee, 
G, had lost the mortgagor’s equity of redemption 
in the mortgaged laud by fraud, and the land 
(Survey No. 105) which he obtained in exchange 
was therefore subject to the mortgage. He held 
the equity of redemption in this land as trustee 
for the mortgagor. Babaji v. Magniram. 

[21 Bom. 396 

38. — Transfer of Property Act {IV of 1882), ss, 
02 aiid 93 — Decretal money not paid lolthln the 
time limited — Second suit for redemption — Civil 
Procedure Gode,s. 13 — Res judicata — Right of suit, 1 

that a mortgagor, whether under a simple 
or a usufructuary mortgage, who has obtained a 
decree for redemption aud allows such decree to 
lapse by reason of his nob paying in the decretal 
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MORTGAGE — contiwuccl. 

(7) REDEMPTION— 

{a) Right of Redemption — concluded. 

amount within the time limited for payment by 
the decree, cannot subsequently bring a second 
suit for redemption of the mortgage in respect of 
which such infructuons decree was obtained. 
* QoJam Iloosebi v. Alla RulAiee Bcehee, 3 N. W, 02 : 
and Maloji v. Safjaji, I. L. R., 13 Bom. 567. 

followed. Uarl Ravjl Cliiplunliar v, SJiapurjl 
jUorjuasJl Shet, I. L. H. 10 Bom. 461, referred to. 
M'uliammad Samiuddm Xhan v. Mannu Lai, I. E. 
R. 11 All. 380 ; Bamd Acliarl v. Somasundram 
Achari, I. D. R.G Mad. 119; Peviandi y. Angappa, 
I. L. R. 7 Mad, 423; and Eamumii v. Brahma 
jbatton, I. L. R. 15 hlad. 366, dissented from, 
Hay V. Razi-tjd-din. 

, [19 All. 202 

(5) Redemption of Portion of Property. 

Z9. —Breaking up aecuritg —blortg a gee alloiclng 
mortgagor to pay a portion of the mortgage-debt 
and releasing 2 ?art of the mortgaged projoerty— 
Transfer of Property Act (2 V of 1882), 60.] A 

mortgagee by allowing his mortgagor to pay a 
portion of the mortgage-debt and releasing a 
pronortionate part of the mortgaged property 
does not thereby entitle the mortgagor or his 
representative to redeem the rest of the mort- 
gaged property piece-meal. JLirana Animanna, 
Y. Femhjala Periibotuhe, I. L. R. 3 Mad. ‘230 ; and 
Subramanyan v. Mandciyan, I. L. R. 9 Mad. 45.3, 
not followed. Lachmi Narain v. Muhahaiad 
Yusuf. 

[17 All. 63 


^Q^.^^ubsegueat mortgage of same land— Decree | 
on first mortgage— B feet of sale in execution of | 
some of ‘mortgaged land and parehase by subse- | 
gnent mortgagees subject to their own ‘mortgage— 
Subseque?it ' suit by mortgagors for redemption of 
lands other than those sold— Apportionment of 
‘mortgage-debt.'] In 1874, plaintilis mortgaged to 
one is seven fields, of which four were Survey 
Nos. 22. 23, 40 and 41. In 1876, they mortgaged 
these same four fields with other lands to 
the defendants. In 1877, S obtained a decree 
upon his mortgage, and in execution sold only 
Nos, 22, 23 and 41, which realised sufficient ! 
to satisfy his decree. Tlie.se three fields were, 
on the application of the defendants, sold 
subject to their mortgage, and they themselves 
purchased them at the sale. The plaintiffs now 
sued to redeem the remaining lands comprised 
in the mortgage of 1876, exclusive of those which 
had been sold in execution \—Beld, that they i 
were entitled to redeem this part of the mort- 
gaged property, as the mortgagees had themselves 
acquired the plaintiffs’ (mortgagors’) interest 
in "the other^ part and so severed their claim 
under the mortgage : — TJeld, also, that the plain- 
tiffs were entitled to redeem on payment of such 
portion of the mortgage-debt os remained after 
deducting the portion of it to which the lands 
purchased by defendants were liable. PirjadA 
Abmadmiya Pirmaya V. Sha Kalidas Kanji, 

[21 Bom. 544 


MORTGAGE — continued. 

(7) REDEMPTION-CfD^c^?^d6TZ. 

(b) Redemption of Portion of Property — 

concluded. 

41. — Mortgage to co-shaver — Right of one or 
more co-owners to redeem in absence of partition.] 
When several owners of aii undivided share in im- 
moveable property mortgage their share with pos- 
session to another undivided sharer, a smaller 
number than the whole body of co-mortgagors 
cannot sue to redeem the whole mortgage until 
there has been a partition of the property mort- 
gaged among the several co-owners. Marahar 
Aliath Kondarahayil Mamu v. Punjajoatath Kuttu, 
I. L R. Mad. 61, followed ; Ka,ro Ilari Bluive 
V. Vitkalhhat. I. L. R. 10 Bom. 648, distinguished. 
Thillai Chetti V. Ramanatha Ayyan, 

[20. Mad. 295 

(c) Redemption otherwise than on Expiry 

OP Term. 

42. — Agreement in a subsequent deed to postpoie 
redemrption until payment of another debt,] An 
agreement contained in a deed executed for a 
fresh consideration subsequent to a mortgage- 
deed to postpone redemptiou of the mortgage 
until the payment of another debt which has not 
been made a charge on the land, is valid. Krish- 
NAJI i\ Maheshvar Lakshman Gondhalekar. 

[20 Bom. 346 

Qi) Mode op Redemption and Liability to 
Foreclosure. 

43. — Decree for foreclosure yiririy future interest 
— Pfi'ect of as charging mortgaged, ymperty — Trans- 
fer of Property Act {IV \rf 1882), s. 86 — Civil 

Procedure God(\ s. 209.] Where in a decree for 
foreclosure interest subsequent to the decree was 
included in the amount made payable to the 
plaintiff, it was held that such future interest, 
supposing it could be properly awarded, con- 
cerning which no opiniorf was expressed, could 
not be treated as a charge upon the land ; 
but the judgment-debtor was entitled to resist 
foreclosure on payment within the prescribed 
period of the mortgage money and interest up 
to date of decree, the decree-holder being at 
liberty to recover the future interest only 
from the judgment-debtor personally, Bhawani 
Prasad v. Brtj Lal. 

[16 All. 269 

5^6^ Raj Kumar v. Bisheshar Nath. 

[16 All. 270 

(8) FORECLOSURE. 

(a) Right of Foreclosure. 

44. — Bengal Regulation XVII of 1806, ,s‘. 8 — 
Btipulated qmriod — Mortgage by conditional' 
sale.] The term ‘‘ stipulated period,” as used in 
s. 8 of Bengal Regulation XVII of 1806, means 
the full term on the expiry of which the mortgage 
money is payable, notwithstanding that under 
the strict terms of the mortgage the mortgagee 
might he entitled to foreclose at an earlier period. 
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(8) FORECLOSURE 

(a) Right of FoREOLosiTRE™-(?o?i6’Z’«Mr(?^. 

Sarasihala Dahl v. N'and Lai Sen, 5 B. L. R. 389 ; 
&n6.'^Inidad ILusct^i v. Mannn Lai, I. L. R. 3 All. 
509, referred to. Kubra Bibi v, Wajid Kk^an. 

[16 All.^SD 

45. — Bengal Regulation XVII of 1806, s, 8 
— Mortgage 'by eondltional sale — Meaning of 
stimulated period — Petition for foreclosure pre- 
maturely filed — Gontinuanee of right to redeem — 
Construetion of cla.use aceeleraiing 
Under s. 8 of Bengal Regulation XVII of 1806 the 
right of the mortgagee by conditional sale to 
petition for foreclosure does not arise until the 
period stipulated in the proviso for redemption 
has expired. That period is not affected, or 
altered, by a contract in the deed of mortgage, 
making, without reference to redemption, the 
whole principal lent become due upon failure to 
pay interest at a certain time. In a mortgage, 
by conditional sale in tbe English form the 
proviso for redemption was that, on repayment 
of the principal lent, with interest, in three 
years from the date of the mortgage, the land 
should be reconveyed to the mortgagor. The 
deed also contained a covenant that, upon any 
default in payment of the interest half-yearly, 
the whole principal and interest should become 
due. Upon such default made the mortgagee 
filed his petition, under s. 8, for foreclosure, 
before the three years had passed ; aud payment 
not having been made during the year of grace, 
the iQortgagor’s objection was disregarded by the 
Court, and the conditional sale treated by the 
mortgagee as having become conclusive : 
that tbe covehaut accelerating, for other purposes, 
the time at which the principal should become 
due, makiDg no provision for the payment of 
the principal by the mortgagor in order to prevent 
foreclosure, nor referring to the proviso for re- 
demption, could not taken into account in 
determining what was to be regarded as the 
“ stipulated period ” which remained as stated 
in the proviso. Thus the petition had been pre- 
maturely filed. The 8th section of the Regulation 
had not been called into operation, and the right 
to redeem remained. Sarisibala Debi v. Nand 
Lai Sen, 5 B. L. R. 389; 13 W. R. 364; and 
Wooma Okurn Qlwwdliry v. Reharee Loll Mooher- 
jee, 21 W. R, 274, referred to and approved. 
Kishori Mohun Rot v. Ganga Bahu Debi. 

[23 Calc. 228 
[L. R. 22 I. A. 183 

(5) Demand and Notice of Foreclosuee, 

46. — Bengal Regulation XVII of 1806, s, 8 — 
Proeedure — Mortgage by conditional sale— Be- 
mand of payment — Parwanali — " Offieial sig- 
natureX}^ In proceedings for foreclosure of a 
mortgage under Bengal Regulation XVII of 
1806, it is not necessary that the fact that a 
demand for payment was made before the peti- 
tion for foreclosure was presented should appear 
on the face of the proceedings ; it is sufficient if 

W, D 


i MORTaAGE — continued, 

(8) FORBOLOSURE— 

(5) Demand and Notice of Foreoeositrs— 
concluded. 

the plaintiff in his suit for possession shows that- 
the demand was so made. A pgarmanali issued 
under tbe provisions of s. 8 of the abovemen- 
tioned Regulation is not signed as required by . 
I that section with the ’‘official signature*’ of the 
Judge when it bears merely the initials of that 
officer. Madho Persad v. Gajudhav, I. L. R. 11 
Calc. Ill, referred to. Kubra Bibi v. Wajid 
Khan. 

[16 All. 59 

(9) ACCOUNTS. 

47. — Cost of improvements on property —Transfer 
of Property Act (ZF of 1882 ), .5‘, .J3 — Right 

of prior mortgagee to add to the amount secured 
by his mortgage outlay incurred by him in thepre' 
servation of the property mortgaged.'] Where a 
mortgagee of agricultural land had, with the 
consent of his mortgagors, spent money in repair- 
ing a well on the property which had been 
rendered useless from natural causes, it was held 
that such mortgagee was entitled, in a suit by a 
subsequent mortgagee against him for redemp- 
tion, to add the amount so expended to the mort- 
gage-debt to be paid by the plaintiff before he 
could obtain the decree for redemption claimed 
by him. Durga Singh v. Naurang Singh. 

[17 AIL 282 

^S,—Gompound interest on money spent to pro-' 
tect property— Interest on money expended on inu 
provements 'on property .] In a suit on a mortgage 
by conditional sale the mortgagee was held to be 
not entitled to compound interest upon the sum 
spent by him to protect the subject of the secu- 
rity, nor to interest upon the money expended 
by him in its improvement. Kishori Mohun 
Roy V. Ganga Bahu Debt. 

[23 Calc. 22S 
[L. R. 22 L A. 183 

49. — Right of mortgagee in possession to eceecute 
repairs — Go^st of improrements on redemption — 
Transfer of Property Act, s. 72.] Transfer of Pro- 
perty Act, s. 72 (b), does not permit a mortgagee 
in possession to effect improvements. Consequent- 
ly in a suit for redemption tbe costs of such im- 
provements cannot be legally charged against the 
mortgagor seeking to redeem. Arxjnachella 
CHETTI SlTHAYI AMMAL. 

[19 Mad. 327 

50. — Vakie of improvements on redemption, 
Bepreciation of, between decree a.nd date of redemp- 
tion.] A decree for the redemption of a Itanom 
in Malabar was passed in December^ 1894, when 
there were on the land improvements in the form 
of trees, &c.. to the value of Rs. 1,429. Within 
the six months limited by the decree for redemp- 
tion, the mortgagor applied for execution, and it 
appeared that the value of improvements had 
diminished by the loss of trees to the value of 
Rs. 167. The loss was the result of want of water 

28 
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MORTGAGE — concluded, 

(9) ACCOUNTS— 

and was cot attributable to neglect on the part of 
the mortgagee : — that the loss should fall 
on the mortgagee. Krishxa. Patter v, Srini- 
vasa Patter. 

[20 Mad, 124 

51 .— ' chase of ‘Mortgaged 2) rope rtn hy decree- 
holder for inadequate 2 orice — Might of purchaser — 
Jmproi'cments, Might to value of, on redemption, "I 
A mortgaged land to B, and then to C, B sued 
on his mortgage and obtained a decree for sale 
without joining as defendant (7, of whose mort- 
gage he had notice ; D, the son of the decree- 
holder, became the purchaser in execution and 
improved the land at a considerable cost. G now 
.‘iued the sons and representatives of A and B 
(both deceased) on his mortgage, and sought a 
decree for sale : —Held, that the purchaser was 
nob entitled to allowances for improvements. Ran- 
•GAYYA CHBTTIAR V, PARTH AS ARATHI NaICKAR. 

[20 Mad. 120 

MORTGAGEE. 

See Civil Procedure Code, s. 244— 
Parties to Suit. 

[16 All. 284 

, Acknowledgment by. 

See Limitation Act, s. 10— Acknow- 
ledgment OF OTHER Rights. 

[18 All. 458 

5 Effect on, of order against mort- 
gagor. 

See Sale for Arrears op Rent — In- 
cumbrances. 

[22 Calc, 364 

not party to suit, Liability of, 

for costs. 

See Costs— Special Cases— Partition. 

[21 Calc. 904 

, Possession of. 

See Mamlatdar, Jurisdiction op. 

[19 Bom. 289 

, Rights of. 

See Cases under Mortgage — Sale of 
Mortgaged Property— Rights of 
Mortgagees. 

See Sale in Execution of Decree- 
Distribution OP Sale-Proceeds. 

[18 Bom. 684 

MORTGAGOR AND MORTGAGEE. 

See Estoppel— Denial op Title. 

[18 Ail. 329 

Limitation Act. Art. 144— Adverse 
Possession. 


MORTGAGOR AND MORTGAGEE- 

concluded, 

See Gases under Mortgao a. 

See Sale for Arrears of Rent — In- 
cumbrances. r 

[22 Calc. 364 

MOSQUE, MANAGEMENT OP. 

See Mahomedan Law— Endowment. 

[18 Bom. 401 

MOVEABLE PROPERTY. 

See Attachaient — Attachment be- 
fore Judgment. 

[16 All. 186 

See Criminal Breach of Trust. 

[23 Calc. 372 

See Perpetuities, Rule against. 

, Disposition of. 

See Hindu Law — Widow — Power of 
Widow— Poaver of Disposition or 
Alienation. 

[21 Bom. 170 

, Suit on pledge of. 

Sec Limitation act, Art. 57. 

[22 Calc. 21 
[17 All. 284 

MULTIFARIOUSNESS. 

See Joinder of Causes of Action. 

[17 All. 274 

1, — Misjoinder of causes of action — Misjoinder 
of qyarties—Givil Procedure Code (1882), ss. 28, 
31 . 373 and 378 — Error not affecting merits of suit 
— Withdrawal of suit — Meaning of cause of uc- 

tlonf] Where a plaiuti^, alleging himself to be 
entitled on the death of a Hindu widow to the 
possession of certain immoveable property upon 
the death of such widow, brought a joint suit 
against three sets of defendants, being persons 
to whom the widow in her lifetime had by 
separate alienations transferrei separate portions 
of the property claimed ; that such suit 
I was bad for misjoinder of both parties and 
; causes of action, and that a. 578 of the Code 
of Civil Procedure could not be applied to cure 
the defect ; but the plaintiff was allowed on 
terms to withdraw his suit as against two out 
of the three seta of defendants with liberty to 
bring a fresh suit on the same cause of action. 
Vas’udeva ShanhhagaY. Kuleadi Narnapai, 7 Mad. 
290 ; Banes Krishnn v. Koondun Lai, 2 N. W. 221; 
Koondim Lai v. Himniut Singh, 3 N.-W. 86 ; War 
Singh Das v. Uangal Dulcg, 1. L. ll. 5 AH. 163; 
Kachar Bhoj Vaija y. Bai Rathore,! L. R. 7 Bom. 
289 ; Sudhendu Mohun Roy v, Durga Das, I. L. R. 
14 Calc. 435; and R un Narain But v. Annoda 
Prasad Joshi,!, L. R. 14 Calc. 631, referred to. 
GtAneshi Lal V. Khairati Singh. 

[16 AIL 279 


[18 Bom 51 
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:MaLTIPARIOUSNESS--co/iiiM?^^i. 

2. — Misjoinder of causes of action — Gloll Pro- 
^ccdure Code (1882), ss. 31, 45 and 5H—Petam of 
2Jlahit.(\ The term ‘'cause of action” as used in 
^s. 31 and 45 of the Code of Civil Procedure is there 
ms3d iu the same\ense as it is used in Eng'lish law, 
i.c., a cause of action means every fact which it 
would be necessary for the plaintiff to prov^, if 
'traversed, in order to support his right to the I 
judgment of the Court. It does not comprise 
every piece of evidence which is necessary to 
■prove each fact, but every fact which is necessary 
to be proved. Where three plaintiffs brought a 
'joint suit for the possession of immoveable pro- 
perty, in which two of them were claiming half 
'the property under a title by inheritance, and the 
third was claiming the other half of the property 
in virtue of a sale thereof to him by the first two 
iplaiutiffs, held that the suit so framed was bad 
for misjoinder of causes of aotiou, and that ^ 
the plaint should be returned, that the plaintiffs 
•might elect which of them should proceed with 
the suit. Jagohandhoo Dutt v. Masegk, W. E,. 
(186-1), 81 ; Annund Chander Gkosc v. Kooiul 
Narain Ghose, 2 W. R. 219; Prcni Shoo’k v. 
Pheelioo, 3 Agra 242 ; Gooli v. Gill, L. R. 8 0. P. 
107; Head v. Broun, L. R. 22 Q. B. D. 128; 
'Suinrthwalte v. Ilannag, L, R. (1894) A. C. 494 ; 
"Chand Kour v. Pavtal) Singh, I. L. R. 15 Calc. 98 ; 

L. R. 15 1. A. 156 ; Marti v. Bhola Ram, I. L. R. 

16 All. 165; Nusserwanji Merwanjl Panday v. 
Gordon, I. L. R. 6 Bom. 266; ItamanvjaY. Dem- 
nayaha, I. L. R. 8 Mad. 361 ; and Rain Sewak Singh 
V. jVakohed Singh. I. L. R, 4 AH. 261, referred to. 
-Salima Bibi v. Mohammad. 

[18 AIL 131 

'3, — Misjoinder of causes of action^ Sait hy one 
‘Maintlff claiming Vy inheritance and another 
■claiming as assignee from the first —Glvll Procedure 
'Gode, ss. 31, 45 and 53.] Where two plaintiffs 
ijoined in a suit for the recovery of immoveable 
vproparty, the one claiming a title by inheritance 
■and the other a title by assignment from the first 
plaintiff, it was held that the suit was bad for mis- 
j oinder of causes of action. Salima Blhi v. MaJiain- 
'mad, I, L. R. 18 All. 131, followed. Rahim 
Bakhsh Amiran Bibi, 

[18 AIL 219 

4 ^ — Misjoinder of causes of action and of parties 
,, — Civil Procedure Code, s. 53 — Sadt to set aside 
:deed in fraud of creditors— Amendment of plaint.^ 
Meld that several creditors, to each of whom 
separate debts were owing by the same debtor, 
could nob sue jointly for the avoidance of a deed of 
gift executed by the debtor, which deed was . 
alleged to have been made fraudulently withiuteut ! 
to defeat or delay the executant’s creditors, the j 
-cause of action of each separate creditor nob j 
being the same as that of the others. Rajjd I 
Kdar V, Dbbi Dial. 

[18 AIL 432 

5 ^ — -Salt for ejectment — Sait against several de- 
fendants —Parties, Joinder of — Oause of action.'] 
In a suit for ejectment against several defendants 1 
who set up various tible-^ bo diSereub parts of the ' 
daud claimed there is only one cause of action, nob i 


; MULTIFARIOUSNESS-concladed. 

several distiucb and separate causes of action. 
So held, setting aside the decree of the DisfcT-ict 
Judge who had dismissed the suit for misjoinder 
of causes of action. Ishan Chcjnder Hazra??. 
Rameswar Mondol. 

[24 Calc. 831 

6 . — Misjoinder of causes of actions — Joindei\ 
of several golaintlffs in 'respect of separate causes 
of action — Oontribution, Suit for — Civil Proce- 
dure (duc/e? (1882), s. 678 — Irregularity affect- 
ing merits.] The plaintiffs, who were husband 
and wife, brought a suit to recover a certain 
sum of money, part of which was alleged to 
have been paid by plaintiff No. 1, who was a 
co-sharer with the defendants in two patnls 
to save the goatuis from being sold for arrears 
of rent ; and the remainder by plaintiff No. 2 
who alleged that she had a subordinate miras 
talnh under the two patnls granted to her by 
plaintiff No. 1, and that the sale would have 
resulted in the cancellation of her miras taluh. 

In appeal it was contended by the respon- 
dents, in support of the decree made by the 
Court below disnlissiug the claim of plaintiff 
No. 2, that the claim was liable to dismissal by 
reason of its involving the misjoinder of plaintiffs 
wich different causes of action. This objection 
had been raised in the written statement, and 
the Court was asked to raise an issue on the point. 
In answer to this contention it was urged by the 
appellants that, as the respondents went to trial 
upon the merits, it was nob open to them to urge 
any objection like this to the frame of the suit 
on appeal: — Held, that the suit was bad for 
misjoinder of plaintiffs, as the suit of plaintiff 
No. 2 ought properly to have been brought against 
all the holders of the patnls, including plaintiff 
I No. 1, and not merelv against the defendants in 
i the suit: — Held, fuither, that it was open to the 
I respondents to raise the objection as to misjoin<ler 
in appeal. Tarinee Gimirn Ghose v. Hunsman Jlia, 

■ 20 W. R. 240, distinguished ; Smurthwaite v, 
llanuay, L. R. (1894), A. C. 494, referred to. 
i Mohima Chandra Roy Chowohry v. Atul 
Chandra Chakravarti Chowdhry. 

[24 OrIc. 540 

MUNIGIPAL BOARD. 

, Power of. 

See N.-W. P. and Oude Municipalities 
act, 1883, S. 55. 

[19 AIL 313 

, Secretary of. 

See Stamp Aor, Soh, I, Art. 22. 

{19 All. 293 

MUNiaiPAL COMMISSIONER, ELEC- 
TION OF. 

See Calcutta Municipal Consolida- 
tion Act, s. 31. , 


[22 Calc. 717 
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MUNICIPAL COMMISSIONER. ELEC- 
TION OP — conoluded. 


Sec JURISBIGTION Oi-' ClYIL CCYRT— 
Municipal Bodies. 

[24 Calc. 107 

5 Order of District Judge as to. 

See Superintendence oe High Court 
— Civil Procedure Code, s. 622. 

[21 Bom. 279 


MUNICIPAL COMMISSIONERS, 
POWER OP, TO INSTITUTE PRO- 
CEEDINGS UNDER PENAL CODE. 


Sec Bengal Municipai 

183. 

MUNICIPALITY. 

, Chairman of. 


L Act, 1884, s. 
[22 Calc. 131 


See Magistrate, Jurisdiction of— 
General Jurisdiction. 

[23 Calc, 44 


MUNSIP, JURISDICTION OW-anitd, 

diction of the- Jfunsif — Valuation of su/t.] A suit 
valued at Rs. 9.50, was brought in the Munsif’.-^- 
Court to recover possession of certain lands on 
the ground of illegal dispossession. No mesne 
profits up to date of suit were Claimed, but ther 
plaint prayed that such mesne profits h’om date 
of guit to recovery of possession, as might be 
ascertained in execution of decree, should he- 
awarded to the plaintiff. The Munsif gave a 
decree in accordance with the prayer of the 
plaint. The plaintiff then asked that the mesne 
profits might be assessed, and in his petition he 
roughly estimated them at Rs. 1,695, and there* 
upon it was held both by the Munsif, and cn 
appeal by the District Judge, that the Munsif 
had no jurisdiction, as he could not give a decree 
for more than Rs. 1,000 : — Held, on appeal to the* 
High Court, that the Munsif had jurisdictiou 
to ascertain the mesne profits, and to give effect 
to the order made in his decree in the suit, not- 
withstanding that the amount to such mesne 
profits, when added to the value of the suit, 
might come to a sum in excess of the pecuniary 
jurisdiction of his Court Rameswai: Mahton 
V , Dilu Mahton. 

[21 Calc. 550’ 


, Notice to. 

See Bom BAT District Municipal Act, 
1873, s. 33. 

[21 Bom. 187 

, Suit against. 

See Bombay Disteiot Municipal Act, 
1884, s. 48. 

[18 Bom. 19 

, Suit by. 

See Limitation Act, Art. 149. 

[19 Mad. 154 

MUNSIP, JURISDICTION OP. 

See Execution of Decree— Transfer 
OF Decree foe Execution and 
Power of Court, &c. 

[17 Mad. 309 
[22 Calc. 764 

See Res judicata— Competent Court- 
General Cases. 

[18 Mad. 267 

See Sale in Execution op Degree— i 
Invalid Sales— Want of Juris- i 

DICTION. j 

' [16 Ail. 11 I 

See Valuation op Suit— Suits. 

[22 Calc. 692 
[24 Calc. 661 

X^-~-J)ecree containing ovdenfoc ascertainment of 
mesne profits from date of suit to date of recovery 
'"of possession — Effect on giirisdietion of suck mesne 
yfoffs added to amount of ^decree exceeding Juris- 


2. — Provincial Small Cause Courts Act (/A' of 
1887), 5. 23 — Jurisdiction of Small Cause Court tm 
return a plaint for presentation to an ordinary- 
Civil Court tvlicai the title of the plaint if is goes- 
turned — Suit for damages for use and oeeupation- 
—Code of Civil Procedure (1882), ss. 646 A anJ 
646i7.] In a suit for damages on account of 
use and occupation of land brought in a Court 
of Small Causes, exception was taken to -<4he 
plaintiff’s title. The plaint was returned by the 
Judge, under s. 28 of the Provincial Small Cause 
Courts Act (IX of 1887), for presentation in the 
ordinary Civil Court, and it having been present- 
ed to the Munsif, he tried the suit, and passed a 
decree in favour of the plaintiff. On appeal, the- 
Subordiaate Judge reversed that decree, holding 
that the Munsif had rro jurisdiction to try 
the suit '.—Held, that under s. 23 of the Provin- 
cial Small Cause Courts Act the order of the- 
Small Cause Court Judge was regularly made, 
and the Munsif had therefore jurisdiction to en- 
tertain the plaint. Semhle : Having regard to 
the provisions of ss. 646A and 646B of the Code of 
Civil Procedure, it is doubtful whether the Appel- 
late Court would have been right in di.smissiug, 
the suit for want of jurisdiction, even supposing 
that the order made under s. 23 of the Provincial 
Small Cause Courts Act had not expressly conferr- 
ed jurisdiction upon the Munsif. Mahamaya. 
Dasya V . Nitya Hari Das Baiiugi. 

[23 Calc. 4251 

3. — Suit for share of undivided property — 
Madras Civil Courts Act {Afadras Act III of 
1873), s. \'il~Suits Valuation Act (177 of 1887), 
s, 8.] Persons entitled to a share in certain 
lands of a village only part of which was held 
in severally, executed a mortgage of part of the 
lands due to their share. The mortgage con- 
tained a description of the land comprised therein 
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:MUNSIP, jurisdiction OF-~oontd. I MUNSIP, JURISDICTION OF~coiiold, 


bj patnimli numbers and admeasurement. The 
mortgaged property was brought to sale in exe- 
cution of a mortgage- decree and was purchased 
by^the present plaintiff. The plaintiff now sued 
for the apportionment and possession of the 
■share to which he w^as entitled, and stated the 
value of the suit to be the value of the Sj^iare 
claimed by him, , Rs, 1,870, and not that of 
the entire property. The defendants were the 
mortgagors and the other persons interested in 
the laud, their respective shares not having been 
ascertained and demarcated ; — Tleld^ that the suit 
was within the jurisdiction of a District Munsif. 
ClIAKltAPANI AsaRI V. NaRASIKGA RaU. 

[19 Mad. 56 

-/±.~~piV!l Procedure Code (1882), w. \l— p>ro> 
XHnclal Bouill Cause Courts Act (IX of 1887). 

>v. 16 — Suit which may he filed iu more than one of I 
^aweral Courts — Choice of forumC] Where a suit ! 
iiiay be died in more than one of several Courts, | 
it is a generaj principle of law that the plaintiff ; 
may select the foruoi in which to bring the suit, i 
Where a plaintiff sued in a District Munsif’s Court. ' 


the District Munsif. The decision of the District 
Munsif having been confirmed on appeal, the 
unsuccessful claimant preferred a petition to 
the High Court under s. 622, Civil Procedure 
Code: — Held^ihcAs the interpleader suit was not 
within the jurisdiction of a Provincial Small 
! Cause Court, and was rightly brought on the 
ordinary side of the District Munsif’s Court, and 
consequeuoly where the petitioner’s remedy was 
by way of .second appeal the petition for revision 
was not admissible. Tirupati Raju v. Vpssam 
Rajq. 

[20 Mad. 155 

7. — Village Munsif — Madras Village Courts Act 
(Madras Act I of 1889), 5. 13 ('d) ~ LaiidP 
Meaning of — Suit for rent of house,'] In Madras 
Act I of 1889, s, 13, proviso 3, the word “land” 
includes land covered by a house, and consequently 
a suit for house-rent unless due under a written 
contract signed by the defendant is not cognizable 
in a Village Munsif’s Court. Narayanamma y. 
Kamakshamma. 

[20 Mad. 21 


having jurisdiction at the place where the money j 
due under a contract was to be paid, there being '■ 
no Small Cause Court having jurisdiction at such ' 
place that the jurisdiction of the District ! 

Munsif was not ousted by the fact that there was ! 
in existence at the date of suit a Small Cause i 
■Court having jurisdiction at the place where the ! 
contract wa.s made. Ratnagiri Pillai y. Vava j 


vIURDBR. 

See Culpable Homicide. 

[18 AIL 497 

See DacOITY. 

[16 All. 437 
[17 AH. 86 


Rayuthay . 


See Sentence— General Cases, 


[19 Mad. 477 


[22 Calc. 805 


— d urisdlction to execute decree passed hg 
him in Small' Cause Court case after his powers 
as Small Cause Court Judge have 'heen withdrawn i 
— Civil Procedure Code, s. 649 — Provincial Small I 
Cause Courts Act {IX of 1887), 35 (\)— Madras 

Civil Courts Act (Madras Act III 1873), ,s\ 28.] j 
Under Madras Act 111 of 1873, s. 28. a Munsif •: 
was invested with tlie powers of a Small Cause i 
Court’s Judge for the' trial of suits cognizable by ! 
such Court up to Rs. 200 iu value. Subsequent j 
to decree but prior to execution, his powers as ; 
''Small Cause Court’s Judge were withdrawn by ■ 
notification in the Gazette <7, that applica- j 

tion for execution must be made to the Court in - 
which the Small Cause Court’s jurisdiction vested i 
at the date of the application. Zemindar of | 
Vallur and Gddur V. Adinarayudu. j 

[19 Mad. 445 i 

I 

Q,—- Civil Procedure Code (1882), ss. ilO and 622 ' 
— Interpleader suit — Claim for compensation * 
-awarded under Land Acquisition Act — Provincial ! 
Small Cause Court Act (IX of li%^l)—Suijeriuten‘ | 
dcnce of High Court.] Land having been com- 
pulsorily acquired under the Land Acquisition Act 
■for the purpose of the East Coast Railway, the 
compensation was fixed at Rs. 468. A conflict 
having arisen as to the right to receive the com- I 
peasation, and the District Court having declined ' 
to determine it under the Land Acquisition ■ 
Act, s. 15, an interpleader suit was instituted on 
• behalf of the Secretary of State in the Court of 


See Unlawful Assembly. 

[22 Calc. 306 

See Verdict of Jury — General Cases. 

[20 Bom. 215 

, Abetment of. 

See Jurisdiction of Criminal Court- 
Offences ONLY PARTLY COMMITTED 
IN ONE District— ABETMENT. 

[19 Bom. 105 

— Penal Code {Act XLV of 1860), s, 302 — 
Absence of proof of common intention to cause 
death.] Where three prisoners assaulted the 
deceased and gave him a beating, in the course 
of which one of the prisoners struck the deceas- 
ed a blow on the head, which resulted in death : — 
Held, that in the absence of proof that the pris- 
oners had the common intention to inflict injury 
likely to cause death, they could not be convicted 
of murder. Quben-Empress v. Duma Baidya. 

[19 Mad. 483 

MUTUAL ACCOUNTS. 

See Limitation Act, Art. 85. 

[17 Mad. 293 

NATIVE CHRISTIANS. 

See Converts. 

[20 Bom. 53 
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NATIVE RULER, SUIT AGAINST. 

See Jurisdiction of Civil Court— 
Foreign and Native toEERS. 

C21 Bom. 351 


NATIVE STATE, PERSON BOML 
OILED IN. 


See Letters of Administration. 

[21 Calc. 911 


NAZIR. 

of mosque. 

See Mahomed AN Law— Endoiyment, 

EIS Bom. 401 


, Power of. 

See Penal Code, s. 186. 

[22 Gale. 596, 759 

NECESSARIES. 


See Guardian — Duties and Powers of 
Guardians. 


[20 Bom. 61 


Bond executed for. 

See Minor-Liability on Contracts. 

[21 Calc. 872 


, Expenses of legal proceedings 

as. 


See Minor— Representation of Minor 
in SUIT.S, 

[17 Mad. 257 

See Pleader— Remuneration. 

[17 Mad. 306 

NEGLIGENCE, 

See CarrieRvS Act, s. 6. 

[24 Calc. 786 

See Causing Death by Negligence. 

[16 AU. 472 

See Civil Procedure Code, s. 102. 

[22 Calc. 8 

Contributory. 

See Encroachment. 

[17 Mad. 368 

NEGLIGENT ACT. 

■ See Public Health, Offence affect- 
ing. 

[24 Calc. 494 

NEGOTIABLE INSTRUMENTS. 

, Suit on. 

See Limitation Act, Art. 159. 

[23 Calc. 573 


NEGOTIABLE INSTRUMENTS ACT' 
(XXVI OP 1881). 

See Cases under Hundi. 

See Jurisdiction— Causes of Juris- 
diction-Cause of Action.^ 

[20 Bom. 133- 

— , ss. 8 and 9. 

See Promissory Note — Assignment 
OF, AND Suits on, Promissory' 
Notes. 

[17 Mad. 461- 


, S. \Z,—JS^egotia'ble instnment — Promise- 

80 .ry.note — Peferenoe in the noteto collateral secu- 
rity ^ Effect of —Deposit of title-deeds. An in- 
strument, signed and bearing a 1-anna stamp, was 
in the following terms, viz., “on deposit of title- 
deeds named herein below for value received by 
me, I promise to pay three months after date 
Rs. 160 to M ^ or order,” then followed the- 
details of the title-deeds : — • Hold, that the 
instrument was a negotiable instrument. Rama 
V . Sesha. 

[17Mad. 85‘ 


s. 46. 

Sec Promissory Note — Assignme>?t of, 
AND Suits on, Promissory Notes. 

[17 Mad. 197' 

, s. 118. 

See Onus of Proof— Documents j^e- 
LATJNG TO Loans, Execution of,, 
AND Consideration FOR. 

[20 Bom. 367; 


NEW TRIAL. 

See Civil Procedure Code, s. 108. 

- [21 Calc. 26D' 

See Evidence Act, s. 167. 

[19 Bom. 74^^ 
Sec Cases under Small Cause Court, 
Presidency Towns—Practice and - 
Procedure— New Trials. 

Verdict op Jury — Powder to 
Interfere with Verdicts. 

[19 Bom. 749- 

, Application for. 

See Pleader— Appoint.ment and Af* 
pearance. 

[20 Bom. 293: 

, Application for, Statement of. 

case on. 

See Small Cause Court, Presidency 
T ow^Ns — Practice and Proce- 
dure-Reference to High Court. 

[20 Mad. 358 . 
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NEXT PRIBISFD. 

See Compromise— C oMPEOMiSE of Suits 
UNDER Civil Procedure Code. 

[17 All. 531 

» See Lunatic. 

[19 Bom. 135 

See Minor-Representation op Min^or 
IN Suits. 

[21 Calc. 866 
[17 Mad. 257 
[21 Bom. 88 

, Liability of, for costs of proceed- 
ings repudiated by minor. 

See Minor — Representation op Minor 
IN Suits. 

[17 Mad. 257 

, Negligence of. 

See Civil Procedure Code, s. 102. 

[22 Calc. 8 

, Suit instituted by. 

See Practice— Civil Cases— Party at- 
TAINING MaJORII'Y. 

[22 Calc. 270 

, Suit by minor without. 

Sec Waiver. 

[19 Mad. 127 


NORTH-WESTERN PROVINCES 
LAND REVENUE ACT (XIX OP 
1873). 

s. 3, cl. 8. 

See Deed— Construction. 

[18 All. 388 


, s. 62. 

See Pre-epmtion— Construction op 
Wajib-ul-arz. 

[17 All. 447 

, s. 64. 

See Jurisdiction op Civil Court — 
Rent and Revenue Suits, N.-W. P. 

[19 All. 452 

s. 65. 

See Co-sharers — General Rights in 
Joint Property, 

[18 All, 129 

, s. 77. 

See Landlord AND Tenant — Constitu- 
tion OP Relation— Generally. 

[16 All. 209 


NORTH-WESTERN PR G VI N CBS' 
LAND REVENUE ACT (XIX OF 
1873) — eonchided, 

S. 113. — Object ion filed after time limited 

by Court hit before action tahen under s, 113.] 
Held^ that the provisions of rs. 214 and 219 of Act 
XIX of 1873 do not apply to an em f arte decision 
of a question of title by a Court of Revenue 
acting under s. 113 of the said Ao^t-. — Held, also^ - 
that a Court of Revenue acting in partition pro- 
ceedings under s. 113 of Act XIX of 1873, was 
not precluded from dealing with an objection 
brought before it merely by reason of such objec- 
tion not having been filed within the time limited 
by the Court for filing objections, the Court not 
having up to that time taken any action under 
s. 113 of the said Act. Muhammad Abdul Karim 
V. Muhammad Shadi Khan, I. L. R, 9 All. 429, 
distinguished. Tulsi ?rasad v. Matru Mal. 

[18 All. 210 


, ss. 113 and 114. 

See Appeal— N.-W. P. Acts— N.-W. P, 
Land Revenue Act. 

[18 All. 210 

See Res Judicata— Competent Court 
— -Hevsnue Courts. 

[18 All. 59 

, s. 214. 

See Appeal— N. W. P. Acts— N.-W. P. 
Land Revenue Act. 

[18 AIL 210 

, s. 219. 

See Appeal— N. W. P. Acts— N.-W. P. 
Land Revenue Act. 

[18 AIL 210 

, ss. 222—231. 

See Arbitration— Arbitration under 
Special Acts— N.-W. P. Land Rev- 
enue Act, 

[18 All. 172 


, s. 241. 

See Jurisdiction of Civil Court- 
Rent and Revenue Suits, N -W. P. 

[18 All. S4Q 


[19 All. 127 


, s. 257, 

See Pre-emption— Right of Pre-emp- 
tion. 

[17 AU. 220 


NORTH-WESTERN PROVINCES 
RENT ACT (XII OP 1881). 

See Landlord and Tenant— Payment 
OP Rent — Non-payment. 

[18 All. 290 ' 
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NOBTK- WESTERN PROVINCES 

. KENT ACT (XII OP 1881) — continued. 


NORTH-WESTERN PROVINCES 
RENT ACT (XII OP 1881)- continued. 


1, — s. 7. — Usufructuary mortgage of zemindari 
i itcl. 7 idiug sir — Losing or parting loitli giroprietary 
right in a melted — Ecc-proprietary tenant.'] A 
2 .emindar who makes a iisafructuary mortgage 
of his zemindari including his sir laud does not 
so lose or part with his proprietary rights” 
within the meaning of s, 7 of Act XII of 

*1881 as to become an ex-proprietary tenant of his 
sir land. Bhagwan Singh v. AJnrli Singh, I. L. 
R. 1 All. 4 59 ; and Indar Sen v. Nauhat Singh, 
I. L. R. 7 All. 553, referred to, and the judgments 
of the minority of the Court, in the latter case 
approved. JUdali Ram v. Natliu- Lai, I. L. R. 
15 All. 2l9 ; and Jarao BihiY. Kifayai Jli Khan, 
Weekly Notes, All. (1893) 177, referred to. Madho 
Bharthi V. Barti Sinqh. 

[16 AIL 337 

2. — S. 7. — EX'pn'opvietary tenant — E>v- proprie- 
tary tenancy arising on sale of part of the zeniin- 
dads share.] In order that the provLsions of 
s. 7 of Act XII of 1881 may come into oper- 
ation, it is not necessary that the zemindar 
should lose or part with his proprietary rights in 
respect of the whole of his interest in the niehal. 
Bhawani Prasad v. Ghulam Muhammad. 

[18 AIL 121 


, s. 9. 


See Jurisdiction of Civil Court- 
Rent AND Revenue Suits, N.-W. P. 

[16 AIL 325 

See Landlord and Tenant — Transfer 
BY Tenant. 

[16 AIL 398 

See Right op Occupancy — Transfer 
OF Right. 


s. 31. 


[17 AIL 33 


Sec Landlord and Tenant— Transfer 
BY Tenant. 


[18 AIL 354 


s. 34. 

See Interest' — Miscellaneous Cases 

Arrears of Rent. 


[18 AIL 240 

s. 36. 

See Jurisdiction op Civil Court- 
Rent AND Revenue Suits. N.- vv. p 

[19 AIL 456 

■, s. 36. 

See Res judicata — Competent Court 
— Revenue Courts. 

[18 AIL 270 

■ s. 39. 

See Res judicata — Competent Court 
— Revenue Courts. 

il8 All. 270 


s. 42.-.1 ssessrnent of price of crops belong- 

ing to an evicteul tenant — Effect of such assessment.] 
Held, that where a land-holder, having ejected 
a tenant npon whose holding tnere are groWing 
crops, applies under s. 42, cl. (cO of Act XII 
f7f iSSi, for assessment of the price, he is bound 
by rhe assessment which the Revenue Court may 
make, and cannot afterwards refuse to pay the 
price fixed. Sham Lal ?*. Chokhe. 

[19 AIL 68 

Affirmed on appeal under the Letters Patent. 
Sham Lal v. Chokhe. 

[19 AIL 464 


5 s. 93. 

See Co-SKAREES — S uits by Co-sharers 

WITH RESPECT TO JOINT PROPERTY 

—Miscellaneous Suits. 

[16 AIL 28, 333 
[17 AIL 423 

See Jurisdiction op Civil Court — 
Rent and Revenue Suits. N.- vV.-P. 

[16 AIL 496 

See Subordinate Judge, Jurisdiction 

OF. 

[16 AIL 363 

, s. 94. 

See Co-SHABERS— S uits by Co-sharers 
WITH RESPECT TO JOINT PROPERTY 

—Miscellaneous Suits. 

[16 AIL 28, 333 


, s. 95. 

See Jurisdiction of Civil Court- 
Rent and Revenue Suits, N.-W.-P. 

[18 All. 340 
[19 AIL 34, 452, 456 

See Jurisdiction of Civil Court- 
Revenue Courts — Orders of 
Revenue Courts. 

[19 AIL 101 

See Res judicata— Competent Court 
— Revenue Courts. 

[18 AIL 270 


, s. 96. 

See Jurisdiction op Civil Court- 
Revenue Courts — Orders of 
Revenue Courts. 

[19 All. 101 

See Res judicata— Competent Court 
—Revenue Courts. 

[18 AIL 270 


, S. 181 and S. Vl9.--0l>jeetion dismiss- 
ed for want of prosecution — Suit to set aside Sale- 
Limitation.] The limitation provided by 3. I8l 



{ SSI ) 


DIGEST OF GASES. 


{ 882 ) 


KORTH- WESTERN PROVINCES 

RENT ACT (XII OP lBQl)---concluded, 

cl. {1) of Act XIT of 1881 is none the less 
operative because the order under s. 179 of the 
Act, in consequence of which a suit has been 
broiight in a (Ji'^1 Court, may be an order made 
not on the merits but in default of prosecution of 
bis objection by the objector. Sardhari LaXsr. 
Anillhi PerAiad, I. L. R. 15 Calc. 621 ; L. R. j 
35 I. A. 123: Kliuh Lai v. Itaui Loeltun Kocr, 
I. L. R. 17 Calc. 260 ; Kamuiee JDdnav. Ismr Ghun- 
der Bojf Ohtnadlij'y , 22 W. R. 39 ; mid Sadut AU 
V. Earn Dhone Jlisser, 12 C. L. R. 43, referred to ; 
Jidlbc Mai V. Proton, I. L. R. 3 All. 504, discuss- 
ed. Luchmi Nauain V. Martindell. 

[19 All. 253 

, s. 185. 

Sro Review — Ground FOR Review. 

[19 All. 522 

, s. 189. 

Appeal— N.-W. P. Acts— X.-W. P. 
Rent Act. 

[16 All. 51 
[18 All. 302, 463 

, s. 190. 

iSro Appeal — Orders. 

[16 All. 875 

, ss. 206, 207 and 208. 

Sre Subordinate Judge, Jurisdiction 

OF. 

[16 All. 363 

NORTH-WESTERN PROVINCES AND 
OUDB ACT (XX OP 1890). 

, s. 42. 

iSw^ High Coutit, Juiiisdiction of— 
High Couiri', X.-W. P.— Civil. 

[IS All. 375 

NORTH-WESTERN PROVINCES AND 
OUDB MUNICIPALITIES ACT (XV 
OF 1873). 

, s. 22. 

See X.-W. P. AND Oude Municipalities 
Act, 1883, s. 55. 

[19 All. 313 

NORTH-WESTERN PROVINCES AND 
OUDE MUNICIPALITIES ACT (XV 
OP 1883). 

1. — S. 55, cl. (c). — ]\funlcipal hoard — Power of 
■r/iu,nlclj)al hoards to frame hye-laios — V.-TK. P.aatd 
Glide Mii}iici 2 }alUies Act (AF of 3S73), .5*. 22— 
PulsaoceL\ Clause (c) of s. , 55 of Act XV of 
1883 was not intended to empower a municipal 


NORTH-WESTERN PROVINCES AND 
OUDB MUNICIPALITIES ACT (XV 
OP 1833) — concluded. 

board to make rules which would enable it to 
confiscate private rights withoub making any 
compensation, or to treat as nuisance? acts 
which are nob in law or with regard to public 
health or convenience capable of being considered 
nuisances. The clause was meant to give to . 
municipal boards power to make rules for prohi- 
biting the establishment of markets, that is, to 
prevent new markets being established, and to 
give them power to control the maintenance of 
existing markets or of markets which might be 
established with their sanct.ion. By “mainte- 
nance'’ is meant the keeping up of a market in 
such a manner as would make it a fit place for 
the carrying on of a market having regard to 
public health and public convenience. Ganga 
Narain Munioxpal Hoard of Oawnporb. 

[19 All. 313 

2.— S. 55. — Municipal hye-law, P resumption as 
to validity c/’] Where a person was tried for 
and convicted of a breach of certain bye-laws 
purporting to have been duly passed by a muni- 
cipal board, it was held that the presumption 
was that such bye-laws had been passed with due 
regard to the necessary procedure and were not 
illegal, and thiit it lay upon the accused to object 
to their validity, and was no part of the duty of 
a Court exercising appellate or revisional juris- 
diction to enter of its own motion into the 
opiesbiou whether such rules had been properly 
framed in accordance with the provisions of the 
law on that subject. Municipality of Sholap^ir v* 
Sholapur St) inning ^ 1 reaving Co., I, L. R, 

20 Bom. 732,' referred to. Qoeen- Empress v, Ram 
Chandar. 

[19 All. 493 

NOTICE. 

See Practice— Civil Cases — Report 

OF REGISTTRAR. 

[24 Gale. 437 

Registration Act, s, 50. 

[20 Bom. 158 

[19 AU. 145 

See Vendor and Purchaser — Xotice. 

[19 Bom. 391 

by municipality. 

See Bombay District Municipal Act, 
1873, s. 11. 

[20 Bom. 732 

See Bombay District Municipal Act, 
1873, S. 42. 

[19 Bom. 212 

See Bombay Municipal Act, 1888, 
s. 353. 

[19 Bom. 372 
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IJOTIOE — contimied, 

, Constructive. 

See Parties— Pa rties to Suits— Mort- 
GAG-Es, Suits concerning. 

[21 Calc. 116 

See Partnership— Eights and Liabili- 
ties OF Partners. 

[19 Mad. 471 

See Ees judicata— Matters in Issue. 

[19 Mad. 145 
See Right of Occupancy — Transfer 
OP Right. 

[24 Calc. 642 

of appeal. 

See Appeal— Acts — Companies Act. 

[18 All. 216 

See Letters Patent, High Court, 
K.-W. P., CL. 10. 

[17 All. 438 

of application. 

See Civil Procedure Code, s. 100. 

[18 Bom. 59 

of assignment of debt. 

See Transfer of Property Act, s. 1.S2. 

[21 Bom. 60 

of attornment. 

See Registration Act, s. 49. 

[19 Bom. 36 

of decree. 

See Foreign Court, Judgment of. 

[19 Mad. 257 

of dishonour. 

See Hundi. 

[20 Bom. 488 

of enhancement of rent. 

See Limitation Act, Art. 144— Ad. 
VERSE Possession. 

[21 Bom. 394 

of execution. 

See Execution of Decree— Applica- 
tion FOR Execution and Power 
OF Court. 

[20 Bom. 541 

See Execution of Decree — Notice of 
Execution. 

[21 Calc. 19 

, Want of. 

See Sale in Execution op Decree- 
Invalid Sales — Death op Judg- 
ment-debtor before Sale. 

" ‘ [21 Bom. 424 


NOTICE — contlttued. 

of hearing. 

See Privy Council, Practice of — 
Rehearing, 

^ [19 Ail. 209 

of mortgage. 

^ See MoRT(r AGE— M arshalling, 

[18 Bom. 160 
[23 Calc. 790 
See Mortgage— Sale op Mortgaged 
Property— Purchasers. 

[20 Bom. 290 

Sec Registration Act, s. 50. 

[18 Bom. 332, 444 
[16 All. 47 a 

See Sale for Arrears of Rent— In- 
cumbrances. 

[24 Calc. 740 

See Transfer of Property Act, s. 5B. 

[22 Calc. 180 

of sale, Publication of. 

See Sale for Arrears op Revenue — 
Setting aside Sale — Irregu- 
larity. 

[21 Calc. 354. 

of sale, Service of. 

See Public Demands Recovery Act, 
s. 2. 

[21 Calc. 350 

of suit. 

See Bombay Municipal Act, 1888, s. 293. 

[19 Bom. 407 

See Civil Procedure Code, s. 424. 

[20 Bom. 697 
[24 Calc. 584 

See Madras Municipal Act, 1834, s. 4:'>o. 

[18 Mad. 50a 

See Railways Act, s, 77. 

[24 Calc. 306. 

of withdrawal from association. 

See Company— Winding up— Claims on 
assets. 

[19 Mad. 85- 

, Parties entitled to. 

See Possession, Order of Criminal. 
Court as to— Dispute as to 
Right op Way, Water, &o. 

[21 Calc. 727 
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SrOTICB : — Gontinned, \ 

See Possession, Ordbe of Criminal i 
Court as to— Parties to Pro- j 

CEEDINGvS i 

^ Calc. 915, 916 note : 

See Sale in Execution of Decree— i 
Setting aside Sale— Rights oi^j 
Purchasers. j 

[18 Bom. 594 ^ 


NOTIFICATION OF GOVERNOR- 
GE NERAL — 001 } chided. 

, No. 361, dated 18th April, 1883. 

See Court- Pees Act, s. 26. 

[19 Bom. 145 

NUISANCE. Gol. 

1. Under Criminal Procedure Code . 88S 

2, Public Nuisance under Penal Code ... 83T 


, Service of. 

See Madras Rent Recovery Act, s. S9. 

[18 Mad. 30 


See Bombay District Police Act, 
s. 48. 

[19 Bom. 73T 

See P R ESC RI PT T 0 N— E A S E M E N T S —Tit EES. 


to quit. I 

See Appellate Court — Objection | 
TAKEN FOR First Time ON Appeal. | 

[18 Bom. 110 I 

See Cases under Landlord and | 
Tenant — Ejectment— Notice to ; 
Quit. 

See Landlord and Tenant— Forfei- 
TURE -Denial of Title. 

[17 Mad. 218 

[20 Bom. 354 ; 

See Service Tenure. i 

[22 Calc. 938 j 

See Small Cause Court, Presidency j 
Towns— Jurisdiction — Recovery ■ 
of Immoveable Property. 

[17 Mad. 216 ; 

See Special or Second Appeal— Pro- i 
CEDURB IN Special Appeal. I 

[18 Bom. 110 I 
- to quit, Sufficiency of. I 

See Bengal Tenancy Act, s. 1.55. 

[22 Calc. 77 i 


to remove obstruction. 

See Penal Code. s. 188. 

[20 Mad. 1 

to show cause. 

See Sanction for Prosecution — 
Nature, Form and Sufficiency 


[19 Bom. 420' 

under Criminal Procedure Code. 

See Jury— Jury under Nuisance Sec- 
tions OF Crlminal Procedure 
Code. 

[23 Calc. 499 
[18 AIL 158- 

(1) UNDER CRIMINAL PROCEDURE CODE. 

1. — Ovvminal Procedure Code (1882), .w. 133, 
137 (ind 437 — Further Inquiry— J nr IsdicFio^)^ of 
Sessions Judge— Ohstruct ion to qmhlie thorough* 
fare.^ In a complaint for alleged obstruc- 
tion of a public thoroughfare, the Magistrate, 
after making preliminary inquiries, was of 
opinion that the alleged way was not a public 
thoroughfare, and refused to take action under 
s. 133 of the Code of Criminal Procedure. 
The Sessions Judge, being of opinion that the- 
Magistrate should have gone on with the case,, 
directed a further inquiry under s. 133. 
Such inquiry wms held, and the Magistrate, 
without taking evidence in support of the com- 
plaint, made his conditional order under s. 133 
absolute under s. 187 : — Held, that the order of 
the Sessions Judge, directing a further inquiry, . 
was ultra vires, there being no section of the Code • 
under which an order for further inquiry could be 
made in the case, s.MBT having no application : — 
Held, also, that the Magistrate, before v/hom the 
petitioner showed cause, should not have made 
his conditional order under s. 133 absolute with- 
out taking evidence upon the matter of the com- 
plaint: the words “evidence in the matter” 
meaning “ in the matter of the complaint/’ and 
not simply evidence which the opposite party 
might oiler. Srinath Roy v. Ainaddi Halder^, 

[24 Calc. 395 


OF Sanction. 

[18 All. 358 

NOTIFICATION OF GOVERNOR- 
GENERAL. 

, No. 1203, dated 23rd September, 

1874. 

See High Court, Jurisdiction of— 
High Court, N. W. P.— Civil. 

[18 All. 375 


2. — Criminal Procedure Code (1882), s. 144 — 
Disputed possession of temqyle — Magistrate, Juris*- 
diction of .1 The District Temple Committee dis- 
missed the trustees of a certain temple and 
appointed others. The dismissed trustees retained 
possession. A breach of the peace having become 
imminent in the opinion of a Deputy Magistrate, 
he made an order, under the Criminal Procedure 
Code, s. 144, directing the newly-appointed 
trustees nob to interfere with the temple or its 
management: — Held, that the Magistrate had. 
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NUISANCE — Lionoliuleil, 

(1) UNDER CRIMINAL PROCEDURE CODE- 

co/iclnded. 

jurisdiction to make the order, and the High 
Court declined to interfere on revision. Palani- 
. APPA Chetti V, Dorasami Ayyar. 

[18 Mad. 402 

3. — Criminal Proreduvr Code (1882), .s-s*. 133 — 
'd3S — Proeediire.'] Where a claim is raised to 
the land in respect of which proceedings are 
Uaken, the Magistrate, before proceeding further, 

should satisfy himself as to the horn Jides of the 
claim. Luel'hee Cdtm'ahi Banevjee v, Bam Kumcir 
jSlulierjee^ I. L. R, 15 Calc. 564 ; and Qneca- 
Jdmpresfi V. Bls-'^essur Saku, I. L. R. 17 Oalc. 562, 
approved of. Upbndra Nath Bhuttacharjee 
y. Khitish Ohaa'dra Bhuttacharjee 

[23 Oalc. 499 

(2) PUBLIC NUISANCE UNDER PENAL CODE. 

4. — Penal Code (1860), .^.9. 188 and 290 — Ceenia- 
tion — BBobedlenoe to an order duly proniulgattui 
d).y a pMie servant — Criminal Procedure CodCf 
s. 143 — Illegal order.] On the lith August, 
1894, the District Magistrate promulgated an 
order prohibiting the people of the village of 
Thirukodikavai from using their burning grounds 
situated on the southern bank of the Cauvery, and 
directing them to use other burning grounds 
which had been provided. On the 1 Ith May. 1895, 
certain persons, in defiance of this order, cremated 
a corpse at the spot interdicted, and were convicted 
under ss. 188 and 290 of the Penal Code, but the 
conviction under s. 188 was reversed on appeal: — 
Ueldy that when persons, entitled to use a parti- 
■ cular spot dedicated for the communal purpose of 
cremation, use it for that purpose in a manner 
neither unusual nor calculated to aggravate the 
daconvenieuces necessarily incidental to such au 
met as it is generally performed in this country, 
'they cannot be convicted of a public nuisance on 
the ground that their act caused material annoy- 
ance and discomfort to persons near the place on 
the occasion referred to : — Held., further, that the 
order of the District Magistrate was not warranted 
by 3 . 143, Criminal Procedure Code, or by any 
other law, aud must therefore be set aside. 
■Queen- Empress v. Saminadha 

[19 IVEad. 464 

5. — penal Code (1860), ss. 268 and 283 — 
‘■Obstruction to ynibllc klglucay.'] Whoever ap- 
propriates any part of a street by building 
over it infringes the right of the public quoad 
the part built over, and thereby commits an 
offence punishable under the Penal Code, s. 290, 
if not one punishable under s. 283. Queen* 
-Empress c. Virappa Chetti. 

[20 Mad. 433 

OATHS ACT (X OF 1873). 

, S. 8. — Oath prirportlny to affect a third 

- 'person— Revocation of consent to be hound by 
. statement made on oath taken in a joarticAilar form.] 


, OATHS ACT (X OF 1873)- -concluded. 

The plaintiff in a civil suit offered to he bound by 
the statement which the defendant might make 
on oath holding the arm of his son. The defend- 
ant accepted the proposal, took the required 
oath, and made a statement \Vmich had the'^ effect 
of defeating the plaintiff’s claim. When the 
I'defendant came into Court to take the oath the 
I ]^aintiff attempted to revoke his proposal, hut 
I alleged no further reason than that he did nob 
I understand what he had intended, and did nob 
think the defendant would speak the truth : — 
Held, that the form of oath above indicated ought 
not, having regard to s. S of Act X of 1873, to 
have been administered ; but as it had been 
administered, and was a form of oath espe- 
cially binding upon Hindus, the statement 
made upon it should be accepted : — Held, also, 
that when one party to a suit offers to be hound 
by the oath of the other party, and such other 
party accepts the proposal, the party so offering to 
be bound should not be allowed to revoke his pro- 
j posal except upon the strongest possible grounds 
proved to the satisfaction of the Court to be 
genuine grounds for revoking the proposal. Lekh 
Raj Singh v. Didlima Knar, I. L. R. 4 All. 302, 
referred to. Ram Naeain Sinuh v. Baeu Singh, 

[18 All. 46 

,s. 14. 

See False Evidence— Generally. 

[19 Mad. 375 

OBJECTION. 

by person not party to decree. 

See Kxecution ot' Decuee — Proceed- 
ings IN Execution. 

[19 Bom. 544 

See Superintendence op High Court 
— Civil Pp.ocedure Code, s. 622. 

-- [19 Bom. 544 

by respondent. 

See Appeal — OiuECTioNs uy Respon- 
dent. 

17 All, 518 

Se.e Privy Council, Practice OB’— Ob- 
jections BY Respondent. 

[23 Calc. 922 

filed after time. 

See N.-W. P. Land Revenue Act, s, 113. 

[18 All. 210 

taken for first time on appeal. 

See Appeal— Orders. 

[21 Bom. 392 

See Cases under Appellate Court — 
Objection taken b^or First Time 
ON Appeal, 
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OBJECTION~/w^//^‘;7/7//77, 

Sec Fraud — Alleging or Pleading | 
Fraud. : 

[18 Bom. 144 ; 

See Plains’— A ^rENDMENT of Plaint. j 

[18 Bom. 144 J 

Special or Second Appeal— Pr3^ i 
cedure on Special Appeal. i 

[18 Bom. 110,679 j 
[IS Mad. 418 i 

See Waiver. : 

[19 Mad. 127 j 

OBJECTS AND REASONS FOR ACT. 

See Statutes, Construction of. 

[21 Calc. 732 
[22 Calc. 788 


OFFICE. 

, Allowance attached to, Deed, of 

gift of. 

Sec Registration Act, s. 17. 

[18 Bom. 92 

, Intrusion on. 

See Injunction— Special Cases— In- 
TEUsioN ON Office. 

[21 Bom. 8211 

, Religious, Sale of. 

See Hindu Law— Endowment— Alten- 
x\TTON OF Endowed Property. 

[20 Bom. 495 
[19 Mad. 211 

See Hindu Law— Partition— Proper- 
ty Liable to Partition. 

[20 Bom. 495v 

, Suit for. 


OBSCENE PUBLICATION. | 

— -Penal Code {Act XL V of 1860),.?.^. 292 and j 
293 — “ Obsee7ief Mea^iing of the ieordf\ In inter- j 
prefcin^ the word obscene ” in ss. 292 and 293 of | 
the Penal Code, the Courts may rightly follow ; 
Reg V. Hlchlin, L. R. 3 Q. B. 360, where Lord I 
COCKBURN, C. J.. says: I think the test of I 
obscenity is this, whether the tendency of the I 
matter charged as obscenity is to deprave and | 
corrupt those whose minds are open to such im- i 
moral influences, and into whose hands apublica- j 
tion of this sort may fall.” Whether a publication i 
is obsd^ne, is a question of fact. Queen*Empress 
V , Par ASH RAM Ybshwant. 

[20 Bom. 193 

OBSTRUCTION TO RIGHTS OF PRO- 
PERTY, 

See Cases under Injunction— Spfxt a l 
Cases—InjCtry or Obstruction to 
Rights of Property, 

See Cases under Right of Suit- 
Injury TO Enjoyment of Pro- 

PEETY, 

OFFENCE COMMITTED ON THE 
HIGH SEAS. 

— Trial of Brithli seaman for of'encc com^ 
mitted on a British sJelg? on the high seas — Pro- 
ccdure at such trial — Merchant Shqyjying Act, 
1854 (17 and 18 Viet. cap. 101), s. 267 — Merehani 
Shipg^ing Act, 1855 (18 and 19 Vict.cap.^1)^ s. 21 — 
Courts {Colonial) Jurisdiction Act, 1874 (37 and 
38 Viet, cap, "21)— Jurisdiction of Qrhm/mal Court.'] 
The trial of a British seaman for an offence 
committed on a British ship on the high seas 
must be conducted under the Code of Criminal 
Procedure, though the offence charged must be 
an offence under English law. Queen-Empress 
(ON THE Prosecution of Thomson) v. Gunning. 

[21 Calc. 782 


Sec Limitation Act, Art. 124. 

[17 Mad. 395 

OFFICE OR EMOLUMENT. 

See Cases under Jurisdiction of 
Civil Court -Offices, Right to. 

Sec Cases under Right of Suit- 
Office OR Emolument. 

OFFICER OF CORPORATION OR. 
COMPANY. 

See Company— Winding-up— Liability 
OF Officers. 

[19 Bom. 88 
[18 All. 12 

See Written Statement. 

[22 Calc. 268. 

OFFICER OF GOVERNMENT. 

, Suit against. 

Sec Civil Procedure Code, s. 424, 

[20 Bom. 697' 
[24 Calc. 584 

See Small Cause Court, Mofussil 

J URisDicTioN — G overnment, Suits 
--against. 

[18 Mad. 395 

See Subordinate Judge, Jurisdic- 
tion OF, 

[21 Bom. 754, 773 

5 Suit to set aside order of. 

See Limitation Act. Art. 14 

[21 Calc. 626 

with head-quarters in munici- 
pality. 

See Madras District Municipalities 
Act, s. 56. 


[17 Mad. 45a 



DIGEST OF C^SES. 


( 892 ) 


801 


OFFICIAL ASSIGNEE. 

See Insolvency — After Acquired 
Property. 

[17 Mad. 21 
[IS Mad. 24 

Se.e Cases under Insolvency -Claims 
OF Attacking Creditors and 
Official Assignee. 

See Parties — Parties to Suits — 
Official Assignee, 

[22 Calc, 259 

, Power of, to convey. 

See Insolvent Act, s. 7 . 

[19 Mad. 74 

OPFIOIATOR. 

See Bombay Revenue Jurisdiction 
Act, s. 4. 

[18 Bom. 319 


ONUS OF PROOF. rol. 

1. Claims to Attached Property ... 892 

2. Damages ... 898 

3. Deed. ESecb and Operation of ... 894 

4. Documents relating to Loans, Exe« 

cution of, and Consideration for ... $94 

5. Ejectment ... 89G 

6. Enhancement of Rent ... 896 

7. Hindu Law — Alienation ... 896 

8. Limitation and Adverse Possession ... 899 

••9. Possession and Proof of Title ... 900 


See Bombay District Municipal Act, 
1873, s. II. 

[20 Bom. 732 

See Boundary. 

[21 Calc. 504 
[L. R. 21 I. A, 39 

.See Compounding Offence. 

[21 Calc. 103 

-See Contract— Wagering Contracts. 

[17 Mad. 480 

See Converts. 

[20 Bom. 53 

.See Declaratory Decree, Suit for— 
Declaration of Title, 

[20 Bom. 798 

See Decree — Form of Decree — Ac- 
count. 

[20 Mad. 313 

See Hindu Law— Alienation— Alien- 
ation BY Father. 

[20 Bom. 534 

See Hindu Law— Joint Family- 
Powers OF Alienation by Mem- 
bers— Manager,. 


ONUS OF PROOF — eoiituiued. 

See Cases under Hindu Law— Joint 
FA:\riLY— Presumption AND Onus — 
OF Proof as to Joint Family. 

See Insolvency — j.. Assignments by 
Debtor. 

[19 All. 76 

^ [L. R. 23 I. A. 106 

See Insolvency— Insolvent Debtors 
UNDER Civil Procedure Code. 

[19 All. 125 

See Insurance— Life Insurance. 

[20 Bom. 99 

See Inventions and Designs Act. 

[17 AIL 490 

See Khoti Settlement Act, s. 20. 

[21 Bom. 695 

See Landlord and Tenant — Pro- 
perty IN Trees, Wood, ^^c. 

[22 Calc. 742, 744 note, 746 note 
748 note, 751 note 
[23 Calc. 854 

See Limitation Ac'i, Art, 144— Adverse 
Possession. 

[18 Bom. 51 

See Pardanashin Women. 

[18 Mad. 257 
[17 AH. 125 

See Penal Code, s. 373. 

[22 Calc. 104 

See Possession— Evidence of Title. 

[20 Bom. 270, 798 
See Right of ^ Occupancy— Transfer 
of Right. 

[17 All. 33 

See SoNTHAL Pergunnaks Settle- 
ment Regulation, ss. 11 and 25. 

[22 Calc, 473 

See Stolen Property, Offences re- 
lating TO. 

[20 Bom. 348 

See Title— Evidence and Proof of 

[19 Bom. 828 

(1) CLAIMS TO ATTACHED PROPERTY. 

1. — Gei'il Proeedure Gode (18S2), a?. 278, 279 and 
283 — Ohjeatioiis to attachment —Snlt on title under 
deed of sale to declare 2)>'oj)erty not liable to he 
talien in eoiecutlon.] In procee lings under s. 27S 
of the Code of Civil Procedure the objector 
pleaded that the property sought to be attached 
was hia by virtue of a certain registered aale-deed. 
This objection waa disallowed on the finding that 
the deed relied upon waa fictitioua. The objector 


[21 Bom. 808 
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ONUS OF PROOF — continued, 

(1) CLAIMS TO ATTACHED PROPERTY— 

concluded. 

then brought a separate suit to have the property 
declared not liable be taken in execution ; but 
he did not file the sale-deed in question or account 
for its non-production \ —JIeld, that under the cir- 
cumstances of the case it was in this instan'^ie' 
lor the plaintiff to prove that the deed he relied 
on was not fraudulent and collusive, as had been 
found in the previous proceedings. Govind Atnin 
V. Sunlai, I. L. R. 12 Bom. 270, referred to. Ram 
Nath v. Bindraban. 

[18 All. 369 

(2) DAMAGES. 

2. — Suit for damages for loss of reputation owing 

10 defendant giving false information to Police — 
Malicious prosecution~~Pcfa mation— False charge 
— Wcint of reasonable and probable cause — Malice 
— Privilege — Penal Code {Act XLV of I860}, 
■ss, 182,211 and 499.J Certain property belong- 
ing to the defendant having been stolen, he in- 
formed the chief Police constable entrusted with 
the inquiry that he suspected tlie stolen pro- 
])erty to be concealed in plaintiff’s house. Ac- 
cordingly the plaintiff’s house was searched, and 
its floor dug up, and the plaintiff was placed in 
•confinement for an hour or so. No property 
was, however, found. Thereupon the plaintiff 
•sued the defendant to recover damages for loss 
■of character suffered by him in consequence. 
Both the lower Courts decreed the plaintiff’s 
•claim, holding that it lay on the defendant to 
prove reasonable and probable cause for the sus- 
picion communicated to the Police and the search 
•of the plaintiff’s house. On second appeal, the 
High Court reversed the decrees and dismissed 
the suit: — Held Jardine, J.), that the rule 
as to the burden of proof in suits for malicious 
prosecution should bo extended to a case like the 
present. The onus therefore lay on the plaintiff 
not only to allege in the plaint, but also to prove 
against the defendant, malice and absence of 
reasonable and probable cause for the inform- 
ation given by him to the Police. The plaintiff, 
however, had given no evidence of his own in- 
nocence, nor that the suspicion of the defendant 
was groundless, nor that the defendant had any 
malice. Per Ranade, J.— The present case was 
governed by the principles which govern suits 
for defamation, and under the circumstances the 
action of the defendant fell within the excep- 
tion which protects information given to a per- 
son in authority in the discharge of a public 
or private duty, where no malice in fact is shown 
to exist. See Mohendro Ghundro v, Bnrbo Kohliya, 

11 W. R. 534. There is a distinction between 
the case of a false charge falling under s. 211 
of the Penal Code, and that of false inform- 
ation given to the Police under s. 182. A 
person prosecuting another for an offence under 
the latter section need not prove malice and 
want of reasonable and probable cause, ex- 
cept so far as they are implied in the act of 
giving information known to the Police with 
the knowledge or likelihood that such information 
would lead a public servaut to use his power to 


ONUS OF V''ROO'W —continued, 

(2) Damages — concluded. 

the injury or annoyance of the complainant. In 
an inquiry under s. 211, on the other hand, 
the absence of just aud lawful ground for 
making the charge is an important element. 
Guuncsli Putt Sing V. Mugneeraiii Ghowdhrg, 

II B. L. R 321 ; 19 W. R. 283, distinguished. 
Raghavendra V, Kashinathbhat. 

[19 Bom. 717 

(3) DEED, EFFECT AND OPERATION OP. 

3. — Deeds of gift between joint brothers of part 
of family estate — Deeds of partition^Subsegaent 
partition between them of residue.'] Two brothers, 
the only members of a joint Hindu family, exe- 
cuted and registered mutual deeds of gift to one 
another of their interests in specified portions of 
their family estate. In lafter years the younger 
brother sued the elder for partition of the estate 
excepting so much of it as had already been the 
subject of the above gifts. The elder defended 
the suit on the ground that the deeds of gift had 
not been intended to operate, not representing 
any real transaction. To negative their effect, 
the burden of proving that the transaction was 
not real but only a pretence was laid upon the 
defendant who failed to adduce that proof, Sham 
Chand Pal v. Protap Oh under Pal, 

[25 Calc. 78 
[L. R. 24 1. A, 186 

(4) DOCUMENTS RELATING TO LOANS, EXE- 
CUTXON OF, AND CONSIDERATION FOR. 

4. — Alortgagc deed — Registration Act {III of 
1877), s, Endorsement of certificate by Regis- 
trar,] In a suit brought by a mortgagee upon a 
mortgage by conditional sale for payment of the 
mortgage-debt or in default for foreclosure, one 
of the defendants, not being one of the original 
mortgagees, but a purchaser at auction sale under 
a Rent Court decree, resisted the suit and put the 
plaintiff to proof of the document under which 
he claimed: — the mere production of 
the deed of mortgage which had been thus ques- 
tioned, aud the fact that that deed of mortgage 
contained an endorsement certificate by the 
Registrar in the usual manner under s. 59 of Act 

III of 1877, were not sufficient to shift the 
burden of proof onto the defendants. Manohar 
Singh v. Sumirta Kuar. 

[17 AIL 428 

6.— Promissory note— Proof of consideration 

Suit by professional money-lender against a young 
man recently come of age — Presumption — iVegoti- 

able Instruments Act (XXF7 ^ 1881), 5 , 118 

Ecidence Act {I of 1872), 5 . 114, ill. (c).] 
Professional money-lenders sued a young man 
recently come of age to recover certain loans 
of money alleged to have been advanced by them 
to him on promissory notes. The defendant, who 
under the will of his father was entitled to a 
large property bub had noo yet come into posses- 
sion of it, was of an extravagant and I'eckless 
character. He pleaded, as to part of the considera- 
tion for the notes, that he did not receive it, aud 
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ONUS OP PROOF —cohtliiucd. I 

(4) DOCUMENTS RELATING TO LOANS. EXE- 

CUTION OF, AND CONSIDERATION FOR 

— conclnded. 

as to a further part, that the consideration was 
immoral. In dealing with the case the Court 
laid down the following propositions, not as rules ^ 
of law. but as guides in considering the evidence 
in such a case ‘.—(I) That upon the above facts the 
ordinary presumption that a negotiable instru- 
ment has been executed for value received was so 
much weakened that the defendant’s allegation 
that he had not received full consideration was 
sufficient to shift the burdeti of proof and to 
throw upon the money-lenders (the plaintiffs) the 
obligation of satisfying the Court that they had 
paid the consideration in full. That is the 
practical effect of ill. (c) to s. 114 of the Evi- 
dence Act (I of 1^72), (2) Where the plaintiff, in 
answer to such a defence, affirmed that he had 
paid the consideration in full, and was corrobora- 
ted by his books and witnesses, the onus of proof 
again shifted over upon the defendant. (3) The 
burden of proof thus thrown upon the defendant 
could only be met by a perfectly truthful and i 
harmonious statement which the Court felt able 
to rely upon with confidence. In the absence of 
this the ordinary presumption laid down in s. 118 
of the Negotiable Instruments Act (XXVI of 1881 ) I 
must prevail, that until the contrary is 

proved the presumption should be made that 
every negotiable instrument was made for coii- 
sidevation. MoTi Gulabchand v. Mahomed 
Mehdi Thabia Topan. 

[20 Bom. 367 

6 . — Proof of consideration for a. raghtcnnl niort- 
fjage — Income-tax retnirns — Evidence Act {I of 
1872), ss. 76 a/ul 77. J The defendant in a suit for 
money secured by registered mortgage to be paid 
by him to the plaintiff denied the consideration 
■of which he had, before the registering officer, 
acknowledged the receipt. The original Court, 
which dismissed the suit, would not have decided 
in favour of the defendant, but for its having 
been shown, on an inspection of copies, officially 
certified, of income-tax returns made by the 
plaintiff, that be had not stated the interest 
accruing on the mortgage as part of his income. 
This judgment was reversed in appeal. The 
Judicial Commissioner was of opinion that the 
certified copies should not have been admitted in 
evidence, in reference to ss. 7 6 and 77 of the Indian 
Evidence (^^ct lof 1872) ; and also that, assuming 
the false statement of income to have been made, 
it still remained unproved by the defendant that 
the acknowledged consideration had not been paid. 
The judgment of the Appellate Court was affirm- 
ed by their Lordships, who concurred in the 
opinion that the returns, if the plaintiff had 
wrongly omitted to make a full return of income, 
would not have had any weight in changing the 
on%s which lay upon the defendant of showing 
that no consideration had passed for this mortgage. 
Ali Khan Bahadur v, Indab Paeshad. 

[23 Calc. 950 
[U R. 23 I, A. 92 


ONUS OF PROOF-~ro;^^/^;av/. 

(5) EJECTMENT. 

7. — Suit for cjectincnt ■— Trespasser — Proof of 
titles.'] In an enjeetmeut suit, the defendant, 
though a trespasser, is enti|;led to require Che 
plaintiff who seeks to eject hina to prove that ha 
has a superior title. Kalu v. Barsu, 

[19 Bom. 803 

(6) ENHANCEMENT OP RENT. 

8. — Alteration of area of tenant's holding-^ 
Suit for enhance me nt of rent-] To entitle the 
plaintiff to a decree for enhancement of rent on 
the ground of an alteration in the area of the 
defendant’s holding, the plaintiff must show that: 
the defendant is holding lands in excess of what 
he is paying rent for, and in order to do that he 
must show for what quantity of land the defend- 
ant is paying rent. Surja Kant a Achakjf.e r, 
Banbswae Siiaha. 

[24 Calc. 251 

(7) HINDU LAW— ALIENATION. 

9. — V(duntary transfer alleged to have heen made 
hy a Hindu lokloic — Eurdeni of proolng her know- 
ledge of her rights— Gift.] Where a voluntary 
transfer by a Hindu widow is alleged, the burden 
of proving that it was a free jjift, made with 
knowledge by her of her rights, is on the donee. 
The plaintiff, widow of the only sou who survived 
his father, who was the owner of village lands 
and other property, had become, on her husband’s 
death without issue, entitled as the widow, to the 
estate which he had inherited. Bub she obtained 
possession of only half of it. The other half was 
in the recorded possession, when this suH was 
brought, of the widow of her late husband’s 
younger brother, who died in his father’s lifetime. 
The case which the latter widow, as defendant, 
now sought to make was that she had become 
entitled to a share in the estate as the result of a 
series of transactions, by way of family arrange- 
ment, in which the two widows, and their mother- 
in-law. widow of the deiceased father,, had taken 
part. These included a reference bo arbitration, a 
release, and dahhil kharlj in settlement records ; — ^ 
Held> that the plaintiff must succeed, in the 
absence of proof of which the burden was on the 
defendant, that the plaintiff, wdien ceding half 
of the estate to which she was entitled, had 
knowledge of her right, as widow, to the whole, 
and had freely made v;hat in effect was a gift. 
Deo Kuar v, Man Kuar, 

[17 Ali. 1 
[L. R. 21 I. A. 198 

10. — Power of loidow of sonless Hindu to mort- 

gage ancestral •property — Pardanashm woman^ 
Oonditions necessary to the execution of a valid 
deedhij — Power of reversioner to sell or mortgage 
reversionary interest in— Expectancy — Transfer of 
Property Act {IV of 1882), 6, cl. (tf).] K died in 

1866 possessed of considerable property both move- 
able and immoveable. He left surviving him a 
widow, iV, who died in 1878, a daughter, Jl, married 
to one X, and two grandsons I and S, sons of 
the latter of whom, N, died some time subsequent 
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to 1881, as did also his father L. In December, 
1877, a mortgage-deed was executed over certain 
of the ancestral property of the family of K, the 
ostensible executant’^ being L for himself, and iT, 
A and I through L as their general attorney. 
This deed was to secure a debt of Rs, 10,000 stated 
to be to some small extent for an advance in cash^ 
and as to the balance in respect of certain previous 
debts and interest thereon. At the date of this 
bond both Zand 5 were minors. In April, 1881, 
21 having in the meanwhile died, and I having 
attained majority, but S being still a minor, a 
second bond of a similar nature to the former was 
executed by Z, A and Z for Rs. 20,000, this sum 
being recited as composed of various debts of 
earlier date with interest thereon, of an advance 
to pay Government revenue, an advance for 
expenses of the marriage of Z's daughter, and 
a very small balance in cash, It was not shown 
that the debts secured by either of these two 
bonds were debts incurred for legal necessity 
by the widow or daughter of W, or that the 
mortgagees after due inquiry had reasonable 
grounds for believing that such necessity existed, 
nor was it shown that the mortgages were entered 
into with the consent of all the husband’s kind- 
red under circumstances which might raise a 
valid presumption that the debts secured by them 
were properly incurred. It was furcher not 
shown that the power-of-attorney under which 
Z purported to act in executing the bond of 1877 
on behalf of II, A and Z was ever properly ex- 
plained to the professed executants or that they 
understood its import ; nor was it shown that 
either '^f the bonds was duly explained to and 
comprehended by the professed executants other 
than Z himself, in manner required by law in 
the case of documents executed by ])LirclLinasliitt 
women; nor, though at the date of the execution 
of the second bond I had attained the age of 
majority, did it appear that he signed the bond 
with any clear knowledge of its contents or of 
the liability which he was professing to incur 
thereby, or otherwise than through the influence 
brought to bear on him by his father Z — Held, 
on suit by the mortgagees to bring to sale the 
ancestral property which had been of K in his 
lifetime in enforcement of the two mortgages 
abovementioned, that the mortgages were not bind- 
ing on the alleged executants or on the ancestral 
property at the date of suit in the hands of A. 
rs interest in the family properly in suit could 
only be aflected by the mortgage of the 2ad of 
April, 1881, on proof that the debt was in fact one, 
or was on reasonable inquiry by and statements 
made to the lenders of the money believed by 
them to be one, in respect of which his mother 
A, as a Hindu daughter in possession, could mort- 
gage or charge the family property beyond her 
own then vested interest in it, or on proof that 
he, as one of the reversioners, by joining with his 
mother in executing the documents of mortgage, 
led the lenders of the money to believe that such 
a necessity existed for the loan as enabled the 
Hindu daughter to create a valid mortgage on the 
family property beyond the extent of her own life 

W, D 
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interest. The Hindu law which prevails in the 
N.-W. Provinces recognises no power in a rever- 
sioner to sell or mortgage his interest in expec- 
tancy, even although he may be the heir-apparent. 
It is absolutely necessary, before holding that 
a ]}Cbrdcmaslivi lady or her property is liable on 
a contract alleged to have been made by her 
or in consequence of an alleged execution by her 
of a general power-of-actorney, to be reasonably 
satisfied that the liability she was incurring and 
the nature of the transactiou were explained 
to her ; and more particularly is this the case if it 
is Sought by reason of her having executed a 
document, to fix her and her property wuth a 
liability to pay a debt, which if the document had 
nob been executed by her or by an agent appointed 
by her with adequate power, could not have been 
enforced against her property. It is also necessary 
when money-lenders in this country seek to 
enforce against the property of a Hindu family 
a contract of mortgage made by a reversioner, 
who, although of age at the time, was then still 
of tender years and without experience of busi- 
ness, for the Court, when the question is raised, 
to be satisfied that the reversioner un<ie.^stood the 
nature of the transactiou and the effect of the 
contract which he was entering into, or that the 
reversioner of the family property, in which the 
reversioner had an estate in expectancy only, was 
liable for the debt in respect of which the mort- 
gage is sought to be enforced, and that no unfair 
advantage was taken of the reversioner’s youth 
and inexperience. Achhan Kuar v. Thakur 
Das. 

[17 All. 125 

11 , — AUeiiiition hy widow — Proof that money on 
mortgage was advanced for gmri^ose justified by 
legal necessity — Evidence of suficicnoy of husbaouVs 
estate to maintain widow , A Hindu proprietor’s 
heirs, in possession after the death of his 
widow, who had mortgaged part of the inheri- 
tance, were sued by the mortgagee’s heir, who 
represented him, to enforce the mortgage as bind- 
ing on the laud. There was evidence that, after 
the mortgage was executed, previous mortgages 
made by the widow were paid off with the bor- 
rowed money ; bub there was no evidence con- 
necting any of those securities with a debt of 
the husband ; or that the mortgage was made for 
a legitimate purpose : — Held that, although the 
suit was brought by the representative, and not 
by the original mortgagee, the burden of proving 
the money to have been advanced to the widow 
for a purpose justified by legal necessity was on 
the plaintiff ; and that it was incumbent on him 
to adduce suffLcienb evidence of the nature of the 
transaction. That general evidence to the effect 
that the husband died in debt, and that the widow 
substituted new securities at reduced interest for 
former mortgages, was nob sufficient to exempt 
the plaintiff from having to prove the particulais 
of the transaction and its justification. That 
the burden of proving that the estate left by the 
husband was sufficient bo maintain the widow 
was not thrown upon the defendants. Hunooman 

29 
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Fersliad Pancley v. Mu7ich'aj Koonicerec, 6 Moo. 

I. A. 393, discussed. Maheshab Baksh Singh 
V. Ratan Singh. 

[23 Calc. 766 
[L. R. 23 I. A. 57 

.(8) LIMITATION AND ADVERSE 
POSSESSION. 

12 . — (XTw>/‘l877), Sch, II, Arts, 
127 and 144 — Suit for 'possession of land alleging a 
prcvums payrtitlon.^ 'ihe defendant bad pnrcbas- 
ed the land in question at a sale in execution of 
a decree obtained by him against cousins of the 
plaintiff. The plaintiff claimed to recover the 
land, alleging that it was his share of ancestral 
property which had been allotted to him on parti- 
tion four or five years Ijpfore suit, and of which 
he had actually been in separate possession. The 
lower Court upon these allegations rejected the 
plaintiff’s claim, holding that the suit was notone 
for partition attd did not fall within Art. 127 of 
the Limitation Act (XV of 1877), but that Art, 
144 applied, and that the plaintiff had failed to 
show that the defendant’s adverse possession had 
begun within twelve years precediug the suit. 
Ou appeal to the High Cqutx> : — Held, reversing 
the decree and sending back the case, that under 
Art. 144 it was for the defendant to prove 
adverse possession for twelve years before suit. 
Hanmanta Kolaji v. Mahadev Kondaji. 

[18 Bom. 513 

13, — Pihiviatlon — Subordinate tcnvre—Sult for 

recovery of gjossossum of land — Reformation on 
tie site of plaintiffs vUlages,'] In a suit, brought 
by the plaintiffs on the lOtb December, 1888, for 
recovery of possession of three plots of land, on 
the allegation that the lands in dispute were 
re-formations on the site of the villages of K and 
M. which were let out in pat n I darp at ni to 

third parties in 18(18 ; and that the rights of the 
patnidar and the dav-patnidav were re-acquired 
by them in the years 1878, 1880, 1883, and 1892, 
the defence was that the lands were not re-forma- 
tion, but accretion to the defendant’s village of 
C : — Held, that as the plaintiffs’ title to, and 
possession of the villages of Hand M, dowm to the 
time of their diluviation, was not denied, and as 
it was found that tlie disputed plots of land were 
part of the said villages, it was not incumbent on 
the plaintiffs to prove possession of the lands in 
dispute previous to the diluviation, hut the onus 
lay on the defendants to prove adverse possession 
for more than twelve years prior to the institution 
of the suit, and the suit was not barred by limita- 
tion. Woomesh Cliunder Goopto v. Na-rain 
ifoy, lOW. R. 15: and Haris y. Abdnl Hanied, 8 
W. R. 66, referred to. Gunga Kumau Mitter 
Asutosh Goss aw I. 

[23 Calc. 863 

Waste land snhsequently made culUvahle 
---Presumption-- Constructive possessio n.l The 
doctrine of constructive possession applies only 
in favour of a rightful owner, and must not, as 
a rule, be exteuued in favour of a wu'cng-doer, 
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(8) LIMITATION AND ADVERSE 
P0SSESSI0N-~c6ucf«ffd7f. 

whose possession must be confined to land of which 
he is actually in possession. In a suit for the pos- 
session of lands formerly uncrltivable, but-* subse- 
quently brought under cultivation, the District 
^ Judge had allowed the plea of limitation to pre- 
fkW against the plain tiff upon a finding — based, 
nob upon evidence of actual possession by the 
defendants, but upon an inference from part of 
the evidence — that the defendants had been in 
constructive possession for over 12 years prior to 
the suit *. that so far as the judgment 
and decree of the District Judge related to cer- 
tain plots described as patit or uncultivable lands, 
they must be set aside, and the case remanded to 
the District Judge to determine («) how far the 
presumption in favour of the plaintiff as to the 
continuance of the uncultivable state of the lands 
till within twelve years of suit applied : and (Z>) 
how far that presumption had been rebutted by 
j evidence of actual possession ou the part of the 
I defendants. MoHiNi Mohan Roy v. Fbomoda 
i Nath Roy. 

[24 Calc. 256 

(9) POSSESSION AND PROOF OF TITLE. 

15. — Shifting of burden of gyro of —Land t alien by 
Government as forest reserve — Madras Fo7'est Act 
( Mcuivas Act V of 1882).] Portions of certain land, 

I which had been taken up by Government as forest. 
I reserve, were claimed by. one who had admittedly 
I been in possession and enjoyment of them for 
i thirty years. The Government failed to establish 
I an,y subsisting title of its -own : — Held, that the 
j burden of proof had been shifted on 4o the 
I Government and had not been discharged, and 
a'Gordiingly that the claim should be allowed. 
siicLiaTARY OP Stats for India v . Kota 
ii.\pANA3iMA Gar a. 

I [19 Mad. 165 


j OPIUM ACT (I OF 1878). 


See Contract Act, s. 23— Illegal 
Con t r a cts— G enerally. 

[19 Bom. 626 

, s. 9. 

See Magistrate, Ju.RisorcTroN op — 
Special Acts— Dpiem Act. 

[19 AIL 465 

, S. 9. — Act XIII of 1S57 — Wrongful 

entrajice acid Illegal search, i/uihility of Police* 
officer for — Gode/ofCrim.inal Procedure (1882), 
SB, 155, 166 and 165 — Ahui-cog nizahle ofence.'] 
Aa offence under s. 9 of the Opium' Act (I 
of 1878), and nob coming under s. 14 of that 
Act, is a non- cognizable offence, and is therefore 
one for which by s. 4 of the Criminal Procedure 
Code, a Police’officer cannot arrest without war* 
rant; and he has therefore under s. 155 of the 
Code no authority to investigate such an offence 
without the order of a Magistrate ; nor under 
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s. 165 can he make a search in respect of it. The 
power of arrest without warrant referred to in 
c]. (tj) of s. 4 of the Criminal Procedure Code is 
an unqualified power, and not a conditional power, 
as in,^. 24 of Act of 1857, which only gives 
the right to a Police-officer to arrest without 
warrant in case the accused does not furnish the 
security required by that section. Where % 
Police-officer, therefore, in respect of an offence 
under s. 9 of the Opium Act not coming under 
s. 14 of the Act, made a search in the house of 
the accused without an order of a Magistrate ; — 
Ileld^ that his action could not be Justified, either 
under s. 24 of Act XIII of 1857, or under the 
Code of Criminal Procedure, and that he -was 
liable in an action for damages for the illegal 
search. Bahabal Shah v. Tahak Xath Chow- 

DHBY. 

[24 Calc. 691 

OHdDPjP/. 

absolute for sale of mortgaged 

property. 

Sc^e Limitation Act, Art. 178. 

[16 All. 23 
[22 Calc. 924 

, Copy of. 

See Review-— Form op, and Proce- 
dure ON, application. 

[17 Ail. 213 

dismissing appeal for default. 

See Review — Power to Review. 

[23 Calc. 339 

[24 Calc. 350 

, Ex-parte, Application to set aside. 

See Companies Act, s. 160. 

[19 Bom. 208 

in insolvency. 

See District Judge, Jurisdiction of. 

[17 Mad. 377 

interfering with execution of 

decree. 

^SV <3 Magistrate, Jurisdiction of — 
Powers of Magistrates. 

[17 All. 435 

, Interlocutory. 

See Revision — Criminal Cases— Gene- 
rally. 

[20 Bom. 543 

See Superintendence of High Court 
—Civil Procedure Code, s. 622. 

[18 Bom. 35 

— — of Government officer, Suit to 
set side. 
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O'R'D'Bl'Bj'—coneluded. 

See Limitation Act, Art. 14. 

[21 Calc. 626 

of Her Majesty in Council, dated 

November 29tli, 1884, s. 6. 

See Jurisdiction of Criminal Court 
—General Jurisdiction. 

[19 Bom. 741 

refusing to appoint receiver. 

See Appeal to Privy Council— Cases 
in which Appeal Lies orXot — Fi- 
nality OP Decree or Order. 

[22 Calc. 928 

refusing to certify payment to 

decree-holder out of Court. 

See Civil Procedure Code, s. 244 — 
Questions in Execution of De- 
cree. 

[18 Mad. 26 

rejecting claim in execution-pro- 
ceedings. 

Estoppel — Estoppel by Judg- 
ment. 

[17 Mad. 17 

rejecting criminal appeal. 

See Review — Criminal Cases. 

[19 Bom. 732 

removing attachment, Suit to 

set aside. 

See Claim to Attached Property. 

[18 Bom. 260 

See Limitation Acr, Art. 11, 

[13 Bom. 260 

staying institution of suit. 

See Limitation Act, s. 15. 

[17 All. 198 
[L. H. 22 I. A. 31 

ORDERS. 

See Cases under Appeal— Decrees. 

See Oases under Appeal — Orders. 

See Oases under Letters Patent, 
High Court, cl. 15. 

See Cases under Letters Patent, X.- ' 
W. P., CL. 10. 

See Cases under Kemand. 

See Gases under Res Judicata— 
Orders in Execution of Decree. 

See Cases under Special or Second 
Appeal— Orders subject or not 
to Appeal. 

See Cases under Superintendence of 
High Court— Civil Procedure 
Code, s, 622. 
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OUDB CIVIL COURTS ACT (XIII OP | 
1879). I 

, s. 27. 

High Court, Jurisdiction ou— 
High Court, N.-W. P. — Civil. 

[18 All. 375 

OUDB COURTS ACT (XIV OP 1891). 

, s. 8. 

Sec High ConM, Jurisdiction of— 
High Court, N.-W. P. — Civil. 

[18 AU. S75 

OUDB ESTATES ACT (I OP 1869). 

s. 22, sula-sections 4 and 7. 

-Taluh inherited Wj a daughter’s son- 
Snoeessm or inheritanoe—Pninogemfure.y The 
fSHto which the suoeeseion was m dispute 
was one o£ those entered m the first and 
second of the lists prepared in conformity with 
I B of the Oude Estates Act, 1809, descending 
to a single heir by primogeniture, the last 
taluJidar died without leaving a son, but le.t a 
widow, audby a former wife two daughters, of 
whom the elder had a sou. The widow s claim to ^ 

•lu estate for life, under sub-section 17 of s. 22 of i 
above Act, was met by the derenoe that the i 

daughter’s sou, having been treated by his mater- ; 
nal 'grandfather in all respects p his own son, | 
was under sub-section 4, eutibiea to inherit the , 
xtie Courts below deciaed m his lavour i 
that the Courts below were right as to the 
treatment of the daughter’s son in regard to sub- 
section 4 Pertai Karain Smgk v. SiMao Aooer, 
f L H .’i Calc. 62C; L. Pv. 4 I. A. 228, aid not ' 
siiov/ that sub-section 4 bad been construed to 
reaui'-e evidence on that point attaining to any 
special degree. TJmiiao Beguu h. Irshad 

[21 Calc. 997 
[L. R. 21 I. A. 163 

OUDE, LAW OP. 

Mahombdan Law, Doy/er. 


OUDE LAND REVENUE ACT (XVII 

OF is* 76 )— concluded. 

The Judicial Commissioner, having called for the 
record under s. 622 of the Civil Procedure Code, 
set aside the decree, which had been affirmed on 
appeal. He was of opinion ‘iiat the suit 'ShoiUd 

not have been brought against the Deputy Com- 

missionerin the above character but 
Ke against a manager apporuted as Act 
of 1858 directed, or else against a guardian. I h 
judgment liaving gone upon a 
well founded, was reversed, and Jibe 
decree was restored. Ashaefi Lal v. Depi 
Commissioner of Baea Banki. 

[22 Calc. 729 
[L. R. 22 I. A. 90 

OUDE LAWS ACT (XVIII OF 1876). 
, s. 6. 

Sec Mahomed AN Law — Dower. 

[21 Calc. 135 
[L. R. 20 I. A. 144 

, ss. 9--13. 

Sec Pre-emption — Light op Pre- 


emption. 

[21 Calc. 496 

OUDE REDEMPTION ACT (XIII OF 
1866). 

, Mortgage dated previous to. 

Src LlaVITATION ACT, ART. I4i— AD- 
VERSE Possession. 

[23 Calc. 483 
[L. R. 23 I. A. 8 

OUTCASTS, PROPERTY OF. 

See Probate— Opposition to, or Le- 
vocATiON OE, Grant.- 

[21 Calc. 697 




[21 Calc. 135 
[L. R. 20 I. A. 144 

OUDB LAND REVENUE ACT (XVII 
OF 1876). 

ss. 175 and 176. — Suit against the Collec- 
tor as Aqent for the Coibrt of Wards~~IiisquaUfied 
^,,,ner^ Act XXXV of 1868 (Cc^re of the Estates 
of Limatics). W—PaHies — Defendant ■^Civll 
procedure Code, ss. 440 and 464.] A decree was 
made against a Deputy Commissioner as Agent 
for tlie Court of Wards for a debt due from a 1 
proprietor, whose estate had come under the | 
charge of that officer in virtue of an order made 
by the District Court under Act XXXV of 1858, 
the debtor having been found to be of unsound 
mind and incapable of managing his affairs, 1 


, Dispute as to. 

Sec Letters of Administration. 

[19 Bom. 828 

See Title— Evidence and Proof of 
Title. 

[19 Bom. 828 

Evidence of, Transfer of. 

See Mahomedan Law— Gift. 

[19 All. 267 
[L. R. 24 I. A. 1 

See Registration Act, s. 49. 

[18 Bom. 18- 
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OWNBRSniF-eoncluded. 

, Presumption of. 

See Endowment. 

[16 AIL 412 

PAPER BOORfe. 


Failure to deposit costs of. 


See Letters Patent, High Court, 
CL. 15. 

[23 Calc. 339 

See Limitation Act, Art. 168. 

[23 Calc. 339 

See Review— Power to Review. 

[23 Calc. 339 
[24 Calc. 350 

PARDANASHIN WOMEN. 


See Commission— Criminal Oases. 1 

[24 Calc. 551 

1. — Attendance of pavdanashin — Wari'ant case 
— Issue of s^nnmons — Grlmhial Procedure Code 
(1882), 55. 201 and Piscretlon of Court d\ lu a 
warrant case, the accused bein^ a i^avdanash.in, 
the Magistrate can dispense with, her attendance 
under s. 205 of the Criminal Procedure Code if 
he issues a summons in the first instance, and 
this he has a discretion to do under s. 201. 
Basumoti Adhikarini V , EuDRA^t Kalita. 

[21 Calc. 588 

2i,-’^Pyoof of explanation of deed — Gosha loomen, 
Peed executed Iry — Onus of proof.] In a suit on a 
mortgage it was held that two gosJia women, who 
had executed the instrument in conjunction with 
their son and brother, respectively, were not, 
under the circumstances, entitled to have their 
shares exonerated for want of proof that the 
transaction had been explained to them. Asligar 
AH V. Pelroos Banoo Bjgnm, I. L, R. 3 Calc. 321, 
distinguished. Badi Bibi Sahibal r. Sami 
PiLLAI. ! 

[18 Mad. 257 

3. — Proof of explanation of deed executed by 
pardanaslhin woman — Mortgage of ancestral pro- 
pevty made by Hindu loidow under power of 
attorney given by her to male relative.] It is abso- 
lutely necessary, before holding that a yoarda- 
nashin lady or her property is liable on a contract 
alleged to have been made by her, or in conse- 
quence of an alleged execution by her of a 
general power-of-attorney, to be reasonably satis- 
fied that the liability she was incurring and the 
nature of the transaction were explained to her ; 
and more particularly is this the case if it is 
sought, by reason of her having executed a docu- 
ment, to fix her and her property with a liability 
to pay a debt, which, if the document had not 
been executed by her or by an agent appointed 
by her with adequate power, could not have been 
enforced against her property. Achhan Kuar 
X , Thakur Das. 

[17 All. 125 


PARDON. 

See Confession— Confessions to Ma- 
gistrate. 

[22 Calc. 50 


, Withdrawal of. 

See Sessions Juufis— J urisdiction of. 

[22 Calc. 60 . 


— Criniifial Procedure Code (1882), 5 . bb9 
Approver — Withdrawal of eonditioual pardon — 
Praetiee.] The withdrawal of the conditional 
pardon granted to an approver should be made 
under s. 339 of the Criminal Procedure Code by 
the authority that granted it and not by the High 
Court. Queen- Empress v. Manicic Chandra 
Sarkar. 

rOA Halo 4.Q9. 


PARENTAGE, PROOF OP. 

Bee Evidence Act, s. 9. 

[IS All. 98 


PAROL EVIDENCE. 

Sec Evidence — Paeol Evidence. 

PARSI MARRIAGE AND DIVORCE 
act (XV OP 1865). 

30 . — Sait for div or ee-— Guardian ad 

litem-^Minor-Aye of majority— Eush and and 
wife.] In a suit by a husband for divorce under 
s. 30 of the Parai Marriage Act (XV of 1865), the 
defendant, if under the age of 21 years, iilthough 
more than 18, must be deemed to be a minor, and 
a ^ruardian of the defendant for the suit must be 
appointed. SORABJI Oawasji Polisiiv.ala i?. 

BUCHOOBAI. 

[18 Bom. 366 


Col, 

910 

910 
. 911 
. 911 

912 

912 

911 
916 
916 

. 916 

, 916 
, 918 
. 918 
, 918 
. 919 
. 919 
. 920 
. 920 
. 920 
. 920 
. 920 
. 921, 
922 


Parties to Suits 
(a) Ben amid ars 
(/>) Bjecfcmentj Suit for 
(^i) Executors 
(J) Joint Family 

{e) Mortgages, Suits concerning ... 
(/) O^cial Assignee 
(/?) Partnerships, Suits concerning 
(h) Purchasers 
ll) Specific Performance 
Scdts by some of a Class as Represen- 
tatives of Class 
Adding Parties to Suits 
(/Q Plaintiffs 
(&) Defendants 
(6‘) Respondents 
(d) Procedure 
Striking off Parties 
(a) Defendants 
Substitution of Parties 
(^) Generally 
lb) Plaintiffs 
(c) Appellants 
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PARTIES —continued. | 

See Appeal— Execution of Deckee— 
Parties to Suits. 

[18 Mad. 439 

[20 Mad. 378 

See Certificate op Administration — 
Eight to Sue or Execute Decree 
WITHOUT Certificate. 

[17 Mad. 108 

See Cases undep. Civil Procedure 
Code, s. 244— Parties to Suit. 

See Executor. 

[21 Bom. 400 

See Hindu Law ~ Reversioners — 
Power of Eevebsioners to Re- 
strain Waste and Set aside 
Alienations. 

[18 Mad. 53 

See Mahomedan Law— Endowment. 

[18 Bom. 401 

See Possession, Order of Criminal 
Court as to— Disputes as to 
Bight of Way, Water, &c. 

[21 Calc. 727 

[23 Calc. 55 

See Possession, Order op Criminal 
Court as to— Parties to Proceed- 
ings. 

[18 Mad. 51 
[21 Caic. 29, 404 | 

[23 Calc. 55 | 

See Representative of Deceased 
Person. 

[22 Calc. 903 

' See Cases under Res judicata — 
PaPvTIES. 

, Adding. I 

See Costs— Special Cases — Respon- j 
DENTS. I 

[20 Bom. 167 | 

See Jurisdiction— Causes of Juris- | 
DICTION — Dwelling, Carrying on ; 
Business or Wording for Gain. i 

[20 Bom. 767 

See Letters Patent, High Court, 
CL. 12. 

[20 Bom. 767 

See Remand— Ground for Remand. 

[19 Mad. 157 

— — , Appearance of. 

See Civil Procedure Code, s. 102. 

[23 Calc. 991 

See Civil Procedure Code, s. 108. 

[18 All. 241 

[21 Oalc. 269 


PARTIES — continued. 

— ^ — , Consent of. 

See Arbitration— Awards— Validity 
OF Awards and Ground for Set- 
ting THEM ASIDR 

[21 Oalc. 590 

' y- [L. R. 21 I. A. 47 

See Bengal Tenancy Act, s. 95. 

[23 Calc. 522 

See Madras Forest Act, s. 4. 

[17 Mad. 193 

See Mamlatdar, Jurisdiction of. 

[20 Bom. 630 

, Death of. 

See Execution of Decree — Execution 

BY and against REPRESENTATIVES. 

[21 Bom. 314 

See Judgment— Civil Cases. 

[19 Bom. 807 

See Cases under Sale in Execution 
OP Decree — Invalid Bales — 
Death of Judgment-Debtor be- 
fore Sale. 

entitled to notice. 

See Sale in Execution of Decree- 
Setting aside Sale — Rights of 
Purchasers. ^ 

[IS Bom. 594 

, Joinder of. 

See Limitation Act, s. 22. 

[21 Bom. 580 

Sec Multifariousness. 

[24 Oalc. 831 

See Superintendence of High Court 
—Civil Procedure Code, s. 622. 

[23 Calc. 723 

See Valuation of Suit— Appeals. 

[23 Calc. 723 

, Misjoinder of. 

See appellate Court — Objection 

TAKEN FOR FIRST TiME ON APPEAL. 

[18 Bom. 110 

See Damages— Measure and Assess- 
ment OF Damages, 

[17 Mad. 168 

See Misjoinder of Parties. 

[22 Calc. 833 
[19 Mad. 335 

See JMultifariousness. 

[16 All, 279 
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PARTIES — continued. 

See Pre-bmption—Loss OR Waiver of 
Right. 

[19 All. 324 

^ See Special or Second Appeal — Pro- 
cedure IN Special Appeal. 

[18 Bom. 1^0 

, Non-appearance of. 

See Appeal — Default in Appearance. 

[20 Bom. 736 
[19 All. 355 

See Civil Procedure Code, s. 108. 

[21 Calc. 269 
[23 Calc. 738 

See Execution op Decree— Applica- 
tion FOR Execution and Power 
OF Court. 

[20 Bom. 541 

See Res judicuvta — Judgments on 
Preliminary Points. 

[21 Bom. 91 

, Non-joinder of. : 

See Appellate Court — Errors affect- 
ing or not Merits of Case. 

[17 Mad. 122 

See Co- SHARERS— Suits by Co- sharers 
WITH RESPECT TO THE JOINT PRO- 
PERTY —Ejectment. 

[21 Bom. 154 

See Estoppel — Estoppel by Judgment. 

[17 Mad. 17 

See Malabar Law — Joint Familyn 

[20 Mad. 129 

See Partition— P tiGHT TO Paiitition. 

[18 AIL 334 

See Restitution of Rights by Mo- 

TION. 

[19 AIL 136 

See Sale in Execution op Decree- 
Invalid Sales — Death op Judg- 
ment-Debtor BEFORE Sale. 

[19 Bom. 276 
[21 Bom. 424 

ee Sale in Execution of Decree- 
Invalid Sales — Sale pending 
Appeal. 

[23 Calc. 857 

, Proof of identity of. 

See Divorce Act, s 7. 


PARTIES — continued, 

, Substitution of. 

See Appellate Court— Errors affect- 
ing OR NOT Merits op Case. 

[22 Calc. 558 

See Certificate of Administration- 
Right TO Sue or Execute Decree 
without Certificate. 

[22 Calc. 143 

See Civil Procedure Code, s. 2il— 
Parties to Suit. 

[23 Calc. 374 

See CoAiPANY— W inding-up— Liability 
OF Officers. 

[18 AIL 156 

See Exbcutio!.’ op Decree— Execution 

BY AND AGAINST REPRESENTATIVES. 

[22 Calc. 558 

[18 Bom. 224 

LntiTATiON Act, s. 22. 

[17 Mad. 12 

[18 Mad. 189 

See Possession, Order of Criminal- 
Court AS to~Parties to Proceed- 
ings. 

[21 Calc. 404 

See Right of Suit — Survival op 
Right. 

[22 Calc. 92 

(1) PARTIES TO SUITS. 

GO Benamidars. 

— Suit on title for yossession of imniovealle 
jn'opertij — Ilif/ltt of hencmidar to sne in his oion 
nauie.'\ A henamldar, suiug for the recovery of 
immoveable property ou title, can sue in his own 
name, and when such a suit is mstitur.ed by a 
'benaniida 7 \ it must be held to have been instituted 
with the consent and approval of the beneficiary, 
against whom any adverse decision ou the title 
set up will take effect agaves judicata. Prosunno 
Koomar Roy Ckowdhry v. Gooroo Churn Sein, 

3 W. R. lo9; and Ba^'l Gohind AdltihariY. Akhoy 
Kuniar Slozumdur. I. L. R. 16 Calc. 364, dissented 
from. Fusellun Bethee v. Oindah Beehee, 10 W. R. 
469 ; and Melwroonusn Bibee v. IJur Churn Bose, 
10 W. R. 220, distinguished. Goyechrist Gosain 
V. Gungapergaud Gosain, 6 Moo. I. A. 53, explained. 
Ram Rhurosee Singh v. Bissesser JSariiin Singh, 
18 W. R. 454 ; Goyi Nath Choley v. Bhugioat 
Pershad, I. L. R. 10 Calc. 697 ; and Shangara v. 
Krishnam, R. 15 Mad. 267, referred to. ISTand 
Kishore Lal r, Ahmad Ata ; Anmoli Bibi 
Ahmad Ata ; Bhole Bibi r. Ahmad Ata. 

[18 All. 69 

2.-~~Suit hj benamidar.] A mortgage bond was 
executed ostensibly in favour of R, but J was 
the real mortgagee. A suit was brought by 


[22 Calc. 544 
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PARTIES— 

(1) PARTIES TO SUITS— 

{a) BenamidaRS — GOiicliuled, 

7?, the henamidar^ to enforce the bond ; J, 
the real mortgagee, made over the debt on a 
date previous to the suit, but executed the 
formal deed of assignment on a date subsequent 
thereto '.—Held, that the benamidar might main- 
tain the suit:. Bhola Pershad v. Ram Lall. 

[24 Calc. 34 

3. — Suit for foreclosvre of riortriage — Benefcial 
owner not made a party — Tramfer of Property 
Act [IV of 1882), 6*. 85 — Right of S7iit.'] A suit 
for foreclosure of a mortgage may be brought 
by the person named in the mortgage deed as the 
mortgagee, although he was, in fact, only the 
henamidar of the beneficial owner ; and such a 
suit should not be dismissed because the beneficial 
owner is not added as a party. Sachitanaxda 
Mohapatra V, Baloram Gorain. 

[24 Calc. 644 

(d) Ejectment, Suit for. 

4. — Sait based o)i lease from Government — Gov- 
eninieiit as party to suit.'} If the plaintiff in an 
ejectment suit can make out a legal title to the 
laud, he is entitled to maintain a suit against the 
person in actual juridical possession of such land 
for its recovery without making the person under 
whom the latter claims to hold a party to the 
suit. So where plaintiffs based their title to the 
land in dispute on a lease granted by Govern- 
ment giving occupancy right to their predecessor 
in title, and sued the defendants in ejectment, 
and the defendants claimed to hold the land under 
an occupancy title conferred on them by Govern- 
ment subsequent to the plaintiffs’ lease, it was 
held that though Government might have pro- 
perly been made a party so as to bind it by the 
decree and prevent future litigation, it was not a 
necessary patty to the suit. Kashi v. Sadashiv 
Sakharam Shet. 

[21 Bom. 229 

5. — Civil Procedure Code (1882). s. Joinder 
of parties — Ghange in cha.racter of suit.} In an 
ejectment suit by a landlord against his tenant, 
the Court should nob bring on to the record the 
person from whom the plaintiff holds the land, 
nor persons claiming to hold it from a third 
party, nor such third party. Sankaran Naray- 
anan V. Ananthanarayanayyan. 

[20 Mad. 375 

{c) Executors. 

Q. — Administration. Suit for — Agjplieatiori for 
appointment of reoeirer — Civil Procedure Code 
(1882). 438.] Where a Mahomed au testator 

had by his will appointed three executors, 
only one of whom had acted and got posses- 
sion of the estate, a suit by the testator’s widow 
for administration of the estate was held suffi- 
ciently well constituted for the purpose of a 
motion for a receiver, although only the executor 
^ who had acted was made defendant, the other two 


PARTIES — eontinned , 

(1) PARTIES TO SUITS — continued. 

[c) Executors — concluded. 

executors not being parties to the suit. Qiuere : 
Whether it would not be ncifessary to add the 
said two executors before the suit came on for 
hearing. Hafizabai v. Abdul Karim. 

[19 Bom. 83 

(7) Joint Family. 

7 . — Manager — Lease granted by manager — Suit 
for rent — Go-sharers.} A manager of a joint 
Hindu family who, as such, has granted a lease, 
is during his lifetime the only person to sue for 
rent due under the lease, but after his death his 
sou, who has not succeeded his father in the 
management, cannot sue without joining the 
other members of the joint family as parties. 
Dada v. Phan. P. J. 1876, p. 11 ; and Say ad 
Fatulla v. Bola, P. J. 1884, p. 33, followed. 
Dayabhai Lallubhai r. Gopalji Dayabhai. 

[18 Bom. 141 

S.—Suit on bond given in name of one member 
of joint family for loan made out of joint family 
funds.} A loan was made to the defendant out 
of Joint family funds, and a bond for the amount 
was given in the name of one of the members 
of the joint family. He sued the defendant on 
the bond ; — Held., that the other members of the 
joint family were not necessary parties. H.\ri 
"Yasudev Kamat V. Mahadu Dad Gavda. 

[20 Bom. 435 

(c) Mortgages, Suits concerning. 

9 . — Suit by mortgagee and sale in execution of 
mortgage decree — Grant of pat nl ly mortgagor — 

I Patnidar — Right of redemption — Notice:-. - Gon- 
j structive notice — Transfer of Property Act {IV 
I of 1882), ss. 3 and 85.] A uiouzah, K. was inort- 
I gaged by 75 by bonds extending from 1867 to 1879, 

I the last bond of the 5th January, 1879, including the 
j amountsborrowed on the former bonds. On the 7tb 
January, 1872, whilst it was so under mortgage, 

1 the same mortgagor 55 executed bonds whereby 
I he mortgaged K to the defendants, and in suits 
I brought on the basis of those bonds, came to 
i au amicable settlement with the defendants by 
] which, on the 25th February, 1879, he settled K in 
I patni with them; the bonus for the pe.Rnl going 
i to satisfy the mortgage debts. In 1885, a suit, to 
! A\hich the present defendants were not made 
I parties, was brought by the mortgagees of the 
bond of the 5th January, 1 879, and in execution of 
j the decree in that suit, K was put up for sale and 
purchased by the plaintiff on the 21st June, 1886. 
In a suit brought in 1890 against the defendants 
to set aside the iiatni and for hhas possession of 
K, it was found that the plaintiff had notice of 
the patni : — that the defendants as pat7ii- 
dars had an interest in K within the meaning of 
s. 85 of the Transfer of Property Act, and should 
therefore have been made parties to the suit in 
1885, and thereby given an opportunity of re- 
deeming the mortgage on which that suit was 
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PARTIES- continued-, | 

(1) PARTIES TO SUITS— 

(ti) Mortgages, Suits concerning — continued. 

brought. Koldl Singh v. Duli Clumd, 5 C. L. R. 
243 ;■> and Kasimi'ininissii Bldee v. Nllratna Bose, 

I. L. R. 8 Calc. 79, referred to. If not as jjatni- 
dfirs, they were entitled ag second mortgagees to 
have an opportunity of redeeming the piSor 
mortgage and to be parties to that suit. Not 
having been parties, the plaintiff was not entitled 
to hhas possession as against them. JVanach 
Ghand. v. Tcludtdye Koer, I. L. R. 5 Calc. 265 ; 4 
C. b. R. 85S ; Dlrgopal Ball v. Bolahee, I. L. R. 

5 Calc. 269 ; and Radlia Pershad Afisser v. Jlono- 
har Bass, I. L. R. 6 Calc. 317, referred to. JUGUL 
Kissore Lal Sing Deo v . Kartic Chunder 
Cnottopadhya. 

[21 Calc. 116 

10. — Sn,lt for sale on mortgage — Non-joinder of 

2)0 rties— Joint Hindu family — Suit for sale on 
■mortgage hy father id it h out joining sons — Transfer 
of Property Act {IV of 1882), 85.] When a 

plaintiJf mortgagee institutes a suit for sale under 
s. 88 of Act IV of 1882 againsb his mortgagor, 
who is the father of sous in an undivided Hindu 
family governed by the Mitakshara, without join- 
ing as parties to the suit the sons of tlie mort' 
gagor, of whose interests he has notice, and cb- 
fcaias a decree and an order absolute for sale 
againsb the father only, the sons can successfully 
sue for a declaration that the mortgagee decree- 
holder is nob entitled to sell in execution of his 
decree for sale the interests of the sons in the 
property comprised in the mortgage given by the 
father, although the sole ground of their suit is 
that"*they were nob parties to the suit by the 
mortgagee. So held by Edge, C. J., Knox, Blair, 

•Buekitt and A dissent Umte Banerji, 

J : — Held, by Banerji, J., that where, under the j 
circumstances above desoidbed, a decree has been j 
obtainei againsb the father alone wicliout joiniirg ' 
t'l'.e sons, the sons cemnot in the suit brought by 
them plead against the operation of the decree | 
on their interests any pleas other tlian those j 
which they could have urged againsb the claim 
of the mortgagee in order to relieve them from 
liability for their father’s debt had they been 
made parties bo the mortgagee’s suit, Bhaw’'ANi 
Prasad r. I^Iallu. 

[17 AIL 537 

11. — Sait for payment of mortgage money or fore- 

closure — Non-joinder of gjerson ■interested in the 
-mortgaged joroyjcrty, Bifec.t of — Transfer of Proper- 
ty Act (1882), 85 — Glvll Procedure Gode (1882 L 

s. a2~-Plea tethen in appeal for the first time.'] 
The Dou-joiuder ' in a suit bo which Chap. IV of 
Act IV of 1882 applies of a per.^on interested in 
the mortgaged property within the meaning of 
s. 85 of th;it Act, and of whose interest the plain- 
tiff has notice, is a fatal defect in the suit, unless 
■cured by the action of the Court under s, 32 of' 
the Code of Civil Procedure ; and whei'e such 
non-joinder is brought to the notice of the Court, 
the Court will give effect to the objection and 
dismiss the suit, even though such objection 
be raised for the first time in appeal. Mata Bln 


PARTIES — continued. 

(1) PARTIES TO SUITS — continued. 

(e) Mortgages, Suits concerning— 

Kasodhan v. Nazim Bnsain, I. L. R. 13 All. 432 : 
Janlid Prasad v. Kishen Bat, I. L. R. 16 All. 478 : 
viThd Bhawani Prasad v. Kalin, I. L. R. 17 All. 537, 
referred to. Ghulam Kadi r Khan r. Mustakim 
Khan. 

[18 AIL 109‘ 

12 . — P; 'lor and suhserpnent 'mortgagees — Bfeet of 
non-joinder in a suit on a. mortgage of persom^ 
interested in the mortgaged ijroperty — Transfer of 
Property Act {lY of 1882), s. 85.] Certain mort- 
gagees holding a second mortgage obtained a 
decree against their mortgagor and a subsequent 
mortgagee, one II L, for sale of the mortgaged 
property. At the time of the suit there was 
subsisting on the samoproperty a prior mortgage 
held by one BP. BP was not made a party to 
that suit. After the decree in that suit was 
passed, but before execution, 1) P brought a suit 
for sale on bis mortgage, but did nob make the 
second mortgagees parties bo that suit. In that 
suit B P obtained a decree in execution of which 
he brought a portion of the mortgaged property 
to sale, and some of it was purchased by II L. 
On application by the second mortgagees for an 
order absolute for sale in execution of their decree, 
it was held that the property purchased by H L 
in execution of B P's decree on his prior mort- 
gage could not be brought to sale in execution 
of the second mortgagee’s decree. Mataf Bin 
Kasodhan v. liazim Hnsetin, I. L. B, 13 All. 432, 
referred to. Hira Lal v. Kish an Lal. 

[19 AIL 543 

(/) Official Assignee. 

13. — Salt against loldoio of insolvent as his legal 
representative — Porin of decree.'] The husband of 
tVie defend int v/as adjudicated an insolvent in 
JS91, and the usual order was made vesting his 
estate in the Official Assignee. He subsequently 
died without having filed his schedule, and no 
schedule had ever been filed. After his death 

i a suit was brought by a creditor againsb the de- 
1 fend ant as the widow, heiress, and legal re- 
presentative ” of the deceased insolvent, in 
which suit a decree was made againsb her, “ the 
amount to bo levied out of the assets of the 
deceased in her hands.” In an application hy the 
defendant to have the decree set aside on the 
grounds that the Official Assignee was a necessary 
party to the suit, and that the decree should have 
been agaiust him as her husband’s representative 
as his estate w^as in his lifetime, and since had 
continued to be, vested in the OfiBcial Assignee : — 
Held, thattheOfficial Assignee was nob a necessary 
party to the suit. The Official Assignee is not a 
necessary party to any suit to recover a money 
debt from a person who is either an insolvent at 
the time the suit is instituted or becomes insolvent 
pending the suit. But a decree made against 
an insolvent under such circumstances should be 
restricted in form so as not to allow the judgment- 
creditor by means of execution to obtain an 
advantage over the general body of creditors. In 
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P ARTIE S — c o ut in ued . 

(1) PARTIES TO SUITS — contlmiecl. 

(/) Obftcial concluded, 

re Hunt Monnet Ji' Co.; He 'parte Gamble v. Bliolu 
Gir, 1 Bom. H C. 251 ; and Miller v. H'udh Singh 
Bucllinria, I, L. R. 18 Calc. 43, referred to. la 
this case the decree was varied by the omission 
pf the words “ to be levied out of the assets of 
the deceased in her hands,” and liberty was 
reserved to the judgment-creditor to prove for 
the amount of his decree in the Insolvent Court, 
with a note that execution of the decree is stayed I 
pending the insolvency. Chandmull i?. Rahee- 
SOONBERY DoSSEE. 

[22 Calc. 259 

Gj) Partnerships, Suit concerning. 

14. — Suifby one memher ^ an undivided Hindu 
family — Non^jolnder of other per vons interested in 
a family husiness — Amendment of plaint — Limi- 
tation.'] In 1887, the plaintific appointed the 
defendant to serve for three years as manager of 
a business in Moulmein, which was the business 
of the undivided Hindu family to which the 
plain tiS belonged. In 1893, the plaintiff, without 
joining the other members of hia family, sued 
the defendant for damages for breach of the 
contract of service : — Rdd (1) that the suit was 
not maintainable in the absence from the record 
of the other partners in the business ; (2) that 
under the circumstances, the name of the plain- 
tiff, in the cause-title, could not be taken as 
designating his partners also ; (3) that by reason 
of the fact that the amendment might deprive 
the defendants of the defence of limitation and 
of the other circumstances in the case, the plain- 
tiff should not be allowed on appeal to amend the 
plaint by bringing his partners on to the record. 
Aeagappa Gketti Yellian Ghetti. 

[18 Mad. 33 

15. — Salt for delot due to partner ship after death 
of partner— Right of representative of deceased 
yjartner to sue for a specific asset — Contract ^Ict 
{IX of 1872), s. 45.] On the death of a partner 
leaving a surviving^ partner still carrying on the 
business of the firm, the representative of the 
deceased partner may sue for and recover debts 
due to the firm, although the firm’s assets in the 
hands of the surviving partner are already suffi- 
cient to answer all the claims made on behalf of 
the deceased partner, and although the surviving 
partner is willing to satisfy such claims and dis- 
approves of, and refuses to join in, the suit 
brought by the representative of the deceased 
partner. Aga OuLAw Husain v. Sassoon. 

[21 Bom. 412 

(A) Purchasers. 

16. — Suit ly audio n-gmr chasers at sale for 
arrears of revenue to annul incunibrances — Act XI 
of 1859, s. %1—Siiit to cancel under-tenures.'] The 
right that is given by s. 37 of Act XI of 1859 to 
the auction-purchaser of an entire estate in the 
'•permanently-settled districts of Bengal, Behar 

and Orissa, sold for arrears of revenue, to avoid 


PARTIES —continued, 

(1) PARTIES TO SUITS — concluded. 

[li) Purchasers— 

and annul an under-tenure is right that piiust 
be exercised by all the purchasers jointly where 
there are more purchasers than one. Jatra 
Mohun Sen v. Aukhil Chandra Chowdhrv. 

[24 Calc. 334 

{i) Specific Performance. 

rchaser from party to contract of which 
specific performance was claimed^ The mother 
and guardian of a Hindu minor entered into a 
contract for the sale of his land. The vendee 
sued the minor by his mother and guardian ad 
litem for specific performance of the contract 
and for possession, and joined as a defendant a 
subsequent purchaser from the mother and 
guardian : — Held, that as the cause of action 
(the right to obtain a sale-deed and posses- 
sion) concerned both the defendants, and entitled 
the plaintiff to relief against both, the purchaser 
was rightly joined as a party. Luchamsey Ooher- 
da V. Razulla Gassumhhoy , I. L. R. 6 Bom, 177, 
distinguished. Mohnnd Lall v. Ghotay Lall, I. L. 
R. 10 Calc. 1061, referred to. Krishnasami 'y. 

SUNDARAPPAYYAR. 

[18 Mad. 415 

18. — Suit for speefiie performajice of agreement to' 
partition — Glvil Procedure Code, s. 23.] In a suit 
for specific performance of an agreement by the- 
members of a joint family for j:)artition: — Held, 
with reference to s. 28 of the Civil Procedure 
Code, that the third defendant, a minor, was 
properly included as a party to the suit, though 
he was nod a part}' to the arrangement. Ala- 
GAPPA MUDALIAk't;. Sivaramasundara Muda- 
liar. 

[19 Mad. 211 

(2) SUITS BY SOME OF A CLASS AS RE- 
PRESENTATIYFS OF CLASS. 

19. — Suit hy mmerovs plaimtiffs — Civil Proce- 
dure Code. (18b2), .S'. 30 — Leave to institute suit — 
Right of suit.] Section 30 of the Civil Procedure 
Code does not require on express ” permission 
to be recorded by tbe Court, but if such permis- 
sion can be well gathered from the proceedingQ of 
the Court in y/hicli the suit was instituted, an 
Appellate Court may (where an objection that no 
permission wms given is taken on appeal) infer 
from such proceedings that permission was really- 
granted. The dictum of Stuart, C. J., in Ilirtf. 
Lai V. Bhairon, I. L, R. 5 All. 602, dissented from,. 
Dhunput Singh v. Paeesh Hath Singh. 

[21 Calc. 180 

2iO.— Civil Procedure Oode (1882), s. 30 — Leave 
to institute suit luhen to he given.] In cases 
■where leave under s. 30 of the Civil Procedure 
Code is necessary, such leave must be obtained 
before tbe suit is brought and cannot be given 
subsequently. Haeadhone Dass v. Ramboyal, 
Rai, 

[21 Oalc. ISl note 
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(2) SUITS BY SOME OF A CLASS AS EE- 

PRESENTATIVES OF Qhk^^-contmned. 

Kityanund Ghose V. Mohendro Kristo 
^ « Ghose. 

[21 Calc. 181 note 

21 .—GinllProcedure Code (1882). 30 — Leave^o 
institute suit when to be given.'] In a salt 
brought under s. 30 of the Civil Procedure Code, 
the permission of the Court required by that 
section may be given subsequently to the filing 
of the suit. Fernandez v. Rodrigues. 

[21 Bom. 784 

22. — Civil Frocedure Code s. 30 — Burial 

ground — Land beloiigmg in common to all the 
' Malioinedan inhabitants of a village — Encroach- 
ment by some of the Mahomedans — Right of suit 
of some members of a community.] Where certain 
Mahomedaus of a village brought a suit against 
other Mahomedans of the same village for the 
removal of a wall built by the defendants upon 
land which was found to belong in com- 
mon to all the Mahomedan inhabitants of the 
village for the purpose of a burial ground, 
the Judge, in appeal, dismissed the suit on the 
grounds that all the Mahomedans were not joined 
as parties to the suit, aud that the plaintiflfs bad 
not obtained the permission of the first Court to 
file the suit under s. 30 of the Civil Procedure 
Code (Act XIY of 1882). On second appeal; — 
Held, reversing the decree, that s. 30 of the Civil 
Procedure Code was not applicable to the suit, 
which must be regarded as one in which the 
plaintiffs claimed to restrain the defendants from 
violawng the common interest they all had in the 
land. Tanudin v. Pandu. 

[18 Bom. 6S9 

23. — Civil Frocedure Code s, by 

some of the tenants on an estate on behalf of 
all the tenants to enforce rights against pur- 
chaser.] Section 30 of the Civil Procedure Code 
(Act XIV of 1882) authorises some of the ryots 
of a village to sue the proprietor of it for them- 
selves. aud the other lyots for a declaratiou of 
their general rights, and for an injunction 
restrainijjg the proprietor from interfering with 
their enjoyment of those rig'hts. Fhilliym v. 
Hudson^ L. E. 2 Ch. 243 ; 8mith Y. Earl Brown- 
low L. R. 9 Eq. 241 ; and The Mayor of Yorh v. 
Filhlngton, 1 Atk. 282, followed. ' JR allows v. 
Eevnie, L. R. 3 Gh. 467, referred to and distin- 
guished. A.HMEDBHOY HABIBBHOY V. BaLKRIBH- 
NA MUKUND. 

[19 Bom. 391 

24. — Persons having the same Merest in one 
cause — Civil Procedure Code (1882), ss. 26 and 30.] 
In a suit for the removal of masonry structures 
raised by one member of a community of Hindu 
priests upon a certain platform, on which every 
member of the community had individual right 
to perform religious rites, praying also for a decla- 
ration and injunction in connection with such 
removal, the plaintiffs w^ere seven persons claim- 
ing relief as the panch or committee representing 
the w’hole community, and also in their individual 
capacity, It was found by the Court that the 


PARTIBS— 

(2) SUITS BY SOME OF A CLASS AS RE^ 
PRESENTATIVES of Ghk.^i^-C07icluded. 

plaintiffs did not constitute the panclb, and that 
they did not in that character represent the com- 
munity ‘.^Heldj that s. 26 of the Civil Procedure 
Code (1882) was only an enabling section; it allow- 
ed the plaintiffs to bring a join taction; and should 
not be read as though all persons of the commu-* 
nity must be joined as plaintiffs :—-£r<?A7, also, that 
s. 30 of the Code is an enabling section, and did not 
debar the plaintiffs from suing in their own right 
in this case. Baiju Lal Parbatia v. Bulak 
Lal Pathuk. 

[24 Calc. 385- 

(3) ADDING PARTIES TO SUITS. 

{a] Plaintiffs. 

25. — Joinder of a party co-plaintiff having inter- 
est in a suit in which original plaintiff - is found 
to have no interest — Civil Procedure Code (1882), 
.9. 32.] If a plaintiff at the time Se brings his suit 
has no interest in the subject-matter thereof, the 
joinder of a person as co-plaintiff who has an 
interest cannot alter the plaintiff’s position or 
confer on him any right of suit. Bhanu Tuka- 
RAM Shet V. Xashinath Pand Shet. 

[20 Bom. 537 

26. — Adding as plaintiff a defendant who has 
assigned his interest in suit lohere original plain- 
tiff has no right of suit — Civil Procedure Code 
(i882), ss. 21 and 32.] A defendant who has 
assigned all his rights in the subject-matter of 
the suit, and has no longer any interest in it, has 
no right to be made a co-plaintiff. A plaintiff 
who has no right of action when he brings his 
suit cannot remedy the defect and acquire the 
right by joining with him persons who have the 
right of action. ABDUL Hak v. Gulam Jilani. 

[20 Bom, 677 

27. — Civil Procedure Code (1882), s. 32 — Suit by' 
henamidar.} A mortgage bond was executed 
ostensibly in favour of R, but J was the real 
mortgagee. A suit was brought by if, the benumi- 
dar, to enforce the bond; J, the real mortgagee, 
made over the debt on a date previous to the suit, 
but executed the formal deed of assignment on a 
date subsequent thereto. The assignees were 
then .added as plaintiffs to the suit i—Zit'/i, that 
a benamidar may sue, and, distinguishing the case- 
of Clvunder Coomar Roy v. Gocool Chunder Bh%it- 
taeharjee^ I. L. R. 6 Calc. 370, that the assiguees- 
were rightly added as plaintiffs under s. 32 of 
the Civil Procedure Code: — Held., also, that s. 32 
is wide enough to meet every case of defect of 
parties; and, farther, that the power to add 
parties must be exercised with reference to the 
interests which those parties have at the time 
when the addition is being considered. Bhola 
PefvSHAd V. Ram Lall. 

[24 Calc. 34 

(5) Defendants. 

28. — Civil Procedure Code (1882), s. 32 — Suit for 
pyroperty wrongly sold in execution -^Person claim- 
ing under distinct title.] An order for sale was 
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ADDINa PARTIES TO SVlTB—contmned. 

(Jj) Defendants — concluded. 

made in execution of a decree. A party claiming^ 
the property objected. His objection was over- 
ruled by the Court of first instance. He appealed 
to the High Court. The High Court held that 
the property ordered to be sold was not the 
'property included in the mortgage on which the 
decree for sale was made, and was not property 
which could be sold under that decree. In the 
meantime the sale had taken place. Thereupon 
the owner of the property, which the High Court 
had held on appeal was not saleable, brought a 
suit and made the decree-holders and auction- 
purchaser parties to it, and claimed as against 
them his property ; — Held, that it was not com- 
petent to the Court, acting under s. 32 of the ] 
Code of Civil Procedure, to^ntroduce into this suit 
as a defendant a person who claimed the property 
ID suit by a title quite distinct from that under 
which any of the parties to the suit claimed. 
Kalian Rai v. Ram Ratan. 

[18 All. 306 

29 . — Cvoil Procedure Code {\8S2), s. 82 — Court 
adding a deftoid ant-- Limitation.'] No question of 
limitation arises where a Court, of its own motion, 
under s. 82 of the Civil Procedure Code, adds a 
party defendant to a suit. Oriental JBanli Gorpo- 
n'ation v. Gharriol, I. L. R. 12 Calc. 6-12, followed. 
Grish Chxtndek Sasmal V . Dwarea Nath 
Binda. 

[24 Calc. 640 

(e) Respondents. 

30. — Gio'd Proeedn re Gode {]SS2), s. 559 — Addi- 
tion of a party in second appeal.] A Court cannot, 
in a second appeal, act under s. 559 of the Code of 
Civil Procedure, and add a party as a respondent 
•unless such party was a party to the appeal 
below, and this notwithstanding that lie was 
a party to the suit in the Court of first instance. 
Chunni V. Lala Ram. 

[16 All. 5 

31. — OlrH Procedure Code (I8i^2), 5,?. 32, 559 
537 — Addition of parties on second appeal— Appel- 
late Court, Poioer of.] The Court on second appeal 
is competent to bring on the record persons who 
had been originally joined in the suit, but w^ere 
not joined in the lower Appellate Court. Chmini 
V. Lala Rum, I, L. R. 16 All. 5, dissented from. 
Fata Matathil Appu v, Kovamel Amina. 

[19 Mad. 151 

fl) Procedure. 

32. — Party added in appeal — Givil Procedure 
Code. s. 32 — Party added in apgjeal who was not a 
party to the suit nor a representative of sncli a 
a party —Remand.] When a Court hearing an 
appeal is of opinion that a person not a party to 
-the suit and not entitled to be brought on the re- 
cord in a representative capacity should be a party 
to the record, its proper course is to remand the 
case to the Court of first instance, and to direct that 
-Court to bring on the particular person as a de- 


P ARTIES- continued. 

(3) ADDING PARTIES TO SUITS— 

{d) P^OQ'E^DTj^iti— concluded. 

fendant, or as a plaintiff if he consents, give him 
time to file his statement and (opportunity tff pro- 
duce his evidence, and try the issues raised be- 
^^veen him and the opposite side. Mihin Lal r. 
ItrriAZ A LI. 

[18 All. 332 

(4) STRIKING OFF PARTIES. 

{a) Defendants. 

33. — Girll Procedure Code (1882), .9. 32 — Re- 
movalof name of defendant f rom record,] An order 
striking the name of a defendant off the record 
of a suit cannot be made under s. 32 of the Code 
of Civil Procedure at a period subsequent to the 
first hearing of the suit. Abbasi Begam r, 
Imdadi Jan, 

[18 All. 53 

(5) SUBSTITUTION OF PARTIES. 

(tt) Generally. 

34. — Substitution of parties in eosecutlon proceed- 
ings after appeal — Representatives of judgment- 
dehtor — Civil Procedure Code (1882), ,9,9. 361 to 
372.] The Civil Procedure Code does not con- 
template the representatives of the judgment- 
debtor being placed on the record after the appel- 
late decree has been passed. There is no ex- 
press provision for it in the sections relating to 
execution. Sections 861 to 372 relate to changes 
during suit, and speak only of “plaintiffs” and 
“ defendants” — terms which seem to show thac they 
were only intended to apply to proceedings up to 
final determination by the appellate decree and 
not to proceedings in execution between the 
judgment-creditor and judgment-debtor. Hira- 
CHAND Harjivandas v. Kasturohand Kasidas. 

[18 Bom. 224 

35. — “ Legal representative'’’’ — Gicil Procedure 
Code, s, 365 — Abatement of suit or appeal,] The 
w^ords “^Hhe legal representative” in s. 365 of the 
Code of Civil Procedure must, where there are 

, more than one legal representative, be read in the 
i plural. Where only one has been added as a party, 

! the suit or appeal w^ould abate. In the case of 
an appeal, either all the representatives of the 
deceased appellant should have been brought 
upon the record as appellants, or if any had 
refused to be joined as appellants, they should 
have been brought on a.s respondents. Ghamandi 
Lal V. Amir Begam. 

[18 All. 211 

(&) Plaintiffs, 

36. — Civil Prooeduo'G Code (1882), ss. 365 and 
367 — Representation of a deceased plaintiff.] 
Section 365 of the Code of Civil Procedure 
presupposes that the party claiming to repre- 
sent a deceased plaintiff is his legal representa- 
tive, but, if the representative character is denied, 
or when two or more persons claim it, the proce- 
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(6) SUBSTITUTION OF PARTIES— 

(J)) Plaintiffs— 

dure prescribed by s. 367 of the Code should 
beMlowed. OuSa v, Beepathee. 

[17 Mad. 2Q9 

37 — Deliliaii Agriculturists Act {XVII of 18>9), 
ss. 49 and 74 — Conciliation agreement forwarded to 
he filed in Court — Death of 2olccintiff~~Si{hstitutio7i 
hy the eonoiliator of the 7iame of the deceased's 
heir on the return of the agreement hy the Suit or- 
dinate Judge — Practice.'] A plaintiff applied to 
a conciliator appointed imdei' the Dekhaii Agri- 
culturists Relief Act (XVII of 1879) for an ami- 
cable settlement of a dispute between himself 
and the defendant, and came to an agreement 
disposing of the matter which was duly for- 
warded to the Subordinate Judge to be filed in 
Court. On receipt of the agreement, the Subor- 
dinate Judge issued notices to the parties to show 
cause why the agreement should not be filed, and 
was, on the day of hearing, informed that the 
agreement could not be filed owing to plain- 
tiff’s death. The agreement was then returned 
to the conciliator, who entered therein the name 
of the deceased plaintiff’s heir and forwarded it 
to the Subordinate Judge. A question having 
thereupon arisen as to whether the conciliator 
could enter on the record the name of the heir 
of the deceased plaintiff that although 

there is no provision in the Dekhan Agricul- 
turists Relief Act empowering a conciliator to 
enter the name of the heir of a party, and 
Government have not apparently under s. 49 (u) 
of t^e Act made any rules regulating the pro- 
cedure before conciliators in this respect, yet 
when a Subordinate Judge is seized of a conci- 
liation agreement, there is a proceeding before 
him under the Act. He should therefore under 
s, 74 of the Act, follow the provisions of the Civil 
Procedure Code (Act XIV of 1882) in regard to 
placing on the record the heirs of the deceased 
parties. Narayandas Sakharam v. Kondi. 

[19 Bom. 202 

38. — Reioresentatives of deceased widow— Civil 
Procedure Code (1882), s. 365 — Legal repre- 
sentatives" — Reversionary heirs of Imsbandd] On 
the death of a Hindu heiress, after institution 
of a suit to recover property belonging to her 
deceased husband, the reversionary heirs of the 
husband are her legal representatives to proceed 
with the suit within the meaning of s. 365 of the 
Civil Procedure Code. Ramliishore Chuckerhutty 
V. Kallyhanto Chucherlutty , I. L. R. 6 Calc. 479, 
applied ; Katama Xatchiar v. The Rajah of 
Shivaginiga^ 9 Moo. I. A. 639 ; and Bari Nath 
Chatterjee v. Mothwrmoliun Gosxvaini, I. L. R. 21 
Calc. 8, referred to. Premmoyi Choudhrani v, 
Peeonath Dhur. 

[23 Calc. 636 

(c) Appellants. 

39. — Civil Procedure Code (1882), ss. S65, 366 
and 682 — Adniinistrator appointed under Bomhay 
Regulation VlJl of 1827, 5. 10— ATX of 184i, 


PABTIES —continued. 

(5) SUBSTITUTION OF VAVTm^-co7itmued. 
{c) Appellants— 

s. ^ — Adminutrator- Generals Act {II of 1874),. 
s. 18 — Death of appellant — Ahatemcnt of appeal l\ 
An administrator appointed under s. 10 of Bom- 
bay Regulation VIII of 1827 does not by such 
appointment become the legal representative of 
the deceased, or entitled to continue an appeal* 
filed by him. Malapa Sidapp Desai v. Devi 
Naik. 

[21 Bom. 102 

40. — Civil Procedure Code (1882), 365 — legal 

representative — Eowcutor — Death of appellant.'] 

A tarwad in Malabar subject to Marumakkatayam 
law was reduced in number to two persons, vix., 
the karna va’n and his younger brother, the plaintiff. 
They quarrelled, and the former without the con- 
sent of the latter adopted as members of the tar- 
wad: his son and daughter and her children. On 
his death the plaintiff sued for possession of the 
tarwad property and for a declaration th;it the 
adoptions were invalid : — Held, that the plaintiff 
was entitled to the relief asked for. After an 
appeal was presented by plaintiff, who had ob- 
tained a decree for possession but no other relief, 
he died leaving a will making certain dispositions 
of the property to which he was solely entitled 
on the assumption that the adoptions in question 
were invalid, and his executor was admitted as- 
his legal representative for prosecuting the 
appeal. Payyath Nanu Menon v. Thiruthi* 
pALLi Raman Menon. 

[20 Mad, 5L 

{d) Respondents. 

41. — DeroTution of interest during pendency of 
suit — Assigjiment of decree prior to appeal — Ap- 
plication to substitute name of assignee as respon- 
dent to appeal — Suit" — Civil Procedure Code 
(1882), s. 872.] An application was made by an 
appellant to substitute for the name of the person 
originally named as respondent to the appeal the 
name of a person to whom the decree had been 
assigned before the filing of the appeal, such appli- 
cation being made more than two years after 
notice of the assignment had reached the appel- 
lant. The person whose name was so sought to be 
substituted as respondent objected to being placed 
upon the record of the appeal ; — Held, that the 
name of the proposed respondent should nob be 
placed on the record. Scnible : That s. 372 of the 
Code of Civil Procedure does nob apply to a case 
where the devolution of interest occurs between 
the time of the passing of a decree and the time of 
the filing of an appeal from that decree. Col- 
lector OF Muzaffarnag-ar V. Hcsaini Begum, 

[18 All. 86 

^%—Devohition of interest pendbig appeal — 
Array of parties in appeal— Civil Procedure Code 
(1882), 372 and ^^'l—AjrpUcation for review.] 
Held, that s. 372 of the Code of Civil Procedure 
applies as well to the case of a devolution of in- 
terest pending an appeal as to the case of a 
devolutionof interest pending a suit :—IIeld, also,? 
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(5) SUBSTITUTION OF PARTIES— 

{d) Respondents— cf>?i6Twc^£;iZ. 

that a person may, under s. 372, be added or 
substituted as a party either on his own appli- 
cation or on the application of one of the 
parties already on the record : — also, that 

an application by a respondent to an appeal, 
whose interest had at one time been represented 
by an official receiver, to replace upon the record 
of the appeal as a party respondent the name of 
such official receiver, which had been struck off 
owing- to a misrepresentation of fact, might be 
treated as an application for review of the order 
striking off the name of the official receiver. 
In the M^ttee of the Petition of Sap.at 
Chandra Singh. Gokal Ghand v, Sarat 
ChandrA Singh. 

. [18 All. 285 
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1. Right to Partition ... D25 

2, Jurisdiction of Civil Courts in Suits 

respecting Partition ... 926 

0 . Nature of Proceedings ... 927 

See Arbitration— Awards— Validity 
OF Awards and Ground for Set- 
ting THEM Aside. 

[21 Calc. 590 
[L. R. 21 I. A. 47 

See Co- SHARERS— Enjoyment op Joint 
Property. 

[20 Bom. 467 

See Costs— Special Oases— Partition. 

[21 Oalc. 904 
See Decree— Form of Decree— Parti- 
tion. 

[18 Mad. 73 

See Decree— Form of Decree— Pos- 
session. 

[20 Bom. 467 

See Cases under Hindu Law'— Parti- 
tion. 

See Malabar Law— Partition, 

[17 Mad. 184 

See Mesne Profits — Bight to, and 
Liability for, Mesne Profits. 

[19 Bom. 532 

See Mortgage — Redemption — Re- 
demption OP Portion of Pro- 
perty. 

[20 Mad. 295 

See Right of Suit— Co-sharers. 

[18 'Bom. 611 

, Decree in suit for. 

See Appeal— Decrees. 

[23 Calc. 279 
[24 Calc. 725 


PARTITION- continued. 

See Civil Procedure Code. s. 211 — 
Questions in Execution of Dih 

CREE. 

[19 Bom. 532 

See Decree — Form oi^Decree — P.-niTi- 

TION. 

. [18 Mad. 73 

* See Execution of Decree— Mode of 
Execution— Partition. 

[19 All, 194 

, Deed of. 

See Onus of Proof— Deed, Effect and 
Operation of. 

[25 Calc, 73 
[L. R. 24 I. A.'4-Sa___ 
See Stamp Act, Sch. I, Art. 51, 

[18 Mad. 233 

— , Suit to set aside. 

See Hindu Law— Guardian— Powders 
OF Guardians. 

[19 Bom. 593 

See Limitation Act, Art. 91, 

[19 Bom. 593 

— — ^ Effect of. 

See Malabar Law— Joint Famioy. 

[18 Mad. 451, 452 note 

See Pre-emption — Right of P.o.e^mp- 

TION. 

[17 All. 226 

'See Sale for Arrears of RE\'i:NUE — 
Incumbrances. 

[24 Calc. 837 

See Sale in Execution of Decree- 
Invalid Sa^es — Execution 
AGAINST Property not Covered 
BY Decree. 

[18 Mad. 451, 452 note 

, Liability to. 

See Hindu Law^— Endowment— Alie- 
nation OF Endowed Property. 

[19 Mad. 211 

, Property excluded from. 

See Limitation Act, Art. 127. 

[18 Mad. 418 

, Suit for. 

See Endowment. 

[17 Mad. 406 

See Execution of Decree— Mode op 

Ex E C U T I O N — P 0 SS B SSI 0 NX 

[20 Bom. 351 
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See AIoetg-age— Sale op Mortgaged 
Property — Rights op Mort- 
gagees. 

[21 Bom. 619 

• See PLEifDER— R emuneration’. 

[21 Bom. 4^ 

See Res judicata— Adjudications.^ 

[19 Mad. 290 

See Res judicata— Competent Court 
—Revenue Courts. 

[18 All. 325 

See Valuation op Suit— Suits, 

[18 Bom. 209 

[20 Mad. 289 

under Bengal Act VIII of 1876. 

See Penal Code, s. 186 . 

[22 Calc. 286 

-where unnecessary. 

See Decree— Form op Decree — Pos- 
session. 

[19 Bom. 36 

(1) RIGHT TO PARTITION. 

1. — Bight of gohit o ccxii) an cy -tenants gyarti- 

tlon—JxLfUdiction of Civil Gourt — Parties,} 
Held thafc a joiat; ocoupaacy-teuaiifc is eatibled to 
sue for, aud a Civil Court is competent to grant, 
a decree for partition of the joint occupancy* 
holding, though, if the zemindar is not made a 
, party to the suit for parbitiou, such decree will 
nob affect the mutual rights and liabilities of the 
y.emindar and the occupancy-tenants as they 
stood prior to the partition. Sunder v. Parhati, 
I. L. R. 12 All. 51 ; L. R. 16 I. A. 186 ; Baring v. 
Nash, 1 V. and B. 551 ; Oomesli Clmnder Sluiha v. 
Manleli Qlinmier Bonieh, 8 W. R. 128 ; and Bliagl 
V. Girdhari, Weekly, Notes, All. (1895) 143, 

referred to. Muhammad Bakhsh v. Mana, 

[18 All, 334 

2. — ^Mortgage of different shares in an undleid- 
,ed -^vea to different mortgagees by nsnfructuary 
mortgage — Mortgagees right of partition inter 

Two mortgagees held separate usufruc- 
tuary mortgages, the one of a two-thirds share, 
the other of a ooe-third share, in an uudivided 
.area of mnaji land granted by the owners of 
those shares respectively '.—Held, that one mort- 
gagee could not, in a suit to which neither of the 
mortgagors was a pa.rty, obtain partition of the 
share morgaged to him. IllANGLi Prasad v. 
IsHRi Prasad. 

[18 All. 476 

3 ^ — Partition between zemindar and patnidars 
—Partition between goarties, one of iDhom owns 
interest subordinate to the other,} The plaintiff 
was proprietor of an entire estate paying an an- 
nual revenue to Government of Us. 2,444. in 
1854, his father gave a patni lease of an un- 


PARTITION— . 

(1) RIGHT TO FAUTlTlO^—conclnded. 
divided six annas share of the estate to fhe 
defendants’ predecessors in title. The plaintiffs 
alleged that the land being held ijmali, although 
he and the defendants collected separately from 
the tenants their respective shares of the rent, 
difficulty and inconvenience had arisen in the 
management of the property, and he therefore 
sued to have his ten annas share of the land divid* 
ed by metes and bounds from the six annas share 
of the patnidars, the land of the entire estate 
remaining liable as before for the entire amount 
of the Government revenue payable in respect of 
it: — ‘Held, by the Full Bench, that the plaintiff 
was entitled to a decree for partition. He^iadri 
Nath Khan v. PtAMANi Kant A Roy. 

[24 Calc. 575 

4. — Bight of co-shay-ers — Jnam village — Bight of 
management bg co-sharers.} Property consisting 
of an ordinary inam village and a cash allowance 
payable out of the revenue of another village is 
liable to partition at the suit of a co-sharer, ex- 
cept when it is held on saravjam or other impar- 
tible tenure, or where the terms of the original 
grant impose a condition upon its enjoyment that 
the management shall rest with a particular 
branch of the family of the grantees ; and possi- 
bly a long-continued practice from which a family 
custom may be inferred, may operate to bring 
about the same result. Gopal Hari Joshi v. 
Ramaeant Rangnath Joshi. 

[21 Bora. 458 

(2) JURISDICTION OF CIVIL COURTS IN 
SUITS RBSPEOTING PARTITION. 

5, — Suit for partition of lands in diff'erent 
estates — Assam Land and Revenue Regulation- 
{I of 1886), s, 154, cd. {el), and s. 96.] In a suit 
for partition, without division of revenue, of 
certain lands held jointly by the parties in four 
different estates governed by the Assam Land 
and Revenue Regulation (I of 1886), held that 
although the division asked for may not include 
all the lands of each of the four estates, still 
such division would result in a division of each 
of those estates, the lands left out Torraing one 
portion and the lands sought to be divided 
forming another. The suit therefore was one 
for an “imperfect partition” within the defini- 
tion in s. 96 of the Assam Land and Revenue 
Regulation, ands. 154, cl. (jh) of that Regulation, 
barred the jurisdiction of Civil Courts in such a 
suit. Abdul Khaliq Ahmed Abdul Khaliq 
CKO^YDHRy. 

[23 Calc. 514 

0 , — ^udt for partition — ''Perfect ” and " imper- 
feot'' partition —Entire ’estate — Assam Land and 
'Revenue Regulation (/ (f 1886), ss. 96, 97 and 154.] 
An estate does not cease to be an entire estate 
within the meaning of the Assam Land and 
Revenue Regulation (I of 1886) because a few 
plots of land are common to it and some other 
estate, or because they are brahm-utter or debutter, 
or because they are held in some undefined way.. 
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(2) JURISDICTION OP CIVIL COURTS IN | 
SUITS RESPECTING PARTTTTON-cuKtflKtl^L j 

jointly witb, other persons. Where a suit was j 
brou^'ht for the partition of an estate, excluding I 
certain portions as being hralDiudtev or debutter, i 
or as being held jointly by third persons how or j 
in what capacity not being stated : — Held, that 
the jurisdiction of the Civil Court was barred by 
s. lot of the Regulation. Chandra 

PURKAYRSTIIA V . PROKASH CHUNDRA 0AS 
CHOWDHIJliY. 

[24 Calc. 751 

Power of Civil Court to appoint Gomvi/s- 
uioner — Civil Procedure Code (18S2), ,s*. 265 — 
Collector!] In a suit brought in the Civil Court 
for a partition of the lands in a revenue-paying 
estate, the Court has no power to appoint a Com- 
missioner to make the pitrtition ; it is boon 1 
under s. 265 of the Civil Procedure Code to have 
the partition made by the Oolleotor according to 
the law for the time being in force for partition 
of estates, Dcbi Singh v. Sheo Lull Singh, 

I. L, R, 16 Calc. 203, distinguished.. Mehbrban 
Eawoot V . Behari Lal Barik. 

[23 Calc. 679 

8. — 'Estates Pcirtitioii Act {Bengal Act Till 
of 1876) — Partition of rere^iud’ paying estate — 
Code of Civil procedure (1882), ss. 265 and B96.] i 
Section 265 of the Code of Civil Procedure does | 
not apply to a suit for partition of a revenue- ! 
paying estate when no separate allotment of i 
revenue is asked for. A Civil Court therefore ' 
has jurisdiction to decree partition in such a 
case ; and a suit for possessiou, after partition, of 
a share in part of an undivided estate, in which 
part aloue the plaintiff has a share, is maintain- 
able in a Civil Court if no division of revenue 
is sought, Dehi Singh v. Sheo Lal Singh. 1. L. R. 

16 Calc. 203, approved and followed ; Meherban 
Bawoot V. Behari Ball Barih. I. B. R. 23 Calc. 
679, overruled. Jogodishury Debea v, IvAilash 
Ohundra Lahiry. 

[24 Oalc. 725 

Q.—Transfiw of decree for partition to Collector 
for eucecutio/i — Partition by Gollector—Clvil Pro- 
cedure Code (1882), s. 265 — Jurudiction of Ch'il 
Court io hear ohjeetions to the division ordered 
by 001106101'.] Where a decree for partition 
of an‘ estate has been transmitted by the District 
Court to the Collector for execution under s. 265 
Civil Procedure Code, the Court that made the 
decree is nob deprived of its judicial power to 
hear and decide objections to the division of the 
estate made by the Collector. Chinna Seetayya 
V , Krishnayanamma. 

[19 Mad. 435 

(3) NATURE OF PROCEEDINGS. 

10. — JDeoree in suit for partition — Code of Civil 
Procedure (1882), s, Application for effecting 
•partition — Limitation Act (XF of 1877), Sch. 
JI. Arts. 178 and 179.] Plaintiff obtained a 
decree for partition in 1885, and first made an 
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(3) NATURE OP PROCEEDINGS-C(;;.iy^^^M. 

application to have the partition effecced by an 
arbitrator in 1886, 'this apiplicatiou was struck off, 
and a second application was made on the 23rd 
July, 1888. The arbitrator then declined to'^act, 
and the application was struck off. The present 
application was made on the 1st August. 1891, and 
an^ objection was raised that more than three 
years having ^elapsed from tbe date of the pre- 
vious application, the present one was barred 
under Art. 179 of Sch. il of the Limitation 
Act. The lower Court of appeal held that Art. 
178, and not Art. 179, applied to the case, but 
that the plaiutilf having applied within three 
years from the date when the arbitrator declin- 
ed. to act, the application was in time: — Held,. 
with reference to the provisions of s. 396 of 
the Code of Civil Procedure that the proceed- 
ings for the purpose of effecting- the partition 
were proceedings in the suit itself and not pro- 
ceedings in execution of the decree ; that no 
formal applicatiou was necessary, the Court being 
bound to proceed with the suit and make a final 
decree; and that the applicatiou made on the 1st 
August, 1891, wms not one to w’hich limitation was 
applicable. DW'-AREA NATH MisSEU V . i'AEINDA 
Nath Misser, 

[22 Calc. 425 


PARTNER. 


, Death of. 

See Parties— Parties to Suits — 

Partnership, Suits concerning. 

[21 Bom...412 

, Suit Tby administrator of de- 
ceased. 

See Jurisdiction— Causes op Juris- 
diction-Cause OP Action. 

[20 Bom. 15 

See LIjMITATION A«t, s. 17. 

[20 Bom. 15 

, Suit by surviving. 

See Certificate op Administration — 
Right to Sue or Execute Decree 

■WITHOUT CERTIPICATE. 

[17 Mad. 108 
[18 Bom. 394 

See Letters op Administration. 

[17 Mad. 147 

PARTNERSHIP. CoL 

1. Suits respecting Partnerships ... 929 

2. Rights and Liabilities of Partners ... 930 

See Bombay Tolls Act, s. 7. 

[20 Bom. 668 
See Insolvency— Claims OP Attaching 
Creditors and Official Assignee. 

[21 Bom. 205 
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PARTNERSHIP 

See Insolvent Act, s. 9. 

[21 Bom. 205 
See Parties — Parties to Suits — 
Partnerships, Suits concerning. 

* [18 Mad. S3 

[21 Bom. 412 * 

See Plaint— Amendment of Plaint. ^ 

[18 Mad. 33 

, Adjustment of accounts of. 

See Res judicata— Matters in Issue. 

[22 Calc. 692 

, Dissolution of. 

See Appeal— Decrees. 

[23 Calc. 406 

See Debtor and Creditor. 

[20 Mad. 91 

Suit for accounts of. 

See Decree— Form of Decree — Ac- 
count. 

[20 Mad. 313 

See Jurisdiction — Causes of Juris- 
diction-Cause OF ACTION. 

[20 Bom. 15 

See Limitation Act, s. 17. 

[20 Bom. 15 

^See Small Cause Court, Mopussil — 
Jurisdiction— Partnership ac- 
count. 

[19 All. 513 


(1) SUITS RESPECTING PARTNERSHIPS. 

1. — Suits hy different far tuers for spceijic suons 
of inoiiey 07i adjustment of accounts — Accounts ad» 
justed hy Amin ajypolnted- in previous suits — Con- 
tract Acti s. 2^o — Plai7it, Amendment of, under 
s, 63, Civil Procedure Code, 1882.] After dissolu- 
tion of a certain partnership, two separate suits 
were brought in 1889 by different partners for 
specific sums of money due to them, and, in the 
alternative, for such other amount as might be 
found due on an adjustment of accounts, 'Ob- 
jections were raised against these suits on the 
grounds inter alia, (1) that the suits were barred 
by the provisions of s. 265 of the Indian Con- 
tract Act ; (2) that separate suits for the same 
matter were not maintainable ; (3) that the suits 
would not lie in the Mun.'^if’s Court ; and (4) that 
accounts having been already adjusted there was 
no cause of action. The Munsif overruled the 
first three objections, and held as regards the 
fourth, that the adjustment pleaded had been 
ratified by the plaintiffs ;.he appointed an Amin, 
who examined the accounts and ascertained the 
respective claims of the partners, and the plain- 
tiffs in those suits obtained decrees on the basis 
of the Amin’s adjustment of account. The pre- 
sent suits were brought in 1891 by certain other 

W, D 
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PARTNERSHIP — oontimied, 

(1) SUITS RESPECTING PARTNERSHIPS— 

concluded, 

partners, who were defendants in the suits of 
1889, on the allegation that the partnership ac- 
count had been already adjusted by the Amin 
appointed in the suits of 1889, and that the debts 
and dues of all parties had been determined by 
the Coart. The plaintiffs prayed for recovery of 
the amount due to them under the Amin’s adjust- 
ment, and, in the alternative, for such other relief 
as might be deemed proper by the Court to grant 
them against any of the defendants; — Held by 
Norris and Banerjee, JJ. (Rampini, J., dissent- 
ing), that the suits were correctly framed, and 
that such defects as there were in the plaint, 
vw., an incorrect statement as to the dues of all 
the partners, having been determined in the 
former suit, and the omission of an alternative 
prayer for an account, w-ere no bar to the main- 
tenance of the present actions, Taylor v Shaw, 
2 Sim. & St. 12 ; Stupart v. Arro^osmith, 3 Sm. & 
G. 176; and Lalla Slieoprosad v. Juggarnatli, 
I. L, R. 10 I. A. 74, referred to; Prosad Boss 
Mullick V. Musslch Loll MzilUch, I. L. R, 7 Calc. 157^ 
distinguished : — Held, also, that an amendment 
of the plaint under s. 63 of the Code of Civil Proce- 
dure should be allowed. Cropper v. Smith, L. R. 
26 Ch. D. 700, followed ; Weldon v. Neal L. R. 
19 Q. B. D. 394 ; Mohnmmud ZaTioor AH Khan 
V. Thahooranee Itutta Koei\ 11 IMoo. I. A. 468 ; 
Joseph V. Solano, 9 B. L. R. 441 ; 18 W. R, 424; 
Ramdoyal Khan Y. Ajlioodkia Ram Khan, I. L. R. 

2 Calc. 1 ; 25 W. R. 425 ; and Kurtz v. Spence, L. R. 
36 Ob, D. 770, referred to : — Held, by Rampini, J., 
that the amendments proposed to be made in 
the plaint could not be allowed under s. 53 of the 
Code of Civil Procedure. Dhani Ram Shaha v, 
Bhagirath Shaha. 

[22 Calc. 692 

2i,^ Advance made by one partner to another in 
resjject of the lattePs share of ’partnership debt — 
Suit for contribiitiooi.'] A and B were partners. 

A decree was passed against them for the payment 
of a certain debt, each partner being liable for 
the -whole sum, and being bound to indemnify 
the other against the payment of more than bis 
share. A paid B\s share as well as his own, and 
brought a suit again.st B for contribution. H 
contended that A’s claim, being in respect of 
a partnership transaction, ought to be adjusted 
when the partnership accouut was settled, and 
that the suit did not lie : — Held, that the advance 
made by A to ^9 by paying his share was not an 
advance to the partnership, but to the other part- 
ner in respect of what he had to contribute, and 
that, consequently, A was entitled to contribution 
from B. Subbarayudu a. Adinarayudu. 

[18 Mad. 134 

(2) RIGHTS AND LIABILITIES OF PARTNERS. 

3. — Payment to a partner in fraud of Ills co- 
partziers— Discharge of debt — Gonstr nctlve notice — 
Lease talien by agreement in name of one partner,'] 
The defendants, other than the firist defendant,, 
styling themselves the " agricultural association,” 
entered into three rental agreements, two of 

SO 
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TAKTl<i-^RSm'P-conclnded. 


PATNIDAR. 


(2) RIGHTS AND LIABILITIES OF PARTNERS 

— concluded, 

them dated April 23rd, 1891, and the third dated 
June 21st, 1891, with the plaintiffs and the first 
defendant, for the cultivation of certain lands 
belonging to an undivided family, of which 
the plaintiffs and first defendant were members, 
and took possession of and cultivated the said 
lands. On the 17th June, 1891, an agreement, of 
which the second defendant had notice, was 
entered into between the plaintiffs and first 
defendant to the effect that the first plaintiff 
should be the managing member of the family 
and should be entitled to receive the rent and 
give receipts for the same. Subsequently, disputes 
arising between plaintiff and first defendant, 
the other defendants made payments of rent to 
first defendant alone ; — Beld^ that these payments 
were not a valid discharge as against the claim 
of the plaintiffs on its being proved that second 
defendant had notice of the agreement of the 17th 
June, and that notice to him must be taken to be 
notice to his partners, the other defendants. By 
an agreement between the defendants any one 
partner was empowered to take a lease; such lease 
• to be binding on all the partners as if executed 
by them, The leases were not signed by the 13bh 
defendant (now represented by appellants 19, 20 
and 21) who was admittedly a partner and took 
actual part in the management of the affairs of 
the firm after the leases were executed : — Jleld^ 
that it was intended that the leases should 
operate as if all the members had executed them, 
and that the representatives of 13th defendant 
were bound. Chinnaramanuja Ayyaxgar -i). 
PaDMANABHA PiLLAIYAN ; SOEIMUTHU PiLLAI V. 
PaDMANABHA PiLLAIYAN. 

[19 Mad. 471 

PARTY-WALL. 

Bee Co-sharers— Enjoyment of Joint 
Property. 

[19 Mad. 38 

Bee Execution op Decree— Mode of 
Execution — Partition. 

[19 All. 194 


PASTURAGE, RIGHT OP. 

See Jurisdiction of Civil Court- 
Rent AND Revenue Suits, Bombay. 

[21 Bom. 084 

See Waste Lands. 

[19 All. 172 

PATEL. ’ 

See Illegal Gratification. 

[21 Bom. 517 

See Subordinate Judge, Jurisdiction 

OF. 

[21 Bom. 773 

, Duties of. 

See Bombay Village Police Act. 

[19 Bom. 612 


Bee Land Registration Act, s. 38. 

[24 Calc. 404 

See Partition— Right to Partition. 


- [24 Calo. 575 


.PAUPER. 


, Application by, for leave to 

appeal. 

See Limitation Act, Art. 170, 

[19 Bom. 48 

PAUPER APPLICATION. 

See Limitation Act, s. 4. 

[17 All. 526 
[18 AIL 206 
[20 Bom. 508 
[21 Bom. 576 
[24 Calc. 889 

Probate— To whom Granted. 

[18 Bom. 237 

PAUPER SUIT. Gol. 

1. Suits ... 932 

2. Appeals ... 934 

See Limitation Act, s. 4. 

[17 All. 526 
[IS AIL 206 
[20 Bom. 508 

See Superintendence op High Court 
—Civil Procedure Code, s. 622. 

[18 Bom. 454 


(1) SUITS. 

1. — Gicll Procedure Code (1882), ss. 409 and 413 
— Application for leave to sue in forma pauperis 
— Refusal of such application a har to stihseqaent 
application in the same right — Plea of jurisdiction 
tcPicih for first time on appeal,'] The plaintiff 
applied for leave to sue as a pauper for the re- 
demption of a mortgage. As he did not proceed 
with the application, it was rejected with costs 
on the 29bh November, 1888. On the 4th Febru- 
ary, 1890, plaintiff again applied for leave to sue 
as a pauper for the redemption of the same 
mortgage. There being no opposition, the ap- 
plication was granted, and was registered as a 
suit. On the 20bh September, 189.3, when the 
suit had been heard nearly to the end, the Gov- 
ernment pleader intervened, and applied that it 
should not be allowed to proceed further until 
Ghe plaintiff had paid the costs incurred by Gov- 
ernment in opposing the first application, which 
had been rejected. Bat the plaintiff refused to- 
do so, and thereupon the Subordinate Judge 
dismissed the suit with costs under s. 413 of 
the Code of Civil Procedure (Act XIV of 1882), 
and ordered the plaintiff to pay the Court-fees 
under s. 412 i—IIeld. on appeal (1), that the 
order rejecting plaintiff’s first application was an 
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PAUPER SUIT — continued, i 

( 1 ) SUITS — contimied. 

order under s. 409 of the Code of Civil Pro- 
cedure ; (2) that both the applications were made 
in respect of the same right to sue ; (3) that the 
order rejecting the fir^ application operated as a 
bar under s. 413 of the Code to the entertainment 
of the second application ; and (4) that such bar 
being one to the jurisdiction of the Court, the % 
•Subordinate Judge was not only competent but 
•bound to take notice of it at any stage of the 
^uit. Ranghod Morar v. Bezanji Edulji. 

[20 Bom. 86 

2. — Gh'U Pvoceclnre (1882), 409rt;^^?413 — 

A})pliCLition for leave to sue as pauper — Rejection 
of application — Rctension of time granted for 
payment of Court fees — Payment of fees after 
period of limitation for suit has expired — Limi' 
tatlon Act (XV of 1877), s. 4.J On the 2nd Febru- 
ary. 1890, the plaintiff applied for leave to sue 
in formd pauperis. After investigation the Court 
on the loth July, 1890, refused leave, but on the 
plaintiff’s application granted him time to pay 
the Court-fees. He paid the fees on the I2th 
August, 1890. At this date the suit was barred, 
and the defendant pleaded limitation. The plain- 
tiff contended that the suit should be taken as 
instituted at the date of his application for leave 
to sue a.s a pauper. The lower Court held the 
suit barred, aud dismissed it '.-—Held, confirming 
the decree, that the plaintiff’s application to sue 
as a pauper having been disposed of under a. 409 
of the Civil Procedure Code (Act XIV of 1882), 
there was no proceeding panding which could be 
continued aud kept alive by the payment of Court- 
fees. C7n the rejection of an application for leave 
to sue as a pauper, the only course open to the 
.applicant is that declared ins, 413, to institute 
a suit, and the date of the iastitution of that suit 
for the purposes of limitation is ihe actual date 
thereof. The plaintiff could not then be regarded 
as a pauper, and s. 4 of the Limitation Act (XV 
of 1877) would have no application, KeoUAV 
Ramchandra V. KrISHiNARAO Ven^katesh. 

[20 Bom. 508 

Naraini Kuar 0 . AIakhan Lal,. ’ 

[17 All. 526 

Abbasi Begam V. Xanhi Beg am. 

[18 All. 208 

3. — Glvll Procedure Code (1882), 409 — Proce- 

dure-Res judicata — Limitation. \ On hearing a 
petition under s. 409 for leave to sue in forma 
pauperis^ the Court must decide whether the 
petitioner has at the date of the petition a sub- 
siatiug cause of action capable of enforcement, 
and where the causa of action is barred by res 
jncHeata or limitation, the petition must fail. 
ViJENDRA TIRTHA SWaMI V. SUDHIKDRA TiRTHA 
SWAMT. 

[19 Mad. 197 

Civil Procedure Code (1882), s. 411 — Suit 
in forma pauperis — Courtfee payable out of the 
.vuioject-niatter of the suit— Mode of realisation of 


PAUPER SUIT- eontbuLcd. 

(1) SUITS — concluded, 

Courtfee by Government — Execution of decree.'^ 
lu a suit brought In forma pauperis the plaintiff 
was successful, and the decree directed that the 
Court fee which would have been payable had the 
suit not been in formd pauperis should ha the first 
'Charge on the property, the subject-matter of the 
suit, and should be recoverable from the defendant 
in the same manner as the costs of the suit : — 
Held, that it was not necessary for Government 
to bring a separate suit to recover the Court-fee, 
bub that the same might be realised from the 
property the subject of the suit by proceedings in 
execution. Ram Das v. Sbcrstary of State 
I FOR IXDIA. 

[18 All. 419 

(2) APPEALS. 

5. — Right of appeal by Government — Costs of 
plaintiff — Decree omitting to order plainti'ff to 
pay Courtfees — Power of Collector to apply under 
the extraordinary jurisdiction of High Court — 
Amendment of decree.'] Tbe plaintiff’s suit in 
formd pauperis was rejected by the Subordinate 
Judge. The decree, however, omitted to order 
the recovery from the plaintiff of the Court-fees 
payable on the plaint. The Collector applied to 
the High Court under its extraordinary jurisdic- 
tion for the rectification of the decree. It was 
contended that, as the omission might have been 
remeiied by an appeal or on review, the Collector 
could not apply under the extraordinary jurisdic- 
tion of the Court: — Held, on the authority of The 
Collector of Ratnagiri v. Janavcliin, I. L. R. 6 
Bom. 590, that no appeal by Goverainenb would 
lie in the case, and that, in the exercise of its 
extraordinary jurisdiction, the High Oourb would 
rectify the decree by directing the plaintiff to pay 
the costs of Government. Collector of 
Kanara V . Rambhat. 

[18 Bom. 454 

0^ — Civil Procedure Code (1882), ss. 412 and 
ii\~.Costs — Appeal in forma pauperis — With- 
drawal of appeal — Right of Government to costs 
— Compromise of suit pending appeal,] The 
plaintiffs filed a<suit in formd pauperis to recover 
possession of certain property. The Court or first 
instance dismissed the suit. Thereupon the 
plaintiffs preferred an app:ial in formd pauperis 
to the High Court. Pending the appeal the 
parties entered into a compromise, under which 
it was agreed [inter aliaj that the appeal 
should be withdrawn, and that the respondent 
should pay to Government the Court-fees which 
the plaintiffs were liable to pay both in the first 
Court and in the Court of appeal. Wheu the 
appeal came on for hearing, the appellants in- 
formed the Court of their intention to withdraw 
from the appeal. Thereupon the Government 
pleader intervened, and applied for an order 
directing the respondent to pay, in accordance 
with the terms of the compromise, all the costs 
payable to Government on account of institution, 
fees, &c., in the first Court as well as in the 
Appellate Court. This application was opposed 
by both parties. The Government pleader then 
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PAUPER 

(2) APPEALS— 

moved the Court to dispauper the appellaute 
wider s. 414 of the Code of Civil Procedure (Act 
XIV of 1882'^ ; — Held^ that the appeal having been 
withdrawn, no order could be made either under 
s. 412 or under s. 414 of the Code of Civil Proce- 
dure : — Selcl^ also, that it was not open to the 
Court to order the respondent to pay any fees ^on 
the strengh of any agreement between the parties. 

Bax Chandaba. v, Kuver Saheb Bapu 
Saheb. 

[18^ Bom. 464 

PAYMENT INTO COURT. 

Qee Costs — Special Cases — Payment 
INTO Court. 

[21 Bom. 502 

See Practice— G^ivil Cases— Sale by 
ItBGISTRAR. 

[21 Calc. 566 

See Sale in Execution of Decree- 
Invalid Sales— Decree Satisfied 
BEFORE Sale. 

[16 AIL 5 

See Small Cause Court, Presidency 
Towns— Jurisdiction — Recovery 
OF Immoveable Property. 

[17 Mad. 216 

PAYMENT ON ACCOUNT OP DEBT. 

See Cases under Limitation Act, 
Art. 20. 

PAYMENT TO SET ASIDE SALE. 


PENAL CODE (ACT XLV OP I860)- 

continued, 

, ss. 23 and 24. 

See Theft. 

[22^Calc. 669, ,1017 

^ , s. 40. 

See Bombay District Municipal Act, 
1881, s. 49. 

[18 Bom. 400 

See Sentence— Imprisonment— Impri- 
sonment IN Default of Fine. 

[18 Bom. 400 
[18 Mad. 490 

, s. 41. 

See Pleader — Removal. Suspension 
and Dismissal. 

[17 All. 498 

, s. 64. 

See Bombay District Municipal Act, 
1884, S. 49. 

[18 Bom. 400 

See Sentence— Imprisonment— Impri- 
sonment IN Default of Fine. 

[18 Bom. 400 
[18 Mad. 490 

, s. 75. 

See Sentence— Sentence after Pre« 
vious Conviction. 


See Co-sharers— General Rights in 
Joint Property. 

[22 Calc. 800 

PAYMENT TO ONE PARTNER. 

See Partnership— Rights and Liabi- 
lities OF Partners. 

[19 Mad. 471 

PEDIGREE, PROOF OP. 

See Evidence Act, s. 9. 

[18 All. 98 

See Evidence Act, s, 32. 

[17 All. 456 
[L. R. 22 I. A. 139 

PENAL CODE (ACT XLV OP 1860). 

Prosecution under, by Munici- 
pal Commissioners. 

See Revision — Criminal Cases— Gene- 
rally. 

[22 Calc. 131 


[17 All. 120, 123 


•, s. 84. 

See Insanity. 

[22 Calc. 817 
[23 Calc. 604 

, s. 97. 

See Rioting. 

[24 Calc. 686 


, s. 99. t 

See s. 332. 

[18 All. 246 

See Private Defence, Right of. 


See Rioting. 

s. 107. 

See Abetment. 

, s. 109. 


[19 Mad. 349 
[24 Calc. 686 

[16 All. 389 


See Bankers. 


s. 21, 

See s. 186. 


[22 Calc. 596, 759 


[16 All. 88 
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PENAL CODE (ACT XLV OF 183D)- 

eo7Ltimied, 

See Jurisdiction of Ceiminal Court — 
Offences Committed only partly 
% IN ON]^ District — Abetment. 

[19 Bom. 105 

See Sanction for Prosecution-^ 
Where Sanction is necessary or 
otherwise. 

[20 Mad. 8 

, s. 116. 

See Pleader — Removal, Suspension 
AND Dismissal. 

[17 All. 498 


, s. 117. 

See s. 153. 

[18 Bom. 758 

s. 141. 

See Bengal Excise Act, s, 4. 

[24 Calc. 324 


s. 143. 


See s. 186. 

[24 Calc. 320 

s. 147. 


See s. 832, 

[18 All. 246 

See Charge— Form of Charge. 


[21 Calc. 827 

See Jurisdiction of 

Criminal Court 


— Offences Committed only 
PARTLY IN one DISTRICT — ABET- 
.MENT. 

[19 Bom. 105 

See Magistrate, Jurisdiction of ~ 
Commitment to Sessions Court. 

[24 Calc. 429 

See Rioting, 

[24 Calc. 686 

See Unlawful Assembly, 

[22 Calc, 276 


, s, 148. 

See Unlawful Assembly. 


[22 Calc. 276 


s, 149. 


PENAL CODE (ACT XLV ,0P 1860)- 

co)itiTiued, 

riot took place in Bombay between Hindus and 
Mussalraans. The excitement caused by the riot 
had not entirely subsided, when the accused com- 
posed and published a poem, giving* an account of 
the outbreak, and incidentally extolling certain 
classes of the Hindu community, namely, the 
Ghatis and Kamatis. for the brave resistance 
which they had offered to the Mahomedan 
rioters. The poem extolled the Gbatis and Kama- 
tis, and then followed these lines : — May God 
give glory to you, confer joy on you night and 
day. Fight again for your country’s good. Brave, 
brave are the Kamatis. Why fear for dying, 
brother, why fear for dying '? Sooner or later, 
bub only once, a man has to die.” The poem was 
written in Gujarati, a language not ordinarily 
spoken by the Ghatis ancj Kamatis, or even by the 
Mahomedans. It did not appear that any copies 
of the work were distributed among the people 
who had taken part in the riot : nor did any 
fresh riot take place subsequently to the publica- 
tion of the work. The accused were prosecuted 
and convicted under ss. 117 and 153 of the Penal 
Code (XLV of 1860) on the ground that the lines 
quoted above, especially the words ^* Fight again,’* 
were a direct instigation to the Ghatis and Kama- 
tis to renew the disturbances: — Held, that the 
meaning of the passages complained of was to be 
gathered from the whole poem. The general 
spirit of the poem was clearly in favour of peace 
and recO!\ciliation. It consisted from beginning 
to end of a lamentation over the riots, and the 
destruction and death they had caused, and of 
repeated counsel to peace and harmony be- 
tween Hindus and Mahomedans, And there was 
nothing to indicate that the author’s intention 
was to instigate the Hindus or provoke the Maho- 
medans to renew the disturbances. The words 
Fight again ” were, no doubt, objectionable, 
but it would nob be a proper construction of the 
words to allow them to override the wdiole con- 
text of the work. The composition could nob be 
regarded as an “ illegal act,” and its publication 
was not ‘* malignant ” or wanton ” within the 
meaning of s. 153 of the Penal Code. Queen- 
Empress Kahanji. 

[18 Bom. 758 

ss. 159 and IQO,— A ff my— PuUie 

flace — GhcihiUra.'] Held, that a chahiHm which, 
was neither a place to which the public had a 
right of access, nor a place to which the public 
were ever permitted to have access, was not, 
though it adjoined a public road, a ‘public place” 
within the meaning of s. 159 of the Penal Code 
Queen-Empress v, Srt Lal. 

[17 All. 166 


See Rioting. 

[24 Calc. 686 

See Unlawful Asse^ibly. 

[22 Calc. 276, 306 

5 S. 153. — Wantonly giving 'provoeation 

■with Intent to cause riot — Abetment of Hot hy the 
puUio— Penal Code, 5. 117.] In August, 1893, a 


, s. 161. 

See Illegal Gratification. 

[21 Bom. 517 

,s. 174. 

See Cases under Contempt of Court- 
Penal Code, s, 174. 
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PENAL CODE (ACT XLV OP 1860)- 

contlmted. 

See Magistrate, Jurisdiction oe — 
Powers of Magistrates. 

[18 Bom. 380 

Sec Witness — Criminal Cases—Sum* 
MoNiEG Witnesses. . 

[24 Calc. 320 

, s. 182. 

See Bengal Municipal Act, 1884, s. 133. 

[22 Calc. 131 

See Onus of Proof— Damages. 

[19 Bom. 717 

1.— S. 186. — Obstruetwg jgullic servant in 
disoliarge of his public funetums — Amin, Poicer 
€?/, to measure lands in butwara grroceedlngs — 
Public functions — Estates PaoUtlon Act {Bengal 
Act VZII of 1876), 5^-. 112 and 116.] The 
public functions contemplated by s. 186 of the 
Penal Code mean legal or legitimately authorised 
public functions, and -were not intended to cover 
any act that a public functionary might choose 
to take upon himself to perform. A hutwara 
Amin, in proceeding to measure certain lands in 
the course of proceedings connected with the 
partition of an estate under Bengal Act YIII of 
1876, was obstructed by certain persons who 
claimed the lands and objected to their being 
measured. The lands were stated in the report 
of the Amin to be the common land of estate 
No. 646, and of certain other estates. The persons 
who obstructed him were not co-sharers in that 
estate, and contended that the land sought to be 
measured had been divided amongst the inaliks 
of the different estates, and different portions of 
it had been held separately by them. The persons 
so obstructing the Amin were charged with an 
offence under s. 186 of the Penal Code, the Deputy 
Collector in charge of the bnticara proceedings 
being of opinion that s. 112 of the Act applied, 
and that the Amin was entitled to measure the 
land. The accused were convicted : — Held, that 
s. 112 is limited to cases where the community of 
interest in the land in dispute between the pro- 
prietors of the estate under partition as a body 
and the proprietors of other estates is admitted. 
When this is not admitted, the provisions of s. 116 
apply : — Meld, further, that as there was no evi- 
dence to show that such community of interest 
■was admitted, the accused were entitled to the 
benefit of the doubt, and to have the case treated 
as one under s. 116, and that, as the procedure 
laid down in that section haa nul been followed, 
the Amin had no power to measure the lands, and 
could not be said to be a public servant acting in 
discharge of bis public functions, and that the 
conviction must consequently be set aside. Lilla 
Singh r. Queen-Emfress. 

[22 Calc. 286 

2. — S. 186 and S. 21. — Obstructing gmHic 
servant m discharge of public functions — Gourt 
peon— Nazir s poicer of delegation of service of 
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ivarrant to 2?eon— Civil Procedure Code (1892), 
. 9 . 251 — CourUFees Act ( Vll of 1870), s. 22 
— Service of warrant of aitachment,'] The peti- 
tioner was convicted under s. 186 of the Penal 
Code of obstructing a Civil Court peon, who was 
attaching his property in execution of a decree; 
the warrant of attachment was addressed to the 
Nazir of the Court, who delegated its execution to 
a peon by an endorsement of the peon’^ name: — 
Held, the Nazir had authority thus to delegate the 
execution ofthe warrant to the peon. The words 
“to be executed'’ in s. 251 of the Code of Civil 
Procedure would seem to imply that it was not 
intended that the “ proper officer” should himself 
execute all warrants sent to him. And there i& 
nothing in the Code which indicates in any way 
that warrants, being either warrants of arrest 
or of attachment, or for distress and sale, are to 
be executed by the “ proper officer,” in any manner 
different from the service of summonses. The 
Court-Fees Act (VII of 1870) distinctly contem- 
plates that the peons are to be employed, not only 
for the service of summonses, notices or orders, 
but also for the execution of other processes, such 
as warrants of arrest, or of attachment and dis- 
tress. Though the authority may well be con- 
ferred in more clear and explicit terras than are 
expressed by a mere endorsement by the Nazir of 
the peon’s name, still it is impossible to say that 
that is not sufficient evidence of the delegation. 
Dhaeam Chand Lal V, Queen-Empress. 

[22 Calc. 596 

3.— S. 186 and s. 21 . — A'a‘zh''s^poiver of 
delegation — Public servant — Peon — Escape from 
arrestil A Nazir has authority to delegate the 
execution of warrants of arrest. JDliarani Ghand 
Pal V, Queen- Empress, I. L. B. 22 Calp. 696, fol- 
lowed. A peon acting under such delegation is a 
public servant within the meaning of the defini- 
tion in s. 21, cl. 4 of the Penal Code. Queere; 
Whether the escape of-^a prisoner from arrest is 
an obstruction of a public servant within the 
meaning of s. 186 of the Penal Code. Sheo Pro- 
gash TeWARI V. BhOOP NAR AIN Prosad Pathak. 

[22 Calc. 759 

, S. 186. — Obstructing puMle servant in 

discharge of his public funotioiis — Public servant 
acting under warrant of arrest not in legal form — ■ 
Criminal Procedure Code (1882), ss. 75 and 80' 
— Warrant of arrest ivithout signature of Magis- 
trate and notification of substance of warrant — 
Discharge of public functions.^ A public servant 
executing a warrant of arrest which is not sign- 
ed by the Magistrate as required by s. 75 of 
the Criminal Procedure Code, but only bears his 
■ initials, and the substance of which is not notified 
! to the person to be arrested as required by s. 80 
of the Code, cannot be said to be acting in the 
discharge of his public functions in a manner 
authorised by law, A person obstructing him 
cannot be convicted under s. 186 of the Penal 
Code. Abdul Gafur v. Queen-Empress. 

[23 Calc. 896 
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, S. 186, — Illegal issue of loarrant of arrest 

— Code of Criminal Procedure (1882), ss. 76, 
81,^0 and 160 — Penal Code {Act XLV 0/I86O), 
ss, 143 and \1 i — Justifiahle assault — Investigation 
by Police— Power of Magistrate to issue learrant 
of arrest for production of icltness.'] Where a 
District Magistrate issued a warrant for Jhe 
arrest and production of a witness for the pur- 
pose of giving evidence at an investigation held 
by the Police, and in attempting to execute such 
warrant, the Police arrested the wrong person and 
were assaulted in the attempt : — Held, that apart 
from the fact that the attempt to arrest was 
made on the wrong person, a District Magistrate 
has no authority to issue a warrant for the pro- 
duction of a witness at an investigation by a 
Police-officer, but only before his own Court 
under ss. 76 and 81 of the Code of Criminal 
Procedure also, that as the investigation 

was held by a Police-officer under Chap. XIV of 
the Criminal Procedure Code, the proper course 
was for the Sub-Inspector of Police to require 
the attendance of the witness under s. 160 of the 
Code of Criminal Procedure, and on failure by 
her to comply with such order, prosecute her 
under s. 174 of the Penal Code: — Held,imCti^Y, 
that the accused were justified in their resistance, 
and that no offence either under s. 143 or s. 186 
of the Penal Code was committed, and that they 
should be acquitted. Quee^t-Empuess v, Jo- 
GENDRA Nath Mukerjee. 

[24 Calc. 320 

s. 188. 

See Nuisance — Public . Nuisance 
UNDER Penal Code. 

[19 Mad. 464 

, S. 188. — Madras Local Boards (^Madras 

Act V of^ liiSl), ss. 98 and 100 — Disobedience to 
notice given by President of Local Board.] The 
President of a Local Board, acting under Sladras 
Act V of 1884, issued a notice calling upon a person 
to remove certain encroachments on a public road 
within ten days that such a notice was 

not an order within the meaning of s. 188, Penal 
Code, and a person neglecting to obey it could 
not be convicted under that section. Queen- 
EmPRESS V. SUBRAMANIAN. 

[20 Mad. 1 

, s. 191. 

See Bankers, 

[16 All. 88 

Sec False Evidence — Generally. 

[19 Mad. 375 

, s. 193. 

See Compensation— Criminal Cases— 
Compensation to Accused on Dis- 
missal OF Complaint. 

[22 Oalc. 586 
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See False Evidence— Contradictory 
Statements. 

[18 Bom. 377 

[17 All. 436. 

See False Evidence— Generally. 

[19 Mad. 375 

[19 All. 200 

See Marriage Act, s. 18. 

[16 All. 212 

, S. 199. 

See Bengal Municipal Act, 1884, s.133. 

[22 Oalc. 131 

— , S. 201. — Gausing' disappearance of evidence 
of supposed murder — Want of proof of com7nissio7i 
of offence."] Section 201 of the Penal Code applies 
merely to the person who screens the principal or 
actual offender and not the principal or actual 
offender himself. The accused were charged 
with murder, and also with causing the disap- 
pearance of the corpse of the deceased with the 
intention of screening the murderer from punish- 
ment under s. 201 of the Penal Code. Evidence 
for the prosecution pointed conclusively to one or 
other of them being the actual murderer ; but it 
was impossible upon the evidence to say which of . 
them caused the death. They were acquitted on 
the charge of murder, but convicted on the charge 
under s. 201 : — Held, that the conviction could not 
stand. Torap Ali v. Queen-Empress. , 

[22 Oalc. 638 

, S. 210. — Sanction to 'prosecutio7i — Code 

of Gi'i77iinal Procedure ( 1882 ), s. 195 — Execu- 
tion of decree loliich has bee7i satisfied.] A 
^decree-holder applied for execution of his decree 
against the judgment-debtor. The application waa 
dismissed on the ground that the decree had been 
satisfied out of Court. The judgment-debtor then 
applied for and obtained sanction to prosecute the 
decree-holder under s. 210 of the Penal Code : — 
Held, that such sanction must be revoked, because 
the decree had not been caused to be executed, 
and therefore no offence under 3. 210 of the 
Penal Code had been committed. SShama Charan 
Das v. Kasi Naik. 

[23 Calc. 971 

, s. 211. 

See Compensation — Criminal Cases— 
Compensation to Accused on 
Dismissal of Complaint. 

[22 Oalc. 586 

See Defamation. 

[19 Bom. 51 

See False Charge. 

[16 All. 124 

[19 Bom. 51, 

[20 Mad. 79 
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See Oi^us OF Proof— Damages. 

[19 Bom. 717 

, s. 213. — Screening an offender.'] Section 

213 of the Penal Code is applicable only when 
it is proved that the person screened or attempt- 
ed to be screened from legal punishment has 
been guilty of an offence, and not when there is 
merely a suspicion of his having committed 
some offence. Queen- Empress v, Saminatlia. I.L.P, 
14 Mad. 400, followed. Girish Mtte v, Queex- 
Em PRESS. 

[23 Calc. 420 

, s. 218. 

See False Evidence — Fabricating 
False EvidjeTnce. 

[19 Ail. 305 


■ , s. 296. 

See Religion, Offences relating to. 

[23 Calc. 60 

•, s. 297. 

See Religion, Offences relating to. 

[18 All. 395 

s. 302. 

See Jurisdiction of Criminal Court 
— Offences Committed only 

PARTLY IN ONE DISTRICT— ABET- 
MENT. 

[19 Bom. 105 

See Murder. 

[19 Mad. 483 


. s. 224. , s. 304. 

See Cases under Escape from Custody. See Culpable Homicide, 


, s. 268. 

See Nuisance— Public Nuisance un- 
DEE Penal Code. 

[20 Mad. 433 


, s, 269. 

See Public Health, Offence affect. 
ING. 

[24 Calc. 494 

, s. 279 . — Rash riding on a puhlic loaij.] 

The accused was convicted of rash riding on a 
public way under s. 279 of the Penal Code (Acb 
XLV of 1860). He contended that his conviction 
was bad, on the ground that there was no proof 
that any person was on the road in question at 
the time when he was alleged to have ridden in a 
rash or negligent manner; — Held, that though 
there was no such proof, it was competent to the 
Court to take into its consideration the probabi- 
lity of persons using the public way being placed 
in danger by the act of the accused. "The ac- 
cused’s net came within the mischief struck at 
by s.^ 279 of the Penal Code and was included 
within its terms. Qdeen-Emprkss v . Hormusji 
Nowroji Lord. 

[19 Bom, 715 

, s. 283. 

See Nuisance — Public Nuisance 
under Penal Code. 

[20 Mad, 433 

, s. 290. 

See Nuisance— Public Nuisance un- 
der Penal Code, 

[19 Mad. 464 

ss. 292 and 293. 

See Obscene Publication. 

[20 Bom. 193 


[19 Mad. 356 
[IS All. 497 


, s. 304A. 

See Causing Death by Negligence. 

[16 All. 472 


, s. 317. 


See Abandonment of 

Children. 

[18 Allr 364 

, s. 320. 


See Grie\o5DS Hurt. 

[19 Bom. 247 

, s. 328. 


See S. 3B2. ^ 

[18 All. 246 

, s. 325. 


See Rioting. 

[24 Calc. 680 

, s. 326. 


See Grievous Hurt, 

[19 Bom. 247 

•, s. 330. 


See Abetment. 

[20 Bom. 394 


, s. 332, and ss. 99, 147 and 323.— 

Criminal ^Procedure Code (1882), ss. 5.5, .56 and 14 
— Ptibiie servant in the escecution of his duty as 
such — Arrest without sufficient authority hut in, 
good faith — ^4 ssau It on Police mahbig arrest — R ig ht 
of private defence.] A warrant was issued by a 
Magistrate for the arrest of one D under s. 114 
of the Code of Criminal Procedure. The warrant 
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was sent co a certain thana to be executed. It 
was there, after being copied into a book kept 
for that purpose the thana. made over to a 
particular constable for execution. When the 
constable to whom the warrant had been made 
over had left the thana, it was discovered that p 
was in a village other than that in which he had 
been supposed to be. Thereupon the officer tem- 
porarily in charge of the thana made a copy 
from the book at the thana, endorsed on the back 
the names of one JY and some other constables, 
and, having signed the endorsement, sent N and 
the others out with this paper to arrest D. JV 
and his companions arrested D ; but, as they were 
returning with him in custody, some of B's 
friends, aided by D himself, attacked them, 
rescued D, and caused hurt to the Police 
that the Police-officers concerned in arresting 
D under the circumstances above described 
were not acting in the lawful discharge of their 
duty within the meaning of s. 332 of the Penal 
Code, so as to render the accused liable to con- 
viction under that section ; but inasmuch as 
they were acting in good faith under the colour 
of their office, s. 99 of the Penal Code applied, and 
D and bis associates might be properly convicted 
under ss. 147 and 323 of the Code. The w^ords 
“ in the discharge of his duty as such public ser- 
vant ” in the earlier portion of s. 832 of the Penal 
Code mean in the discharge of a duty imposed by 
law on such public servant in the particular case, 
and do not cover an act done by him in good 
faith under colour of his office. Qiceeyi v. Rox- 
bu)'g\ 12 Cox. 0. 0. 8, referred to. Queen- 
Empress V . Dalip. 

[18 All. 246 

, s. 341. 

See WpoxaFUL Restraint. 

[24 Calc. 885 

■ , s. 342. ■ 

Sec WR0NC4FUL CONFINEMENT. 

[19 Bom. 72 

, s, 353. 

See Bengal Excise Act, s. 4. 

[24 Calc. 324 

— , s. 363. 

See Kidnapping. 

[19 All. 109 

, ss. 365 and 366. 

See Criminal Procedure Code, s. 238. 

[22 Calc. 1006 

, s. 366. 

See Jurisdiction of Criminal Court — 
General Jurisdiction. 

[18 All. 350 
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, s, 372. 

See s. 373. 

[22 Calc. 164 

See Hindu Law-Custom— Adoption. 

[19 Mad. 127- 

, S. Letting to hire a girl under six- 
teen for immoral 2^ nrgjose for 07ie oeeasion — Prosti- 
tution for a oourse of life — Griminal Procedure 
CccZfi (1882), .S'. 273,] A young prostitute under 
sixteen years of age was brought to a house 
of assignation by the accused at the request of 
the complainant and for his supposed use on 
that one occasion, it not being contemplated 
that the ' girl should be sold or let out for a 
period of employment’, or for the purpose of 
being employed by the complainant as a prostitute, 
or for the purpose of being disposed of by him 
for that course of life : — that such a 
letting out by the accused was not within the 
meaning of s. 372 of the Penal Code, which 
on the authorities contemplates a case of letting 
or hiring or other similar transaction by whicli 
the possession of a. girl is obtained wdth the in- 
tention of employing her habitnaliy for the pur- 
pose of indiscriminate sexual intercourse. Bow- 
la.tli Bee v. Shaik All, 5 Mad. 473, followed. 
Queen-Empress v. Sukee Raur. 

[21 Calc. 97 

, s. 373. 

See Hindu Law— Custom— ADOPrioN. 

[19 Mad. 127 

1. — S. 373. — OhtLiining gjossesslon of minor 
for gntrposes of prostitution — Off erne defined by 
above section explained.'] To constitute the offence 
provided for by s. 373 of the Penal Code, it is 
necessary, first, that a minor under sixteen years 
of age shall be bought, hired or otherwise obtain- 
ed possession of, and secondly, that the minor 
shall be bought, hired or otherwise obtained 
possession of, with the intent that the same minor, 
while still under the age of sixteen years, will be 
employed for the purposes of prostitution, or 
wich the knowledge tnat it is likely that the 
said minor while still under the age of sixteen 
years will be employed or used for an unlawful 

• and immoral purpose. The offence is complete 
so soon as the obtaining possession, with the 
requisite intention or knowledge, of the minor 
is accomplished, though the minor may not 
eater upon prostitution until years after she 
has attained maturity, or may never enter upon 
such a profession at all. Degnity Legal Re- 
membrancer V. Karmia Balstobi, I. L. R. 22 Gale. 
164, approved. Quebk-Empress v. Ckanda. 

[18 All. 24 

2. -S. 373 and s. 372.-^^^ Ing minor for 
purpose of prostitution — Intention, Proof of — 
Omis of proving guilty intention in. case of sale 
of minor for purpose of pxrostitntion — Lvldence 
Act (/ of 1872), s. 106.] la order to constitute 
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an offence under s. 373 of the Penal Code, it is 
not necessary that the intention or knowledge of 
likelihood as to the employment of the minor for 
purposes of prostitution should be with reference 
to employment either immediate or at some defi- 
nite, and not very remote, future period ; but an 
offence under the section is complete as soon as a 
girl is purchased with the guilty intention or 
knowledge of likelihood that she will, while still a 
minor under the age of sixteen years, he employed 
for that purpose, although the point of time for 
such employment may be remote by reason of 
her physical incapacity for the purpose. H, the 
father of two girls, twins about a year old, sold 
one of them to K, a prostitute, for Ks. 9, and 
within ten days of such sale also sold her the 
other for Ks. 14. K was shown to have previously 
purchased another child whom she had brought up 
from her infancy, and who was then living with 
her and leading the life of a prostitute. Both H 
and K made confessions as to the guilty knowledge 
and intention with w'hich the sale of the two 
children was made. K's confession was made 
within two hours after her arrest, and immediately 
thereafter she was committed to liajat for seven 
days. On the seventh day, on being brought up 
for trial before the Deputy Magistrate, she re- 
tracted her confession and assigned an innocent 
reason for her purchase of the girl. H and K 
were tried jointly, JEl being charged with an 
offence under s. 372, vie., selling the girls for the 
purpose of prostitution, and K with an offence 
under s. 873, vU,, buying for the same purpose. 
Neither was charged with abetting the other. 
The two confessions were used as evidence, and 
there was other evidence tending to prove the 
intention and guilty knowledge. The Deputy 
Magistrate convicted each of the offence with 
which they were charged. On appeal the Sessions 
Judge acquitted K on the ground that the offence 
under s. 373 could not be committed unless the 
intention was that the minor was to be used 
for the purpose of prostitution at some definite 
future time, and that it would be carrying the 
lavr too far to hold that the intention had refer- 
ence to a period some twelve or fourteen years 
after the purchase when the minor became capable 
of being used for that purpose : — Tldii, for the 
reasons above stated, that the acquittal on that 
ground was erroneous; — TZchf, further, that having 
regard to the circumstances under which the con- 
fession of K was given and retracted, it was open 
to suspicion, and could not safely be acted upon, 
and that the confession made by K was nob legally 
admissible against her as they were nt>t being 
tried jointly for the same offence ; — Held, also, 
that having regard to the provisions of s. 106, 
111. (ji) of the Evidence Act, and to the fact 
that there was evidence, apart from the con- 
fessions, which tended to show the knbwdedge 
and intention which the character and circum- 
stances of the act suggested, the onus -lay on K 
to show that the intention was other than that 
which the act suggested, or that the employment 
^ of the girls as prostitutes was not intended till 
after they had attained the age of sixteen years, 
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and that as she had failed to show this, and the 
evidence all tended the other way, the acquittal 
was erroneous and must be Reversed. DgiPUTY 
LEaAL Eemembrancer V, Karuna Baistobi. 

[22 Calc. 164 

, s. 376. 

See Criminal Procedure Code, s. 238. 

[22 Calc. 1006 

, s. 378. 

Bee Cattle Trespass Act, s. 22. 

[22 Calc. 139 

See Cases under Theft. 

, s. 379. 

See Theft. 

[22 Calc. 669, 1017 
[18 All. 88 

, s. 395. 

See Dacoity. 

[16 All. 437 

, s. 396. 

See Dacoity, 

[16 All. 437 
[17 All. 86 

, s. 403. 

See Criminal Breach op Trust.^ 

[23 Calc. 372 

See Criminal Misappropriation. 

[18 Bom. 212 

, s. 405. 

See Criminal Breach op Trust. 

"" [23 Calc. 372 

408. 

See Charge— Form op Charge, 

[24 Calc. 193 

See Criminal Breach of Trust. 

[22 Calc. 313 
See Jurisdiction of Criminal Court 
—Offences Committed only 
partly in one District — Crimi- 
nal Breach of Trust. 

[19 All. Ill 

, s. 409. 

See Bankers. 

[16 All. 88 

See Charge— Form of Charge. 

[17 All. 153 
[18 AU. 116 
[24 Calc. 193 
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See Verdict op Jury— Power to In- 
terfere WITH Verdicts. 

^ [19 Bom. 749 

, s. 411. 

See Stolen Property, Offences’* re- 
lating- TO. 

[21 Calc. 328 
[17 All. 576 

, s, 417. 

See Bengal Municipal Act, 1884, 

s. las. 

[22 Calc. 131 

, s. 418. 

See Bankers. 

[16 AIL 88 

, s. 426, 

See Complaint— Institution op Com- 
plaint and necessary Prelimi- 
naries. 

[21 Bom. 536 

, S. 429. — BuU ” a7id " Ocnv, ” Defimtmis 

Any other animal'' Meaning o/.] The words 
“bull” and “cow,” in s, 429 of the Penal 
Code, include the young of those animals. The 
section specifies the more valuable of the domes- 
tic animals, without any regard to age, but in 
respect of other kinds of animals not so specified, 
tbs section would not apply unless the particular 
animal in question was shown to be of the value 
of fifty rupees or upwards. Hari Handle r. 
Jafar. 

[22 Calc. 457 

, s. 441. 

See Complaint— Institution of Com- 
plaint and necessary Prelimi- 
naries. 

[21 Bom, 536 

See Criminal Trespass. 

[22 Calc. 123, 391, 994 

, s. 442. 

See Criminal Trespass. 

[22 Calc. 123 

, s. 448. 

See Criminal Trespass. 

[22 Calc. 123 
[19 Mad. 240 

, s. 451. 

See Criminal Trespass. 

[19 All. 74 

— , s. 456. 

See Criminal Trespass. 

[22 Calc. 391, 994 


( 960 ) 

PENAL CODE (ACT XLV OP 1860)- 

co7itinu€ch 

, s. 457. 

See Criminal Trespass. 

[22 Calc. 391 

See Sentence — Sentence after Pre- 
vious Conviction. 

[17 All. 120 

, s. 463. 

See Forgery. 

[22 Calc. 313 

, s. 464. 

See Forgery. 

, [22 Calc. 313 

, s. 467. 

See Attempt to Commit Offence. 

[16 All. 409 

See Forgery, 

[22 Calc. 313 

, s. 471. 

See Forgery, 

[22 Calc. 313 

, ss. 486 and 487. 

See Criminal Procedure Code, s. 403. 

[23 Calc. 174 

, s. 497. 

See Maintenance, Order of Crimi. 
NAL Court as to. 

[17 Mad. 260 

, s. 499. 

See Defamation, 

[22 Calc. 46 
[18 Bom. 205 
[19 Bom. 51, 340, 703 

See False Charge. 

[19 Bom. 51 

See Onus of Proof— Damages. 

[19 Bom. 717 

See Statutes, Construction of. 

[19 Bom. 340 

, s. 500. 

See Defamation, 

[22 Calc. 46 
[18 Bom. 205 
[19 Bom. 51, 340 

See False Charge* 

[19 Bom. 51 

, s. 503. 

See Criminal Intimidation, 

[20 Bom. 794 
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j s. 506. 

See Criminal Intimidation. 

[20 Bom. 794 


, s. 509. 

See Criminal Trespass. 

[22 Calc. 391, 994 

, s. 511. 

See Attempt to Commit Offence. 

[16 All. 409 

See Bengal Municipal Act, 1884, s. 133. 

[22 Calc. 131 

See Sentence — Sentence after Pre- 
vious Conviction. 

[17 All. 120, 123 


PENAL SERVITUDE. 

See Sentence— General Cases. 

[19 Mad. 483 


PENALTY 

See Bombay Disteiot Municipal Act, 
1884, s. 49. 

[18 Bom. 400 

See Contract Act, s. 74. 

[22 Calc. 658 

See Cases under Interest— Stipula- 
tions AMOUNTING OR NOT TO 
Penalties. 

See Sentence — Imprisonment ~ Im- 
prisonment IN Default of Fine, 

[18 Bom. 400 


Payment of. 

See Stamp Act, s. 39. 

[17 Mad. 473 


PENSION. 

See Insolvency — After-acquired Pro- 
perty. 

[19 Bom, 232 

PENSIONS ACT (XXIII OP 1871). 

, s. 3. 

See s. 4. 

[L. R. 21 1. A. 148 

, s. 4. 

See Hereditary Offices Act, s. 13. 

[19 Bom. 250 
See Jurisdiction on Civil Court — 
Rent and Revenue Suits, Bombay. 

[18 Bom. 525 


1. — S. 4 . — Oieil Courts' — GUihii to j?cree}it- 
age of forest income — Forest Settlement Ofiocr.'] 
A Forest Settlement Officer hQ-5 no jurisdiction 
to entertain a suit iu whict a claim to a percent- 
ag-e of forest income is made, and such a suit 
brought by discharged forest liartidms is barred 
by 8. 4 of the Pensions Act. A Forest Settlement 
Officer is a Civil Court for the purposes of the 
Pensions Act. Secretary of State for India 
V, Vydia Pillai. 

[17 Mad. 193 

.2. — S. 4 . — Judltarni ratan — Suit for gjurtltion 
and declaration of right to a sjoecific share in the 
vatan and to oifioiate — Money grant — Vatan consist- 
ing exclusively of cash allowanced] A suit for a 
declaration that the plaintiSs are vatanclars of a 
share of a moiety of a hulharni vatan consisting 
exclusively of a cash allowance from Government, 
is not a suit relating to a “ money grant ’’ within 
the contemplation of s. 4 of the Pensions Act 
(XXIII of 1871). Govind Sitaram Bapuji 
Mahadeo. 

[18 Bom. 516 

3. — S. 4 and S. Q.—Sult for vialihann with- 
out certificate of fJollector.] In a suit against the 
Rajah of Palghat and other members of his 
family for a declaration of the plaintiff’s status 
as the third Rajah, and to recover a sum of money 
payable to him as such on account of his share 
of inalihana, it appeared that the plaintiff had 
obtained no certificate under the Pensions Act, 
1871, s. 6 : — Held, that the suit was not maintain- 
able. Andi Achen ^?. Kombi Achen, 

[18 Mad. 187 


4. — S. 4 and S. 3. — Jurisdiction of Qlvll 
Court — Certificate. of Collector to jireoede suit for 
mallhana payable hy Government.] A village, 
part of an estate, had been made over to the Gov- 
ernment by parties, who in consideration received 
a vialihana in perpetuity, TJr, in other words, a 
grant of a portion of the revenue in lieu of their 
proprietary right \~~Held, that the right to the 
malihana was, on the construction of ss. 3 and 4 
of the Pensions Act (XXIII of 1871). in the 
absence of a certificate obtained under that Act, 
excluded from judicial cognizance in this suit. 
Vasudev Sada Shiv Hodah v. Collector of Ratna- 
giri, I. L. R. 2 Bom. 99 ; L. R. 4 I. A. 119 ; and 
Haliaraval Mohan Singji Joy sing ji v. Government 
of Bombay, I. L. R 6 Bom. 408 ; L. R. 8 I. A. 77, 
referred to and approved. Deo Kuar v. Man 
Kuar. 

[17 All. 1 
[L. R. 21 1. A. 148 

, s, 6. 

[18 Mad. 187 

PEON. 


See Penal Code, s. 186. 

[22 Calc. 596, 759 
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PERJURY. 

See Cases undee False Evidence. 

See Right of Shit— Fraud. 

[21 Calc. 612 

— Committal by Civil Court for. 

See Criminal Proceedings. 

[18 Bom. 581 

See Sanction for Prosecution — 
Power to Grant Sanction. 

[18 Bom. 581 

PERPETUITIES, RULE AGAINST, 

— A])iilieaticn of rvlo—Suecessio7i Aet (X of 
1866), s. 101 — Transfer of Property Act {IV of 
1882), s. \4i-- Movealle p)'‘' 0 perty.‘\ The rule 
against perpetuities [Indian Succession Act (X of 
1866), s. 101, and Transfer of Property Act (IV 
of 1882), s. 14] applies to moveable as well as 
immoveable property. CoWASJl Nowroji Poch- 
KHANA WALLA V. RUSTOMJI DOSSABHOY SeTNA. 

[20 Bom. 511 

PERSONAL LAW. 

See Maintenance, Order op Criminal 
Court as to. 

[19 Mad. 461 

PERSONALTY, LAW RELATING TO. j 

See English Law. 

[24 Calc. 216 

PETITION. 

, Amendment of. 

See Execution of Decree-— Applica- 
tion FOR Execution and Power 
of Court. 

[17 Mad. 67 

, Form of. 

See Bengal Tenancy Act, s. 168. 

[21 Calc. 602 
[24 Calc. 197 

, Omission in. 

See Estoppel— Estoppel by Deeds and 
OTHER Documents. 

[17 Mad, 304 


PLAINT. Gol, 

1. Form and Contents of Plaint ... 956 

{a) Frame <-,f Suits generally ... 9.65 

{])) Plaintiffs ... 956 

2. Verification and Signature ... 9.66 

3. Amendment of Plaint ... 9.67 

4. Eejection of Plaint ... 960 

5. Returu of Plaint ... 960 


PLAINT — co7itvmed, 

, Amendment of. 

See Civil Procedure Code, s. 424. 

[24 Calc. 58^ 

See Damages — Measure and Assess- 
ment OF Damages. 

[24 Calc. 124, 177 

See Hindu Law— Partition— Parti- 
tion OF Portion of Property. 

[18 Bom. 611 

See Limitation Act, s. 4. 

[19 Bom. 320 

See Limitation Act, s. 22. 

[18 All. 198 

See Limitation Act, Art. 123. 

[19 Mad. 425 

See Minor— Representation of Minor 
IN Suits. 

[21 Calc. 866 

See Partnership— Suits respecting 
Partnerships. 

[22 Calc. 692 

See Pre-emption— Loss or Waiver of 
Right. 

[19 All. 324 

See Remand— Power of Remand. 

[17 Mad. 187 

See Right op Suit— Co-sharers. 

[18 Bom. 611 
See Vendor and Purchaser — Pur- 
chase-Money and OTHER Payments 
BY Purchaser. 

[21 Bom. 827 

, Form of. 

See Fraud— Alleging or Pleading 
Fraud. 

[19 Bom. 593 

See Right op Suit — Contracts and 
Agreements. 

[17 Mad. 262 

-, Presentation of. 

See Dekhan Agriculturists Relief 
Act, s. 4. 

[19 Bom. 46 

See Limitation Act, s. 4. 

[19 Bom. 320 
[17 All. 526 
[20 Bom. 508 
[20 Mad. 319 
See Superintendence op High Court 
—Bombay Regulation II of 1827. 

[20 Bom. 50^ 
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PLAINT- continued, 

5 Return of. 

See Multipariousness. 

[18 All. 131 

See Munsip, Jurisdiction op. 

[23 Calc. 425 

See Small Cause Court, Mofussil — 
Practice and Procedure. 

[20 Bom. 283 

See Valuation of Suit— Suits. 

[24 Oalc. 661 

, Verification of. 

See Civil Procedure Code, s. 432. 

[19 All. 510 

See Written Statement. 

[22 Calc. 268 

(1) FORM AND CONTENTS OF PLAINT. 

(di) Frame of Suits generally. 

1. — Smt for reliefs inconsistent loltli each other 
— Ground for dismissing suit.'] Held^ that the 
fact that a plaiatiff claims in his plaint two 
alternative reliefs which are inconsistent with 
each other is no ground in itself for the dismissal 
of the suit. Igchijgn v. RamnlaJchshnimuna, I. L. 
R. 13 Mad. 549, dissented from ; jSLnlwmed Bulish 
Khan v. Himeitii Biloi, I. L. U. 15 Calc. 6S4; L. R. 
15 I. A. 81, referred to. JiNO v. Manon. 

[18 All. 125 

(h) Plaintiffs. 

2. — Form of plaint in suit hy company in 
liquidation — Companies Act ( VI (f 1882), s. 144.] 
Held, that a plaint in a suit by a bank in liquida- 
tion in which the plaintiff was described as "The 
Official Liquidator, Himalaya Bank, Limited, in 
liquidation,’' and which was also subscribed aud 
verified in the same terms, was not a valid plaint, 
having regard to the terms of s. 144 of the 
Indian Companies Act, 1882, aud that the defect 
oould nob be cured by amendment. In re Winter- 
dottom, L. R. 18 Q. B. D. 446, referred to. G-hulam 
Muhammad v, Himalaya Bank. 

[17 All. 292 

3. — Suit hy Official Luquidator — Besco'iption of 
qslalntiff — Gompanies Act (FJ of 1882), s. 144 — 
Civil Procedure Code, s. ~ Amendment of plaint 
-—Limitation Act (ATF of 1877), s, 22.] In a suit 
to recover a debt to a company which had gone 
into liquidation, the plaintiff was described in 
the plaint as " The Official Liquidator, Himalaya 
Bank,. Limited, in liquidation,” aud the plaint 
was signed and verifi.ed in the same terms. On 
objection, taken by the defendant, the plaint was 
allowed to be amended, but after the period of 
limitation prescribed for the suic had expired, so 
as to read The Himalaya Bank, Limited, in 
liquidation, plaintiff ” \ — Held by the Full Bench 
■^at the plaint as originally filed was in substan- 
tial compliance with the provisions of Act 


PLAINT — continued, 

(1) FORM AND CONTENTS OF PLAINT— 

continued. 

{h) concluded. 

VI of 1882 ; and that, even if iFmight be comsi- 
dered that the amendment made was necessary, 
such amendment did not introduce a new ploin- 
. tiff into the suit so as to let in the operation of 
s. 22 of Act XV of 1877. Ghnlam Muhammad 
V. Himalaya Banlt, I. L. R. 17 AIL 292, over- 
ruled; In re Winterhottom. L. R. 18 Q. B. D. 446, 
distinguished. Muhamaiad Yusuf v. Hima- 
laya Bank. 

[18 All. 198 

4. — Suit brought in name of idol of temqde.'] A 
suit relating to property alleged to belong to a 

I temple cannot be brought in the name of the 
idol of the temple ; the manager is the proper 
I person to bfe plaintiff in the suit. Thakur 
j Raghunathji Maharaj V, Sh;ah Lal Ciiand, 

I [19 All. 330 

(2) VERIFICATION AND SIGNATURE. 

5. — Civil Procedure Code (1882), ss. 51 and 435 
— Principal officer of a corporation of company 
— Verification of plaint by acting manager J] The 
manager at Lucknow of the local branch of the 
Delhi and London Bank was authorised by a 
power-of-attorney under the seal of the company 
in London, to sue for debts due to the Bank, and 
to substitute any person for himself, besides doing 

, other acts of management. A power-of-attorney, 
executed by him as manager, appointing the 
accountant of the Bank to be its attorney in 
Lucknow, did not contain express authoritj^ to 
the person so empowered to sue for debts due 
to the Bank. The accountant conducted, under 
this power, the chief business of the branch, and 
while he was so conducting it, this suit was insti- 
tuted against defendants, of wffiom some objected 
that he w’as not authorised to sign aud verify the 
plaint: — Held.VwoXi s. 51, Civil Procedure Code, 
regulating proceedings by oi^on behalf of ordi- 
nary plaintiffs, did not apply, but that s. 485 was 
applicable, the acting manager appointed as 
abovementioned being a principal officer of the 
Bank Corporation within the meaning of that 
section. Delhi and London Bank r. Oldham. 

[21 Oalc. 60 
[L. R. 20 I. A. 139 

6. — Civil Procedure Code (1882), s. 435 — Cor- 
poration — Suit by agent of an unincoiporated 
society.'] A suit in ejectment as against a tres- 
passer was brought by a person signing the plaint 
as “ for and as Superintendent and Principal 
Officer of the Estate of the Board of Foreign 
Missions of the Presbyterian Church of New 
York,” The plaintiff was not shown to be a 
member of the Board, nor did he set up any 
possessory title of his own : — Held, that inasmuch 
as the Board of Foreign Missions of the Presby- 
terian Church of New York was not a corporation 
or company authorised to sue and be sued in the 
name of an officer or trustee within the meaning 
of s. 435 of the Code of Civil Procedure, and also 
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PLAINT — continued. 

(2) VERIFICATION AND SIGNATURE— 

as the person signing the plaint in the manner 
above described did not profess to be suing on his 
own possessory title to the land in respect of which 
ejectftient was claimed, the suit must be dis- 
missed. Jaigopal v. J^tmlesliar Rai, Weekly 
Notes, All, (1882) 132 ; Muliamniad Yusuf y. SuJih' 
nath, Weekly Notes, All. (1887) 55 ; and Ashers. 
Whitloch, L. R. 1 Q. B. 1, distinguished. YusuP 
Beg V. Board op Foreign Missions op the 
Presbyterian Church op New York in 
America. 

[16 All. 420 

*7. —Result of defective verification — Amendment 
— Procedure — Civil Procedure Code (1882), ss. 52, 

53 and — Irregularity not affecting merits.'] If 
the verification of a plaint is discovered to be 
defective at any time whilst the suit is before the 
Court of first instance, the plaint may be amended 
by the Court. If such defect be not discovered 
until the suit comes on appeal before an Appel- 
late Court, such Court may, if it thinks fit, return 
the plaint to the Court of first instance to be 
amended by it. But where the defect is such 
that it is covered by the provisions of s. 578 
of the Code of Civil Procedure, there is no neces- 
sity for the Appellate Court to take any steps to 
procure the amendment of the plaint. In any 
event a defect in the verification of a plaint will 
not of necessity result in the dismissal of the 
suit. Balgolind Das v. Ganno Bibi, Weekly 
Notes, All. (1896) 75, referred to. A plaint filed 
by three joint plaintiffs was verified by each in 
the form The contents of the petition of 
plaint, are true to the best of my knowledge 
and belief — Held this form of verification, 
though not free from ambiguity, was in sub- 
stantial compliance with the provisions of s. 52 
of the Code of Civil Procedure. Hajit Ram v. 
Eatesar Nath. 

[IS All. 393 

(3) amendment of plaint. 

8. — Discretion of Judge— Code of Civil Proce- 
dure s. 58. J Tne ameiidineut of a plaint 

under s. 53 of the Code of Civil Procedure (Act 
XIV of 1382), is in the discretion of the 
Judge, and is not the right of the suitor in all 
circumstances. It is not enough for a plaintiff to 
show that the amendment does not alter the 
character of the suit. Tapiram v. Sadu. 

[21 Bom. 570 

9. — Civil Procedure Code, s. 53 — Limitation — 
Area of property claimed in suit for pre-emption 
described as less than the true areai] A Court is 
not precluded from returning a plaint for amend- 
ment because at the lima it is returne i for amend- 
ment the period of limitation for the suit may 
have expired. The plaintiff in a suit for pre- 
emption after filiug his plaint discovered that the 
property in suit had been described by mistake 
as being of a slighti r less area than it was in 
reality : — Hdd, that: the Court had power and 
ought to have allowed the plaint to be amended, . 
.and that the aineadmeud was not precluded by ^ 


PLAINT — continued. 

(3) AMENDMENT OF PL continued, 

the fact that at the time when the application for 
amendment was made, the limitation for the suit 
had expired : — Held, also, that such misdescription 
would not render the suit liable to the objection 
that the plaintiff had sought to pre-empt only a 
part of the property sold. Barkat*un*nissa v. 
Muhammad Asad Ali. 

[17 All. 288 

10. — Civil Procedure Code (1882), s. oS—Porm 
of plaint in suit hy company in liquidation — Gom- 
panies Act {VI of 1882), $. 144— Limitation.'] 
Held.Vh 2 A> a plaint in a suit by a bank in liquida- 
tion in which the plaintiff was described as “ the 
Official Liquidator, Himalaya Bank, Limited, in 
liquidation,” and which \vas also subscribed and 
verified in the same terms, was not a valid plaint, 
having regard to the" terms of s. 144 of the 
Indian Companies Act, 1882, and that the defect 
could not be cured by amendment. In re Win- 
terJjottom, L. R. IS Q. B. D. 446, referred to. 
Ghulam Muhammad Himalaya Bank. 

[17 AU. 292 

11 . -0/ iaryes of fraud — General allegations of 
fraud — Amendment of plaint on appeal — Objec- 
tion tahen for first time on appeal.] Where a 
plaintiff seeks relief on the ground of fraud, aud 
the plaint contains general allegations, but no 
specific instances of the alleged fraud, it ought 
to be immediately, on presentation, rejected or 
returned for amendment, as it does not disclose 
a cause of action. The plaintiff sued to recover 
damages caused by the defendant’s fraud during 
his management of the plaintiff’s estate from 
1870 to 1884. The plaint disclosed no specific 
instances of the fraud imputed to the defendant. 
The Court of first instance, .without going into 
evidence, rejected the plaintiff’s claim on the pre- 
liminary ground that the plaintiff had no right 
to sue during the lifetime of his adoptive mother. 
In second appeal, the respondent objected that 
the plaint was defective. The plaintiff’s pleader 
asked for leave to amend it by specifying certain 
instances of the alleged fraud ; — Held, that the 
amendment could not then be allowed, and the 
suit must fail. Krishna ji v. Wamnaji. 

[18 Bom. 144 

12. — Suit for rent, Decree for use and occupation 
in — Civil Procedure Code (1882), s. 53 — Variance 
hetmeen plead'ing and proof .] A suit was brought 
for rent of a hat on the basis of a verbal settle- 
ment for three years at an -annaVi jama of Rs. 370. 
The defendants deuied the settlement. The first 
Court found for the plaintiff ; hub, on appeal, an 
objection having been raised by the defendants 
that the verbal lease was illegal under the Trans- 
fer of Property Act, the suit was dismissed. The 
plaintiffs contended on appeal that the suit should 
not have been dismissed, but that they were 
entitled to a decree for use and occupation : -Held, 
that a decree for use and occupation of the land 
by the defendants could not be granted in this 
case, as that would amount to au amendment rais- 
ing issues of an entirely different character from 
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PLAINT— 

(3) AMENDMENT OF PLAINT- 

those oa which the trial was held in the Courts 
below as a suit for rent, and necessitating" a trial 
upon fresh evidence. Such amendment could not 
he allowed under s. 53 of the Civil Procedure 
Code. Luliliee luinto Dass Ghowdhury v. Sumeer- 
vddhi Lusher, 13 B. L. E. 24-3 ; 21 W. E. 208 ; 
Eslian Chiinder Singh v. Shamn Churn Blmtto, 
11 Moo. I. A. 20 ; Niirainee Bossee- v. JSfurrolinrry ' 
j\lohanto, Marshall 70, referred to. SUREiJDRA 
Narain Sixgh V . Bhai Lal Thaktjr. 

[22 Oalc. 752 

13. — Su.it by one member of an undivided Hindu 
family — Non'joinder of other persons interested 
in a family busmess.^ In 1887, the plaintiff ap- 
pointed the defendant to serve for three years as 
manager of a business in^Moulmein, which was | 
the business of the undivided Hindu family to | 
which the plaintiff belonged. In 1893, the plain- | 
tiff, without joining the other members of his I 
family, sued the defendant for damages for 
breach of the contract of service, and it was held 
that the suit was not maintainable in the absence 
from the record of the other partners in the busi- 
ness *. — field, that by reason of the fact that 
an amendment of the plaint might deprive the 
defendants of the defence of limitation and of 
the other circuinstances in the case, the plaintiff 
shonld not. be allowed on appeal to amend the 
plaint by bringing his partners on to the record. 
AlagaRpa Chetti V . Vellian Chetti. 

[18 Mad. 33 

14. — Amendment transforming claim— Suit for 
rent converted Into suit for ejeotnient — Variance 
betioeen pleading and proof— Civil Procedure Code, 
ss, 53 a?id 562,] An amendment of a plaint which 
materially transforms the nature of the claim, can- 
not be made under s. 53 of the Civil Procedure 
Code, and certainly not in appeal. Section 63 
permits amendment of the plaint before judgment 
and not after. The larger powers conferred on 
Appellate Courts by s. 662 do not authorise such a 
material transformation of a suit in appeal. Bai 
Shri Majirajba v. Maganlal Bhaishankar. 

[19 Bom. 303 

15. — Sidit brought in the name of the idol of a 
temple — Amendment allowed to name of manager 
of temple — Practice. 1 A suit relating to property 
alleged to belong to a temple cannot be brought 
in the name of the idol of the temple. Where 
such a suit was so brought, the Court in second 
appeal allowed the plaint to be amended, on certain 
conditions, by substituting the name of the person 
alleged to he the manager of the temple, but 
without prejudice to any question which might 
subsequently be raised as to such person’s locus 
standi in the suit. Thakur Eaghui^'athji 
Maharaj V . Shah Lal Chand. 

[19 All. 330 

1^,— Civil Procedure Code(lSS2), ss. 27 and 53— 
^Ame7id7ne}it of plaint by bringing on a new plain- 


VlxAmT-eonduded. 

(3) AMENDMENT OP VhkmV—conclnded. 

tiff on seoond appeal. 1 Plaintiffs sued in 1894 to 
recover property belonging to the estate of a 
testator, claiming to be his executors under a 
will. The property was alleged to have been 
entrusted by the testator in 1893 to the defendant. 
The will contained no express appointment of 
exgcntors, but it provided that the plaintiffs 
should take care of the estate during the minority 
of a son who was to be adopted to the testator, 
and imposed upon them the duty of providiug for 
the maintenance of persons therein named. The 
adoption having taken place after the institution 
of the suit : — Held, that under the circumstances 
of the case, the plaint should be amended on 
second appeal by substituting the adopted son as 
plaintiff, with one of the present plaintiffs as his- 
next friend. Seshamma v. Chennappa. 

[20 Mad. 467 

(4) EEJEOTION OF PLAINT. 

17. — Civil Procedure (1882), 5 t — ReyeO' 

tion of yjlaint already registered, 'I Certain traders- 
having failed in business, and being indebted to 
to the defendant under a decree of the District 
Conrb of Trichinopoly, entered into a composition 
with their creditors, and a deed was executed to 
which the defendant been me a party in respect 
of his judgment-debt. The defendant subse- 
quently applied for execution of this decree. The 
trustees, to whom the debtors’ assets were made 
over under the deed, together with the debtors,, 
now brought a suit iu the same Court for an in- 
junction restraining the defendant from execut- 
ing or proceeding to execute his decree. The 
plaint was rejected by the District Judge after it 
had been registered and numbered and a written 
statement had been filed: — Iddd, that the Court 
had jurisdiction to reject the plaint under the- 
Civil Procedure Code, s. 54. at that stage of the 
suit. VJtNIvATBSA TaWKER V. EAMASAIHI 
Chettiar. 

^ [18 Mad. 338 

(5) RETURN OF PLAINT. 

18. — Amendment of 2^1 aint by Subordinate Judge 
and retuimfor presentation in Small Cause Court — 
JiirisdlGtion of Subordinate Jicdge.l A plaint 
praying for a declaration that a certain tax was 
illegal, and also for damages for illegal entry into 
the plaintiff’s house, was presented to the Court 
of the first class Subordinate Judge of Surat. 
The Judge amended the plaint by striking out 
the portion “ regarding the reliefs other than the 
relief for damages,” and then ho’ding that- the 
claim for damages would lie only in rhe Small 
Cause Court, returned the plaint for presentation 
in that Court: — Held, that ihe Subordinate Judge 
was not justified in returning the plaint at that 
stage of the proceedings. The shape iu which 
the suit was originally in.stibuted is the test of 
jurisdiction. Motabhat Motilal v. Surat Citt 
Municipality. 


[20 Bom 675 
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PLAINTIFF. 

See Costs— Special Cases— Plaintiffs. 

[18 Mad. 128 

See Parties— Adding Parties to Suits 

> — PLAI7%TIFFS. 

[20 Bom. 537, 677 
[24 Calc. 34^ 

See Parties — Substitution of Parties 
—Plaintiffs. 

[17 Mad. 209 
[19 Bom. 202 
[23 Calc. 636 

See Plaint— Form and Contents of 
Plaint — Plaintiffs. 

[17 All. 292 
[18 All. 198 
[19 All. 330 

See Plaint — Amendment of Plaint. 

[20 Mad. 467 


•, Death of. 

See Hindu Law — Partition — Requi- 
sites of Partition. 

[19 Mad. 345 

See Representative of Deceased 
Person. 

[19 Mad. 345 

^See Right of Suit— Survival of 
Right. 

[22 Calc. 92 


•, Description of. 

See Limitation Act, s, 22. 

[18 All. 198 

PLEA. 

, Record of. 

See Practice— Criminal Cases — Affi- 
davit. 

[19 Mad. 209 

— Qualified i^lea of guilty — Cagoital charge — 
Procedure — Praeticeh\ In capital cases where 
there is any doubt as to whether an accused 
person fully understands the meaning and eficect 
of a plea of guilty, it is advisable for the Court 
to take evidence, and not to convict solely on the 
plea of the accused. Queen-Empress r . Bhadu. 

[19 All. 119 


PLEADER. 

Col. 

1. 

Appointment and Appearance 

. 962 

2. 

Authority to Bind Client 

. 961 

3. 

Remuneration 

. 961 

V 

Removal, Suspension and Dismissal.. 
W, D 

. 965 
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PLEADER — continued, 

, Admission by. 

See Limitation Act, s. 19 — Acknow- 
ledgment OF Debts. 

[23 Calc. 374 
[IS AIL 384 

, Appearance of. 

' See Superintendence of High Court 
— Civil Procedure Code. s. 622. 

[18 All. 119 

, Arrest of. 

See Attachment — Attachment of 
Person. 

[23 Calc. 128 

, Authority of. ‘ 

See Limitation Act, s. 19 — Acknow- 
ledgment op Debts. 

[23 Calc. 374 
[IS Ail. 384 

See Lunatic. 

[19 Bom. 135 

, Duty of. 

See Benami Transaction— Certified 
Purchasers. 

[23 Calc. 805 

, in District Court. 

See Madras District Municipalities 
Act, s. 53. 

[18 Mad. 183 

, Negligence of. 

See Costs— Special Cases— Plaintiffs. 

[18 Mad. 128 

, Privilege of. 

See Defamation, 

[19 Bom. 340 

, Purchase by, of client’s interest. 

See Benami Transaction -Certified 
Purchasers. 

[23 Calc. 805 


(l) APPOINTMENT AND APPEARANCE. 

1 . — Qioil Procedure Code (1882), ss. 36 and 37 — 
Bengal Regulation XXVll of 18 U, ss. 13 and 
21— Civil Procedure Code [Act VIII of 1859), 
ss. 16, 17 and \3~Pleaders and MooUears Act (ALT 
of lSQo)~Clvil Procedure Code {Act X of 1877), 
s, 3^d-~Vahalatnamah— Vahalatnamali authorising 
pleader to gn'csent an agjgoeal signed hj person 
having only a verbal antUority from the appellant 
to do 50 . ] Under the provisions of the Civil Pro- 
cedure Code (Act XIV of 1882) the appointment 
of a pleader to make or do any appearance, appU- 

31 
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PLEADER — continued, 

1) APPOINTMENT AND APPEARANCE — 

continued. 

cation or act in or to a Civil Court must be in 
writing, and that writing must be executed by 
the party or by a person acting on his behalf and 
acting under the authority of a general power 
of attorney or mukhtaryiamah, unless the person 
making the appointment is the “ recognised 
agent” of the party within the definition of.3. 37 
of the Code. , Badri Px^asad v. Bhagwati 
Dear. 

[16 All. 240 

2. - Civil Procedure Gode (1882),.?.39— Pro^ 
cednre Code Amendmeiit Act {VI of 1892), s. 4 — 
Applioation for execution of decree — Proceedings i 
in the suit — Vahalatnamali.'] Applications for 
execution of the decree are proceedings in the 
suit within the meaning of s. 39 of the Civil Pro- 
cedure Code. A rahilatnamah remains in force 
until all proceedings in the suit are ended. 
Sadashiy Ganpatrao V. Yithald AS Nance AKD. 

[20 Bom. 198 

3, — Gi'nil Procedure Code (1882), s. 39— i 
legation of a^cthority hy duly appointed pleader \ 
— £jX~parte decree — Application for 7iew trial.l 
The applicant (defendant No. 2) was one of two 
defendants in a suit in the Court of Small Causes 
in Bombay. He and bis co-defendant (defendant 
No. 1 ) appointed separate pleaders ( JP and IF) 
to conduct their case. On the day of hearing 
the applicant was unavoidably unable to be pre- 
sent, and his pleader (K) being also, engaged 
elsewhere requested IF, the pleader of the other 
defendant in fche suit, to hold his brief and to 
conduct the case for both defendants. TFdid so. 

A decree was passed against both the defendants. 
The applicant subsequently applied to fche Full 
Court under s. 37 of the Presidency Small Causes 
Court Act (XY of 1882) for a new trial on the 
ground that he had not been represented afc fche 
hearing, and fchafc the decree had been passed 
against him ex parte. The Full Court refused 
the application, holding fchafc the applicant had 
been represented by a pleader, and that fche decree 
against him wnis not ex parte. The appellant 
then applied to fche High Court in its extra- 
ordinary jurisdiction -.—Held, discharging the 
order of fche Pull Court, fchafc the decree against 
the applicant was an ex-parte decree. K, who 
was fche applicant’s duly appointed pleader, could 
not delegate his authority to TF, and as the 
applicant was not himself present, the decree 
was ex parte. W was not fche duly appointed 
pleader of the applicant, and could not therefore 
represent him afc the hearing : see s. 39 of the 1 
Civil Procedure Code (Act XIY of 1882). The 
High Court sent back the case to the Small Causes 
Court to deal with the application for a new trial 
on its merits. Shivdayal Ramoharan v. Khetu 
Oangu. 

[20 Bom. 293 

A.—Griminal Procedure Code (1882), s. 3f0— 

Accused f Meaning of — Right to he heard hy 
Im-der.~\ Under fche provi.siona of s. 310 of fche 


PLEADER — continued. 

(1) APPOINTMENT AND APPEARANCE — 

concluded. 

Criminal Procedure Gode, a Sessions Judge is 
bound to hear fche pleader appointed by a person 
who (though not accused of '^ny offence) i?rordered 
to give security for good behaviour under s. 118 
of the Criminal Procedure Code. The word “ ac- 
.r cused” means a person over whom the Magistrate 
or other Court is exercising jurisdiction. Queen- 
Rinpress v. Mona Puuia, I. L. R. 16 Bom. 6S1, 
followed. Jeoja Singh r. Queen- Emprkss. 

[23 Calc. 493 

(2) AUTHORITY TO BIND CLIENT. 

5. — Opinion expressed hy VaJcll i?i arrj\imxnti\ 
The opinion expressed by a Fakil in the course of 
argumeut adversely to a claim which he under- 
took to advocate is not binding on his client. 
Krishnasami Ayyangar r. Rajagopala 
Ayyangar, 

[18 Mad, 73 

(3) REMUNERATION. 

6 . — Legal Practitioners Act {XVIII of 1879), 
ss. 28 and 29 — Suit on promissory note glcenfor past 
professional services rendered under oral agree- 
ments — Guardian and toard — Services necessary or 
henefioial to minor.^ A guardian executed a pro- 
missory note in favour of a Vakil (the plaintiff) as 
remuneration for his past professional service ren- 
dered under oral agreements with him: — Held^ 
fchafc a suit upon fche note was barred by ss. 23 and 
29 of Act XYIII of 1879, and fchafc. as there was 
no such necessity for the proceeding in question 
as fco render the contract binding on fch^ minors, 
no suit woiihi lie against them. SundararAJA 
Ayyangar v. Pattanathusami Tevar. 

[17 Mad. 306 

*I.—Fee of pleader hoio calculated — Claim, for 
'maintenance hy defendants in suit for partition 
— Fee of pleader of such defendants — Bomhay 
Regulation II of 1827, s. 52, Appendix L — Act I of 
1846, s. 7 — Co.sts.'] The ^ainfciff sued for partition 
and made two widow.s, who were entitled fco mainte- 
nance out of fche estate, co-defendants in fche suit. 
The plaintiff and fche male defendants compro- 
mised fche suit), and a decree was passed in terms 
of fche compromise. By the compromise fche costs 
of the widows were to be paid by the estate, and 
in estimating the costs, the lower Court allowed 
each widow separate set of costs and calculated 
the amount fco be paid fco each as pleader’s fees 
on fche value placed on his claim by the plaintiff. 
Oa appeal fco fche High Comt : — Held, fchafc 
fche pleaders of fche widows were not employed 
in prosecuting or defending an original suit of fche 
value of fche plaintiff’s claim so as fco be entitled 
under s. 52, Bombay Regulation II of 1827, to 
a percentage on the amount fchafc fche plaintiff 
sued for according fco fche rates specified in 
Appendix L. The widows were in realifcy pro- 
secuting a suit; for their maintenance, and their 
pleaders were entitled fco a percentage only on 
fche amount claimed by them for maintenance. 
Cass remanded for the amount of the pleaders 
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PLEADER — co)hti)med, 

(3) REMUNERATION— 

fees to be correctly calculated. When a case is 
decided on the merits, the full peroentagfe is to 
be naid ; in other cases one-fourth only should be 
paid under s. 7 ot Act I of 1816. Ramghandra 
Paesharam V. Bhagubai. 

[21 Boin. 42 

8 . — Legal PractitioneTS Act (^XVIII of 1879), 
< 5 . 28 — Oral agreement for pleader'' s remuneration 
— Criminal proceedings — Quantum meruit,'] A 
pleader was retained by an accused person to con- 
duct his defence. The accused did not pay the 
agreed fee, and the plaintiff thereupon declined 
to conduct his defence. The defendant, who was 
one of the accused, then undertook orally to pay 
the fee, but failed bo do so after the plaintiff had 
conducted the defence of both accused persons. 
The plaintiff now sued the defendant to recover 
the agreed amount: — Held, that under Legal 
Practitioners Act, s. 28. the plaintiff was not 
entitled to recover on the contract, but that he 
■was entitled to recover reasonable remuneration 
for the services rendered by him. Naeasimma 
CHARIAR V, SiNNAVAN. 

[20 Mad. 365 

(4) REMOVAL, SUSPENSION AND DISMISSAL. 

Q, — Letters Patent, High Court, N.-W. P., cl. 
S — “ LteasonaUe cause Offer to give a gratifica- 

tion, contrary to s. 36 of the Legal Practitioners 
Act {XV HI of 1879) — Abetment — Penal Code 
(Act XL V of 1860), 41 and 116.] A Vakil of 

the High Court signed and sent a letter to another 
Vak-U of that Court, who practised iu District 
•Courts subordinate thereto. The purport of this, 
which was one of several printed forms prepared 
for circulation to Vakils practising in districts, 
was to the effect that the Vakil, to whom it was 
addressed, could easily send his clients’ cases, 
both civil and criminal,” to the writer, who would 
conduct them in that Court. And — *‘as a remu- 
neration ” — the fees paid by the clients would be 
shared between the writer and the Vakil who had 
sent the cases. The Judicial Committee concurred 
substancially in the conclusions of the High 
Court that this was an incitement within s. 116 
(abetment) of the Penal Code to commit an offence 
made penal by s. 36 (which was a special law 
within 8. 41 of that Code) of Act XVIII of 1879, 
the Legal Practitioners Act. This misconduct had 
been aggravated by the appellant having denied 
.to the Vakils Association, North-Western Pro- 
vinces, and caused evidence to be called to nega- 
tive, his having signed the printed letter, which 
he had signed. Thus, there was “ reasonable 
cause ” wichin s. 8 of the Letters Patent of 
March 17th, 1866, establishing the High Court, for 
his suspension, to which, for four years from the 
date of that Court’s order, his punishment was 
reduced. In the Mattet op Parba,ti Charan 
OllATTEEJI. 

[17 AU. 498 
[L. R. 22 I. A. 193 

\0.-~Letters Patent, High Court, iV.-TT. P., cl. 
'^—Coyiv'bction of Vahil for criminal offence — Vahil 


PLEADER — continued. 

(4) REMOVAL, SUSPENSION AND DISMISSAL 

— concluded. 

called upon to show cause lohy he should not be 
struek off the roll — Argument not allowed to show 
that conviction was wrong, '\ A Vakil practising 
in the High Court was convicted by a Court of 
Session of the offence punishable under s. 471. of 
the Penal Code, and the conviction was affirmed 
-by the High Court on appeal. The Vakil was 
subsequently called upon to show cause why he 
should not in consequence of such conviction be 
struck off the roll of Vakils of the Court. On 
appearance in answer to this rule, it w^as held that 
the Vakil was not entitled to question the propriety 
in law or iu fact of the conviction, but that it was 
open to him to show, if he could, that his conduct 
ill the matter in respect of which he had been 
convicted was not su£h as to render him an unfit 
person to be retained on the roll of Vakils of the 
Court. In the Matter op Rajendro Nath 
Muherji. 

[18 All. 174 

PLEADERS AND MOOKTSARS ACT 
(XX OP 1865). 

See Pleader— Appointment and Ap- 
pearance. 

[16 AIL 240 

PLEADINGS. 

. See Railways Act, s. 77. 

[24 Calc. 306 

, Admission in. 

See Limitation Act, s. 19 — Acknow- 
ledgment OP Debts. 

' [18 AIL 384 

[23 Calc. 374 

, Defamatory statement in. 

See Libel, 

[23 Calc. 367 

, Reference to. 

See Decree — Construction op Decree 
— General Cases. 

[18 AIL 344 

— Object of pleadings — Issue not in terms jiwed, 
hut afterwards raised — Appointment of the reli- 
gious superior of a Mahomedan institut'ion — 
Custom as to such appointment.] The object of 
any system of pleading is that each side may 
be made fully aware of the questions that are 
about to be argued, iu order that each may 
bring forward evidence appropriate to the issues. 
The claim here made was that the last preceding 
sajjadanashin, acting accordiug to the custom 
of the institution of which he was the religious 
superior and manager, had appointed the plain- 
tiff to succeed him on his decease. The find- 
ing of the first Court that he had this power 
by the custom was affirmed on this appeal. As 
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to the fact of the appointment, it was not appa* 
rent at what stage of the suit the question had 
first been raised, whether the deceased had been 
of sound and disposing mind at ths time of 
making it. The first Court found that he had 
been of sound mind at the time ; but the Chief 
Court on appeal reversed this finding, and added 
ihat he had been, in their opinion, unduly influ- 
enced. As these questions, though not formally 
stated in the issues, bad been sufficiently open 
upon the proceedings to give to each Court a 
right to form a judgment upon them, the Judical 
Committee decided which was correct ; and affirm- 
ed the finding of the first Court as to the sound- 
ness of mind of the deceased. Sayad Muhammad 
• y. Fatteh Muhammad. 

[22 Calc. 324 
. [L. R. 22 I. A. 4 

PLEDGE. 

See Stamp Act, Sch. I, Art. 44. 

[21 Calc. 224 

of moveable property, Suit on. 

See Limitation Act, Art. 57. 

[22 Calc. 21 
[17 All. 284 

POLICE. 

, Investigation by. 

See Witness— Criminal Cases — Sum- 
moning Witnesses. 

[24 Calc. 320 

, Property found by. 

See Criminal Procedure Code, s. 517. 

[24 Calc. 499 

, Resistance to. 

See Bengal Excise Act, s. 4. 

[24 Calc. 324 

Sec Penal Code, s. 186. 

[24 Calc. 320 

See Penal Code, s. 332. 

[18 All. 246 

POLICE ACT (XIII OP 1856). 

, s. 35. 

See Stolen Property, Offences re- 
lating TO. 

[20 Bom. 348 

POLICE CONSTABLE. 

See Malicious Prosecution. 

[18 Mad. 136 


POLICE CONSTABLE — concluded. 

, Threat to obtain dismissal of. 

See Criminal Intimidation. 

[20 Bom, 794 

#ti * 

POLICE DIARIES. 

« See Accused Person, Bight of. 

[19 Mad. 14 
[19 All. 390 
[20 Mad. 189 

See Evidence — Criminal Cases — 
Statements to Police-officers. 

[16 All. 207 
[19 All. 390 

POLICE INQUIRY. 

See Complaint— Power to Rffer to 
Subordinate Officers. 

[20 Mad. 387 

POLICE-OFFICER. 

, Assault on. 

See Penal Code, s. 332. 

[18 All. 246 

, Charge made to, at Police-sta- 
tion. 

See False Charge. 

[20 Ma*d. 79 

, Duty of. 

See Abetment. 

[20 Bom. 394 

, Liability of. 

See Opium Act, s!*^. 

[24 Calc. 691 

See Wrongful Confinement. 

[19 Bom. 72 

, Power of. 

See Bombay District Poltck Act, s. 48. 

[19 Bom. 737 

See Madras Police Act, s. 21. 

[17 Mad 37 

, Statement to. 

See Confession— Confessions to Mag- 
istrate. 

[22 Calc. 50 

See Confession — Confessions to 
Police-officers. 

[19 Bom. 363 
[20 Bom. 795 
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POLICB-OPFIOBR — conGlutletl. 

See Evidence — Criminal Cases — • 
Statements to Police-officers. 

[21 Calc. 392 
. • [10 All. 207 

[17 All. 57 
[19 All. 39,0 

Sea False Evidence— Contradictory 
Statements. 

[18 Bom. 377 


POLICE PATEL. 

See Illegal Gratification. 

[21 Bom. 517 

, Duties of. 

Sea Bombay Village Police Act. 

[19 Bom. 612 


POLICE REPORTS. 

Sea Accused Person, PaoKT of. 

[20 Mad. 189 

Sea Evidence Act, s. 71. 

[20 Mad. 189 

POLICY OP INSURANCE, 

Sea Insolvency— After-acquired Pro- 
perty. 

[18 Mad. 24 

Sea Insurance— Life Insurance. 

[20 Bom. 99 
[23 Calc. 320 
See Stamp Act, s. 3, cl. 15. 

[19 Bom. 130 

POLITICAL AGENT, OERTIPICATB 
OP. 

See Certificate of Administration — 
Effect of Certificate. 

[19 Bom. 145 

See Certificate op Administration- 
Right to Sue or Execute De- 
cree WITHOUT Certificate. 

[17 Mad. 14 

See Jurisdiction of Criminal Court 
—General Jurisdiction. 

[19 AIL 109 


PORTS ACT (X OP 1889). 

1.— s. 6, cl. (k) — Buies made hj Local 
Government — Boats plying and not plying for hire 
— Ultra viresJ] Ifc is only wifch regard to boats 
plying for Lire that s, 6 of Act X of 1889 gives 
the Local Government authority to make rules. 
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PORTS ACT (X OP 18B9)~-conclioded, 

Rules purporting to make it obligatory on boai^^ 
owners to ply for hire are ultra vires, Quben^ 
Empress v, Thommayya Chetti. 

[17 Mad. 397^ 

2. — SS. 6 and 8. — Order purporting to 
under the Act hy Oonserrator of Port — Publics 
body authorised by Legislature '^to -malie rules^ 
Powers of — Delegation of power — Rales made b if 
Local Government.'] The Conservator of the Porti 
of Negapatam, purporting to act under the Indiaa 
Ports Act, s 8; made and published an order that 
when a certain flag was flying at the signal sta- 
tion, all boafe-s returning from the sea should cast 
anchor and nob come inside the river. The Local 
Government had made a rule with reference to 
s. (5 fi) of the above Act requiring boat owner.? to 
‘•carry out at all tiineiB all orders issued by the 
Conservator in oonnectiou with the plying of 
their boats, and which are not incousiatent with 
the regulation issued by GovernmentA A charge 
was brought against two persons, being the 
owners and tindals of licensed cargo boats, for neg- 
lecting to obey the aforesaid order, and they were 
convicted, under the Indian Ports Act, s. S (2), 
by the Conservator in his capacity as special first- 
class Magistrate : — Held, that the order was ultra 
Vires, and the conviction was accordingly illegal, 
Per curiam — A public body, whether the Executive 
Government or a corporation, being entrusted by 
the Legislature with the duty of making rules, 
cannot relieve itself of the responsibility and 
depute other agencies to discharge the duty. 
Quben-Empress V. Marian Chetti, * 

[17 Mad. 118 


POSSESSION. Ool. 

1. Evidence of Title ... 973 

2, Adverse Possession ... 971 


See Cases under Degree— Form of 
Decree— Possession. 

See Execution of Decree— Mode of 
Execution— Possession. 

[20 Bom. 351 

See Onus op Proof— Possession and 
Proof of Title. 


Adverse. 


[19 Mad. 165 


See Landlord and Tenant— Eject- 
ment— Generally. 

[19 Bom. 138 

See Limitation Act, Art. 127. 

[18 Bom. 197 

See Limitation Act, Art. 137, 

[20 Bom. 557 

See Cases under Limitation Act, Art* 
141. 

See Cases under Limitation Act, Art* 
144 — Adverse Possession, 
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POSSESSION— 

See Limitation Act, Art. 149. 

[19 Mad. 154 

See Limitation Act, Art. ISO. 

[22 Calc. 921 
[24 Calc. 244 
See Mahomedan Lam/— Gift. 

[18 All. 1 

Sec Cases under Onus op Proof — 
Limitation and Adverse Posses- 
sion. 

See Sale for Arrears oi^ Revenue- 
Incumbrances, 

[22 Calc. 244 

See Service Tenure. 

[18 Bom. 22 

5 Constructive or symbolical. 

See Declaratory Decree, Suit for— i 
Declaration of Title. 

[18 Mad. 405 

See Limitation Aot,Art. 144— Adverse 
Possession. 

[18 Bom. 37 
[19 Bom. 620 
4 [24 Calc. 715 

[19 Ail. 499 

See Madras Rent Recovery Act, s. 12. 

[IS Mad. 266 

See Mamlatdar, Jurisdiction of. 

[20 Eom. 260, 264 note 

See Onus of Proof— Limitation and 
Adverse Possession. 

[24 Calc. 256 

— — , Delivery of. 

See Appeal -Execution op Decree— 
Parties to Suits. 

[18 AIL 36 

See Hindu Law — ^Gift — Requisites op 
Gift. 

[18 Bom. 688 
[16 All. 185 

See Registration Act, s. 50, 

[18 Bom. 332 
[20 Bom. 158 

See Vendor and Purchaser— Comple- 
tion OF Transfer. 

[17 Mad. 146 
[22 Calc. 179 


Disturbance of. 

See Landlord and Tenant— Obliga- 
tion OF Landlord to Give, and 
Maintain Tenanj^ in, Posskss;.on. 

[24 Calc. 296 

See Mamlatdars Courts Act, b. 4. 

[18 Bom. 46 

Nature of. 

See Mamlatdar, Jurisdiction of, 

[IS Bom. 449 
[19 Bom. 289 
[20 Bom. 260, 264 note 
See Specific Relief Act, s. 9. 

[22 Calc. 563 
See Superintendence of High Court 
—Civil Procedure Code, s. 622, 

[18 Bom. 449 

-5 Obstruction of. 

^BfiLiMiTATioNAcT.ART.l-U— A dverse 
Possession, 

[18 Bom. 37 

See Practice— Civil Cases— Sale by 
Receiver. 

[21 Calc. 479 

See Cases under Resistance, or Ob- 
struction, TO Execution op 
Decree. 

■, Suit for. 

See Khoti Settlement Act. 

[20 Bom. 78 

See Limitation Act, Art. u. 

[24 Calc. 149 

See Limitation Act, Art. ns. 

^ [17 All. 167 

[22 Calc, 609 
[L. R. 22 I. A. 51 
[20 Mad. 40 

•Sbb Imputation Act, Art. ]3G. 

[23 Calc. 49 

See Mamlatdar, Jurisdiction of, 

[20 Bom. 351, 491 

■ Suit for, and for mesne profits. 

See Court-Fees Act, s. n. 

[24 Gale. 173 

^6’^ Court-Fees Act, s. 17. 

[16 All. 401 

See Mesne Profits — Assessment in 
Execution and Suits for Mesne 
PPwOFITS. 


[19 All. 155 
[L, R. 24 I. A. 22. 
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See Eelii^quishmejst op, or Omission 
TO Sue for, Portion of Claim. 

[17 All. 533 

^ See Res Judicata — Relief not G-rant- 

ED. 

[21 Oalc, 252 

, Suit for, and for partition. • 

See Valuation of Suit — Suits. 

[IS Bom. 209 

, Transfer of. 

See Declaratory Decree, .Suit for — 
Suits concerning Docu^uents. 

[17 B'lad. 232 

See Hindu Law— Alienation— Aliena- 
TioN BY Father. 

[20 Mad. 354 

, Wrongful. 

See Rioting. 

[21 Calc. 392 

(1) EVIDENCE OF TITLE. 

1, — Suit for damages for value of fruit talieu 

froui garden — Right of A suit for damages 

for the value of fruit crops taken away by the 
defendant from a garden alleged to be in the 
plaintiS’s possession can be sustained on the 
finding that the plaintiff was in possession up to 
the date of the institution of the suit : it is not 
necessary for him to prove his title to the land, 
unless'the defendant shows a better title. In this 
case, there being no sufficient findings of the 
plaintiff’s possession to the date of suit, nor that 
the defendant had failed to show the better title, 
the suit was remanded for such findings. Lep 
Singh Khasia y. Nimar Khasia. 

[21 Calc, 244 

2. — Title oy iJossesTj^n — Finding by Mamlatdar 
as to gjossessunt — Subseguent contrary jindincj by 
Civil Court— Onus of yyroof.'] The plaintiff 
brought this suit to recover possession of certain 
land which had belonged to her nephew, and of 
which, after his death in 1878, she had assumed 
the management. In 1881, she brought a posses- 
sory suit against the first defendant in the 
Mamlatdar’s Court, which suit was dismissed in 
January, 1885, the Mamlatdar holding that "she 
had not been in possession. In a civil suit, 
how’ever, w^hich (pending the proceedings in the 
Mamlatdar A Court) she had filed against the first 
defendant in the Court of the Subordinate Judge 
of Haveri, the Judge found that she had been in 
possession since 1880, and awarded her damages 
against the first defendant (who was held to be 
her farm servant) for crops which had been taken 
away by him. In 1887, the second defendant as 
mortgagee from defendant No. 1 obtained a decree 
against plaintiff in the Mamlatdar’s Court award- 
ing him possession of the land, and in execution 
of that decree the plaintiff was dispossessed in 
December, 1887. In 1890, the plaintiff filed this 


POSSESSION —continued. 

(1) EVIDENCE OP TUh^-eoncluded, 

suit to recover pos.se.ssioii and for mesne profits 
since 1887, The defendant pleaded that the plain- 
tiff had no title to the land, and that the suit was 
barred by limitation, inasmuch as the plaintiff 
had nob brought a suit to establish her right 
within three years after the Mamlatdar’s order 
in 1885 dismissing her posses.sory suit: — Held, 
that the plaintiff’s possession prior to 1887, con- 
firmed as it was by the decree of the Civil 
Court in 1885, and by the finding of the lower 
Court of Appeal in the present case, must prevail 
against the defendant, who claimed through 
plaintiff’s farm servant only, and whose possession 
Gommencsd Vvdth the disturbance which compelled 
the plaintiff to bring the suit. Possession is 
yjrimd facie evidence of title, and is primarily 
exclusive, and it is fo^r him who impugns this 
exclusive title to show that the possession origi- 
nated in a way not to affect his own right. 
Krishnacharya V. Lingawa. 

[20 Bom. 270 

^. — Suit by jyerson in jyossession for declaration 
of title — Burden of proof — Failure of gala iut iff or 
defendant to prore title — Effect of plaintiff's pos- 
session.'\ The plaintiff, who was in possession of 
certain land, sued for a declaration that the 
defendant had no title to it, and that it belonged 
to him. The plaint also contained a prayer for 
general relief. At the trial both plaintiff and 
defendant failed to prove any title to the land, 
bub the plaintiff proved that he had been for ten 
years in possession and had built a shed on it : — 
Held, that no declaration of the plaintiff’s title 
could be made; bub held, on the authority of 
Ismail Ariff v. Mahomed Chouse, I. L. R. 20 Calc. 
834 ; L. R.'20 I. A. 99, that the plaintiff was law- 
fully entitled to the land and to the shed thereon. 
Gangaram Chimna Patel v. Secretary of 
State for India. 

[20 Bom. 79S 

(2) ADVERSE POSSESSION. 

4 , — Landlord and tenant — Continued possession 
by heirs of tenant — Fon^payment of rent, Effect of, 
after expiration of lease — Permissive possession 
— Limitation.] In 1840, the land in dispute was 
leased to B for life. R died in or about 1871, and 
after Rs death, bis heirs (the defendants) conti- 
nued in possession without obtrdni ng a fresh 
lease or paying any reufc to the landlord in 1888 ; 
the landlord sued to eject the defendants. The 
defence was that the suit was barred by limita- 
tion : — Held, that the suit was nob barred. ■ Af ler 
Rs death the defendants, though not in possession 
a.s tenants, were not trespassers. Their posses- 
sion was permissive, and not adverse until they 
expressly set up a title of ownership in the 
property. Erishnaji Ramchandra v. Antaji 
Pandurang. 

[18 Bom. 256 

Q^.^Z/sufometuary mortgage satisfied out of usu- 
fruct-^One of several oomiortgagees obtaining pos- 
session of the ucholepToperty — Limitation,'] In the 
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POSSElSSION-Ci>w^iM?^^^7. 

(2) ADVERSE POSSESSION— 

case of a usufructuary mortgage by several co- 
mortgagors when such mortgage is satisfied out of 
the usufruct, each co-mortgagor is not entitled to 
recover possession of more than his share of the 
mortgaged property. Oousequently wherein such 
a case one of several co-mortgagors gets possession 
•of the whole of the mortgaged property, he does 
not occupy the position of a mortgagee to his co- 
mortgagors. but his pos.ssssion is adverse to them. 
Fakir Bulik.s'h v. Sadat AU, I, L. R. 7 All. 576, 
followed. GOBARDH4N SUJAN, 

[16 All. 254 

0 , — JDecrce and exeGution agamst father— Sub- 
sequent 2JOsses,non by sons— Civil Procedure Code 
(1877), s. '^^'^—Lwiitation ] One A formerly owned 
the house and land in dispate. He sold it to C, 
who sold it to the plaintiff. Al, however, continued 
in occupation of the property. In 1879, the 
plaintiff sued and G for possession and obtained 
a decree. On the 6th April, 1880, in execution of 
the decree, he was put in formal possession by 
the Court under a, 263 of the Civil Procedure 
Code (Act X of 1877) in the presence of A, who 
made no objection. At the time of these pro- 
ceedings, sons (the present defendants) were 
living with him in the house, and they continued 
to do so subsequently. A died in 1885, and his 
sons Gontinued in possession of the property and 
cultivated it;. On the. 4th April, 1892, the plaintiff 
brought this suit to eject them They pleaded 
that the suit was barred by limitation, contending 
that the execution-proceedings in 1880 did not 
bind them, as they were not parties to that 
suit : — Held, that as they present suit wmuld not 
have been barred against A had he survived, 
it was not barred against the defendants, whose 
rights were derived from him. The defendants 
living with their father had no independent 
juridical possession of the premises. The father A 
was the only person in possession. The possession 
which the plaintiff obtained through the Court 
from A in 1880 operated as well against the de- 
fendants (A’s sons) as against A himself. Pan- 
DHARINATH V, MAHABUBKAN. 

[21 Bom. 98 

^ .—Madras Rent Recovery Act {Madras Act 
VIII of 1865), Effect of — Omission by inamdar to 
obtain registration of title under Madras Regnla- 
tion XXVI of 1802,] An inamdar had not ob- 
tained registration of his title under the registered 
landlord, and could not therefore .sue to enforce 
acceptance of qwttahs, and had not collected rent 
from the tenants for more than 12 years '.—Held, 
that the tenants had not by reason of these facts 
acquired rights against the inamdar by adverse 
possession. Srinivasaragava Ayya^^gab v. 
Muttusami Padayachi. 

[20 Mad. 6 

B.— Adverse ymsessio7i of a 'partial interest [e.g., 
■a te7iant s) ioi land — Pltle by adverse possession 
asserted by a plaintiff against the true owiier as 
well as alleged as a defenee— Landlord and tenant 
—Limitation Act {XV of 1877), s, 28, and Art, 


POSS'ESBl01A~ro7ichuhd. 

(2) ADVERSE POSSESSION- 

144.] Adverse possession for more than twelve 
years by one claiming to hold land as its full 
owner not only extinguishes the title of the true 
owner to the land so held, ant? debars hirn'^'from 
suing for its recovery, but creates a title by 
negation in the occupant which he can actively 
assert, if he loses possession, even against the true 
owner. A partial interest in land moy be dost 
by adverse possession as well as the whole interest, 
and the right to such partial interest may be 
asserted by suit. So, where a landlord seeks to 
recover from his tenant possession of land in his 
tenant’s occupancy, and the latter alleging a 
perpetual tenancy successfully resists on that 
ground the landlord’s attempt to dispossess him, 
the tenant may, after the statutory period has 
expired, plead limitation in bar of a .subsequent 
suit in ejectment by the landlord. A landlord 
allowing the tenant to assert the validity of an 
invalid lease for the statutory period of more 
than twelve years may be debarred from subse- 
quently questioning the right of the tenant to 
hold under its terms. Rude sab Hanmanta. 

[21 Bom. 509 
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See Limitation Aw, Art. 47. 

[23 Calc. 731 

See Nuisance— Under Criminal Pro- 
cedure Code, 

[18 Mad. 402 

See Revision— Criminal Cases~-Mis- 

CELLANEOUS CASES. 

[18 Mad. 402 

(1) CASES WHICH MAGISTRATE MAY 

DECIDE AS TO POSSESSION. 

l»-~G7'wimal Procedure Code (1882), al 145— 
Dispute as to the 7'ight to realise ‘vent — Share in 
jomt undivided propei'tij — Ta7igible immoveable 
prope7'ty A dispute as to the right to realise 
rent in respect, not of the whole sixteen annas, 
but only of an undivided share of any tract of 
land, is not a dispute concerning tangible im- 
moveable property within the meaning of s. 145 
of the Criminal Procedure Code. Ra77iru7igi7iee 
Lfossee v. Gooroodoss Roy^ 18 W. R. Cr. 36 ; and 
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POSSESSION, ORDER OP CRIMINAL 
COURT AS HO—Gontlmied. 

(1) CASES WHICH MAGISTRATE MAY 

DECIDE AS TO POSSESSION— 

Beni NaroAn v. Acliarj Xatli, I. L. R. 5 All, 607, 
approved of. Pramatlia BJioosun Del Roy v. 
Dnrcja Chum Blinttacharjce, I. L. R. 11 Calc. 4-1. A; 
SaeictjUancl a Basu Nazumdar v. Bran Sunlicir Roy 
Chomdhry^ I. L. R. 15 Calc. 527 ; aad Ahltayessnri 
Dehx V. Shidlies^^uri Deli, I. L. R. 16 Calc. 513, 
distinguished. SuRB Narain Singe v. Birj 
Mohun Thakur. 

[23 Calc. 80 

(2) LIKELIHOOD OF BREACH OF PEACE. 

2. — Grlminad Prooedure Gode (1882), s. 145 — 
Aothoeity of Dhtriet iylayistrate — Sui'dlvisUuial 
uyayist7'iite,] In a case where a District iVIagis- 
trate made an order stating that, in his opinion, 
it was the duty of the Sub-divisional Magistrate 
to institute proceedings under s. 145 of the Cri- 
minal Procedure Code : — IZeldf that the District 
I\lngistrate had no authority in law to direct the 
Sub-divisional Magistrate to institute such pro- 
cee lings. A ]\Iagistrate proceeding under this 
seciion must himself be satisfied by a Police 
report or other iaformatio?u that there is a 
likelihood of a breach of the peace, and he has 
u discretion as to whether to institute proceed- 
ings or not. Queen- Bmyrcss v. Govbid Chandra 
D(i.^, I. L. R. 20 Calc. 520, followed. Kailash 
Chandra Pal v, Kunja Behari Poddar. 

[24 Gale. 391 

(3) PARTIES TO PROCEEDINGS. 

8. — Criminal Procedure Code (1882), s, 145 — 
Parties concerned in proceedings , The words 
“parties concerned” in s. 145 of the Criminal 
Procedure Code do not necessarily mean only 
the persons who are disputing, but include also 
persons who are interested in, or claiming a right 
to. the property in dispute. Ram Chandra Das 
r?, Monohur Roy. ' . 

[21 Calc. 29 

4. — Crhninal Procedure Gode (1882), s, 145 — 
“ Parties concerned in dispxcte'' — Death of one of 
original parties — Substitution of party loithout 
fresh gyro ceeding under s. 146 — Possessioji at time 
of institut ion of proceeding or at time of final 
.order — Griminal Procedure Code, s. 637.] In a 
proceeding under s. 145 of the Code of Criminal 
Procedure recorded on the 27th April, 1893, A and 
B were respectively made first and second parties, 
■and were ordered to put in statements of their 
■claims to the land in dispute, which they accord- 
ingly did. B died on the 24th May, 189.3. In his 
■statement filed on the 31st May, A disclaimed 
any interest in the land, but stated that his 
mother, D K (who had been a party concerned in 
the dispute which led to the original proceeding), 
was the owner and in possession of it. On the Ist 
June, B S applied to be substituted as a party 
du place of his father B. D K and B S were made 
parties without any fresh proceeding under s. 145 
of the Code. The case was heard on the 27th June 
and the 7th July, and, on the 17th July, the 


POSSESSION, ORDER OP CRIMINAL 

COURT AS TO~contbiued. 

(3) PARTIES TO PROCEEDINGS - 

^Magistrate fouad as regards the possession in 
favour of D K: — Held, by PethekAM, C. J,, and 
Trevelyan, J. (Rampini, J., dissenting), that 
since the possession to be inquired into was the 
possession at the time of the initiation of the 
proceedings, the words parties concerned in 
the dispute” meant parties concerned at that 
Lime : there was no power iu such a proceed- 
ing to introduce parties who were not concerned 
in the original dispute. No order could there- 
fore be made against B N, and the proceed- 
ing were bad as against him. Per Racipini 
J.— The preliminary proceeding under s. 145 of 
tire Code may, aad in many cases mu.st, partake of 
the character of a general citation to all the 
parties concerned in -the dispute to appear, and 
it is not neccessary for the Magistrate to con- 
fine his final order as to posse-ssion to the parties 
whom he may have named in the preliminary 
proceeding. The Magistrate had power to sub- 
sticute the name of B S for that of his father 
without commencing the proceedings de novo. 
The alteration in s. 145 of Act X of 1882, the pre- 
sent Criminal Procedure Code, of the language of 
s. 530 of the old Gode, Act X of 1372, implies 
that the Magistrate is to decide on the possession, 
not at the time of the initiation of the proceed- 
ings, but at the time of recording the evidence. 
If there was any error iu the proceedings, it was 
one cured by s. 537 of the Code. Bechh Sheikh 
V. Deb Kumari Dasi. 

[21 Calc. 404 

5 . — Griminal Procedure Gode (1882), .s-. 145 — 
Manager of company — Right to notice.] Where 
proceeding’s under s. 145 of the Code of Crimi- 
nal Procedure were instituted by a Magistrate 
regarding a dispute as to the right to dig for 
coal in a certain mouzah which was claimed by 
a company to the exclusion of those in possession 
of the surface rights of a portion of the mouzah. 
and the Magistrate made the manager of the 
company only a party to the proceedings, and not 
the company itself, and an order was made under 
the section in favour of the manager : — Held, 
that the order was bad and must be set aside, as 
the parties interested were not properly before 
the Court, The manager had no interest, except 
as such, or possession except as representing the 
company, and suoh possession is nob the kind of 
possession contemplated by the section. Be e ARY 
Ball Trigunait u. Darby. 

[21 Calc. 915 

Newaz Ali y. Ram Ballaeh Chakravarti, 

[21 Calc. 916 note 

Sec Bathoo Lal y. Domi Lal. 

[21 Calc. 727 

Dokhi Mullah v. Halwayy 

[23 Calc. 55 

Q^^Grbninal Procedure Code (1882), 5. 145 
' -^Parties bound by order.] Orders passed under 
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POSSESSION, ORDER OP CRIMINAL i 
COURT AS TO — ooiLtinned. j 

(3) PARTIES TO PROCEEDINGS— 

the Criminal Procedure Code, s. 145, are binding 
only on the actual parties to the cases in which 
they are made. Quben-Empress v, Kuppayyar. 

[18 Mad. 51 

— '7,~Crimi7ial Pi'occdtire Gods (1882), 5. 14.5 — 
Ijiitia I 2^ 7'oceedings — Parti er concerned — Adding 
gotirties diirlng the oouise of the •proceeding f 
Before initiating' proceedings under s. 145 of 
the Criminal Proceedure Code, if is the duty of 
the Magistrate not only to be satisfied that a 
dispute likely to cause a breach oi the peace 
exists, but also to ascertain, as far as possible, 
who are concerned in the dispute. The Magis- 
trate has no power to add parties during the 
course oi the proceeding unless in the initial 
proceeding he is satisfied that they are concerned 
in the dispute. If in the course of the proceed- 
ings it appears to the Magistrate that it is absolute- 
ly necessary that other parties should be required to 
attend, the only course open to him is to initiate a 
new proceeding. Pam Ohandrii Das v. Monolvur 
Roy^ I. L. B. 21 Calc. 29, discussed. Ppoiap 
Narain Singh v. Bao-endra Narain Singh. 

[24 Calc, 55 

(4) EVIDENCE, MODE OF TAKING. 

AViTN ESSES, &c. 

8, — Grimiml Procedure Code (1882), s. 145 — 
Issue of summons to witnesses— Magistrato, Duty of 

— Process to enforce attendance of loitnessesd] 
Though in a proceeding under s. 145, the evidence 
is to be recorded as in a summons-case, it is the 
duty of the Magistrate to issue processes for the 
attendance of such witnesses as the parties may 
desire to call, unless he can show good reasons for 
not doing so. IPurendro An rain Singh Chowdhry 
V. Bliobani Prta Bavuani. \. L. R. 11 Calc, 7fi2, 
followed. Bam Chandra Das x. Monohur Boy. 

[21 Calc. 29 

(5) DECISION OF MAGISTRATE AS TO 
POSSESSION. 

9. — Criminal Procedure Code (1S82), ss» 115 
and 146 — Possessloi-^ liLguiry as to — Thiie at which 
Magistrate is lo determine loho teas in possession 

— Order passed under s. 146 on proceedings taUcn 
under s. 145, Griniinal Procedure Gode — Attach^ 
merit of property.'] In setting aside an order 
passed by a Magistrate under s. 145 of the Code 
of Criminal Procedure, the High Court has 
power itself to pass such order as should have 
been made by the Magistrate in the case. It is 
impossible to lay down any hard and fast rule 
which may be applicable to all cases as to the 
exact point of time to which an inquiry under 
s. 145 must he directed, and the time at which 
possession must be found in one party or the 
other must be governed by the facts of each 
particular case. To hold that the Magistrate is 
precluded from inquiring into anything before 
the date when he actually commenced his own 
proceedings might in some cases lead to a person 
who has been acting in an unwarrantable manner 


POSSESSION, ORDER OF CRIMINAL 
COURT AS ^O—coiitinued. 

(5) DECISION OF rdAGISTRATE AS TO 
POSSESSION-~cc;icO«AjfO 

misusing the process of the to enable^him 
to carry out a high-handed and improper scheme, 
wjiich could never have baen the intention of the 
Legislature. In a proceeding under s. 145 regard • 
iiig a dispute between two parties concerning 
certain collieries, it appeared that the first party 
were cerfcrdniy in possession of the buildings 
which contained the office where the business 
of the collieries was transacted, and where all the 
cash books and papers of the business were kept, 
and that the second party had during a period of 
about fourteen days prior to the commencement 
of the proeeeding.s succeeded in obtaining pos- 
session of the pits, wharves, tramways, &c., of 
the colliery by what the Court considered to be 
a high-handed and improper scheme, and acting 
in an unwarrantable manner.' The Magistrate, 
consideiing himself bouml to find who was in 
actual possession at the date of the commence- 
meut of the proceeriings by himself, passed an 
order in favour of the second party : — field that 
such order was bad, and that as the second party 
was undoubtedly not in possession of the whole 
of the property in dispute, and the effect of it 
was to place them in possession of the portion 
that wms in the po.ssession of the first party, the 
proper order to make under such circumstances 
was one under s. 145 attaching the property. 
Katras JberriaCoal Co. -y. Sibkrishta Daw 
& Co. 

[22 Calc. 297 

10. — Griniinal Procednre Code (18S2b ei^. 145 
and 146 — possession — Inquiry as to time at which 
Magistrate is to determine who is in goossession 
— Pres umgjt ion.] A Magistrate, in making an 
order under the Criminal Procedure Code, ss. 145 
and 146, must inquire into the question which 
party was in aofcuC pas.msflion at the time of the 
institution of the proceedings, and nob at the 
time when the order is inaig. In making this 
inquiry, the Magistrate may presume that when 
a vendor sells part of a property, he retains all 
that he does nob sell. Agra Bank v. Leishman. 

[18 Mad. 41 

(6) TRANSFStl OR IVITHDRAW AL OF 
PROCEEDINGS. 

11. — Griniinal Procedure Code (1SS2), s, 145, 
and ss. 192 and 52S — Power of a District or 
Sub-dioisional Magistrate to transfer or with* 
draw eases.] A proceeding under Chap. XII 
of the Criminal Procedure Code is an ‘‘inquiry’®' 
within the meaning of s. 4 of the Code. The 
general po-wer conferred by ea. 192 and 528 
of the Code upon a District or Sub-divisional 
Magistrate to transfer or withdraw any case for 
inquiry or trial by any Magistrate, subordinate 
to him, is nob taken awmy or cut down by any- 
thing in s. 115. The words of s. 192 are wide 
enough to include cases under Chap. XII. 
Satish Chandra Panday v. Rajendra Narain 
Bagchi. 


[22 Calc. 898 
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POSSESSION, ORDER OP CRIMINAL 
COURT AS TO —coiithiued. 

(7) DISPUTES AS TO RIGHT OP WAY, 
WATER, &c. 

12^Grminal ^rocediire Gode (1882), s. 1-17 
‘ — Easements — Evocednre to he oosewed hy 
Magistrate when dispute exists regarding an 
easement — Parties entitled to notice.] The in- 
quiry contemplated under s. 147 of the Code (jf 
Crin^inai Procedure is a judicial inquiry, and the 
opinion formed by a Mag'isfcrate must be a judi- 
cial one based on evidence leg-ally recorded by 
him in the manner provided by s. o56, and on due 
notice to the persons who respectively claim or 
deny the rig'ht, the subject of the dispute. Notice 
to servants of such persons is not enqui valent to 
notice to them, and in such cases actual notice 
should be given to all the persons claiming or 
denying the right and interested in the subject- 
matter of the inquiry. Magistrates should not 
institute proceedings under s. 147, unless they 
are satisfied that a real danger of the evil, for 
the prevention of which the procedure was 
devised, does in fact exist. Such enquiries may 
lead to injustice being done from defective pro- 
cedure, and a Magistrate would be wise not to 
use the section in cases where it must involve a 
long and complicated inquiry and the presence 
of a large number of people, when the remedy of 
binding down a few persons to keep the peace is 
ready to his hand. Bathoo Lal v. Domi Lal, 

[21 Calc. 727 

'i'S.--Griminal Procedure Gode (1882), 5.147 — 
Bight of Jisliing— ‘Easements — Profits d gyrendre — 
Parties to the Inguiry.] The words right to do 
anything in or upon tangible immoveable pro- 
perty in s. 147 of the Criminal 'Procedure Code 
include the right of fishing. The term ‘‘ease- 
ments” includes profits d prendre; it has not 
been used by the Legislature of this country in 
the restricted sense in v/hich it is used in English 
law so as to exclude profits d prendre. For the 
purposes of an inq-b.d^w contemplated under s. 147 
of the Criminal ProG‘edure Code it is sufficient if 
the persons wTio claim for themselves the right, | 
though that right is derived from others, are 1 
made parties. The proprietors are not necessary 
parties. Px,anv Chandra Pas v. Monohur Boy, 

1. L. R. 21 vale. 29 ; and Bathoo Lal v. Domi Lal, 

I. L. R. 21 Calc. 727, distinguished. Dukhi 
Mullah v, Halway. 

[23 Calc. 55 

14. — Criminal Procedure Gode (1SS2), s. 147 — 
Dispute concerning o' igl it ofi fishery — Grounds fior 
Magistrate taking proceedings under s. 147 — Pro- 
cedure.] The words ’* right to do anything in 
or upon tangible immoveable property” in s. 147 
of the Criminal Procedure Code include julhir 
right. A Magistrate is competent to take action 
under that section in the case of a dispute 
concerning the exercise of a julhur right. Dukhi 
Mullah V. Halway, I. L. R. 23 Calc. o6, follow- 
ed. If the materials upon which the proceedings 
are based do not disclose the fact that there is an 
imminent danger of a breach of the peace, then 
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(7) DISPUTES AS TO RIGHT OF WAY, 
WATER &a — eonclnded. 

the Magistrate has no jurisdiction to take action 
under s. 147 of the Criminal Procedure Code, 
Any evidence that he may take in the course of 
the trial cannot give him a jurisdiebion which he 
does not otherwise possess. Queen- Empress v, - 
Govind Chandra Das, 1, L. R. 20 Calc. 520. 
The proper course to be adopted by the Magis- 
trate, when a dispute eonceiming easements, c^c., 
arises, is to bind down, under s. 107 of the Code , 
such of the persons as are likely to disturb the 
peace. Bathoo Lal v. Domi Lal, I. L. R, 21 Calc, 
727, followed. Kali Kissen Tagore u. Axitnd 
ChundePv Roy. 

[23 Calc. 557 

(8) COSTS. 

15. — Criminal Procedure Gode, s. 148 — Order 
fior costs — Assessment ofi such costs hy successor in 
office — Mag istrate , Power ofi,} When a Magistrate 
passed an order for costs under s. 148, Criminal 
Procedure Code, but did not state what the amount 
was to be, held that his successor in office had no 
jurisdiction to pass an order assessing such 
costs. Shojal Sonar v. Nirean Singh. 

[21 Calc. 609 

16. — Criminal Procedure Code (1882), s, 148 — 
Assessment ofi costs hy Magistrate other than the 
Magistrate glassing the decision and malmig the 
order fior costs — Application within reasonable 
time.] Where a decision has been given in a case 
under s. 145 of the Criminal Procedure Code, and 
an order for costs has been made at the same time 
and by the same Magistrate, there is no objection 
to the amount of such co.sts being afterwards 
assessed by a different Magistrate if an applica- 
tion for that purpose is made to him wTthin a 
reasouable time. Bhojal Sonar v. Nirhan Singh, 
I. L. R, 21 Calc. 609,' distinguished. Giridhar 
Chattrrjee V, Ebadullah Naskae. 

[22 Calc. 384 

— Criminal Procedure Gode (1882), s, 148 — 

“ Magistrate gyassing a decisionl^ Meaning ofi — 
Order fior costs — Magistrate, Power of~Glril 
Procedure Gode (1832), s. 'ZIS — Criminal Procedure 
Gode (1882), 5. 439— The award of costs 
under s. 148 of the Code of Criminal Procedure is 
Si guasi civil proceeding, and should be made by 
the Magistrate at the time of passing his decision 
under s. 145, in the same manner as under s. 218 
of the Gode of Civil Procedure the order foi” 
costs of any application should be made when 
the application is disposed of. Where, however, 
the decision under s. 145 was passed on the 
19th December, 1893, and the application for 
costs was made on the 21st December, but owing 
to delay arising from the action of the objec- 
tors, the order for costs was not made until the 
16th June, 1894, but then by the same Magistrate 
who passed the order under s. 145 : — Held, that 
the order was not void for want of jurisdiction, 
and, there being no suggestion that it was unjust 



( 983 ) 


DIGEST OF CASES. ( 981 ) 


POSSESSION, ORDER OP CRIMINAL POUNDAGE-FEE, APPLICATION TO 
COURT AS TO — oonchidcd. RECEIVE. 


(8) COSTS — cimcJ tided. 

or improper ou the merits, the Court decUued to 
interfere with it in the exercise of their discre- 
tionary power of revision under s. 439. Binoda 
SUNDARI C'HOWDHURANI V. KALI KrISTO PAL 

Chowdhury. 

[22 Calc. 387 

18. — Criminal Procedure Code (1882), s. 148 — 
Assessment of costs ty Maij istriite other than the 
Magistrate gjasslng the decision and mahmg the 
order for eostsd] When an order to pay costs 
under s. 148 of the Criminal Procedure Code (Act 
M of 1882) has been made by the Magistrate who 
decided the case, another Magistrate has jurisdic- 
tion to assess the amount of costs. Giridhav 
Chatterjee v. JChadullah N^nshar^ I. L. R. 22 Calc. 
384, followed ; Bhojal Sonar v. Mirban Singh. 
I. L. R, 21 Calc. 609, referred to. Mahomed 
Ershad Alt Khan Choudhry v. Saroda 
Pkosad Shaha. 

[23 Calc. 37 

19. — Criminal Procedure Code (1882), s. 148 — 
Order foi\ and assessment of\ costs— Power of 
Magistrate — Delay —Not ice to gmrties.'] An order 
for, and the assessment of, costs under s, 1 48 of 
the Criminal Procedure Code should be made at 
■the time of passing the decision under s. 145 of 
the Code in the presence of the parties. Such 
cosbs should not be ordered and assessed by the 
Magistrate after a long interval, and without 
allowing all theparties affected an opportunity to 
appear and show cause. Queen-Empress v. 
Tomijuddi. 

[24 Calc. 757 

POTTAH, 

See Cases under Lease. 


See Limitation Act, art. 179— Step 
IN Aid op Execution. 

• [22 Calc.-.S27 
[23 Calc. 196 

PPVSRTY. 

See Security for Costs— Appeals. • 

[21 Calc. 526 

POWER OP ATTORNEY. 

See Practice— Civil Cases — Letters 
OP Administration. 

[22 Calc. 491 

— Stam.j) — Operation of poiccr confined to British 
India — St a nig) Act (Z of 1879), s. 5.] It is not 
necessary for the Courts in India to cousi- 
der whether a power-of*attorney issued in 
Englaud, but which is intended to operate in 
British India, complies with the fiscal require- 
ments of the Stamp laws in Englaud. It is suffi- 
cient if such power-of-atborney is stamped accord- 
ing to the Stamp laws of British India. Bristow 
V. Seegueville^ 5 Ex. 275 ; and James v. Oatherwood, 
3 D & R. 190, fallowed ; Clegg v. Levy, 3 Camp. 
166, not followed. Semble : If such a power-of- 
abborney was intended to operate in England as 
well as in British India, it would not be invalid, 
so far as it was intended to operate in British 
India, because the requirements of the Stamp 
laws in England had not been fulfiiled. It \vould 
be sufficient if it complied with the requirefnenbs 
of the Indian law. In the Goods op McAdam, 

[23 Calc. 187 

POWER OP SALE. 


, Effect of issue of. 

See Madras Rent Recovery Act, s. 12. 

[18 Mad. 266 


, Suit to enforce. 

See Jurisdiction op Civil Court — 

POTTAHS. 

[17 Mad. 1 
' [18 Mad. 434 


— Grant of gjottah by Collector — Conditional 
grant — Effect of reversal of grant — Appeal to 
Board of Revenue.'] The grant of a pottah by a 
Collector is conditional on the result of au appeal 
against such grant to the Board of Revenue. 
Tirumalaswami Ayyangar V . Tirumalai 
Goundan. 

[19 Mad. 324 


POUNDAGE. 

See Sale in Execution of Decree- 
Setting ASIDE Sale— General 
Cases. 

[20 Mad. 158 


See Mortgage — Construction op 
Mortgages. 

[20 Bom. 296 

See Mortgage— Power op Sale. 

[21 Bom. 267 

See Stamp Act, Sch. I, Art. 44. 

[21 Calc. 241 
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continued. 

Sea Appeal to Peivy Council— Prac- 
tice AND Procedure. 

[21 Calc. 476 

> See ApPEifL TO Privy Council — Stay 
OF Execution pendino Appeal. 

[19 Bom. 10 I 

f> 

See Appellate Court — Objection 
TAKEN FOR First Time on Appeal. 

[18 Bom. 110 

See Attorney. 

[23 Calc. 576 

See Bombay District Municipal Act, 
1873, s. 42. 

[19 Bom. 212 

See Civil Procedure Code, s, 100. 

[18 Bom. 59 

See Company— Winding-up— Liability 
OF Officers. 

[19 Bom. 88 

See Compensation— Civil Cases. 

[18 Bom. 717 

See Contempt of Court— General 
Cases. 

[19 Bom. 152 

See Costs— Special Cases— Attorney i 
and Client. 

[21 Calc. 86 

See Costs— Taxation of Costs. 

[24 Calc. 891 

See Decree— Form of Decree— Mort- 
gage. 

[22 Calc. 100 

See Deposit: of Title-Deeds. 

[24 Calc. 348 

See Divorce Act, s. 35. 

[19 Bom. 293 
[23 Calc. 913, 916 note 

Execution of Decree— Proceed- 
ings in Execution. 

[19 Bom. 544 

See Insolvency— Claims of Attach- 
ing Creditors and Official 
Assignee, 

[20 Bom. 403 

See Inspection op Documents. 

[18 Bom, 368 
[22 Calc. 105, 891 
[1 9 Bom. 350 

See Inspection of Property. 

[24 Calc. 117 


continued. 

See Interest— Omission to Stipulate 
FOE, OR Stipulated Time has Ex- 
pired. 

[24 Calc. 766 

See Probate — Opposition to, and Re- 
vocation OF, Grant. 

[19 All. 458 

See Railways Act, s. 77. 

[24 Calc. 306 

See Receiver. 

[19 Mad. 120 

See Right of Suit — Contracts and 
Agreements. 

[17 Mad. 262 

See Security for Costs— Appeals. 

[18 All. 101 

See Small Cause Court, Mofussil— 
Practice and Procedure. 

See Cases under Small Cause Court, 
Presidency Towns— Practice and 
Procedure. 

See Special or Second Appeal— Pro- 
cedure IN Special Appeal. 

[18 Eom. 110 

See Summons. 

[21 Eom. 205 

See Summons, Service of. 

[22 Calc. 889 
[21 Bom. 223 

See Transfer of Civil Case. 

[24 Calc. 183 

See Written Statement. 

[22 Calc. 268 

(1) CIVIL CASES. 

{ ti ) Admiralty Court, 

— ComoUdation of salvage claims — Civil 
Procedure Code (1882) — Rules and Regulations 
under StaUite 2 and 3, Will. JV, cap. 51 — 
Proeedurel\ On an application by the impng- 
nant for the consolidation of three separate sal- 
vage claims made by three different promovents 
for salvage services rendered by them: — Held (fol- 
lovsring the more recent English practice), that 
the claims should not be consolidated against 
the will of the promovents, but should be heard 
one after the other successively, subject, however, 
to one set only of costs being allowed to them 
in the event of the Court finding at the hear- 
ing that the application for consolidation was 
resisted without sufficient grounds. In such a 
case (as there is no procedure for such an appli- 
cation prescribed by the Rules and Regulations 
made in pursuance of 2 and 3 AVill. lY, cap. 51, 
nor any procedure for consolidation in the Civil 
Procedure Code), the practice of the Court of 
Admiralty in England ought to be followed so 
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PRACTICE- oontimiecl, 

(1) CIVIL OASES — contimied. 

(a) Admiralty CoxjRT—conchidecl. 
far as such practice can be applied to this country 
by analogy* Im the Matter of the British 
Sailing-Ship ‘'Falls op Ettrick ; ” The 
“ Chusan ” V. “Falls op Ettrick.” 

[22 Calc. 511 

(&) Appeal. 

2. — Appeal letween co-defendants — Right of 
appeal, 1 Where a Subordinate Judge dealt with 
a case at the hearing as raising not only a 
question between the plaintiff and defendants, 
but also as between the defendants : — Held,, that 
one of the defendants could appeal against the 
decree as between himself and the other defend- 
ants. Gadadhar Banergee v. Mun Hohinee 
Bossea, 7 Calc. W. li. 866 ; and Atma Ram v. 
Balklshen, I. L. R. 5 All. 266. distinguished. 
SoiRU Padmanabh Rangappa V. Narayanrao 
bin Vithalrao. 

[18 Bom. 520 

3. — Necessity for copy of decree appealed against 
accompanying a memorandum of appeal — Civil 
Procedure Code (1882), s. 511.] A memoranduni 
of appeal is not a good memorandum of appeal 
in law nnless it is accompanied by a copy of the 
decree appealed against. Gulal) JDevi v. Sankar 
Lai, Weekly Notes. All. (1892) 47, followed. Cha- 
MELA Kuar V. Amir Khan. 

[16 All. 77 

(6') Commission. 

4. — Commission to examine loltnesses— Non- 

attendance of 10 itncsscs— Mode of enforcing attend- 
ance — Code of Civil Procedure ss. 899 and 

400, and Sch. IV, No. i.56.1 On an application 
to the High Court to authorise a Commissioner 
to issue process for the purpose of compelling 
the attendance of witnesses before him : — Held^ 
that the Commissioner should return the Com- 
mission to the High Court. The High Court 
may then send the commission to a Civil Court, 
within the local limits of who.se jurisdiction the 
witnesses to be examined reside. Mahomed Ali 
V, Waeid Ali. 

[23 Calc. 404 

{d) Letters of Administration. 

5. — Application for letters of admBiistration 
ly constituted attorney — Power- of -attorney exe- 
cuted in Glasgow — Verification — Declaration as 
to execution of power. \ The Chief Magistrate of 
the city of Glasgow being a person lawfully 
.authorised to administer oaths, a declaration as 
to the execution of a power-of-abtorney taken 
before him and authenticated by his certificate 
and the common seal of the city of Glasgow, and 
by a notaria-l certificate, is sufficient proof of the 
execution of the power. In the Goods of 
Henderson. 

[22 Calc. 491 


PRACTICE — 

(1) CIVIL CASES-i‘f?/^A‘///ovA 

(^0 Party attaining- AIajority, 

6. — Suit instituted on hchalf of minor ho no.rt 
friend: — ApjAicallon for e.remtion of dc^rre hy 
plaintiff on attaining mcijority and. after drath af 
^next friend loithout complying with requi rmicnts 

of s. 451, Ciril Procedure Code — 7'itlc of 
Juless there is an absolute bar created by po.sitive 
enactment, a person who has attained hi.s full age 
i8y?'ri?7z4/zz-c/.(3 entitled to proceed with a snic insti- 
tuted on his behalf during his minority, or to 
make any application therein, and. if necessary, 
the Court will as a matter of course give him leave 
to proceed or act in his own name, When a 
person, on whose behalf a suit had been revived 
and carried on by his next friend, made, after 
attaining his majority, and long after the death of 
the next friend, an application in his own name 
for execution of the decree in the suit without 
having complied with the requirements of s. 451 
of the Civil Procedure Code as to electing* to 
proceed with the suit and obtaining leave of the 
Court to do so, and the application was admitted 
and notice of execution given bo the defendant : 
— Held, under the circumstances, that such omis- 
sion to comply with the requirements of s. 451, 
though an irregularity, was nob a bar to the 
application being allowed bo proceed. An appli- 
cation under s. 451 for leave to proceed with a 
suit, does nob require any notice, bub may be 
made ex parte at any time. Even if the applica- 
tion in this case therefore were not ifc.self a 
snflicient indication that the applicant elected 
to proceed with the suit, and that the Court in 
allowing him to proceed in his own narn» gave 
him the required leave (and seanlle that would be 
the case), the Court could give such leave at the 
hearing of the application nunc pro tune. 'I’he 
provision of s, 451, which requires the title of a 
suit to be corrected in such a case applies to a 
pending suit, and not to a suit aftei' final decree 
in which it only remains to proceed in execution, 
Doorga Mohcjn Dass V, Tahir Ally. Tahir 
Ally v. Koorsomboo. ■ 

[22 Calc. 270 

(/) Reference to High Court. 

7. — Reference hy Collector of decision nnd.er 
Mamlatdars Courts Act~Oioil Proualnre Code 
[m2), s. (j 22— Practice.] The High Court will 
not interfere on a reference by the Collector with 
a Mamlatdar’s Court’s decision in a possessory 
suit. The aggrieved party can himself apply 
to the Court. Satu. v. Shlvramhhat, P. J. 1894, 
p. 62, followed. Pandu v. Bhavdu. 

[21 Bom. 808 

See VORA ISABALLI 'if. Daudbhai 
Masabhai. 

[14 Bom, 371 

(y) Report of Registrar. 

S, — Excep)tions to report—Notiee—liule 565 of 
Belehamberf Rules and Orders of the High Court, 
Original Side.] In making an application to 
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V^A-OmC^—cojit blued. 

(1) CIVIL CASES — coiitinued, 

(g) Report of Registrar— 

discharge or vary a report, it is necessary that 
notice should be given within the time required 
by 'Rule 565 of i^ie Rules and Orders of the High 
Court, Original Side, and that such notice should 
be accompanied with the grounds of exceptions 
relied on by the party objecting to the rep.orb 
Lutchmee'Narain V. Byja^^auth Lahia. 

[24 Calc. 437 

(h) Sale by Receiver. 

9. — Obstruction of possession — Pureliuser. 
Bights of — Gode of ijiuU Procedure (1882), 
■Olhag}. XiX, 64-7 — Costs.'] Practice of the Ori- 
ginal Side of the Court followed in recognis- 
ing the right of a purchaser at a receiver’s 
sale to obtain the assistance of the Court in 
obtaining possession under the provisions of the 
Court relating to sales in a suit. MinatooNNESSA 
Bibee v. Khatoonnessa Bibee. 

[21 Calc. 479 

(i) Sale by Registrar. 

\0. — Pur chase-money , Payment of, into Court — 
Conditions of sale — Interest — Where the 
purchaser of a property at a Registrar’s sale is 
out of time in paying into Court the balance of 
his purchase-money, the practice of the Original 
Side of the High Court is that payment of in- 
terest shall follow as a matter of course. But if 
there has been delay on the part of the party 
having the carriage of the proceedings, and if 
that party appears on the summons taken out by 
the- purchaser for the purpose of paying into 
Court the balance of such purchase-money, he 
shall not be allowed his costs against the pur- 
chaser. Kanye Lall Dass V. Shama Churn 
Dawn. 

[21 Calc. 566 

(;) Stay of Proceedings. 

11. — Dismissal nf suit. Effect of — Application to 
restrain receiver parting with funds, pending 
.appeal — Power of Court.] Under the Code of 
Civil Procedure, once a suit has been dismissed 
the Court dismissing it is functus officio^ save that 
it may stay execurion of its own decree or order 
for costs. An application therefore made to a 
Court of first instance after dismissal of the suit, 
but before appeal filed, asking that the receiver 
may be restrained from parting with funds in his 
hands pending an appeal, cannot be granted. 
Yamin-ud dowlah V, Ahmed Ali Khan. 

[21 Calc. 561 

12. — Companies Ac^ (F/r/ 1882). 5. Wind- 
ing up company — Stay of proceedings when petition 
to lobid up is pending — High Court Buie Xo. 10, 
al, (r),] I'he plaintiff sued the defendant company 
to recover Rs. 10,000. The claim was not disputed, 
but shortly after the suit was filed another creditor 
filed a petition to wind up the company. This 
petitiou was pending when the suit came on for 
hearing, but no order to stay proceedings had 
been obtained by the defendants, and the plaintiff 


(1) CIVIL concluded. 

(i) Stay op Proceedings — concluded. 
contended that, under the, circumstances he was 
entitled to obtain a decree, having regard to the 
fact that no such order ha'i beeu made, and that 
by the rules of the Court [Rule Ko. 10, cl. (;•}] such 
order could only be made iu aha^mbev^'.—Held, 
on application by the defendants at the hea’*iag, 
that the proceedings must be stayed. ViRBiiJT 
V. Wadia Mills Co.' 

[18 Bom. 05 

See appeal in Criminal Oases— Ac- 
quittals, Appeals from. 

[19 Bom. 51 

See Appeal in Griminal Cases — 
Practice ano Procedure. 

See Chargs;“Bo?.m of Charge. 

[17 AIL 153 

[24 Calc. 193 

[18 AIL 116 

See Evidence — Criminal Oases — 
Statements to Police-officers, 

[16 All. 207 

See Plea. 

[19 All. 119 

See Rule to Show Cause. 

[23 Calc. 347 

See Transfer of Criminal Case. 

[19 AIL 249 

See Verdict of Jury -Power to In- 
terfere WITH Verdicts. ' 

[19 Bom. 749 

See Witness— O aiMiNAL Cases — Exa- 
mination OF Witnesses. 

[10 All. 84 

(2) CPcIMIVAL CASES. 

(a) Affidavit. 

-Inetd miss Ih Hit y of aiUdavit of ' aeou.^ed 
when Magistrate has recorded plea of guilty.'] 
Where a Magistrate has recorded that an accused 
per.son has pleaded giiilty, an afE lavit to the 
contrary sworn to by the accused is not admis- 
sible iu evidence on. revision by the High Court. 
Queen- Empress v. 3h ash yam Chetti. 

[19 Mad. 209 

(5) Approvers. 

-..Application for sanction to prosecute an 
approver.] An application to the High Court for 
sanction to prosecute an approver for giving 
false evidence should be by motion on behalf of 
the Crown in open Court. Queen-Empress v, 
Manigb: Chandra Sarkar. 

[24 Calc. 492 

(6‘) Revision. 

15, — Criminal Procedure Code (1882), s. 439 — 
Ride to show cause why conviction should not he 

guashedl] A rule to show cause why a convio- 
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PRACTICE- cojicludcii, 

(2) CRIMINAL 

(c) Revision — concluded. 

tiou should not be quashed under the provisions 
of s. 139 of the Code of Criminal Procedure ou^hb 
nob to be granted unless on the materials which 
are before the Court when the rule is granted, it 
would be prepared to make the rule absolute if 
rfo cause be shown against it. Basiraddi v. 
Queen-Empress. _ , 

^ [21 Calc. 827 


PHE-BMPTION. 

1. Right of Pre emption 

2. Construotion of Wajib-ul-arz 

3. Purchase-Money 

4. Profits of Land 

5. Loss or Waiver of Right 


C(d. 
... 991 
... 995 
... 995 
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See Cases under Mahomedan Law- 
Pre-emption. 


Conditional decree for. 


See Appeal— Orders. 


[16 All. 126 


of portion of property. 

See Plaint— Amendment oe Plaint. 

[17 All. 288 


Riglit of. 

See Limitation Act, s. 28. 

[20 Mad. 305 


, Suit for. 

See Joinder op Causes of Action. 

[17 All. 274 

See Plaint— Amendment of Plaint. 

[17 AIL 288 

See Valuation of Suit— Suits. 

[16 AIL 493 

See Vendor and Purchaser— Condi- 
tional Sales. 

[17 AIL 451 

(1) RIGHT OP PRE-EMPTION. 

1, — Pre-emption among co-sliaeers under the 
Ondli Laws Act {XVIII of 1876), ss. 9 to 13 — 
Pre-emptoVs right, as such, dependent on the 
intending vendor^ s right to sell— Ae counts hetween 
co-sharers — Oontrpjution, Right to, for expenses 
of Pre-emption, as declared in the Oudh 

Laws Act, 1876, is not applicable where the co- 
sharer claiming it denies the title of the co- sharer 
proposing to sell, alleges that the latter is not a 
co-sharer, and says that he himself is entitled to 
the property. One of two co-sharers, entitled to 
equal shares in an inheritance, having taken 
possession of the whole, was sued by the other 
for her share, wiih mesne profits from the date 
of the suit. To provide costs, the latter had sold 


PRE-EMPTION — continued. 

(1) RIGHT OF PRE-EMPTION — contin ued, 

to her co-plaintiffs the right to claim half of lier 
share. The defences were — (1) relinquishment 
of her claim in favour of the defeudanb ; (2) that 
the defendant had a right of i.»’e-emptiou am to 
part, in consequence of the above transaction; (3) 
that the share in dispute was subject to a pro- 
portion of the debts due from the estate of the 
deceased, chargeable on the whole inheritance; 
and that, if the plaintiffs should be held to "be 
entitled to a decree, they should also be declared 
liable to pay, according to shares, their part of 
all the debts of the deceased liquidated by the 
defendant, as well as a proportion of money 
which he had expended, in good faith, in liti- 
gation for the protection of the inheritance. As 
to (1), the two Courts below coiicurre i in the find- 
ing that no relinquishment had taken place. As 
to (2), it was pointed out that there had been no 
attempt to sell a share of the iaheritance, but 
only to sell a share in a suit ; and it was held, 
that the position taken up by the defendant was 
inconsistent with his claiming to pre-empt, so that 
pre-emption was inapplicable, As to (3), it was 
held, that, although the plaintiffs could nob have 
a decree for mesne profits during the whole period 
of the defendant’s possession, yet, if any account 
was to be taken of the defendant’s payments, 
it must also be takeu of his receipts ; and it was 
held that the incidental benefit to the plaintiffs^ 
who had not authorised the litigation, in which 
expense had been incurred, did not give rise to- 
any implied contract on their part, or render 
them liable in equity for any portion of that 
expense. Abdul Wahid Khan v,- Shaluka 
Bibi. * 

[21 Calc. 496 

[L. R. 21 1. A. 26 

2, — Claim based upon custo m — Evidence a>fford- 
ed by obsolete wajlb-ul’arz — Rules of the Board 
of Revenue for the settlement of the Gorakhpur 
and Basti districts {B. A <7.i 8 — 1,5. 38).] i he 
plaintiffs brought their suit 441 1890 bo pre-empt 
certain property situated inthe Gorakhpur district. 
Their claim, was based upou two grounds : one, an 
alleged contract said to be recorded in and prov- 
ed by a 'wajib-ul-arz of 1860 relating to the 
village in question ; and the other, a custom of 
pre-emption alleged to be existing iu the vilhige. 
The period during which the loajlb-ul-arz of 1860 
was in force expired prior to the sale which gave 
rise to the right of pre-empbiou sought to be en- 
forced. Subsequently to the expiration of that 
noajib-nl-arz, certain rules had been framed, with 
reference to the settlement of the Gorakhpur 
and Basti districts, the material portions of wLich 
for the purposes of the present case, were as fol- 
lows : A memorandum of the village customs 
will be appended to each khewat by tne Assistant 
Settlement Officer, when he verifies the jama- 
bandi, 0 i\A it will take the place of the document 
hitherto known as the wajlb-uharzf * ^ “In 

regard to any custom or constitution peculiar to- 
the mehal the following matters should be 
noticed [class {d), s. 25] : {a) Pre-emption (as 
regards uiehals which belong to other than 
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PaS-BMPTION — contimmd. 

(1) RIGHT OF PtlB-EMPTION— contl/iued. 
Mabomedan proprietors) when the proprietors 
expressly demand that it may be noted and proved 
conclusively that the custom exists.” At the 
new s:^ttlement m<fde in accordance with these 
rules, no mention of the rig’ht of pre-emption as 
obtaining' in the melial in question was recorded. 
Upon these facts it was held by Edge, C. J., and 
Burkitt, J., that, having regard to the rules 
abovementioned framed by the Board of Revenue 
for the settlement of the Gorakhpur and Basti 
districts, the mere absence of any mention of the 
right of pre-emption in the new memorandum 
of village customs was in itself no evidence that 
the custom of pre eraption had ceased to exist, 
and that the Wdjih-iil-cirz of 1860 might be used 
as evidence of the existence of such a custom. 
Per Aikman, J.-^The absence from the new 
memorandum of village customs of any mention 
of the existence of a right of pre-emption was 
a circumstance which the Court would be entitled 
to take into consideration in any condicG of evi- 
dence as to whether or not the custom of pre- 
emption did exist. Sadhu Sahu r. Raja Ram. 

[16 AIL 40 

3. — Go-sharer'^ — Proprietor ” — Transtfcrce of 
lands ill a village lolto has not ohtained muta- 
tion of names in his favoitr — Wajlh-vl-arz-.'] In a 
suit for pre-emption under a toajlh-ul-arz which 
gave a right of pre-emption to co-sharers ” in 
a village: — Held that the word co-sharer ” in- 
cluded a person who had acquired lands in the 
village, which were not merely sir of a co-sharer, 
and were not grove-lands held by a licensee from 
a zemindar, but lands belonging to a zemindar and 
in his occupation, notwithstanding the fact that 
he had not yet obtained mutation of names in 
respect thereof. Dakkni Din v, RAnniUNNissA. 

[16 All. 412 

^,-^Partitlon of village, originalhj one,, into three 
separate mehals — record of rlllage customs 
framed on ])artition^ Waj Ib-ul-arz — Go-sharers — 
Rules of the Board of Revenue of the VWi Nov- 
ember,, 187.5 — iV.- W.P, Land Revenue Act {XIX of 
1876),-?, 357.] Where at the settlement of a village 
constituting a single mehal a record of rights 
was framed giving certain pre-emptive rights to 
the co-sharers in the village, but subsequently the 
village was divided by perfect partition into three 
separate mehals and, in accordance with the rules 
of the Beard of Revenue of the 13th November, 
1875, issued under s. 257 of Act XIX of 1873. 
a new record of village customs was framed which 
did not give to the sharers in any one of the new 
mehoU any right of pre-emption in respect of 
land situated in another mehal, it was held that 
the latter record, of village customs was a valid 
and biuding document, and no right of pre-emp- 
tion existed in favour of the co-sharers in any one 
mehal in respect of land situated in another ^ 
mehal. Per Aikman, J. — Where a village, ori- : 
ginallyone, is divided by perfect partition into two ' 
Of more mehals unless at the time of partition a 
right of pre-emption is specifically reserved by the 
CO -sharers in respect of lands lying outside any 

W, D 


[ PRE-EMPTION— 
j (1) RIGHT OF PRE-EMPTION— 

given mehal, such right of pre-emption is not to 
be presumed from the mere fact that when the vil- 
lage formed but oue mehal, the co-sharers had pre- 
emptive rizht.s against such other. Mote Sih v. 
Goldee, S. D, A. N.-W. P. (1861), Yol. 2, p, oOG ; and 
Jai Ram v. Madiahlr Rui, I. L. R. 7 All. 720, refer- 
red to. Under the above circumstances the mere 
retention of a community of interest in certain 
property such, e.g., as roads, &c., wil! not give the 
sharers in one mehal any right of pre-emption 
j over land situated in another. Ahizh'-ud-din 
Kadir Jtialish. Weekly Notes, AIL (1894) 193, re- 
1 f erred to; Gohtl Singh v. Hannu Lai, I, L, R. 
j 7 All. 772, dissented from. Ghure Man Singh. 

I [17 All. 226 

5 . — Effect of eo-.sharer vendee joining ivitli h /!/.>• 
self in his purchase a stranger.] When, in the pur- 
chase of immoveable property in respect of which 
a right of pre-emption exists, a vendee, being a 
person entitled to purchase, joins with himself 
in the purchase a stranger, then, in the event of 
a suit for pre-emption being brought, if the 
interest of the co-sharer vendee can be sep- 
arated from the interest of the stranger vendee, 
the plaintiff pre-emptor can succeed only as against 
I the stranger, the rights of the co-sharer vendee 
being equal or preferential to those of the 
pre-emptor. If, however, the interest of tlie co- 
sharer vendee cannot be separated from the 
! interest of the stranger vendee, the plaintiff pre- 
I emptor can succeed as against both. Sheohharos 
j Rat v. Jaieh Rai, I. L. R. 8 All. 462, approved ; 
i S7ieo Byal Ram v. Bltyroo Ram, D. A. N. W. 

I (1860) 63; Guneshee Lai v. Zaraut Ali, 2 N. W. 

1 343 ; and Manna Singh v. Ramadhhi 8ingh, I. L. 

I R. 4 All. 252, referred to. Ram Nath v, Badri 
! Narain. 

I [19 All. 148 

Sec Mushtaq Ahmad r. Amjad Ali. 

I [19 All. 311 

i BntJPAL Singh v. Mohan Singh, 

I [19 All. 324 

6 . — Ilbulu widow in possession of property of 
her deceased hush and, hut not as his heir — Stranger 

Effect of Joining a stranger as plaintiff in a suit 

for pre-emjkion.]^ A Hindu widow in possession 
of the immoveable property of her deceased, 
husband, but not as his heir, there being a son 
living, has no right of pre-emption as a co-sharer 
by virtue of such possession, even though she 
may bo recorded as a co-sharer in the village 
papers. Phogn Ram v. Ruhmin Knar, Weekly 
Notes, All. (1895) 84 ; and Imam-ud-din v. 

Weekly Notes, All, (1895) 85, followed, 
Bhhpal Singh Mohan Singh. 

[19 All. 324 

Thori Ram v, Rukmin Khar. 

[19 AIL 327 note 

Imam-ud-din v, Surjaiti. 

[19 AIL 329 not© 

.32 
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pre-emption — continued, 

(2) CONSTRUCTION OF WAJIB-UL-ARZ. 

* 7 ^ — Jtlrjfht of pre-emption of co-shnrer — Holder 
4 f remmed innafi — 3".-tU. P. Land Bevenne Act 
{XIX of 1S7)^), 62 — Rnle.^ of the Board of Bev- 
enne ^ 1870, Department I, Bvle.s 30 and 51.] The 
plaintiff, a co-shaver in the village of Deobaram- 
pur, sued for pre-emption of' certain land, being 
resumed revenue-free land” in the village, which 
had been sold to a stranger. The clause of the 
wajib-nl-arz,nndev which pre-emption wasclaimed. 
was as follows : — ‘‘ When any co-sharer (hinsadar) 
is bent upon selling or mortgaging his right 
{kaqrjiyat), then first that co-sharer who is nearest 
to the sharer bent on transfer can take it : after 
that any other person who is interested {sharih) 
in the village rank by rank can take it. If no 
person interested in the village takes it, then a 
stranger may take it Held that, under the 
circumstances of the case, the plaintiff had no 
■right of pre-emption in respect of the land 
claimel by him. rhe vendor not being, within the , 
meaning of the w/rjlb-vl-arz, a co sharer in the I 
village by virtue of his possession of a portion j 
of the resumed viuaf. Kallian Mal v, Madan i 
Mohan. i 

[17 All. 447 1 

8. — SUumgev^^'’ Effect of jominfj stranger an | 
no-vendeel] Under the terms of a wajih-ul-arz I 
successive pre emptive rights were given, first to 
“ own brothers,” secondly to “ near cousins,” third- 
ly to “ shareholders” (Burkitt J.) the 

parties being Mahoraedans, that in i-egard to a 
sale of land to which this wojlb-ul-arz applied, a 
nephew (brother’s son) of the vendee was a 
‘‘stranger.” and his joinder as co- vendee would 
vitiate the Sale and let iu other persons having 
a right of pre-emption. Bhurey Mai v. Xaioal 
Singh, I. L. R. 4 All. 259, distinguished. Amjad 
Ahiv. Mushtaq Ahiuad. 

[17 All. 454 

In the same case, on appeal under the Letters 
Patent, this decision was upheld by Edge, C. J., 
and Knox, J. Mushtaq Ahmad v. Amjad Ali. 

[19 All. 311 

(3) PURCHASE-MONEY. 

9. — Givil Procediire Code (1882), s. 583 — Appli- ' 
■cation for refund of money^ paid into Court by | 
a mccei^Rfnl plaintiff in a .suit for qore-emption, the 
decree huving been set aside on appeal — Interest."] 
A plain r.iff in a pre emption suit obtained a decree 
and paid into Court the pre-emptive price as 
stated in that decree, and the money was drawn 
•out of Court by the vendor. Subsequently the 
decree was reversed on appeal, and the plaintiff 
then applied, under s, 583 of the Code of Civil 
Procedure, for a refund of the money paid into 
Court as above described with interest : 
that the pre-emptor was entitled to a refund of 
> the money together with interest up to date of re- 
payment. Bogers^ Gomptoir H Esoompte de Paris, 
L, R. 3 P. C. 475, followed ; Jaswant Singh v.’ 
i Dip Singh, I. L. R. 7 All. 432, referred to ; Hatti 


PRE-EMPTION — eoiitiinu’d. 

(3) PURCHASE-MONEY — conel'uded. 

Jh'd.sad V. Gbattarpal Duhey, Weekly Notes, All. 
(1888) 287, dissented from. Bhagwan Singh i\ 
Ummat-ul-Hasnain. 

[18 All. 262 

10. — Decreed, pre-emptive price paid into Gonrt 
I7y prc^emptor — Subsequent partial wlthdramal by 
a creditor of the decrce-ludder of the moiuaj so 
paid in.] The holder of a decree for pre-emption 
paid the decreed pre-emptive price into Court. A 
creditor of the decree-holder applied for attach- 
ment of the money so paid in. and ultimately 
was allowed by the Court to withdraw a portion 
of it. After the decree for pre-emption had been 
confirmed in appeal, the pre-emptor applied for 
po.ssession of the pre-empted property: — Held, 
that the decree-holder was entitled to obtain 
possession, and that it was not competent to the 
Court to pay out to anyone bub the person en- 
titled to it under the decree for pre-emption any 
portion of the pre-emptive price, so long as the 
decree for pre-emption was nob modified or re- 
versed in appeal. Abdus Salam v. Wilayat 
Ali Khan. 

[19 All. 256 

(4) PROFITS OF LAND. 

11, -La mbardur collecting rents for eo-sharcr-^ 
Bight of suit by pre-emptor to recover profits 
accruing heticcen the date of his decree and the 
time when he obtained mutation of names — Prin- 
cipal and agent.'] Held, that a pre-emptor who 
had obtained a decree for pre-emption in respect 
of a share in a pure zemindari village conld not 
successfully maintain a suit against the judg- 
ment-debtor co-sharer for the profits of the pre- 
empted share accruing between the date of the 
original decree and the date of his obtaining 
mutation of names, such profits having been 
collected by the Z^^?/^^^Z7•^Za?v■but not paid over to 
the judgment-debtor; inasmuch as neither could 
the lambardar be considered as an agent of the 
co-sharer, whose possession of the profits was the 
possession of his principal, nor was there any 
obligation on the co-sharer to collect the profits 
and hold them to the use of the plaintiff. Sri 
Kishen Lag v. ATxMa Ram. 

[19 All. 261 

(5) LOSS OR WAIVER OP RIGHT. 

12.™A 'on-payment of price f. wed by decree iclthln 
the time limited by decree-^ Effect of an appeal 
from a decree for pre-emption on the time limited 
for paying in the pre-emqytive price —Limitation 
— Givil Procedure Code (1882), s. 214. J A decree 
was given in favour of the plaintiff in a suit for 
pre-emption. The plaintiff paid in a portion only 
of the pre-emptive price within the time limited 
by the decree. The defendant appealed. Long 
after the time prescribed for payment by the 
I original decree had expired, the defendant’s 
appeal was dismissed, bub the time for payment 
was nob extended by the Appellate Court’s decree. 
The plaintiff then, after the lapse of a period 
from the date of the appellate decree in excess 
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:PRE-BMPTION-6’^?i6*? ucUcl. 

(5) LOSS OR WAIVER OF mQKH—coucluded, 

of tbafc which had been cfiven him for paymenfe 
by the decree of the first Court, paid in the 
balar^ce of the %re-emptive price, which was 
accepted by the Court. On appeal by the defend- 
ant from the Court’s order directing the balance 
• of the pre-emptive price to be received, it wms 
htdd that the order of the Court allowing tbe 
•payment was without jurisdiction, the decree 
having, on the expiration of the time limited 
without payment by the plaintiff, become a decree 
in favour of the defendant, and the plaintiff hav- 
ing therefore lost his right of pre-emption under 
it. Jagg-au Nath Pande i\ Jokhu Tewari. 

[18 All. 223 

13 . — Jdffect 071 vUjhtof p)'e-677iptio7i ofbrenGh o}i 

■ G7, for oiev occasion of the p7'0visl07is of the loajih^ 
vl~a7'z, 'rclathiiQ to p}'e-e7n,ptio7i.'] Sennhle : That a 

■claimant for pre-emption under a ■ioajil)-77lHirz 
wmuld nob forfeit his right to •pre-emption if 
upon a former occasion he had violated the pro- 
visions of the wajih-nl'arz by mortgaging his 
•share to a stranger. Goknl Gha7ul v. Itii77h Prasad^ 
Weekly Notes, All. (1889) 127, followed ; Bltajjo 
v. Lalmim, I. L. R. 5 All. ISO, referred to. 
UjaGAR Lal V, JiA Lal. 

[18 All. 382 

14:, — P feet on 7'Ujlit of 2}7'e-e7nj)tio7i of jouiinr/ n 
^ strange)' in suit for 2>ve-e7)ivtio)h — A^yiendoieiit of 
.j)liihit — StriMng out juduo of 2 ^artg.'] Where a 
plaintiff having a right to pre-empt joins with 
himself in a suit for pre-emption a stranger, l.e., 
a person who has no such right, he thereby for- 
feits his right to pre-empt, and this disability 

■ cannot be overcome by amending the plaint by 
striking out the name of the stranger. Blia\m7ih 
Prasad v. .Dmnru^ I. L. R. 5 All. 147 ; Ba/n Nath 
'V. Badri Naram^ I. L. R. 19 All. 148 ; and Fida 
All V. Muzaffar All, I. L. R. 5 All. 0.5, referred 
to. Bhupal Singh v, Mohan Singh. 

[19 All. 324 
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(1) EASEMENTS. 

{ a ) Land. 

1 . — Bight to place tazlas 07i certain plot of laiul 
■dnrmg Moliarrani—Fasements Act ( V of 1882), 
ss. 4 a7id 18 — Gustoimiip right — Facts neccmiinj to 
establish the existoiee of ci custoinavij •right.'l The 
plaintiff sued for po,ssession of a piece of land 
which, he alleged, formed part of the court-yard 
of his liotlii, and for demolition oto^chahutra there- 
on. The defendants denied the plaintiff’s title, 
and alleged thac^ they always used the chahutra as 
a sitting place, and that during the Mohari'am the 
■tazlas and alims were exhibited upon the ehu’ 


PRESCRIPTION- continued. 


(3 ) EASEMENTS— 

(^^) Land — conchided. 


hutni and a taliht was placed upon it. The 
Court of first instance found that the defendants 
had a right to use the land in the manner claimed 
during the Molarva77i. The lower Appellate 
Court on the question of the defendants’ right 
to use the said land in the manner claimed by 
them found as follows “ Thab^ various mirasis, 
whose connexion with each other is not established, 
have within a period of twenty years or so placed 
tazlas upon the land and sung there” ; — Held, 
per Aik^ean, J. — A right to place tazlas on a 
certain plot of land during the JIoliarra7ii is a 
right of the nature of the customary easements 
referred to in s. IS of Act V of 1882, and, may 
be acquired as such by prescription. Asliraf Ali 
V. Jaga)i Ahitli, I. L. R. 6 All. 497, referred to: — 
JHld, on appeal, by Edge, C. J., and Banerji, J., 
that this finding of fact did nob necessarily 
in law lead to the conclusion that there was a 
local custom by virtue of which the easement 
now claimed by the defendants was acquired, 
Where a local custom excluding or limiting the 
general rules of law is set up, a Court should 
jiob decide that it exists unless such Court is 
satisfied of its reasonableness and its certainty 
as to extent and application, and is further satis- 
fied by the evidence that the enjoyment of the 
right was not by leave granted, or by stealth, or 
by force, and that it had been openly enjoyed for 
such a length of time as suggests that originally 
by agreement or otherwise the usage had become 
a customary law of the place in respect of the 
persons and things which it concerned, SuAB 


Sen V. Mamman. 


[17 AIL 87 


reversing on appeal under the Letters Patent. 
Mamman v. Kuab Sen, 

[16 AIL 178 


(o) Light and Air. 

%^Ohstr\ictio 71 of right to light and ^ air— Suit 
for injuoietlon or damages-Specifie Belief Act (J 
1877.)] The plaintiff was the owner of a 
house in Jambuhvadi Street in Bombay. The 
defendant owned a house to the east of it, and 
between the two houses was a g^dlg three feet 
seven inches wide, the part of which next the 
defendant’s house was a gutter. On the ground 
floor of the plaintiff’s house were four windows, 
and on the first floor two windows, all looking 
out into the \}iiUy, and all of them ancient 
windows. The' defendant’s house originally, was 
a little higher than the plaintiff’s house and 
consisted of a ground floor, a first floor and a 
loft. Shortly before suit, the defendant pulled 
down this house, and on the same site began to^ 
build a new four-storied house with a loft, ine 
plaintiff sued for an injunction, alleging that 
this new house, which would be of much greater 
height than the old one, would completely block 
up his ancient windows and cause him material 
damage, there being no other window in bis house 
on the side next the defendant, ihe defend- 
ant in his written statement denied that hifi 



c 999 ) 


DIGEST OF CASES. 


( 1000 ) 


PRBSOKIPTION— 

(1) 'E^ASB^mTS—eo^itmuad, 

{]}) Light and km—cojitbuied. 

new house ■would cause material damage to the 
plaintiff. He alleged that his old house, which 
was higher than the plaintiff’s, had a projecting 
cornice, so that hardly any direct light came to 
the plaintiff’s windows, which were almost, if 
not entirely, lighte<l by the light that came from 
each end of the (jnUy. He further stated that his 
new house would have no cornice, and that he had 
widened the so that light to the plaintiff's 

windows would not be appreciably diminished, 
but that even if the passage had not been widen- 
ed there would have been little diminution of 
light. He also alleged that the plaintiff had 
other windows and sources of light than the said 
six windows. While denying all damage, the 
defendant, however, to avoid litigation and with- 
out prejudice paid into Court Rs. 200, which he 
said was more than sufficient to compensate the 
plaintiff. After filing the suit the plaintiff ob- 
tained a rule for an injunction at the date of 
which the walls of the defendant's house had 
been built up as far as the second floor. The 
rule was subsequently discharged, the defendant 
consenting that the case should be argued at the 
hearing as if the new house was then in the same 
condition. The defendant, however, subsequently 
continued, to build, and at the date of hearing it 
was practically complete. The lower Court 
(Staelisg, J.) found that prior to the building 
of the new house direct light came to the plain- 
tiff’s windows to the extent at all events of 5/' 
and ill addition to this a considerable amount of 
lateral light came to the windows over the defend- 
ant’s roof. The Court held that, as the plaintiff 
had a right to this light by prescription, he w^as 
absolutely entitled to the whole of it: that the 
defendant had by his new' building cut off all 
the direct light, and that practically all the 
light left to the plaintiff -w'as reflected light, 
the amount of which depended on the con- 
dition in which the defendant might choose 
to keep the walls of bis house. Under these 
circumstances the lower Court, looking at the 
house as if it was still in the condition in which 
it was at the time the injunction was discharged., 
held that the plaintiff was entitled to a manda- 
tery injunction, and directed the defendant to 
remove the upper portion of the house which had 
been built since that time. On appeal : — Hdd^ 
that although the plaintiff’s light had been sen- 
sibly diminished by the defendant’s new building, 
there had not been such a large, material and 
substantial damage as to require interference by 
injunction, or that the plaintiff’s room had been 
rendered unfit for the purpose for which it might 
reasonably be expected to be used. The appeal 
^ Court therefore varied the decree of Starling, 
J., and refused an injunction, but ordered the 
defendant to pay the plaintiff Re. 500 as damages. 
Ghanasham Nilkant Nadearni i\ Moroea 
Ramchandba Pai. 

[18 Bom. 474 

Z.'-Infrmgment of right to light and air-^In- 
^nmtion-^Specijic Relief Act (/ of 1877 ), . 54 ,] 


PRESCRIPTION 

(1) EASEMENTS—cc?tcZw^W. 

{h) Light and con chided. 

Dhnnjlhliog v. iJdhoa, I. L. R. 13 Bom, 252 ; and 
(dhanasham. yUkant Aiidharn? v. I\foroha dlain- 
chandra Pai, 1. L. R. 18 Bom. 474, followed and 
approved as to the circumstances in which the 
Ccrurt wnll grant a.u injunction where a right to 
light and air is infringed, Sultan Nawaz Jung 
V. Rusto.uji Nanaehov. 

[20 Bom. 704 

4 . — night to light and nir — Pight to hav c Iririld- 
ing removed — Siflioient light, Eight to access of.\ 
An easement of light to a window only gives a 
right to have buildings that obstruct it removed 
so as bo allow the access of sufficient light to the 
window. BAiiA v. Makaru. 

[20 Bom. 788 

[c) Privacy. 

5 . — Cnstom — Eight of privacy .'] The customary 
light of privacy which prevails in various parts 
of the Nortb-'VVesfcern Provinces is a right which 
attaches to property, and is not dependent on the 
religion of the owner of such property. Abdul 
Rahman v. E.milh ; Emile v. Abdul Rahmak. 

[16 All. 69^ 

(^/) Rights concerning Water. 

6 . — Eight to have water earried’ off over neigh* 
boar's land — How far it interferes w'lth right cf 
erecting buildings.] A right to have water car- 
ried away over the adjoining land does not give 
its owner any power to prevent the erection of 
buildings on the adjoining ground so long as the 
arrang'einent-} necessary to the preservation, of 
his right are made. Bala v, Maharu. 

[20 Bom. 788 

'd, —Easements Act (To/ 1882), - 9 . 2 {h)—Easc* 
rnent over a well — Customary right to use the 
well.] No fixed period of enjoyment is laid down 
by law as necessary bo esfcablisn a customary right, 
and a customary right to use a well may exist 
apart from .a dominant heritage. Palaniandi 
TEVAN V, PUTHIUANGONDA NADAN. 

[20 Mad. 389 

{e) Trees. 

8 . — Trees overhanging nedghbourf land — Right 
to have branches of trees cut — Nuisance — Easement 
A ci ( Pc/' 18S2).J Plaintiff sued for an injunc- 
tion restraining the defendant from allowing the 
branches of a tree belonging to him to overhang' 
plaintiff’s land, and for an order directing him to 
cub off the braache.s. Defendant pleaded that 
the branches of his tree had projected over phun» 
tiff's laud for forty years, and contended he had 
therefore acquired a prescriptive right of the 
nature of an easement over plaintiff’s land : — 
Ileld.t'hsit the plaintiff was entitled to cut away 
the branches which overhang his land, though' 
they had done so for more than forty years, 
Hari Krishna JosHi v, Shankar Vithal. 

[19 Bom. 420 
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I'RESSIDSNCY MAGISTRATE, JURIS- 
CICTION OP. 

See Commission- Cbiminal Cases. 

[24 Calc. 551 

% 

See Complaint— Dismissal op Com- 

PLAINT— Ei'PEOT of DISMISSAL. 

[24 Calc. 5.28 

Statement made to. 

8ee Confession— Confessions to Mao- 
ist rate. 

[21 Bom. 495 

PH,SSI DENCy TOWNS SMALL 
CAUSE COURT ACT (XV OF 1882). 

See Cases under Small Cause Court. 
Presidency Towns. 

s. 22. 

See Costs — Special Cases ~ Small 
Cause Court Suits. 

[24 Calc. 399 
[21 Bom. 779 

, s. 37. 

See Civil pROGEDuiiB'CoDE, s. lOS. 

[21 Calc. 269 

PRESIDENCY TOWNS SMALL 
CAUSE COURT ACT (I OP 1895). 

See Cases under Small Cause Court, 
Presidency Towns. 

5 s. 11. 

Bee Costs — Special Cases — Small 
Cause Court Suits. 

[24 Caic. 399 
[21 Bom, 779 

PRESUMPTION. 

See Bengal Tenancy Act, s. i3(>. 

[24 Calc. 169 


PRESUMPTION — conducttil , 

See Landlord and Tenant — Compen- 
sation FOR Improvements on 
Land. 

[18 Bonio 66 

See Landlord and Tenant — Nature 
OP Tenancy, 

[22 Calc. 533 
[L. R, 22 I. A. 60 
[18 Bom. 433 
[19 Mad. 485 

Bee Landlord and Tenant- Tran>sfes 
BY Tenant, 

[24 Oalc> 152 

See X'W. P. AND OUDE Municipalitzes 
Act, s. 55. 

^ [19 AIL 493 

See Onus of Proof— Documents re- 
lating TO Loans, Execu/ion of, 
AND Consideration for. 

[20 Bom. 367 

See Onus of Proof— Limitation and 
Adverse Possession, 

[24 Calc. 256 

See Possession, Order of Criminal 
Court as to — Decision of rvlAGis-* 
trate as to Possession. 

[18 Mad. 41 

See Stolen Property, Offences re- 
lating TO. 

[21 Calc, 328 

See User, 

[16 All 181 

See Will— Kxbcution.' 

[21 Calc. 279 

See Witness'- Criminal Cases — Per. 
SONS Competent os otherwise to 
BE Witnesses. 

[18 Bom., 468 

PREVENTION OF CRUELTY TO 
ANIMALS ACT (XI OP 1890). 


See Bombay Distphct Municipal Act, 
1873, s. 11. 

[20 Bom. 732 

See Endowment. 

[16 All. 412 

See , Gri E V o u s II u rt . 

[19 Bom. 247 

See Hindu Law — Joint Family — 
POWEP.S OF Alienation BY Mem- 
bers— Manager. 

[21 Bom. 808 

See Cases under Hindu Law — Joint 
Family — Presumption and onus 
OF Proof as to Joint Family. 


, SS. 2 and 3 ,-- Orahs -- Animals -~ CrueU ^ 

to amvtals.] The provisions of Act XI of 1890 
apply to cruelty exercised towards any animal 
which is either domestic or which being /era; 
naturoe has been ** captured ” and is in captivity. 
Crabs are animals ” within the definition of 
s. 2 of Act XI of 1890. If a person exposes them 
for sale at a public place with their legs broken 
and with their shells crushed in so as necessarily 
to cause them pain, he incurs the penalty prescrib- 
ed by s. 3 of the Act. Tulsi Bewah v. Sweeney. 

[24 Calc. 881 

PRIEST, APPOINTMENT OP. 

■See Church. 


[17 Mad. 447 
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PRIMOGENITURE. 

See Hindu Law — Cu8TO.vf~lMPAE.TiBi- 

LITY. 

[19 All. 1 
[L. R. 23 I. A. 147 

See OuDE Estates Act, s. 22. 

^[21 Calc. 997 
[L. R. 21 I. A. 163 

See Salsette, Law Applicable in. 

[19 Bom. 680 

PRINCIPAL AND AGENT. Col 

I, Commission Agents ... ... 1003 

See Arbitration — Awards— Validity 
OE AWARDS AND GROUNDS FOR SET- 
TING THEM ASIDE. 

^ [24 Calc. 469 

See Attachment — Subjects of At- 
tachment — D E BT s . 

[16 All. 286 

See Damages— Measure and Assess- 
ment OF Damages. 

[20 Bom. 633 

See Pre-emption — Profits of Land. 

[19 All. 261 

(1) COMMISSION AGENTS. 

—■Contract Act, s. 202 — Agency to sell, cooyJed 
with interest — Discretion as to ^rrice lejt voitli 
agent — Power of gyrinolpal to impose limits ns to 
priceJl The defendant consigned goods to a firm 
iu London for sale, and in respect of each con- 
signment he received an advance from the plaintiff 
who was the agent of the London firm, and 
signed a consignment note which contained the 
following passage : — I hereby authorise you to j 
sell the above goods at the best price obtainable ; 
without reference to me, and I give you full | 
discretion and powder to act on my behalf to the j 
best of your judgment in regard to such sale and 1 
in all matters connected with the management of I 
obis consignment. Should there be any short fall j 
after realisation of the above consignment, I ! 
hereby authorise you to draw on me for the | 
amount, and I engage • to honour such draft aud 
to pay it on presentation.” The plaintiff guaran- 
teed the payment of the redrafts to the London 
firm on whose account he made the advances to 
the defendant. Short falls having occurred on 
certain consignments, and the London redrafts 
having been dishonoured, the plaintiff paid them, 
and 1 JOW sued to recover the amount from the 
defendant. It appeared that consignments Lad 
been sold at prices less than certain limits which 
have been fixed by the defendant subsequent to 
the receipt of the advances and the signature of 
the consignment notes '.—Held, that the defend- 
ant had no right (regard being had to the terms 
of the'eonsigemeut note and the course of dealing 
between the parties) so to impose limits of price, 
and that the plaintiff was entitled to recover! 
Kondayya Chetti Narasimhulu Chbtti. 

[20 Mad. 97 


PRINCIPAL AND SURETY. 

See Execution of Decree — Mode of 
E X E C U T I ON — r R I NC I PA L AND 

Surety. 

[19 Bom. 578 

T 

PRINTING- PRESSES AND NEWS- 
PAPERS ACT (XXV OP 1867). 

-r 

, SS. 3 and 12.—“ Pnlllsherf Meannig 

of.] The word •* publisher” has been used in the 
Printing Presses and Newspaper Act (XXV of 
1867) in the restricted sense, and does not include 
a person who merely sells a book or a paper. 
Queen-Empress r. Banka Patni. 

[23 Calc. 414 

PRIORITY OP DEEDS. 

See Cases under Registration Act^ 

s. 50. 

PRIVACY. 

, Intrusion on. 

S(w Criminal Trespass. 

[22 Calc. 391, 994 

, Right of. 

See Jurisdiction of Civil Court — 
Privacy^ Invasion of. 

[18 Mad. 163 

See PjiESCRIPTION—EASlOMFNTs— PRI VA- 

[16 All. 69 

See Right OF Suit-Privacy, Invasion 

OF. 

[IS P/Xad. 163 

PRIVATE DEFENCE, RIGHT OF. 

See Penal Code, s. 332, 

[18 All. 246 

See Rioting. 

[24 Calc. 686 

—Penal Code {Act XLV of 1860), 
strnction of, and reslstamce to, Insj^eetor searching 
house zvithout loarraiit — Oijlcer acting illegal Ig 
hut in good faith — Madras Ahhari Act, ss. 31 
and 36.] A Sub-Inspector of Salt and Abkari 
attempted, without a search warrant, to enter a 
house in search of property, the illicit posse.ssion 
of which is an offence under the Madras Abkari 
Act, and was obstructed and resisted : — Held, that 
having regard to s. 99 of the Penal Code, even 
though the Sub-Inspector was not strictly justi- 
fied in searching a house without a warrant, the 
persona obstructing aud resisting could not set 
up the illegality of the officer’s proceeding as a 
justification of their obstruction, as it wms not 
showm that that officer was acting otherwise 
than in good faith and without malice. QUEEN- 
EMPRESS V . PUKOT KoTU. 

[19 Mad. 349^ 
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PRIVILEGE. 

See Defamation. 

[22 Calc. 46 
[17 Mad. 87 
^ « [19 Bom. 51, 340 

See False Charge. 

[19 Bom. 5r 

See Libel. 

[23 Calc. 867 

PRIVILEGED COMMUNICATION. 


— Professioml conimu7iwatio}i — Privilege^ Pcc- 
tent of— How far solicitor hound to disclose com.- 
•nitinication made in course of enijjloyment — 
Attor}iC}/ and client — Evidence Act {I of i87ii). 
s. 126.] The law relatin'^ to professional com- 
municafcioDS between a solicitor and a client is the 
same in India as in England. It is not every 
communication made by a client to an attorney 
that is privileged from disclosure. The privilege 
extends only to communications made to him 
confidentially, and wir.h a view to obtaining pro- 
fessional advice. Wliere a solicitor claims privi- 
lege under s. 126 of the Indian Evidence Act 
(I of 1872), he is bound to disclose the name of 
his client, on whose behalf he claims the privilege, 
The mere fact that the cli'^ni’s name had been 
communicated to him in the comse and for the 
purpose of his employment as solicitor by another 
client, affords no excuse, unless it was com- 
municated to him confidentially, on the express 
understanding that it was not to be disclosed. 
But a solicitor is not at liberty, without his 
client’s express consent, to disclose the nature of 
his professional employment. Section 126 of the 
Indian Evidence Act proDects from publicity not 
merely the details of the business, but also its 
general purport, unless it be known aliunde 
that such busiue.ss falls within proviso I or II 
to the section. At an interview between a soli- 
citor and a client, tlie solicitor took down a 
certain statement made by a person named A B 
who was in his client’s company, and whose 
name was communicated to him in the course 
and for the purpose of . his professional employ- 
ment. A B was afterwards tried for defamation, 
and the solicitor was examined by the prosecu- 
tion with reference to the statement made to him 
by the accused at. the above interview. The soli- 
citor was a.^ked whether the person who had made 
the statemeut bad given his name as A B, The 
solicitor declined to answer the question on the 
ground of privilege : — Held, that the solicitor was 
bound to answer the question, unless A B's name 
was communicated to him by his client in confi- 
dence with a view to its not being disclosed. 
Eramji Bhicaji V. Mohansihg Dhansing. 

[18 Bom. 263 

PRIVITY. ; 

See Bengal Tenancy Act, ss. 69 and 70 _ 

[22 Calc. 480 

See Res judicata — Parties — Same 
Parties or their Representa- 
tives. 


PRIVY COUNCIL, ORDERS AND DE- 
CREES OP. 

See Appeal to Privy Council— Ef- 
FfccT OF Privy Council Decree oh 
Order. 

[22 Calc. 1011 
[L. R. 22 I. A. 20B 

See Execution of Decree — Orders. 
AND Decrees op Privy Council. 

[22 Calc. 960 
[23 Calc. 357 

PRIVY COUNCIL, PRACTICE OP, Gol. 


1. 

Record, Preparation of 

..1006 

2^ 

Special Leave to Appeal 

..1006 

3. 

Valuation of Apptai 

..1007 

4. 

Stay of Ei'.ecutioii pending Appeal 

..1007 

5. 

Restoration of Appeal 

..1007 

6. 

Objections by Respondent 

..lOoT 

7 

Revivor of Appeal 

,.1008 

s! 

Concurrent Judgments on Fact 

..lOiiS 

9. 

Rehearing 

,.1009 

10. 

Costs 

..1009 


(1) RECORD, PREPARATION OF. 

1, — Decision limited to one of several issues of 
law - Omission of immaterial matter in grejoara’^ 
t ion of printed hook,] in a suit in which the 
Original Court had framed and decided several 
issues, the High Court, on appeal, confined their 
decision to the questions which, in their opinion,^ 
governed the case, leaving other issues un-decidedi 
as not affecting the result alter the decision, to.- 
which they had come. Afterwards the suit was- 
admitted to appeal in conformity with s. bOo, 
Code of Civil Procedure. In the preparation of 
the printed copy of the record the question arose 
whether the copy should be made of tne whole 
record, or of only so much of it as was mate- 
rial to the correctness of the High Court’s deci- 
sion. Their Lordships directed that only so much 
of the original record as bore upon, and was mate- 
rial to, the questions decided by the High Court, 
and the subject of the appeal, should be printed 
in the copy. Venkata Suriya Mahipati Ram 
Krishna Rao v. Court of Wards. 

[20 Mad. 395 
[L. R. 24 L A. 194 

(2) SPECIAL LEAVE TO APPEAL. 

2. — Decrees of the High, Court made on cross- 
appeals — Procedure.] The High Court passed a 
separate decree, on a cross-appeal, identical in 
terms with those of a decree passed on the appeal- 
in the same suit. From the latter decree an 
appeal to Her Majesty in Council was then 
declared by the High Court to be admitted, uuder 
8. 603, Civil Procedure Code. But the defendant’s- 
application to have his appeal from the decree on 
the cross-appeal similarly admitted was refused. 
The Judicial Committee was of opinion that 
special leave should be granted to appeal from 
this decree, without fuitber security being 
required thaa had already been taken in respect 


[18 Mad. 13 
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(2) SPECIAL LEAVE TO AVVEML-eonclnded. j 

of the appeal in the other. Muham^iad Ikkam- i 
UB-DIN Najiban, ; 

[19 AIL 95 ‘ 
[L/R. 23 1. A. 167 ; 

(3) VALUATION OF APPEAL. I 

3. — Ahandonrnent on a-ppeal of ptzrt of aviomit i 
of ckzrm — It eduction of ctahn to heloio 2)t'escHhcd 
limit of cippeoIaMe amountll The defendants, ! 
having ii bo/idjide intention to appeal in respect- | 
of the whole amount decreed, obtained the certi* 
licate and admission of their appeal as competent 
within the Code of Civil Proceoure. Afterwards, 
•in their printed case and at the hearing, they 
withdrew part of their ^appeal, reducing, by so 
doing, the amount in dispute to one below the 
limit prescribed for appeals, where there is no 
special leave obtained : — Reid, that this did not 
render the appeal incompetent. Kalka Sikgu 
t\ Paras Kam. 

[22 Calc. 434 
[L. R. 22 I. A. 68 

(I) STAY OF EXECUTION PENDING APPEAL. 

4. — Civil Pvoeedvve Code {\SS2), s. 608, sub- 
section (c) ] The High Court having, under s. 
603, sub-section (a) of the Civil Procedure Code, 
declared the admission of an appeal from 
their decree, refused an order, applied for under 
s. 608, sub-eection (cC, for staying execution pend- 
ing the appeal, the two Judges constituting the 
Court differing as to whether or not the case was 
such that the application should be granted. Their 
Lordships decided that the execution of the decree 
should be stayed pending the appeal. An order 
of Her Majesty in ('ouncil followed to that effect. 
Ohatrapat Singh Durga v, Dwarkanath 
Gkose. 

[22 Calc. 1 
[L, R. 21 1. A. 170 

(5) RESTORATION OF APPEAL. 

5. — Petition to restore an appeal — Ter ms under 
icliich 'it was restored ] Under Rule 5 of the 
Orders in Council of the 13th June. 1893.au appeal 
was dismissed for want of prosecution on the 
8th October, 1896, The record had been received 
on the loth January, 18^6, and since then no 
steps had been taken. The delay having been 
explained, and the cause of it considered suffi- 
cient. the appeal was restored to the file, on 
conditions as to costs, and on security to be given 
in England. Rabiaeai v, Mahomed Ismail 
Khan. 

[21 Bom. 723 
[L. R. 24 I. A. 128 

(6) OBJECTIONS BY RESPONDENT. 

Q.— Objection tahen loithovt cross a-jyptcal — AU 
tevation of decree anked. for by respondent icithoiit 
cross appeal— Civil Procedure Code (1882), s, 661.] 
In reference to whether the decree made against 
■one of the respondents could be varied in his 


(6) OBJECTIONS BY RESPONDENT-c^?2cZ^. 

favour, he not having filed a cross-appeal, the 
rule prevailed that he could -only be heij,rd to 
support the decree, s. 561 of the Civil Procedure 
Code not applying in an appeal to the Privy Coun* 
cU. Oa&pebsz V, Kishori Lal Roy Chowdhri. 

[23 Calc. 922 

(7) REVIVOR OF APPEAL. 

^ Revivor of appeal udiialihad abated — Alter- 
ation of form of otaivi o?i appeal — Soccession or 
inlieritanec.l Leave to revive an appeal, in a case 
governed by the Oude Estates Act (I of 1869), 
which abated on the appf-llant’s death before the 
hearing, was obtained by the younger daughter of 
the deceased talultdar, one of the defendants ; 
she being next among those who would have a 
claim to inherit the taluh, in succession should the 
appC'd be decreed \—Ilcldy that the appellant 
by revivor must be restricted to tlie suit lor the 
talul-^ and could not advance on this appeal any 
claim of her own which she might have prefer- 
red in a suit to inherit property which bad belong- 
ed to the deceased other than the tuluMari estate. 
Umrao Begum v, Ihshad Husain. 

[21 Calc. 997 
[L. R. 21 I, A. 163 

(ft) CONCURRENT JUDGMENTS ON FACT. 

S.— Findings of fact on docvmcntary evidence 
apart from constructio?i.] Against a c-iairn for 
the proprietary right by inheritance brought by 
the nearest bandhv or cognate heir, of the de- 
ceased, the defendant, in possession, set up his 
adoption by the widow umier her husband’s au- 
thority. The Courts below had found that no 
such authority had been given, and that the 
widow, not adopting to her husband, bad adopted 
the defendant as her son. The Courts below had 
also concurred in finding against the fact of a 
dattaJiti adoption having taken place, which would 
have had the effect of removing one of the pluiu- 
tiff’sancestorsinto another family, wh'erehy a neces- 
sary link in the succession would have been lest to 
the plaintiff’s title had this adoption been proved. 
As a ground for interference with these findings 
of fact, it was suggested that the evidence c m- 
sisted, in a great measure, of documents of which 
the construction had been matter for decision, 
thus rendering the questions to be other than of 
fact, but it was held that they turned on the 
eff'ecfc of the evidence afforded by the documents, 
and not on the construction, so that there was no- 
reason for departing from the ordinary rule as to 
the concurrence of two Courts upon fact Laoh- 
MAN Lal Chowdhri i\ Kanhaya Lal Mowar. 

[22 Calc. 609 
[L. R. 22 I. A. 51 

9. — Pffcct of recegdiozi in evidence on appeal of 
documents rejected by first Conrtf] I'he merits of 
a claim depended upon the authenticity of an 
anvmati pmtro (deed of permission to adopt) alleg- 
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cuiicluded, 

(8) GONCUERENT JUDGMBjNYS ON FACT— 

coiieluded. 

ed to^have been g^ven to a widow by her husband. 
The first Court found that the instrument was 
not genuine. The High Court, on appeal, upheld 
this finding, but had considered relevant, and 
admitted in evidence, documents rejected by the 
first Court when tendered by the appellants. This 
reception of evidence afforded no reason for mak* 
ing the case an exception to the application of the | 
rule, in the discretion of the Committee, against ; 
the disturbance of concurrent decisions upon a ; 
fact in issue below. Hunui Bhusan Mukerji v. | 
Upend RA Lal Mukerji. ; 

[24 Calc. 1 1 
[L. R. 23 I. A. 97 

(9) REHEARING. 

10. — Grounds for relicarinr} — Alleged leant of 
notice to respondent — Appeal heard esv parte.] | 
'i'here is no rule, among those made by the High j 
Court under the authority of law, that the re* j 
spondent in an appeal to the Queen in Council | 
shall receive formal notice of the transmission of i 
the record of the appeal, of the pendency where* | 
of he has had notice, fi'he mere allegation that ^ 
the respondents in this appeal had, in conse* j 
•quence of their having had no express notice that } 
the appeal had been set down for hearing, allow- j 
ed the hearing of the appeal to take place ex ! 
piivte was not considered sufficient to entitle them j 
to a rehearing thereof. Lalta Prasad v. Aziz- j 

■UD-PIN. I 

[19 All, 209 1 
[L. R. 24 1. A. 49 | 

(10) COSTS. : 

11. — Ex‘parte appeals — Costs of respondent.] 

^Vhere appeals are heard and dismissed, 

the respondent is nevertheless entitled to costs up 
to and including 'the lodgment of the case, and 
also to the costs of application for that purpose. 
SUMBHU Nath Saktra Mahapatea v. Sur- 
jAMONi Dei. 

[L. R. 24 I. A. 191 
[25 Calc. 187 


PROBATE. 

Ool, \ 

L Jurisdiction of District Court 

... 1011 I 

2. Application for Probate 

... 1011 ! 

3. To w'hom Granted 

... 1011 1 

•1. Opposition to, and Revocation 

of, i 

Grant 

... 1012 i 

0 . Effect of Probate 

... 1013 I 


See Appeal— Probate. 

[21 Calc. 539 

See Costs— Special Oases— Probate. 

[21 Bom, 75 

Bee Executor. 


PROBATE — continued . 

, Application for. 

Sec Arbiteatiok— Reference or Sub- 
mission TO Arbitration. 

[20 Bom. 238 

[21 Bom. 335 

See Jurisdiction — Testamentary Jc- 

itrSDlCTION. 

[20 Bom. 238 

[21 Bom. 335 

Bee Limitation Act, Aet. 173. 

[17 Mad. 379 

See Res judicata— Estoppel by Judg- 
ment. 

[21 Bom. 563 

, Duty on taking* out. 

See Court- Fees Act, s. 19D. 

[23 Calc. 980 

.Siv? Court-Fees Act. Sen, I, Art. 11. 

[23 Calc. 577 
[21 Bom. 139 
[24 Calc. 567 
[21 Bom. 673 

issued from Native Court. 

See Certificate op Administration — 
Eight to bUE or Execute Degree 
WITHOUT Certificate. 

[17 Mad. 14 

, Obligation to obtain. 

See Executor. 

[20 Bom. 227 

, Order granting. 

See Letters Patent, High Court— ^ 
K.-W. P., CL. 10. 

[17 All. 475 

, Refusal of. 

Res judicata — Estoppel by 
Judgment. 

[21 Bom. 563 

Bee Will— Revocation. 

[20 Bom. 370 

, Refusal to allow party to oppose. 

.Sfvr Superintendence op High Court 
—Civil Procedure Code. s. 622. 

[21 Calc, 530 

, Refusal to take out. 

See Letters of Administration. 

[19 Bom. 128 


[21 Bom. 400 
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PROBATE — eontitined, 

, Valuation for. 

See Court-Fees Act, Sch. I, Art. 11. 

[23 Calc. 577 

(1) JURISDICTION OF DISTRICT COURT. 

1. — Probate and Adniinistratlon Act ( F^/1881), 
.vAr 66 and 67 — Testator i<nbject of the Baroda 
State — Will es;ecnted at Baroda — Disposition of 
iv.mione able property %n British India— Jurisdic- 
tion of Courts in British lndia.'\ Under a. 56 of 
the Probate and Adininistiation Act (V of 1881) a 
District Jiidg^e has jurisdiction to grant probate 
of a 'W'ill executed out of Rritish India by a person 
who is not a British subject, if the testator had at 
the time of his deatli moveable or immoveable 
property within the jurisdiction of the Judge. 
The discretion vested in a Judge by s. 67 of that Act 
does not extend to a case where there is no Court 
of concurrent jurisdiction in India to which 
application for probate can be made. The valid- 
ity of a will which purports to dispose of im- 
moveable property in British India must be tested 
by the rules apfilicable to the execution of wills 
in British India. BHAUiutO DauajiRAO v. 
Lakhsmibai. 

[20 Bom. 607 

(2) APPLICATION FOR PROBATE. 

2i»-—Withdraioal of a 2 yplieation b(fore proceed- 
ing became contentious— Right of applicant to 
propound loill in opposition to application for 
grant of letters of aa mini strati on — Succession Act, 
.V. 261 — Eijeet of icithar a le al (f prtvious applica- 
tion for probate of same loill leithout leave to apply 
again — Civil Procedure Code, s. 878.] Where a 
p’ersen applied for probate of a will but withdrew 
the application befoie the proceedings became 
contentious ; — Held, that he was entitled as 
caveator to propound the same will in opposition 
to an aj plication for grant of letters of adminis- 
tiation to the estate of the deceafed : — IleUC 
further, that though the provisions of the Civil 
Procedure Code are applicable to suits under Act 
X of 1865, 8. 2G1, still, in the present case, the 
application for probate had been withdrawn 
before the proceedings became contentious, and 
that therelore s, 378, Civil Procedure Code, 
was not applicable. Pakiaai Pillai v, Inrabi 
Pernakd. 

[19 Mad. 458 

(3) TO WHOM GRANTED. 

3. — Probate and Administration Act (F of 
Discretion of Court as to refusal to grant 
probate— Executor, \ Where, on application for 
probate by a person appointed executor by the 
will, the genuineness of the will is not disputed, 
and the applicant is a person not legally in- 
capable, the Court acting under the Probate and 
Administration Act (V < f 1881) has no discretion 
to refuse probate on the ground that in its opin- 
ion the applicant is not a fib and proper person 
to he appointed executor. Hara Coomae Sircar 
V. Doorgamoni Dabi, 


PROBATE— tinned. 

(3) TO WHOM GRANTED-rc^ic/zi^AY/, 

4. — Executor loithont means to pay foes — Appli- 

cation by executor for probate in fovrnd panperis 
— Civil Procedure Code (1882), 617.] Where 

an executor is not in possession of the property 
of ..his testator and cannot get possession of it, 
and where he has not himself the means of pay- 
ing*- the necessary fees, he may be allowed to 
petition for, and, if entitled thereto, to obtain, 
probate in formd jninpcris. In the Matter oi'‘ 
the Will of Dawubai. 

[18 Bom. 237 

1 (4) OPPOSITION TO, AND REVOCATION OF, 
GRANT. 

5. — WEI by a Hindu toido w in resjjoct of proper- 
ty inherited from her deceased husband — Invalid 
will — Ground for refusing probate.] A Court is 
nob justified in refusing to grant probate of a will 
because the testator had no power to dispose of 
some or even all of the property he purported to 
deal with. Barot Parbh^^tam Kalu v. Bai 
Muli. 

[18 Bom. 749> 

6. — Interest entitling person to apply for revo- 
cation — Hindu law — Inheritance — Succession to 
property of degraded and outcaste woman— Right 
of her husband'’ s family in her gjropevty acquired 
while degraded.'] In an application for revocation 
of probate of the wdll of K. which bad been grant- 
ed to D, it appeared that K was a Hindu widow, 
who many years ago left her husband’s family 
dwelling-hcuse and became a woman of the tov/ii, 
that she had lived under the protection of D for 

I 35 years : that when she came to D, she haa no 
j property, but that all the property she left had 
I been acquired by her while in a degraded and 
i outcaste state : — Held, that the applicant as her 
i husband’s sister’s son, had no interest in her 
' estate entitling him to maintain the application. 
The general rule, that the tie of kindred between 
a woman’s natural family^ and herself ceases 
when she becomes degraded ?rnd an outcaste, 
applies with even greater force as between her 
and the members of her hii.sband’s family. Those 
members therefore have no right of inheritaiice 
in property acquired by a woman who leaves her 
husband’s family and becomes degraded. In the 
Goods of Kamineymoney Bewaic. 

[21 Calc. 697 

7. — Interest in testator's estate — Defendant in 
suit for probate of ivill — Legatee — Greditor of 
testator — Proof of former will.] In a suit brought 
to obtain probate of a will the defendant, before 
he can coutest the will, must show that he has- 
some interest in the testator’s estate. The fact 
of being a legatee under the will, or a creditor 
of the testator, does nob amount to such an inter- 
est. But proof of a former will of the testator 
in which the defendant is interested is a sufficient 
interest to contest the will set up. Rahamtdl- 
LAH Sahib v. Rama Rau. 

[17 Mad. 37a 

Q,— Issue raised as to testato7''s title to pro^ 
perty purporting to be dealt 'With by the will — 


[21 Calc. 195 
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PROBATE — conchidedt 

(4) OPPOSITION TO, AND REVOCATION OF, 
GRANT — concluded, 

PracUce,'] It is not the duty of a Court enter- 
taining an application for grant of probate to 
consider auy issue as to the title of tlie testator 
to the property with which the will propounded 
purports to den], or as to what disposing power 
the testator may have possessed over such pro- 
perty. B chary Lall Sandy al v. Juygo Molmn 
Goiisam, I. L. R. 4 Calc. 1 ; Ilorniuftji JYarroJl v. 
Pai Bhanha'iji, I. L. R. 12 Bom. 164 ; Arunamoyi 
Dan V. BJoliendra Path Wadadar, I. L. R. 20 
Calc. 888 ; and Barut Par shot am Kalu v. Bai 
Mull, I. L. R. 18 Bora. 749, referred to; Tharp v. 
Macdonald, L, R. 3 P. D. 76 ; and Annocla, Sundarl 
Dasi V. Jvgntviani Dahl, 6 C. L. R. 176, distin- 
guished. Bnij Nath De v. Chandar Mohun 
Banerji, 


PROBATE AND ADMINISTRATION: 
ACT (V OP 1881) — conclvded. 

See Cases under Letters of ADzyiiNis- 

TRATION. 

See Cases under Probate. 

, s. 3. 

Sec Appeal to Privy Council— Cases. 

IN WHICH APPEAL LIES OR NOT-- 

Valuation of Appeal. 

J 24 Oalc . 30 

, s. 18. 

See Letters OF Administration. 

[19 Bom. 123 

, s. 50. 


[19 All. 458 I 

9. — Ground for revocation of prohate — Prohate \ 
and Aduiinistration Act (V of 1881), s, 50, | 
eapl. 4 — Just cause — '' ]\lismanagement hy e.'ce- 

Mismanagement by the executor of an j 
estate is not. under s. 50, exp], 4 of the Pro* i 
bate and Administration Act, a just cause for i 
revoking the probate therefore, that the i 

order of revocation made by the District Judge j 
for that cause was made without jurisdiction j 
and must be set aside. The words '' just cause ” : 
as explained in s. 60 of the Probate and Admin- j 
istratioii Act are not iUusrrative merely, but | 
exhaustive. Annoda Prosad Chatter jee v. \ 
Kallikrishna Chatter jee. i 

[24 Calc. 95 | 

(5) EFFECT OF PROBATE. i 

10. — Necessity (f prolate— G Hard ian appointed \ 
under a ivill — Whether ‘probate is a condition prece- 
dent to certificate of ynardianship under Guard' i 
lans and Wards Act {VllI 1890).] It is not | 
incumbent on a person, w^ho has been appointed ! 
guardian of a minor under a will, to take out j 
probate as a condition precedent to his obtaining a > 
certificate of guardianship under Act Vlil of 1890. j 
Pathan Alikhan Badlukhan V. Bai Panibai. ’ 

[19 Bom. 832 

11. — Necessity of probate — W III made hy 
Hindu — Suit hy legatee for legacy — Hindu Wllh 
Act, 1870.] Save where the Hindu Wills Act, 
1870, is in force, it is not obligatory on a pieison 
claiming under the will of a Hindu to obtain 
probate of the will before instituting his claim. 
Xrlshjia Kinkar Roy v. Panclvuram Mnndul, I. L. 

R, 17 Calc. 272 ; and Thakurain v. Ram Gharan, \ 
Weekly Notes, All. (1895) 87, followed. Kanhaiya j 
Lal V. Munni. 

[18 All. 260 

PROBATE AND ADMINISTRATION 
ACT (V OP 1881). 

See Administrator - Generals Act, 
s. 31. 


See Will— Execution. 

. [21 Calc. 1 

ss. 51 to 87. 

Sec Letters Patent, High Court. 
N.-W. P., CL. 10. 

[17 All. 475 

s. 53. 

See Appeal— Proba TE, 

[21 Calc. 539 

, s. 59. 

Sec Res judicata— Estoppel by Judg- 
ment. 

[21 Bom 563 

s. 83. 

See Res judicata— Estoppel by Judg- 
ment. 

[21 Bom. 563 


, s. 86. 

See Appeal— Probate, 

[21 Calc. 539 

See Appeal to P|uvy Council — Cases 
IN WHICH Appeal Lies or not — 
VAJj.UATION of appeal. 

[24 Calc. 30 

See Letters Patent, Hioii Court, 
N,-W. P.. CL. 10. 

[17 All. 475 


s. 90. 

See Executor. 

[23 Calc. 580, 908 

See Letters Patent, High Court, 
CL, 15. 

[23 Oalc. 580 


[21 Calc. 732 
[22 Calc. 788 
[L. R. 22 I. A. 107 


See Right of Suit— Interest to Sup- 
port Right. 


[23 Calc. 546 
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PROCEDURE. 

See Under the headinsr iu respect of 
which the particular procedure is 
required. 

PROCEEDINGS OF LEGISLATURE. 

See Statute, Construction of. | 

' [22 Calc. 1017 j 

PROCESSION. 

in public road. 

See Jurisdictions op Civil Court — ; 
Processions. 

[24 Calc. 524 
[18 Bom. 693 

See IliGHT OP Suit — Obstruction of 
Public Highway. 

[18 Bom. 693 

, Powers of Police in dealing with. 

See Madras Poligi.-: AxCT. s. 21. 

[17 Mad. 37 

PROCLAMATION. 

for person absconding. 

See Absconding Offender. 

[19 Mad. 3 

, Right of Government to with- 
draw. 

j 

See Forest Act, ss. 75 and 7C. i 

[18 Bom. 670 | 
of sale, Charges noted in. j 


PROMISSORY NOTE. Gel. 

I. Assig-umenb of, and Suits oo, Pro- 
missory Notes ...1016 

See Negotiable Instruments Act, 
s. 13. < 

[17 Mad. 85 

See Onus op Proof— Documents ee- 
'' DATING TO Loans, Execution of, 

AND Consideration for. 

[20 Bom. 367 

See Right op Suit— Contracts and 

AGREbVAIENTS. 

[17 Mad, 262 

See Stamp Act, s. 3, cl. 4. 

[17 All. 211 

, Suit on. 

See Certificate op Administration 
— Hight to Sue or Execute 
Decree without Certificate. 

[17 Mad. 108 

See Company — Winding-up — Duties 
AND Powers of Liquidators. 

[18 Mad. 498 

Sec Contract Act, s. 23 — Illegal 
Contracts — Generally. 

[20 Mad. 84 

Se.e Letters of .Administration. 

[17 Mad. 147 

Sve Majority Act, So 3. 

[21 Bom. 281 

See Pleader— Remuneration. 


See Sale in Execution of Degree- 
Mortgaged Property. 

[18 Bom. 175 

See Stamp Act, Sen, I, Art. 16. 

[18 Bom. 175 

PRODUCTION OP DOCUMENTS. 

See, iNTERROGA'L’ORIES. 

[23 Calc. 117 


PROFITS. 


See Cases UNDER Mesne Profits, 


, Suit for. I 

See Co-sHARERs— S uits by Co -sharers I 
with respect to the Joint Pro- | 
PERTY — Miscellaneous Suits, ! 

[16 All. 28, 333 | 

See Pre-emption— Profits of Land. ; 

[19 All. 281 i 
^ee Special OR Second Appeal— Small I 
Cause Court Suits— Profits of 1 
Land. i 

[21 Bom. 248 ‘ 


[17 Mad. 30a 

(1) ASSICi/NMENT OF, AND SUPfS ON, 
PUOMISSOKY NOTES. 

1 . — Nefjyt uihlc InstvH.msn te'^iet ( XX VI of 1 881}, 
.s\ 46 — Ejfect of an, invalid endorsement of 
niissory note hy 2^eiyee—Xote recovered htj, hut iutt 
re-indorsed to, the jjayee.] Tiie defendant gave 
plaintiff a promissory note payable on demand. 
The plaintiff endorsed the noie to a third party, 
a creditor of his, who sued the defendant on the 
note on his refusal to pay. 'ihe defendmt plead- 
ed that it had been agreed between the payee and 
himself that the note should nob take effect until 
the payee had performed certain conditions which 
remained unperformed. The suit wa.s according- 
ly dismissed. The plaintiff thereupon paid the 
endorsee and took back the note, which, however, 
was not redndorsed, and instituted the present 
suit against the defendant, who pleaded that the 
property in the note was not vested in the origi- 
nal plaintiff so as to enable him to maintain the 
suit. On the decease of the plaintiff before the 
trial, his sons were substituteti as plaintiffs: — 
Ileld^ that, although the property iu a promissory 
note payable to order on demand passes by en- 
dorsement and delivery. (Act NXYI of 1881, 
s. 46), the endorsement in this case had been de- 
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PROMISSORY '^OH^—ci^noludcil. 

(1) ASSIGNMENT OF, AND SUITS ON, PRO- 
M I S30 RY N 0 L' E 8 — coneiudod, 

dared invalid in the suit referred to and muse 
therefore be trea^d as cancelled, and conse- 
quently the propeUy in the note was vested in 
the plaintiff at the date of the suit so as to enable 
him to mairitain it. Mabbiuthu Pzllai v. 
Keishnasami Chetti. 

[17 Mad. 197 

2. — Nerjotiatioii — 1)}/ pciijee of all 
his propto'ty 'Vi'dud'ing the proinissory note — 
Ahsence of endorsement — Negothihle InstriLments 
Act {XXVI of 1881 ), ss, 8 ami 9.] A promissory 
note payable to payee or order cannot be nego- 
tiated by the mere assignment by the payee of 
ail his property including the note. Pattat 
Amladi Marar v. Krishnan^ I. L. R. 11 Mad. 
290, followed. Abboy Chetti v. Raaiachandra 
Rah. 

[17 Mad. 461 

3. — Gotitemporaneous collateral agreement con- 
sistent loHli the terms of the promissory note — 
Piglit of suit under Chap. XXXIX, Civil Prone- 
dure Gode ] The plaintiffs advanced money to 
defendant for the supply of certain goods. On 
defendant's failure to supply the goods, plaintiffs 
pressed for repayment, and a promissory note 
payable on demand for the amount due wuis 
executed ; at the same time an agreement was 
entered into by defendant to liquidate the amount 
due on the promissory note by fortnightly con- 
signments, the consignment to be made within 
fourteen days of the date of the promissory note. 

On defendant’s failure to send the consignments 
as promised, a suit was brought under Chap. 
XXXIX, Civil Procedure Code that the 

suit was rightly filed under Chap, XXXIX ; that 
the agreement to liquidate the amount due bj" 
fortnightly consignments w'as a collatertul under- 
taking consistent with the existence of the note 
containing an absolute promise to pay ; that such 
collateral agreement was no answer to the suit 
on the promissory note ; and that the plaintiff was 
entitled to a decree. Simon v, Maho:v[ed Sheriff, j 

[19 Mad, 368 | 

PROPERTY. j 

at disposal of Government. ! 

See Right of Suit — Property at Dis- i 
posAL OF Government. ! 

[19 Bom. 668 

See Treasure Trove. 

[19 Bom. 668 

, Defective description of. 

See Registration Act, s. 21. 

[18 Mad. 364 

found on accused. 

See Criminal Procedure Code, s. 517. 

[24 Calc. 499 


! PROPERT^-coneluded, 

in different districts. 

See Jurisdiction — Suits for Land — 
Property in Different Dis- 

TRICTS, 

[16 All. 359 
[17 All. 483 

■, Injury to enjoyment of. 

See Cases under Right of Suit- 
Injury TO Enjoyment of Pro- 
perty. 

— ^ — , Obstruction to rights of. 

Sec Injunction — Speci^vu Cases— In- 
jury OR Obstruction to Rights 
OF Property. 

[19 Bom. 26 9 

seized by Police. 

Sec Criminal Procedure Code, s. r)2;> 

[22 Calc. 761 

PROPRIETOR, 

See Land Registration Act, s. 38. 

[24 Calc. 404 
Sec SoNTHAL Pbrgunnahs Settlement 
Regulation, ss, U and 25. 

[22 Calc. 473 

PROSTITUTION. 

See Penal Code, s. 372. 

[21 Calc. 97 

See Penal Code, s. 373. 

[18 AU. 24 
[22 Calc. 164 

PROVINCIAL SMALL CAUSS 
COURTS ACT (IX OP 1887), 

See Munsif, Jurisdiction of. 

[20 Mad. 155 
See Cases under Small Cause Uourt, 
Mo F us SI L. 

See Cases under Special or Second 
Appeal— Small Cause Court 
Suits. 

, s. 15, 

See Valuation of Suit— Suits. 

[24 Calc. 661 

, s. 16. 

See Munsif, Jurisdiction of, 

[19 Mad. 477 

, s. 23. 

See Munsif, Jurisdiction of. 

[23 Calc. 425 
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:provincial small cause 

COURTS ACT (IX OP 1887) —concluded. 
, s. 25. 

.S'V Letters Patent, High Court, 
CL. 15. 

[17 Mad. 100. 

Sec Revision — Civil" Cases ~ Shall 
Cause Court Cases . 

[16 All. 476 
[17 All. 422 
[21 Bom. 250 

• , s. 27. 

^ec Letters Patent, High Court, 
CL. 15. 

[17 Mad. 100 

* — - — s. 35. 

See Munsif, Jurisdiction of. 

[17 Mad. 445 

PROVOCATION, GRAVE AND SUD- 
DEN. 

See Culpable Hohicide. 

[18 All. 497 

PROVOCATION TO RIOTING. 

See Penal Code, s, 153. 

[18 Bom. 758 

PUBLIC BODY, DELEGATION OP 
POWERS TO. 

See Ports Act, s. 6. 

[17 Mad. 118 

PUBLIC DEMANDS RECOVERY ACT 
(BENGAL ACT VII OP 1880). 

Bee Appeal— Orders, 

[22 Calc. 419 

See Limitation Act, Act. 12. 

[23 Calc. 775 
[L. R. 23 I, A. 45 
See Review— Power to Review. 

[22 Calc. 419 

1.— S. 2.— -Bengal Act VII of 1368, . 5 . 8 — , 
■Oertijicate of sale — Evidence of sufficiency of service 
of notice of sale— ^ Act XI of 1859.] Secfciou 2 of the I 
Public Demands Recovery Act (Bengal Act VII of I 
1880), which enacts that thab Act, so far is con* 
eistent with the tenor thereof, shall be construed 
as one with Act XI of 1869 and Bengal Act YU of 
1 868 ” does not extend the effect of s. 8 of Bengal 
Act YU of 1868 to a sale-certificate granted 
under s. 19 of Bengal Act VII of 1880, so as to 
make such a certificate conclusive evidence of the 
-6ufS.oiency of the service of the notices of sale 
under the last-named Act. PuLiN Chandra i 
IlOY -y, AEBAR EoSSEIN. I 


PUBLIC DEMANDS RECOVERY ACT 
(BENGAL ACT VII OP 1880) — concld. 

2.-— S. 2 and S. S.— Bengal Act VII of 1868. 
s. 2 — Sait to set aside certifieate and sale for 
arrears of cesses — Big Id of suit — Ai)2)eal.'\ Xo 
suit will lie to set aside the sale of a property 
sold in execution of a certificate issued by the 
Collector for arrears of cesses, where it is found 
I by the Court that there was an unsatisfied arrear 
I at the time of the sale. The only remedy of ,hhe 
I judgment-debtor, w'hose property has been sold, 
j IS by way of an appeal to the Commissioner 
j under s. 2 of Bengal Act VII of 1868. Sadhu- 
! saran Slngli v. Panoltdeo Lai, I. L. R. 14 Calc. 

1, followed. Troyluckho Nath Mozumdar r. 
Pahar Khan. 

[23 Calc. 641 

5 S. 7ands. 10. — Sale for arrears if ccsxts 

— Collectors certificate f If 'cot of^ after notice of It.'] 
According to the true construction of s. 7 of 
Bengal Act VII of 1880, there is no foundation 
for a sale thereunder, until a certificate has been 
made by the Collector strictly in the manner pre- 
scribed thereby, specifying the sum due and the 
person from whom it is due : — Held, that such 
certificate when duly made, has. after service 
of notice thereof under s. 10, the effect of a 
decreeso far as regards the remedies for enforcing 
it. Baijnath Sakai v, Ramgut Singh. 

[23 Calc. 775 
[L. R. 23 I. A. 45 

PUBLIC DOCUMENTS. 

See Evidence Act, s. 74. 

[20 Mad. 189 

PUBLIC FUNCTIONS. 

See Penal Code, s. 186. 

[22 Calc. 286, 596 
^ [23 Calc. 896 

PUBLIC HEALTH, OFFENCE AF- 
FECTING. 

— Penal Code, s. 269 — Xcgllgcnt Act — Befusal 
to allow gjerson suffering from infectious disease 
to ho rentwed to a hosjfital.] Where a mother 
refused to allowher daughter suffering from small- 
pox to be removed to a hospital in accordance 
with an order made by the District Magistrate, 
unless she accompanied her, and was convicted of 
an offence under s. 269 of the Penal Code by the 
District Magistrate : — Ileld^ that no unlawful or 
negligent act had been committed within the 
meaning of s. 269 of the Penal Code. Cahoon v, 
Mathews. 

[24 Calc. 494 

PUBLIC HIGHWAY, ROAD, STREET 
OR THOROUGHFARE. 

See Bombay District Municipal Act, 
1873, s. 17. 


[21 Calc. 350 


[20 Bom. 146 
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PUBLIC HIGHWAY, ROAD, STREET 
OR THOROUGHFARE- concluded, | 

See Land Acquisition Act, 1870, ss. 

13 AND 24. 

^ * [L. R. 24 I. A. 177 | 

[25 Calc. 194 i 

! 

Allowing water to remain on. ^ ; 

•SW' Boaibay District Municipal Act, 
1873, s. 54. 

[20 Bom. 83 

— — ; E croacliment on, i 

Sr > ■ Ll N 1 '1' A T I ON A C 'I' , A RT . 1 -1 9 . | 

[19 Mad. 154 i 

i 

, Obstruction to. i 

See Bombay District Municipal Act, | 
1873, s. 42. i 

[19 Bom. 212 | 

Snt Jurisdiction op Civil Court— ' 
Processions. I 

[24 Calc. 524 
[18 Bom. 693 

See Jury — Jury under Nuisance Sec* 
rioNs OP Criminal Procedure 
Code. 

[18 All. 158 

Nuisance— Under Criminal Pro- 
cedure Code. 

[24 Calc. 395 I 

See Nuisance — Public Nuisance i 
UNDER Penal Code. 

[20 Mad. 433 j 

See Right op Suit-Obstruction to 
Public Highway. 

[18 Bom. 693 
[22 Calc. 551 
[24 Calc. 524 

3 Rash riding on. 

See Penal Code, s. 279. 

[19 Bom, 715 

PUBLIC OFFICER. 

See Attachment ~ Subjects op At- 
tachment-Salary. 

[24 Calc. 102 

See Stamp Act, Sch. I, Art. *22. 

[19 All. 293 

Suit against. 

See Civil Procedure Code, s. 424. 

[24 Calc, 584 


PUBLIC PLACE. 

See Penal Code, s, 169, 

[17 All. 166 

PUBLIC POLICY, 

, Agreement contrary or not to. 

See Contract Act, s 23 — Illegal Con. 
tracts— Against Public Policy. 

[17 Mad. 9 
[23 Calc. 645 

[18 Mad. 374 

See Costs— Taxation of Costs. 

[17 Mad. 162 

See Executor. 

[22 Calc. 14 

PUBLIC PROSECUTOR. 

, Discretion of. 

See Witness— Criminal Cases — Exa- 
mination OP Witnesses. 

[16 All. 84 

PUBLIC RECORD. 

See Evidence Act, s. 35. 

[23 Calc. 366 
[21 Bom. 695 

PUBLIC SERVANT. 

See Palse Evidence — Fabricating 
False Evidence. 

[19 All. 305 

See Illegal Gratipication. 

[21 Bom. 517 

See Small Cause Court, Mofussil— 
Jurisdiction— Government, Suits 

AGAINST, 

[18 Mad. 395 

, Assaulting, in discharge of duty. 

See Penal Code, s, 332. 

[18 Ail. 246 

3 Disobedience to order of. 

See Contempt op Court — Penal Code, 
s. 174. 

[20 Mad. 31 

See Nuisance — Public Nuisance 
UNDER Penal Code. 

[19 Mad. 464 

Obstructing. 

See Penal Code, s. 186. 

[22 Calc. 286, 596, 759 
[23 Calc. 896 
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PUBLICATION. 

See Defamation. 

[18 Bom. 205 
[19 Bom. 703 

PUBLISHER. 

See Printing Presses'and Niavseaper 
Act. 

[23 Calc. 414 

PURCHASE-MONEY. 

See Pre-emption-— Pupchase-Money. 

[18 All. 262 
[19 All. 256 

, Application to set off. 

See Limitation Act. Art. 171) — Step in i 
Aid of Execution. 

[23 Calc. 196 

, Computation oL 

See Stamp Act, Sch. I, APcT. 16. 

[18 Bom. 175 

, Default in payment of. 

See Appeal— Execution of Decree — 
Parties to Suits. 

[18 Mad. 439 

, Payment of, into Court. 

See Civil Procedure Code, s. 307. 

[20 Bom. 745 

See Practice— Civil Cases— Sale by 

ilEGISTUAR. 

[21 Calc. 566 

, Receipt for. 

See Registration Act, s. 17. 

[21 Bom. 533 

, Suit for recovery or refund of. 

See Benami Transaction — General 
Cases. 

[19 Mad. 60 

See Limitation Act, Art. 97. 

[18 Mad. 173 

See Li.mitation Act, Art. 132. 

[18 Bom, 48 

S ee PRE-EMPTION~PURCH ASE-MoNBY. 

[18 All. 262 

See Sale in Execution of Degree — 
Setting aside Sale— Rights of 
Purchasers. 

[17 Mad. 228 
[18 Bom. 594 


PURCHASB-MONEY-rT?G///(A^7, 

See Vendor and Purchaser— Pur- 
chase-Money and other Payments 
BY Purchaser. 

[19 AIL 489 
- [24 Calc? 897 
[21 Bom. 827 

^ See Vendor AND Purchaser— Vendor, 
Rights and Liabilities of. 

[18 Bom.^48 

PURCHASER. 

See Certificate of Administp.ation 
— Issue op, and Right to, CertI' 

FICATE, 

[18 Bom. 315 

See Civil Procedure Code, s. 2-i I — ■ 
Parties to Suit. 

[16 All. 286 
[17 All. 222 
[24 Calc. 62 

See Limitation Act, Art. 134. 

[19 Bom. 140 
See Parties— Parties to Suits— Pur* 
chasers. 

[24 Calc. 334 

See Res judicata — Parties — Same 
Parties oPt their Representa- 
tives. 

[IS Mad. 13 

See Sale in Execution of Decree- 
Setting aside Sale— Irregulaig 

ITY. 

[22 Calc. 802 

, Liability of. 

See L AN DLO R D AN D T E N A N T — LIABIL- 
ITY FOR Rent. 

* " [19 Bom. 528 

See Sale for Arp. ears of Rent- 
Rights AND Liabilities of Pur- 
chasers. 

[21 Calc. 169 

Sec Vendor and Purchaser— Notice. 

[19 Bom. 391 

, Suit by assignee of. 

See Limitation Act. Art. 138. 

[18 Mad. 144 

, Title of. 

See Sale in Execution of Deop.ee— 
Purchasers, Title of. 

[19 All. 188 

with leave to bid. 

Sec Mortgage-Sale of Mortgaged 
Property— Purchasers. 

[18 Mad. 153 
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PURCHASERS, RIGHTS OP. 


PURCHASERS, RIGHTS 0¥-~coneluded. 


See Cases under Benami Transac- 
tion— Certified PlJRCHASERS. 

See Bengal Cess Act, s. 47. 

» [24 Calc. 27 

See Easement. 

[18 Bom. 382 


See Sale in Exegction of Decree- 
Invalid Sales— Sale pending 
Appeal. 

[23 Calc. 857 

See Sale in Execution of Decree- 
Mortgaged Property. 

[22 Calc. 909 . 


See Estoppel— Estoppel by Conduct. 

[22 Calc. 909 
[L. R. 22 I. A. 129 

See Hindu Law— Joint Family— Pow- 
ers OF Alienation by Members — 
Other Members. 

[21 Bom. 797 

See Cases under Hindu Law— Joint 
Family — Sale of Joint Family 
Property in Execution of Decree 
AND Rights of Purchasers. 

See Hindu Law— Partition— P tiGHT to 
Partition— Purchaser irom Co- 
parcener. 

[20 Mad. 243 

[21 Bom. 797 

See Hindu Law — Widows — Decrees 
against Widow as Ubpresenting 
Estate or Personally., 

[22 Calc. 974 

See Interest —Miscellaneous Cases 
—Arrears op Pent. 

[24 Calc. 37 

See Khoti Settlement. 

[20 Bom. 78 

jSdJd? Limitation Act, Art. 144 — Ad- 
verse Possession. 

[19 Bom. 620 

See Cases under Mortgage -Sale of 
Mortgaged Property— Purchas- 
ers. 

See Mortgage— Accounts. 

[20 Mad, 120 

See Right op Way. 

[19 Bom. 797 

See Cases under Sale for Arrears of 
Pent — Rights and Liabilities 
OF Purchasers. 

See Sale fob Arrears op Rent — Sur- 
plus-Proceeds of Sale. 

[24 Calc. 746 

See Sale for Arrears op Revenue — 
Incumbrances. 

[24 Calc. 334 

See Cases undeb Sale for Arrears of 
Revenue — Purchasers, Rights 
AND Liabilities op. 


See Cases under Sale in Execution 
OP Decree— Setting aside Sale — 
Rights op Purchasers, 

See Cases under Vendor and Pur- 
chaser. 


QUESTION OP PACT. 


See Appeal to Privy Council— Cases 
IN WHICH Appeal Lies or noi— 
Concurrent Judgments on Fact, 


[23 Calc. 9±8 
[L. R. 23 I. A. 102 

See Letters Patent, High Court, 
H.-W. P., CL. 10. 

ri7 All. 475 


See Cases under Privy Council, 
Practice of— Concurrent Judg- 
ments ON Fact. 


See Remand— Oases 
Remand. 


OF Appeal aftee: 

[19 Mad. 422 


See Cases under Revision— Criminal 
Cases— Questions of Fact. 


See Small Cause Court, Presidency 
Towns— Practice and Procedure 
—altering, Setting aside, or Re- 
versing Decree. 

[19 Mad. 96 


See Cases under Special or Second 
Appeal — G-rounds of Appeal- 
Questions OF Fact, 

See Superintendence op High Court 
—Civil Procedure Code, s. 622. 

[20 Bom. 630 

See Vendor and Purchaser— Comple- 
tion op Transfer. 

[22 Calc, 179 


question op law. 

Appeal to Privy Council — Cases 
in which Appeal Lies or not — > 
Substantial Question op Law. 

[21 Calc. 484 
[20 Bom. 699 
See Special or Second Appeal — 

GrEOUNDS OF APPEAL — EVIDENCE, 

Mode of Dealing with. 

[19 Mad, 486 


W, D 


DO 
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QUESTION OP LAW — conoludad. 

See Special or Second Appeal— 
Peooedure in Special Appeal. 

[18 Bom. 679 
[19 Bom. 331 

QUESTIONS OP LAW '^AND PACT. 

See Special or Second Appeal— 
Grounds of Appeal — Evidence. 
Mode op Dealing with, 

[21 Bom. 91 

QUO WABRANTO, WRIT OP, 

See Calcutta Municipal Consolida- 
tion Act, s. 31. 

[22 Calc. 717 

RAILWAY. 

— ^ — j Cattle straying on. 

See BTagistrate, Jurisdiction of— 
Special Acts— Railways Act. 

[18 Mad. 228 

RAILWAY COMPANY. 

, Liability of. 

See Limitation Act, Art. 30. 

[19 Bom. 165 

1, —Iiailioays Act {IX of ss, 1'2 and 

— Oontniot Act (IX of 1872), .v.?. 151, 1.52 and 161 — 
Carriers Act {III of \^^t'))-~Lia'biUty of Raihoay 
Gomf allies as bailees.] Subject to the provisions 
of Act IX of 1890, the responsibilifej of Railway 
Companies for loss of goods delivered to them 
for carriage is that of a bailee under ss. 151, 152 
and 161 of the Indian Contract Act. In a suit | 
for damages occasioned by such a loss, the plain- ! 
tiff need not prove how the loss occurred, but on ! 
proof of the loss, the company will, in absence i 
of proof of any ground upon which it can be i 
oxonerated, be liable as a bailee. Sesham ! 
Patter r. Moss. 

[17 Mad. 445 

2. —Rnilwa7js Act (IV (>/•’ 1879), .!?. W—Loss of 
goods liability of company — Declaration of 
value and nature of goods and payment of i-n^ 
■creased cUarge.] In January, 1890, a box con- 
taining rupees was delivered by the plaintiffs to 
the defendant company in Bombay to be carried 
to Saugor, From the evidence it'apneared that 
the plaintiffs did not intend to insure the box. 
The box was taken to the booking office at the 
station, and the parcel clerk asked what it con- 
tained, and was told that it contained coin, and 
he learned casually that the amount was Rs. 6 000 
The clerk charged Rs. 18-1-0 for the box, which 
was the “ treasure rate ” for carriage. This sum 
was- paid, and the box was duly despatched, but 
was lost or stolen in the course of transit. The 
plaintiffs sued to recover the Rs. 6,000. The de- 


RAILWAY COMPANY— 

fendants contended that, having regard to the 
provisions of s. 11 of Act IV of 1879, they were 
not liable, inasmuch as (1) the contents of the 
box had not been duly disclovsed, nor (2) had an 
increased charge been paid. " The plaint^s ob- 
,taiued a decree in the lower Court. On appeal, 
held (reversing the decree) that the defendant 
company was not liable (1) because there was no 
sufficient declaration of the value and contents 
of the box ; (2) because the sum paid by the 
plaintiffs for the carriage of the box was the 
ordinary charge for treasure, and was not the in- 
creased charge which under s. 11 of Act VI of 
1879 should have been paid in order to make the 
company liable. Great Indian Peninsular 
Railway Co. v. Raisett Chandmull. 

[19 Bom. 165 

RAILWAYS ACT (IV OF 1879). 

, s. 11. 

See Limitation Act, Art. 30,' 

[19 Bom. 165 

See Railway Company. 

[19 Bom. 165 

, S. 72. — Contract saving liability of com- 

p any for loss of goods carried, by it — “ Risk note!] 
The contract embodied in what is commonly 
known as a risk note,” i,e., a contract whereby 
in consideration of goods being carried by a rail- 
way company at a reduced rate, the consignor 
agrees that the company shall be free of all 
responsibility for any loss or damage to th^ goods, 
is a valid and legal contract witbin the terms of 
s. 72 of Act IX of 1890. Suntokli Rai v. Dast 
Indian Railtoay Co., 2 Agra, 200, distinguished. 
East Indian Railway Co. v. Buntad Ali. 

[18 All. 42 

RAILWAYS ACT (IX OP 1890). 

, ss. 72 and 76. 

See Railway Company. 

[17 Mad. 445 

, s. 75.-X lability of railway company for 

loss of yoods.] (1) The words “ loss, destruction or 
dejierioration” in s. 75 of the Indian Railways Act, 
IX of 1S90, include loss caused by the criminal 
misappropriation of the parcel by a servant of 
the railway administration in charge thereof. 
(2) Under s. 75 of that Act, it is necessary that 
both the value and contents of a parcel (if over 
Rs. 100 in value) should be declared before the 
railway administration can be held liable in 
respect thereof. (.3) The payment by a consignor 
of silver coin of the specie rate required by the 
general regulations of a railway company to be 
paid for the carriage of such goods is not such a 
payment as satisfies the requirements of s. 75 of 
the Indian Railways Act, IX of 1890. Balaram 
Harichand V . Southern Mahratta Railway 
Co, 

[19 Bom. 1-59 



( 1029 ) 


DIGEST OF CASES 


( 1030 ) 


:BAILWAYS act (IX op ; 

, s. 77. — ^’otice of suit— Agent of Manager | 

— TrafiG Superintendent — Civil Procedure Code 
(1882), ss, 147 and 149 — Practice— Plead mg The 
Traffic Superintendenfc is nob the Manager’s agent, 
:and Ts^otice to hinnis nob notice bo the railway ad- 
ininisbratioa within s. 77 of the Indian Railways 
Act (IX of 1890). Under s. 77 of the Indian 
Railways Act, it is nob necessary for the defenji- 
nnt to plead want of notice of action in order to 
avail himself of it, bub he may raise the objection 
nt the hearing. Secretary of State for India 
Dip Chand Poddar. ' 

[24 Calc. 306 ; 

5 S. 113. — P.roess charge and fare, Non- ' 

/pagment of — Power of Magistrate to imgjose Imprts- j 
enment in default — Fine — Imprisonment,'] Se3- 
tion 118, sub-section i of the Indian Railways Act, 
(IX of 1890) which directs that on failure to pay 
■on demand excess charge and fare when due, the 
amount shall on application be recovered by a i 
'Blagistrate as if it were a fine, does nob authorise 
the Magistrate to impose imprisonment in default. 
The excess charge and fare referred bo in the 
section is nob a fine, though it may be recovered 
as such. Queen-Empress v, Kutrapa. 

[18 Bom. 440 

Queen-Empress v, Subramania Ayyar. 

[20 Mad. 385 

, s. 125. 

.See Magistrate, Jurisdiotion of— 
Special Acts— Railways Act, 

[18 Mad. 228 

HATIPICATION. 

See Arbitration— Awards— Validity 
OF Awards and Ground for Set* I 

TING THEM ASIDE. j 

[24 Calc. 469 I 

:rbceipt. ; 

for CounsePs fees. ! 

See Stamp Act, Soh. II, Art. 15. ! 

[16 All. 132 I 

! 

for purchase-money. i 


RECEIVER. 

See Costs — Special Cases — Attorney 
AND Client. 

[21 Calc. 85 

See Practice— Civil Cases — Sale by 
Receiver. 

[21 Calc. 479 

, Application for appointment of. . 

fiee Parties— Paeties to Soits— E.te- 
cdtors. 

[19 Bom. Sc 

, Application to restrain, parting 

with funds. 

See Practice — Civil Oases— Stay of 
Proceedings. 

[21 Calc. 561 

, Attachment of money in hands 

of. 

See Attachment— Mode of Attach- 
ment AND Irregularities in 
attachment, 

[21 Calc. 

, Liability of, to account. 

See Appeal to Privy Council— Ef- 
fect OF Privy Council Decree 
CR Order. 

[22 Calc. 1011 
[L. E. 22 I. A. 203 

3 Lien of. 

Execution of Decree — Orders 
AND Decp-ees of Privy Council. 

[22 Calc. 960 

, Order refusing to appoint. 

See Appeal to Privy Council— Oases 
in which Appeal Lies or not — 
Finality of Degree or Order. 

r22 Calc. 928 


Power to appoint. 

See Hindu Law— Widow— Interest in 
Estate op Husband— By Inheri- 
tance. 

[19 All. 235 


See Registration Act, s. 17. 

[21 Bom. 533 

for mortgage-debt. 

See Registration Act, s. 17. 

[IS All. 338 
[19 Mad. 288 

for rent. 

See Evidence — Civil Oases — PtENT 
Receipts. 

[24 Calc, 251 


I ^Avfmntment of receiver -Temporary in- 
iunctlon—Givil Procedare Code (1882), ss.^ and 
503.1 'LliG distinction between a case m which 
a temporary injunction may be granted and ^ 
-ase in Avhich a receiver may be appointea. 
is that while in either case, it must be shown 
that t'a’e property should be preserved from 
waste or alieuatiou ; in the former case, it would 
be sufficient if it be shown that the plaintiff 
in the suit has a fair question to raise _ as to 
the existence of the right alleged ; while in the 
iatter case, a good primd facie tu-le nas^ to be 
made out Sidhesioari Dabi v. Alhoyesioari Daoi. 
[ L, R. loOalc, 818, approved. An order of 
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RECEIVER —eontlnued. • 1 

the lower Court for appoiufcraeut of a receiver 
under s. 503 of the Civil Procedure Code, Act XIV 
of 1882, was set aside, and an order for a tem- 
porary injunction under s. 492 - of the Code 
granted. Ohandidat Jha r. PadmaNxVad 
Singh. 

o [22 Calc. 459 

2, —GivH 'Procedure Gocle (1882). .v. 503 — Ap- 
voirtmoit of receiver — Waste or vrisajqn'oprietiou 
of 2)rop3rty as a ground for appointing a receiver.'] 
The fact that the acts complained of amount to 
misappropriation rather than waste makes no 
difference for the purposes of s. 503 of the Code 
of Civil Procedure. Hanumayva v. Venkata- 

SUBBAYYA. 

[18 Mad. 23 

3. — Administration, Suit for — Receiver appoint* 
ed zvherc executor is in p>ussession — Suit against 
executor where lolll not proved— Will of Malta* 
medan testator.] The rule of the Court of 
Chancery, that a receiver will not be appointed 
against an executor unless gross misconduct was 
shown, is not applicable to the case of an exe- 
cutor of the will of a Mahomedan. Hafizabai 
V. Abdul Karim. 

[19 Bom. 83 

^,—Jarlsdiction of District Judge to appoint 
receiver — Civil Procedure Code (1882), ss. 503 and 
506.] A District Judge has no jurisdiction to 
appoint a receiver of properties which are the 
subject of a suit or attachment in other Courts, 
even though such Courts may have been subordi- 
nate to his Court. (Sections 503 and 505 of the 
Civil Procedure Code reviewed.) In a suit upon 
a mortgage, the mortgaged property was directed 
to be sold, and the time of grace had expired. An 
application was then made by the judgment-debt- 
or to the Court of execution for the appointment 
of a receiver under s. 503, both as regards the 
mortgaged property as well as other properties 
belonging to the judgment-debtor ; — Jlehi^ that 
the Court had no power to appoint a receiver of 
properties other than the subject-matter of the 
suit, and as regards the mortgaged property a 
receiver could not be appointed on the mere 
ground that the property would not fetch so much 
by forced sale as it would by sale under a private 
contract. Latafutt Hossein r. Anunt Chow- 

DHRY. 

[23 Calc. 517 

5. — Civil Procedure Code (1882), s. 605 — Poioer 
of District Court under s. 505 as to agypointment 
of receiver,] The concluding words of s. 505 of 
the Code of Civil Procedure— or pass such order 
as it thinks fit ” — must be read as controlled by 
the words preceding them, and do nob confer 
upon the District Court thepow’^er itself to appoint 
a receiver not nominated by the Subordinate 
Court. Amab Nath v. Raj Nath. 

[18 All. 453 

Q,'— Appointment of a receiver — Kommation hy 
Sn'bordinate Courts with grounds of nomination— 
Sanction of the District Judge— Order passed hy 


RECEIVER — continued, 

the District Judge — Power to review — Civil Proee-^ 
dure Code (1882), .s-. 505,] The District Judge- 
made an ex‘parte order for the appointment of a 
receiver under s. 505 of the Civil Procedure Code 
(Act XIV of 1882). Subsequently it having been 
shown to the Judge that the nomination made- 
by the Subordinate Judge on which the order 
\Yas passed was incorrect, the District Judge made 
an order admitting a review. The plaintiff ap- 
pealed to the High Court. Without deciding 
whether an appeal would lie against the order 
of the District Judge, the High Court dismissed 
the appeal, holding that the order of the District 
Judge having in the first instance been ex parte 
he had clearly the power to review it. The words 
of s. 505 give the District Judge full discretion 
to pass such order as the circumstances of the 
case in all their bearings require ; the “ nomina- 
tion ” in that section is equivalent to the condi- 
tional appointment of a receiver which the 
District Judge can accept or reject, or modify. 
CHUNILAL HaJARIMAL V. SONIBAI. 

[21 Bom. 328 

7. — Duration of receivership — Diseretio?t of 
Court — Practice*- Variance hetween jndgmoit and 
decree — Civil Procedure Code, s. 206. J It ia 
within the discretion of a Court appointing a 
receiver in a suit to order that the office should 
continue permanently after the decree when such 
continuance is necessary, or for so long as it may 
be so. A decree of the High Court declared it to- 
be necessary that a permanent appointment 
should be made of a receiver and manager of 
the estate allotted by the Government to the 
family of the deceased Maharajah of Tanjdre. and 
directed that fresh appointments to the receiver- 
ship should be made from time to time as occa- 
sion might require during the life of the senior 
widow, under whose management the estate had 
been originally placed, and the lives of the co- 
widows surviving her, or for so long as the Court 
might consider necessary : — Held, that the decree 
directing the permanent receivership w^as not in 
variation of the judgment which it purported to 
follow ; that the Court had a discretion to maker 
such an order when necessary for the preserva- 
tion of the estate : and that so doing was in 
accordance wdth the practice ; there being nothing 
to prevent the Court from giving the manage- 
ment to the senior widow living at the time, 
if she should be fit to rcanage the estate on behalf 
of all interested iu it. Mathusri Umamba Boyi 
Saiba V . Mathusri Dipamba Boyi Saiba. 

[19 Mad. 120 
[L. R. 23 I. A. 28 

I 8 . — Duties and liahility of receiver — Civil 
Proced-ure Cade (1882), s. 603 — Costs.] A receiver 
appointed under s. 503 of the Civil Procedure 
; Code (Act XIV of 1882), to collect the rents 
of an estate, is bound to make good a lose 
caused to it by a breach of his duties. A receiver 
is not justified in delegating or entrusting to 
another a duty entrusted to him by the Court. 
He should in all important matters apply for and 
obtain the direction of the Judge who jippoints 
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KEOEIVER- coRcliided, j 

kim. A receiver is entitled to liis costs, charges, 
and expenses, properly incurred in the discharge 
of his duties. Balaji Narayan Pat yardman 
i?. Ramchandra Govind Kanade. 

^ [19 Bom. 660 

9. — Duties and llahilities of Tecelver — Deceiver 
appointed lij Court 'tnider s, 503 of Oivil Proce- 
Rltire Code (1882) — Misappropriation hy receiver 
if money collected by him — Liability for loss so 
caused — Givil Procedure Gode (1882), s, 258 — 
Effect of as to satisfaction of decree and discharge 
of j udgment-debtor.'] In execution of a decree 

a receiver was appointed to coliect certain rents i 
due to the judgment-debtor. Some of the judg- ! 
meat-debtor’s tenants paid the rents due by them i 
into the hands of the receiver, but the receiver i 
did not pay the money into Court: — Held by i 
Muttusami Ayyar, j. — In cases in which a i 
receiver, appointed at the instance of the judg- j 
■ment'Creditor under s. 508 of the Code of Civil | 
Procedure, misappropriates moneys collected by | 
him, the decree is not satisfied pro tanto, but the ; 
loss falls on the estate or its owner, subject to the j 
receiver’s liability. Orr v. Muthia OHiiiTTi. | 

[17 Mad. 501 | 

Ileldf on appeal under the Letters Patent, ! 
'Shephard, J., that the payment by the tenants ! 
to the receiver did not pro tanto discharge the ; 
judgment-debtor from liability under the decree:— I 
Held, per Davies, J,, that payment by the tenants 
to the receiver pro tanto discharged the judg- 
ment-debtor from liability under the decree. 
Huthia Chetti V. Orr. 

[20 Mad. 224 

The Judges differing in opinion the case was 
referred under s. 575 of the Code to Collins, 0. J., 
who agreed with the decision of Shephard, J. 

10, — Position and power of veGeiver — Agree- 
.-ments entered into with one party to a suit — Con- 
tempt of Court — Attorney, Improper conduct of."] 

A receiver appointed by the Court entered into 
two private agreements, one prior to, the other 
-subsequent to, the date of his appointment, with 
one of the defendants in the suit, restricting and 
controlling his powers. Neither agreement was 
at any time brought to the notice of the Court : — 
Held, this was a gross contempt of Court, for 
which the parties were liable to committal. A 
receiver is a servant of the Court, and has only 
-such power and authority as the Court may choose 
to give him. Manick Lall Seal v, Surrut 
COOMAREE DASSEE. 

[22 Calc. 648 

REGOGNIZANCB TO KEEP PEACE. 

l.—Griminal Procedure Code (1882), s. 107 — 
Jurisdiction of Magistrate — Temporary residence 
of offender.’] In a case where an accused was 
430 und over to keep the peace by the Deputy 
Magistrate of the district in which the accused 
was temporarily residing at the time when the 
Magistrate received information aud instituted 
proceedings against him : — Held, that although 


BECOONISANCE TO KEEP PEACE - 

concluded, 

the accused permanently or habitually resided in 
another juri.sdict;ion, he was sufficiently within 
the jurisdiction of the Magistrate within the 
meaning of s. 107 of the Criminal Procedure 
Code. Shama Charan Chakravarti Katu 
Mundal. , 

[24 Gale. 344. 

2. — Criminal Procedure Code (1882), s. 106 — 
Hag ist rate, Jurisdiction of —Procedure to he fol- 
lowed by Magistrate trying a case when he is not 
empowered to hind the accused down under s. 106 
of the Criminal Procedure Code.] An Honorary 
Magistrate exercising third class powers tried an 
accused on a charge of criminal trespass and 
convicted and sentenced him to pay a fine of 
Rs. 10, or in default to suffer seven days’ rigorous 
imprisonment. He further submitted the case to 
the District Magistrate with a recommendation 
that the accused should be bound do wn to keep 
the peace under s. 106 of the Criminal Procedure 
Code, and the District Magistrate ordered the 
licensed to furnish security : —Held, that the order 
of the District Magistrate was illegal and must 
be set aside. Before an order under s. 106 can be 
properly passed, the conviction must be by a 
Magistrate of the class mentioned in the section 
and not by a third class Magistrate, and the order 
must be passed by the Magistrate who convicts 
and passes the sentence. Mahmudi Sheikh 'c, 
Aji Sheikh. 

[21 Calc. 622 

^.—Criminal Procedure Code (1882), j. 106 — 
Magistrate acting as Appellate Court — Power 
to rctpuire security to heap the peace,] The Magis- 
trate of a district acting as an Appellate Court 
iu criminal oases cannot make an order under 
s. 106 of the Code of Criminal Procedure. Ashi 
V. Queen- Empress, I. L, R. 16 Calc. 779 ; Queen- 
Empress V. Lachman^ Weekly Notes, All (1890), 
201, referred to. Queen-E.mpress v. Ishri. 

[17 AU. 67 

RECORD. 

Entry in. 

See Oases under Ivhoti Settlement 

Act. 

RECORD, PREPARATION OP, FOR 

APPEAL. 

See Privy Council, Practice op — 
Record, Preparation of. 

[20 Mad. 395 
[L. R. 24 I. A. 194 

RECORD OP RIGHTS. ' 

See Bengal Tenancy Act, s. lOl. 

[21 Calc. 378 

See Bengal Tenancy Act, s. 102. 

[21 Calc. 38 
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RECORD OF RIGHTS-6'tmcZ^/M. | REDEMPTION- conti lined. 


See Bengal Tenancy Act, s. 108. 

[21 Calc. 521 

See Pre-emption— Right op Pre-emp- 
tion. 

[17 AIL 226 ! 

, Dispute as to entries in. 

S'jc Special or Second Appeal— Gr- 
eeks SUBJECT OR NOT TO APPEAL, i 

[21 Calc. 776 j 
[22 Calc. 477 | 
[24 Calc. 462 | 

RECORDER OF RANGOON. | 

, Court of. , j 

See Sanction por Prosecution. ! 

[22 Calc, 487 i 

, Decree of, Appeal from. 

See Appeal to Privy Council— Cases j 
IN WHICH Appeal Lies or not— 1 
Valuation op Appeal. ’ 

[24 Calc. SO i 

REDEMPTION. 

See Equity op Redemption. ■ 

See Casks under Moiitgacje — Redemp- i 

TION. i 

, Decree for I 

See Decree— Form op Decree — Mort- ■ 
gage. 

[20 Bom. 196 

See Dekhan Agriculturists Relief ' 
Act. s. 15B. 

[19 Bom. 318 

See Tsanspep. oi!’ Property Act, s. 93. ' 
[20 Bom, 279 ; 
, Effect of. i 

See Hindu Law— Maintenance— Form ; 
OF Allowance, and Calcula_tion ; 
OF Amount. ; 

[21 Bom. 747 I 

, Euidenee of. i 

See Registration Act, s. 49. i 

[19 Bom, 36 : 

Right of. i 

See Decree— Construction op Decree ' 
—Mortgage. i 

[19 Mad. 249 | 
[L. R. 23 1. A. 32 ; 

See Dekhan Agriculturists Belief ! 
ACT, s. 22. j 

[18 Bom. 739 j 


Estoppel — Estoppel by Judg.= 

MENT. 

[17 Mad. 17' 

See Limitation Act, s, 19 — AcKjN’OW- 

LEDGMENT OF OTHER RIGHTS.* 

[18 All. 458 : 

See Limitation Act, s. 20. 

[18 Ail. 2^5 

See AIahomedan Law— Debts. 

[20 Bom. 338 

See Mortgage— Accounts. 

[20 Mad. 120 

See AIortgage — Bedemption — Be- 
de mption OP Portion op Pro- 
perty. 

[20 Mad. 295 - 

See Casks under Mortgage— Bedemp- 
TiON— R ight of Redemption. 

to Mortgage— Sale oe Mortgaged' 
Property— Purchasers, 

[20 Bom. 390 ’ 

S6Y AIortgage—Sale op Mortgaged 
PPvOperty — Rights of Mortga- 
gees. 

[21 Bom. 619^ 

See Parties — Parties to Suits — 
Mortgages, Suits concerning. 

[21 Calc.^116 

See Sale in Execution of Degree — 
Invalid Sales— Death of Jude- 
ment-Debtop. before Sale. 

[19 Bom. 276 
[21 Bom. 424 

See Service Tenure., 

[18 Bom. 22. 

See Variance between Pleading and 
Proof. 

[18 Mad. 462^ 

, .Suit for. 

See Dekhan Agriculturists Relief 
Act, s, io. 

[19 Bom. 55S 

See Dekhan Agriculturisis Relief 

ACT, s. i5D. 

[20 Bom. 469 ’ 

See Hindu Law— Usury. 

[IS Bom. 227 

See Limitation Act, art. 134. 

[18 Bom. 387 
[19 Bom. 14D 
See Limitation Act, Art. 148. 

[21 Bom. 793.. 
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REDEMPTION — concluded. 

See Mortgage — Eedempt^on— Right 
OF Redemption, 

[19 All. 202 

^ See Reli:|quishment of, or Omission 
TO Sue for, Portion of Claim. 

[20 Mad. 82 

Sec Res judicata— Cause of Action; 

[17 Mad. 96 
[19 All. 202 

Sec Res judicata— Competent Court 
— Revenue Courts. 

[16 AIL 464 

See Salsette, Law Applicable in. 

[19 Bom. 680 

See Valuation of Suit— Suits. 

[19 Mad. 16 

See Variance between Pleading and 
Proof. 

[18 All. 403 

BBFSEB3NOS TO HIGH COURT- 
CIVIL GASES. 

See Practice — Civil Cases — Refep.- 
ENCE TO High Court. 


REFERENCE TO HIGH COURT— CRI- 
MINAL CAB^B-ooncUded. 

order under s. 118 of the Coie.l Section 138 of 
the Criminal Procedure Code does not authorise 
the District Magistrate to refer to the High Court 
a case in which the Sessions Court has, under 
s. 123 of the Code, refused to confirm his order 
under s. 118. If the District Magistrate, as the 
officer responsible ^or the peace of his district, i& 
dissatisfied with any such order, his proper course* 
is to ask the public prosecutor to move the High 
Court for the revision of the same. Queen-Em- 
press V . Jahandi. 

[23 Calc. 24G 

REGISTER. 

See Evidence— Civil Cases— Miscel- 
laneous Documents— Registers. 

[22 Calc. 112: 

REGISTRAR OF HIGH COURT. 

, Report of. 

See Practice— Civil Cases — Report 
OF Registrar, 

[24 Calc. 437 

, Report of, Confirmation of. 

See Hindu Law— Usury. 

[23 Calc. 89a 


[21 Bom. 806 

See Small Cause Court, Presidency 
Towns— Practice and Procedure 
— Reference to High Court. 

[20 Bom. 779 
[20 Mad. 358 

REFERENCE TO HIGH COURT-CRI- 
MINAL CASES. 

1, — Criminal Procedure Code (1882), s. 438 
— Poiver of the District Magistrate to question the 
gyropriety of finding and scntcncd ly the Sessions 
Judge — Griminal Procedure Code^ ss. 435 and 
439.J The power conferred by s. 438 read with 
g. 435 of the Criminal Procedure Code upon a 
District Magistrate to make a reference to the 
High Court refers clearly to a “ proceeding before 
any inferior Criminal Court.” By the words *‘or 
otherwise” in s. 438 the Legislature never in- 
tended to give to a Magistrate the power to ques- 
tion the propriety of a judgment or sentence by a 
superior criminal authority ; nor by the use of 
the words “ or which has been reported for orders” 
in s. 439 could it have been intended that such 
report might be made by an inferior criminal 
authority with respect to a proceeding by a 
superior authority. Queen-Empress y. Karamdi. 

[23 Calc. 250 

2. — Griminal Procedure Code (1882), s, 438 
— Poiver of the District Magistrate to refer 
to the High Court a case in which the Sessions 
Court has, under 5 . 123, refused to confirm Ms 


Sale by. 

See Practice— -Civil Cases— Sale by 
Registrar. 

T9A 566 


REGISTRATION. 

See Mortg AG E— Ma rsh a lling . 

[23 Calc. 790 

See Mortgage— Sale op Mortgaged 
Property — Pupx’Hasbrs, 

[20 Bom. 290 


See Transfer of Property Act, s. 53. 

[22 Calc. 185 

See Vendor and Purchaser— Comple- 
tion OF Transfer. 

[17 Mad. 146 

of deed. 

[19 Mad. 433 

See Gases under Registration Act. 

of name, RigM to. 

See Limitation Act, Art. 144 — Im- 
moveable Property. 

[19 Bom. 43 
See Right op Occupancy— Transfer 
OF Right. 

[24 Calc. 642 
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IIEG-ISTIIATION— i 
* Suit to enforce. 

8ee Limit ATio^r Act, s. 7. . j 

f[18 Mad. 99 

See Uegistkation Act, s. 77. 

[18 Mad. 99 

■B^EGISTRATION ACT (XIX OF 1843). 
, s. 2. 

See Registration Act, 1877, s. 60. 

[18 Bom. 332 

REGISTRATION ACT (XX OP 1866). 

See Registration Act, 1877, s. 17. 

[18 Bom. 92 

REGISTRATION ACT (III OP 1877). 

“ — — — , s. 3. 

See s. 17. 

[20 Mad. 58 
[21 Bom. 387 

■ , s. 17. 

See s. 49. 

[18 Bom. 13 

See Transfer of Property Act, s. 107. 

[22 Calc. 752 

See Vendor and Purchaser— Comple- 
tion OP Transfer. 

[22 Calc. 179 

1. -s. 17, cl. (d) . — Lease for one year at a 
rental of more than Rs. 100 — Evidence — Transfer 
of Property Act {IV of 1882), ss, 4 and 107.] 
The owner of certain land exchanged it for 
certain other land, but took a lease for one year of 
the former land and paid the rent thereof, and 
received and retained the rents of the land he 
has acquired by the exchange : — Held in a suit for 
recovery of possession on the expiry of the lease, 
that the fact that such a lease recites the fact of 
’ the exchange of the lands does n,ot evidence the 

exchange, and as such create a title in land. Nor 
does the fact that the rent reserved under the 
lease is more than Rs. 200 create an interest in 
land of Rs. 100 and more in value, so as to necessi- 
tate registration of the lease under s, 17 of the 
Registration Act. Such a lease falls under s. 107 
©f the Transfer of Property Act, the provisions 
of which section are. by s, 4 of the Act, supple- 
mental to the Registration Act. Seetharama 
Raju V. Bayanna Pantulu. 

[17 Mad, 275 

2. — s. 17 — Lease for life of the lessee.'\ A lease 
immoveable property for the life of the lessee 

is a lease for a term exceeding one year. It 
therefore requires registration. Parshotam 
Vishnu v. Nana Prayag, 

[18 Bom. 109 


REGISTRATION ACT (III OP 1877)— 

continued^ 

3. — S. 17- — Operation of section — Document 
not registrahlc under Registration Act {XX of 
1866), hut requiring registraMon under Act III 
of 1877 — lumi 0 veahle projjerty-'^-IIcred itavyrallom- 
ance attached to office of dcsai—Decd of gift of 
hbch proqjevty.'] Section 17 of the Registration 
Act, III of 1877, should not be construed as re- 
quiiing a document to be registered which would 
not have required registration when it was Exe- 
cuted. Raju JBaTu Y.Xrishnara, I. L. R. 2 Bom. 
273, distinguished. An instrument which did 
not require registration under Act XX of 18G6 
is not inadmissible in evidence by reason of Act 
III of 1877, Dues incidental to an office such as 
that of a desai, wffiich is capable of being held 
by a person other than a Hindu, were not im- 
moveable property when Registration Act XX of 
1866 was enacted. Desai Motilal Manga lji 
V . Desai Parashotam N2i.ndlal. 

[18 Bom. 92 

4. ~s. 17, cl. (h). —Document giving right 
to call for other instrument — Co?itract for sale of 
Immoveahle proqjerty — Vendor and purchaser.'] A 
contract for the sale of immoveable property recit- 
ed that, on the date thereof, Rs. 100 had been re- 
ceived as earnest-money, and provided that 
within two months the vendor would execute a 
proper conveyance, and thereupon receive the 
balance of the purchase-money and give up pos- 
session : that the document did not pass 
any right, title, or interest, in the property to the 
purchaser, but merely gave him a right against 
the vendor personally to call for a conveyance 
and possession on paying the balance of the 
purchase-money. Hoiiaiasji Manekji Dada- 
CHANJI V . KESHAV PURSHOTAM. 

[18 Bom, IS 

5. -S. 17, cl. (h). —Document creating a right 

to obtain another document — Agreement to sell 
equity of o'edemption.'] By an unregistered writing, 
dated the 17th April, 1889, A agreed to sell to JB 
certain landed property on his paying off 

the mortgage-debt due upon it and a further sum 
of Ks. 1,600. The agreement also stated that R 
had on that day paid A the Rs. 1 .600, and might 
pay off the mortgage-debt at any time he liked, 
and that A would execute a valid deed of sale. 
In a suit brought by A upon the agreement, the 
lower Court held that the agreement was an 
assignment of the equity of redemption and 

I required registration, and that being unregistered, 
the plaintiff’s claim based on it could not be 
maintained. On second appeal — Held, following 
Chunilal Panalal v. Romauji, I. L. R. 7 Bom. 
310, that the agreement did iiot require registra- 
tion. Shridhar Ballal Kelkar V . Chintaman 
Sadashiv Mehendale. 

[18 Bom, 396 

6. -S. 17.- Document registered binder tht 
Delihan Agrieulturists Relief Act {XVII #/ 
1879), 55.66 and 60 — Deed of release hy adopted 

’ 5o^^,] The plaintiff was adopted in 1880 by ATJ 
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REGISTRATION ACT (III OF 1877)- 

contimied, 

the widow of one G. In June, 1885, lie executed 
a document which recited that he and K had not 
been on amicable terms, and that his adoption 
had ^oQsequentlj^ been cancelled, and that she 
had adopted another son (defendant No. 1) to 
whom she had given all rights of heirship, and 
declared that in consideration of Rs. 200 pgid 
by K, he delivered hack to her the rights which 
be had obtained by virtue of his adoption and 
heirship. This document was nob registered 
under the General Registration Act (III of 1877), 
but was registered under s. 56 of the Dekhau 
Agricultudsts Relief Act (XVII of 1879), which 
section applied to the district in which the trans- | 
action took place. K died in October, 1885, and 
the plairitifi brought this suit, as adopted son, 
to recover the property of G. The first defendant, 
who had been adopted by K subsequently to the 
plaintiff’s adoption, contended that he had been 
validly adopted, and that he was entitled to the 
property. He relied {inter alia) upon the release 
executed by plaintiff in June, 1885. It was con- i 
tended that the release in question was not ad- i 
missible in evidence, not having been registered i 
under theGeneral Registration Act (III of 1877):— | 
Held that the document was admissible. It was 1 
a conveyance within s. 56 of the Dekhan Agri- 
culturists Relief Act (XVII of 1879), and the 
law in force as to its registration was contained 
in ss. 56 and 60 of that Act. Mahadu Ganu 

BataJI Sidu. 

[19 Bom. 239 

7,_g. 17 . — Deed of assignment showing pay- 
tnenv of rent as interest-^ Admissihllity of deed 
in evidence— Limitation Act {XV of 1877), 5. 20 
— payment of interest as such — Mortgage — 
Paiyment of rents to mortgagee in lieu of interest 
■on debt.] By a bond, dated the 15th July, 1872, 
A assigned to B the raliUat of assessment” of 
certain lands belonging to him as security for a 
loan of Rs. 10,000. The bond provided that B 
should receive thd assessment, and after making 
certain payments should retain the balance in 
lieu of interest until the principal debt should 
be repaid. The bond was not registered. The 
assessment was duly received by B until April, 
i§87. In February, 1890, B filed this suit to 
recover the principal sum from A personally, 
relinquishing his claim against the land, as the 
bond was not registered. A pleaded limitation, 
B contended that the receipt of the assessment 
in lieu of interest was a payment of “ interest 
as such ” within the meaning of s. 20 of 
the Limitation Act (XV of 1877), and that the 
last of such payments having been made within 
three years before suit, his claim was not barred 
Held, that the assignment of the ^^vahivat of 
assessment” contained in the bond Tvas an assign- 
ment of a benefit arising out of immoveable 
property within the meanmg of ss. 17 and 3 of 
the Registration Act (III of 1877), or else a mort- 
gage ; and in either case the bond could not be 
admitted in evidence, as it was not registered, 
'But it was only by reading the terms of the bond 
that the Court could gather that the assessment 
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was to be received in lieu of interest. This would 
be to admit indirectly the provisions of the bond 
in evidence. Apart from the bond there was no 
evidence that the plaintiff {B) had been paid 
“ interest as such ” within three years of the 
filing of the suiti by the duly authorised agents 
of the defendants, and the claim was therefore 
barred. Yenkaji Babaji Naik v, Shidkaaeafa 
Balapa Desai. 

[19 Bom. 663 

8. — s. 17, els. (b) and (h). — Instrument 
creating a charge in the ‘yiature of a mortgage — 
Adnilsslbllitg in emdence of documents compuU^ 
sorily registrable but unregistered.'] A liararnama 
(agreement), dated 11th day of June. 1885, was 
passed by A to B to the following effect : — '‘As 
my father S is dead, it has been arranged that 1 
should succeed to his estate ..... Part of this 
estate at Vagoda, consisting of a house, fields, 
cattle and a cart, has been given into your 
possession for use and enjoyment. The reason 
thereof is that you have undertaken to pay 
Rs. 450 found due on an adjustment of hhata 
from my father to G. I am unable to pay off 
this debt ; and so you have been put into posses- 
sion of this property. I shall pass to you a sale- 
deed in respect of this property, and shall transfer 
the fields to your name from the year 1888-89” : — 
Held, that the hararnania required registration. 

It did not fall within the exception provided for 
by cl. (/i) of s. 17 of the Registration Act (III 
of 1877). It was not a document which merely 
created a right to demand another document. It 
created as between the parties to it a charge in 
the nature of a mortgage. The document of 
itself declared a right, and the mention of an 
intention to execute a deed of sale made n# 
difference. An unregistered mortgage-bond for 
' one hundred rupees and upwards may be admis- 
sible in evidence to prove the simple debt or 
a personal obligation, but it is inadmissible in 
evidence to prove any right to the property 
affected by it. Yani v. Bani. 

[20 Bom. 553 

9. -s. 17, cl. (b) — Statement in loill — 

not purporting or operatmg to extinguish 
an interest in the present or in future — Evi- 
dence Act (/ of 1872), 5. 32, cl. (6).] Section 
17, cl. (5) of tbe Registration Act (III ^of 
1877) does not render a passage in a will in- 
admissible in evidence if the words of it do not 
purport or operate to extinguish an interest in 
the present or in future, but state only past facts. 
Such a statement would, if proved, be admissible 
also under s. 32, cl. (6) of the Indian Evidence 
Act (I of 1872). Chamanbu Javje Mahombd 
Ali Bohori V. Multanchand Shivram. 

[20 Bom. 562 

10. —s. 17. — Agreement to prevent aeguisitien 

of easement— Bocument not creating , .J'C , right in 

immoveabU property —Ghanoe of acquiring ease- 
ment— Immoveable property i\ The chance of ae* 
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quiring- a right to light and air is not immove- 
able property -within the meaning of the Regis- 
tration Act, nor can a pecuniary value be put upon 
it. A document therefore which limits or ex- 
tinguishes the chance of acquiring such an ease- 
ment does not require registration. SULTAK 
Nawaz Jung v, Rustomji Nanabhoy. 

[20 Bom. 704 

11. — S. 17. — Deed of a ssk/nment of a decree — 
Adr.i hnhUlt'U in evidence— Registration Act, s. 49.] 
Section 17 f />) of the Registration Act (IH of 1877) 
does not apply to a liabala or deed of assignment of 
a decree, and an unregistered liahala of a decree 
dealing with immoveable property of more than 
Rs. 100 in value is not inadmissible in evidence 
under s. 40 of that Act. Gojial Adarayan v. Trim- 
hah Sadashir, I. L. R. 1 Bom. 267, dissented from ; 
Jiivan All Beg v. Basa Mol, I. L. R. 9 All. lOS, 
referred to. ’Gous Mahomed v. Khawas Ali 
Khan. 

[23 Calc. 450 

12. — s. 17, cl. (n) and s. lB,-~-Becei 2 ?t not 

affecting mortgage dehtf\ Although under the Reg- 
istration Act (III of 1873), s, 17, cl. in'), a receipt 
given by a mortgagee purporting to extinguish the 
mortgage debt does require registration 
that the language of the receipt in the present 
case did not indicate any intention to extinguish 
or limit the mortgagor’s interest, and that there- 
fore registration was imnecessary. Uppala^KANDI 
Kunhi Kutti Ali Haji r. Ivunnam Mithal 
Kottaprath Abdul Rahiman. 

[19 Mad. 288 

23, — s, 17, cl. (n). — Beeeigk purporting to 
eaiingnisli mortgage — Receipt only corering in- 
terest of one eo-niortgngee.'] The provisions of 
e. 17, cl. (//.) of Act III of 1877 do not apply 
to a receipt v'hich purports to extinguish not the 
entire mortgage bub only the rights under the 
mortgage of one of the co-mortgagees. Sri 
Ram V. Kesui Mal. 

[18 All. 338 

14. — s. 17, cIs. (c) and Qcif— Receipt for 
pur cli a se-money-— Document ereating or extinguish- 
ing a right to bnmoveahle property f\ The plain- 
tiffs sued to recover the property sold to them 
by the defendants. The defendants set up a 
re-purchase and produced a receipt passed to 
them by the plaintiffs which stated that the 
plaintiffs bad no longer any interest in the pro- 
perty, and that they Vv'oula execute a new sale- 
deed. The phdiitiffs contended that the receipt 
required registration ; — Held, that as the receipt 
created or declared or extinguished a right to the 
property, with a siiperadded covenant to execute 
a stamped document to the same effect on a 
future occasion, it required registration. Pahash- 
BAM V, GANPAT. 

[21 Bom. 533 

15. —^ 17 . — Deed of relinquuhm.Gnt hy tenant 
to land-holder in C07isiderati07i of icainei' of light 


REGISTRATION ACT (III OF 1877)- 

conti'/iued . 

to ai'vears of rentf An instrument by which a 
tenant in a zemindari, in consideration of the zem- 
indar w’aivirig hi.s right to arrears of rent accrued 
due, relinquiushes the land to bi^i, is not addiiis- 
sible in evidence, unless it is registered in accord- 
ance with law, although it may have been, 
dravm up and delivered to the servants of the 
zemindar before he had signified his consent to 
waive his right to the arrears. Rangayya Apua 
Rau V, Kameswara Rau. 

[20 Mad. 367 

16. — -S. 17 (C) and S. ^9.-~Agr'e.ement to 
renew a hanom and to credit os renewal fees a sum 
of ononey then due hy plaintiff to defendant — 
Portion of ayreement seuerahle from rest — Adinis- 
sibillty in evidence of portion though mnreghteredf 
A wu-itten agreement to renew n lianoni and to 
credit as renewal fees a sum of money then due' 
is not an acknowledgment of money paid for the 
creation of an interest in land -within the mean- 
ing 01 s. 17 (e) of the Registration Act, and 
therefore is admissible in evidence though un- 
registered : — Beld, that in such an agreement, 
the agreement to renew is severable from the- 
rest of the agreement, and the document, though 
unregistered, is admi.ssible in evidence of the 
agreement to renew even if it were inadmissible 
for other purposes. Krisb.nan Nambudei v, 
Raman Menon. 

[20 Mad. 484: 

17. -S. 17 (d).- -Intel Y- .S' t i n i in mo vea hie y^r ope i • - 
ty — Registration Act, s. 'i\ — Docn niejit giving Hglit 
to cut and enjoy trees"' — Lease— Spcclfie Relief 
Act (/ of 1877), s, Injunction.'] The plain- 
tiff (who held on lea.se a share in a village and 
in the trees standing in the village tank), in 
consideration of Rs. 200 and a promissory note 
for Rs. .3,200, executed in favour of the defend- 
ant a document by w^hich he assigned to the 
latter the right to cut and enjgy the trees, &c.,” 
for a period of four years from its date. The 
instrument was not registered. The defendant 
felled the trees wliich -w^ere mature at the date- 
of the instrument, and subsequently felled others 
since matured. The plaintiff now sued for a de- 
claration of his title to the remaining trees and 
for an injunction to restrain the defendant from 
intermeddling therew-ith, alleging that he had 
sold to the defendaiit orally the right to icdl only- 
such trees as -were then matured ; — Held, that 
the unregistered instrument purported to convey 
an interest in immoveable property, and T;vas not 
a lease and was inadmissible in evidence : and 
that the plaintiff was not entitled to relief by 
way of injunction or otherwise. Seeni Chet- 
TIAE l\ SANTHANATHAN CHEITIAE. 

[20 Mad. 58 

18. — S. 17. — Document providing for payment 
of hereditary alloioance — Interest in iuimoveahle 
property — Registration Act (i/i (f 1877), s, B — - 
Bombay General Clauses Act {Bombay Act 111 
of 1886).] Plaintiffs sued in the Court of Small 
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Causes afc Poona to recover Ps. 400 for arrears 
alleged to be payable to them under an agreeinent 
by the defendant’s father to pay Rs. 150 per 
annun?, of which %s. 50 were for maintenance 
of plaintiffs’ mother, and the residue was to be 
applied towards defraying the expenses of a tem- 
ple. The terms of the agreement showed that it 
was intended that the payment for the expenses 
of the temple should be continued in perpetuity. 
The Judge dismissed the suit, holding that being 
for a hereditary allowance it was a claim for 
immoveable property and came within the mean- 
ing of ss. 3 and 17 of the Registration Act, 
and that the document creating it required regis- 
tration, and not being registered, wms inadmis- 
sible in evidence. On application by the plaintiffs 
to the High Court under s. 25 of the Provincial 
Small Cause Courts Act (IX of 1887) 
reversing the decree, that the document did not 
require registration, as it was not an instrument 
purporting or operating to create or declare an 
interest in inmmoveable property within the 
meaning of s, 17, or create nn hereditary allow- 
ance in the sense in which that expression is 
used in s. 8 of the Registration Act VlSHiJr 
Ganesh Joshi r. Yeshvantsao. 

[21 Eom. 387 

19.— S. 17. — Change of name in Government 
records — Mortgage or coyulltional sale — Subsequent 
agreement to re-transfer land in Government re- 
cords on 2}ayment of debt — Documemt creating a 
right in la^ul.l In 1877, the plaintiff being 
indebted to the defendant transferred certain laud 
to the defendant’s name in the Government re- 
cords. In July, 1879, the defendant executed the 
following document to the plaintiff reciting the 
previous transfer and agreeing' to retransfer the 
land to the plaintiff’s name on the 12th July,' 
1880, if the debt which would then be due should 
be paid off: — “In the village of Berhampiir is 
your (plaintiff’s) field, Survey Xo. 146, measuring 
5 acres B fjv.nihas, bearing assessment Rs. 16. 
AYu (plaintiff) have got it transferred to our name. 
That field therefore stands in our (defendant’s) 
name in the Government record.?. You owe a 
debt to us. On account of that debt you have 
transferred it to our name. The field 

shall be retransferred to your name when you 
repay the said debt to me, Yon have cultivated 
the field for the produce of Samvat 1936, and a 
lease in respect thereof you have this day passed 
to me. And a stamp paper was purchased at the 
time of the transfer for the execution of this 
agreement, but no agreement was then passed. 
This agreement is therefore this day passed to 
you when the lease is executed. And you ov/e 
me (a) debt bearing interest. I will pay out of 
my pocket the expenses to be incurred at present 
in cultivating the field. The debt due to me 
would in all amount to Rs. 100. If you repay 
all these rupees due to me till the Yaishakh 
Shudh 6tb, Samvat 1936, I will take them and 
retransfer the field to your name. And if you 
fail to pay (them) till Yaishakh Shudh 4th, you 
will have no claim whatever to the said field. 
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I shall not take the rupees after the 4fch (chauth), 
nor shall I give (or transfer) the field to you. 

, . , . , I shall lease the field to any one I 

like without keeping any claim of you as regards 
cultivation, manure and hedge. Y’ou have no 
claim or right whaj:ever ” This docu- 

ment was not registered. The plaintiff brought 
this suit to redeem the land, alleging that it had* 
been mortgaged to the defendant, and that the- 
debu had been paid off. The defendant con- 
I tended that the transaction in 1877 was not a 
I mortgage but a sale of the land to him, .and that 
! the document of duly, 1879, was an agreement 
! to resell it to the plaintiff, which was not admissible- 
i in evidence as it was not registered : — Held, that 
: the documont of the 11th July, 1879, did not 
I require registration. It created no rights inland, 

' but only amounted to a personal covenant to 
I effect a mutation of names in the Government 
I books when the debt due by the pl.«untiff was 
I satisfied. Patel Ranchod Moeak t*. Bhikabhai 
: DeVIDAS. 

[21 Bom. 704 

, s. 18. 

See Yendoe and Purchase r — Comple- 
tion OP TilAKSFSE. 

[22 Oalc. 179 

1.— S. 18.— Cra/isfer of Property Act (IV (f 
1882), ss. S and — Assig/iment of debts secured on 
land — Unregistered instrument of assigrment.l 
In 1879, the defendants executed a hypothecation- 
deed, which was registered to secure the repay, 
i ment with interest of a loan, of Us. 87. In 1884, 
j the obligee transferred his rights to the plaintiff. 

; in consideration of Rs. 70, under an instrnmeut 
: which was not registered. At the date of the 
: transfer the debt amounted with interest to Rs. 

; 137. The plaintiff now sued to recover Rs. 129 
I being the principal and interest due on the hypo- 
; thecabion-bond at the date of suit: — Ilelf that 
' registration of the deed of transfer was not eom- 
. pulsory, and the plaintiff was not precluded from. 

: proving the instrument of transfer and establish- 
i ing his rights thereunder to a personal decree 
I and to a charge on the laud by reason of its not 
i having been registered. Satra Iiumaji v. Visram 
' Ilasgavda, I. L. R. 2 Bom. 97, referred to. SUB- 
! EAMANIAM t , FEEUMAL REDDI. 

I [18 Mad. 454: 

! 2, — -S. 18. — Subsequent written agreement to 

'■abate rerit—Variation of lease — Traiufer of 
I Property Act (IV of 1SS2), s, 107 — Form of 
I decreed^ In the year 1879 the plaintiff granted 
I a lease of certain land to the father of the de- 
; fendants. In May, 1889, he agreed in writing to 
allow the defendants an abatement of rent to the 
extent of Rs. 100 per annum. This agreement 
was nob registered, but was stated in the plaint 
in a previous suit brought by the plaintiff. He 
subsequently brought a suit against the defend- 
ants for the recovery of the entire amount of 
i the original rent : — Hold, that the agreement did . 
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not operate as a lease, but was merely a variation 
of the lease, and that therefore reg^istration was 
not necessary: — llehi, therefore, varying the order 
of the District Judge, that the decree for the 
entire arcount of the original rent must be set 
aside, and a decree made for the amount of rent 
due at the reduced rate. Sats-esii Ch cinder 
'S iECAn V. Dhunpul Singh. 

[24 Calc. 20 

, S. 21. — Defective description of propertif 

— Deed affecting land regutered in lorong hook 
— Suit hij pmcliaser for valne.'] In a suit for 
land, forming part of the self-acquired property 
of a deceased Hindu, it appeared that iu 1885 his 
widow and his cousin had (on the death without 
issue of his son) entered into an agreement 
whereby the latter relinquished iu the widow’s 
favour for oousideratiou all his rights iu the self- 
acquired property left by her husband. 'J’he 
agi’eemeut was registered iu book No. 4 under 
the Registration Act, 1877, and it contained no 
such description of the property as to satisfy the 
requirements of s. 21. The plaintiff afterwards 
purchased the laud now in question from the 
cousin; the defendants Nos. 1 and 2 having 
purchased it and obtained possession from the 
wi low : — Held that the plaintiff was entitled to 
r-ecover. Narasamma i\ Subbarayddu. 

[18 Mad. 364 

, s. 24. 

See s. 77, 

[21 Bom. 69, 699, 724 

, s. 34. 

See s. 77. 

[21 Bom. 724 

1. — S. Registration of will after death of 

testator — Ingnlrg hij registering officer into dU- 
ahility of testator — Registration Aet (III of 1^77), 
■■ss, 40 a?i>d 41.] The procedure prescribed by s. 85 

of the Indian Registration Act is not applicable to 
the registration of wills which, under s. 40 of 
that Act, are presented for registration after the 
death of the testator by persons claiming under 
them. Aeumcjgam Pillai v, Arunachallam 
PlLLAI. 

[20 Mad. 254 

2. — S. Registration of hand executed hy 

minor — Goneealnient from Registrar of fact of 
executant being a minor — Fraud — Gontract Act 
{IX of 1872), 17.] A sum of money was ad- 

vanced by the plaintiff to a minor, who executed 
a bond in respect of the loan, and registered it. 
Registration was effected in the ordinary way ; 
the parties appearing before the Registrar and 
the minor admitting execution of the bond, which 
was then -registered : — Held, iu a suit on the 

•boud, that there beiug nothing to show that the 
minor appeared to be such to the Registrar at the 
time of registration so as to enable the liegistrar 
to refuse registration under s. 35 of the Regis- 
itration Act, and the eoncealmerwt of the fact of 
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the executant’s minority both by himself and by 
the plaintiff from the Registrar not amounting to 
fraud (see s. 17 of the Contract Act), so as to invali* 
date the registratiou-procediugi] as agains^t the 
minor, the Registrar had iu no way violated the 
l.‘tw relating to the registration of documents, and 
the bond mu-st be taken to have been duly regis- 
tered. StiAM Charan Mal V, Ohowdhry 
Debya Singh Pahraj. 

[21 Calc. 872 

, ss. 40 and 41. 

See s. 36. 

[20 Mad. 254 

, s. 47. 

See s. 50. 

[20 Bom. 158 

, s. 49. 

See s, 17, 

[23 Calc. 450 
[20 Mad. 434 

1. — s. 49. — Suit for damages for breach (f 
contract to execute a lease — Adniisslhilltg in 
evidence of an unregistered kabnliat to prove 
contraetT] Defendant entered into an agreement 
with the plaintiff to lease a certain property to 
him. The plaintiff delivered the kabuliat to the 
defendant and was put into possession of the pro- 
perty, The defendant did not execute the eotole 
and did not register the kabuliat, and subsequent- 
ly improperly deprived the plaintiff of his 
possession. Plaintiff brouglit a suit for damages 
for breach of contract : —Held, on a question as 
to whether t\^ek(ibuliat w^as admissible in evidence, 
having regard to s. 49 of Act III of 1877, since 
it had not been registered, that, since the plaintiff’s 

■ action was not founded on an alleged title under 
a lease granted by the delendaut, but was an 
action for damages for breaclTof the contract to 
execute the lease, the kabuliat was admissible in 
evidence to prove the contract. Hurjivan Virji v. 
Jamsetji Xowroji, I. L. R. 9 Bom. 63, distin- 
guished. Rajah of Venkatagiri v, Narayana 
Reddi, 

[17 Mad. 456 

2. — s. 49. — Unregistered contract for sale 
of land s'ubsegucntlg attacked in exeoutlun — Evi- 
dence of transfer of ownership in gjropertg.^ 
Ill execution of a decree against S and P property 
was attached on the 11th February, 1891, and 
sold by auction to the plaintiff in July, 1892. 
The defendants, however, alleged that at the 
date of attachment the property did not belong 
to S and P, as they had sold it to them (the de- 
fendants) on the 22nd January, 1891, under a con- 
tract of sale of that date. Their contract had 
not been registered : — Held, that by cl, (5) of 
s. 17 of the Indian Registration Act (III of 
1877) the contract needed registration if it was 
intended that it should affect the land (s. 49). 
Not being registered, it did not operate to 
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transfer the ownership, and could not be received 
in evidence of any transaction aifecting the land, 
i.G., it could not be used to show that the owner- 
ship iad passed fRnn the vendor to the purchaser. 
The property in question was therefore at the 
date of attachment, the property of S and jd, 
and under the attachment and sale in execution 
it passed to the plaintiff. HormaSJI Manekji 
Dadachanji V. Keshav Purshotam. 

[18 Bom. 13 

3. _s. 49.- Lease— Agreement to uidemnifg 

eo7itained in lease — Suit for indem)utyL\ A lease 
of land for nine years contained a clause by which 
the lessor agreed to indemnify the lessee in case 
be should incur any loss in consequence of disputes 
which might arise as to the land between the 
lessor and his kinsmen. The lease was not regis- 
tered. After the lessee had held the laud under 
the lease for two years, a suit for possession was 
brought against him, and the lessor and he were 
dispossessed and obliged to pay mesne profits. 
He then brought this suit against the lessor 
under the above clause in the lease : — Ideld^ that 
the lease being unregistered was not admissible 
in evidence and could not be looked at. The 
clause on which the plaintiff sued could not be 
separated from the lease itself, and the plaintiff’s 
claim must therefore be rejected. Gueunath 
Sheinivas Desai V. Chenbasappa, 

[18 Bom. 745 

4. -S. 49. — Notice of attormieni on redemjp- 
tion^f mo^rtgage—Ecidence of attornment lout not 
of satisfaction of mortgage'delt.l Where on the 
redemption of a mortgage the mortgagee execut- 
ed a document which purported to be a notice of 
attornment to the tenants in occupation of the 
KLOrtgaged property, containing a recital that the 
property had been redeemed : — Held, that the doc- 
ument, though unregistered, was admissible in 
evidence for its ,own proper purpose of proving 
the attornment, though not for the purpose of 
proving that the mortgage charge was satisfied. 
Antaji V, Dattaji. 

[19 Bom. 36 

1. -s. 50.-A 'iorit ij of deeds •^ Unregistered 
documents executed before the Jteghtvasion Act 
{XVI of 1864),] Registration under Act III of 
1877 does not operate so as to exclude instru- 
ments executed before Act XX of 1864 came into 
operation on the ground of their non-registration. 
Tirv.mala v. Lalislnni, I. L, R, 2 Mad. 147, re- 
ferred to and followed. Desai Lallubhai 
JETHAEHAI MUNDAS KUEERDAS. 

[20 Bom. 390 

2. — s. 50. — Bombay Regulation IX of 1827, 
^^Registration ^ Act {XIX of 1843), s. 2 — 

Priority of deeds— Hiregistered mortgage with 
ggossession and ivithont notice — Mortgage earlier 
ini date, but subsegnently registered — Possession — 
Hindu law.l The plaintiff sued to enforce a mort- 
gage, dated the 8th June, 1863, which was registered 
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on the 1.5th September, 1864, but was unaccompanied 
with possession. The defendant relied on a mort- 
gage of the .same property, dated the 9th May, I S64. 
This mortgage w^as unregistered, but was accom- 
panied with po.ssessiou : — Held, that, apart from, 
any special peculiarities of Hindu law, the plain- 
tiff’s mortgage o^ the 8th June, 1863, which w as- 
registered on the 15th September, 1864, was eif- 
titled to priority over the unregistered mortgage 
of the 9Dh May, 1864. although the latter was- 
without notice of the earlier mortgage and was- 
accompanied with possession : — Held, also, that 
plaintiff’s mortgage was not invalid under Hindu 
law owing to its not being accompanied with 
possession. Trikam Madhav Shet r. Hirji 
Harjivan Shet. 

[18 Bom. 332. 

3. -S. 50.-P rioritg of deeds — Purchaser un- 
i der an unregistered deed — Lease of the land by 
I purchaser to the rendor—Becree for rent obtained 

by the purchaser against the vendor — Effect of 
1 such decree ou ‘purchaser's title in competition 
I icith the title of subsequent purchaser under a 
I registered deed.\ On the 7th August, 1876, the 
j defendant purchased the property in dispute lui- 
! der an unregistered sale-deed. On the same day 
i he leased it to his vendor. In 1878, he obtained 
j a decree for rent against his vendor. On the 23rd 
j May, 1881, the plaintiff purchased the same pro- 
I perty from the same vendor under a registered 
1 deed of sale. In 1888, the plaintiff sued the de- 
I fendant to establish his right to the property and 
I to recover possession ; — Held, that the plaintiff 
I was entitled to a decree, his registered deed tak- 
ing priority to the prior unregistered deed of the 
defendant. Section .50 of the Registration Act 
(III of 1877) did not give the defendant priority 
in virtue of the decree which he obtained in the 
rent-suit, for in that suit the defendant’s owner- 
j ship was nob in dispute, ^and the decree merely 
adjudicated as to the relationship between the 
defendant and his vendors created subsequently to 
the sale. The defendant’s title as owner was not 
merged in the decree, bub still rested exclusively 
on his deed of sale. Kollurl Xag abhashanuin v. 
Ammanna, 1. L. R. 3 Mad. 7i : and Mudar Salteh 
V. Snbbarayalu, I. L. R. 6 Mad. 88, distinguished. 
Keshav PANDURANa v , Yirayak Hari. 

[18 Bom. 355 

4. — S. 50. — Mortgage — Priority — Registration 
— Notice — Possession of title-deeds — Mortgagor 
allowed by first mortgagee to retain title-deeds — 
Subsegueyit mortgage to second mortgagee and. 
transfer of title-deeds.'] A mortgaged land to B 
by a mortgage duly registered. A subsequently 
got back the title-deeds and handed them to (7, to 
whom he mortgaged the same property. B 
sued G (the second mortgagee) for a declaration 
of priority. The lower Court found that R had 
not been guily-of fraud or negligence in parting 
with the title-deeds : — Held that B, as first 
mortgagee, was entitled to priority. The regis- 
tration of hz3 mortgage was noticed to C, and 
there was no misrepresentation by B which 
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would relieve 6*, as subsequent mortg’asfee, of 
the duty of inquiry, or destroy the effect of 
SLieh Gouetrucbive notice, Balmakundas Atma* 
EAM y. Mon Narayan. 

[18 Bom. 444 

5. — S. 50. — Ti'a-mfer of Property Act {IV of 
1882), s,?. 8 cmd 85 — Not ice —Effect of reylstratloii 

■ of snl^eq u.eiit l>icH.mbrance,'\ For the purposes of 
s. 85 of the Transfer of Property Act, a raorfcg-agee 
will be deemed to hav<^ uoiice of a subsequent 
re^^istered incauibranee affecting* the property 
niorbsraged to hitn, inasmuch as it is the ducy 

• of such prior mortgagee before suing on his 
mortgage to ssarch the registry for record of 
any such subsequent incumbrance, and if he has 
not done so, he must be taken either to have 
wilfully abstained from itTquiry or search which 
he ougiit to have made within the meaning of 
s. 3 of the abovementioaed Act, or have omitted 
to do an act which a reasonably prnient mort- 
gageeabont to bring a suit on his mortgage under 
Chap. [V of Act I V of 1882 ought to have done, 
and would have done, which act, inquiry or 
search would have resulted in the disclosure of 
the existence of the subsequent incumbrance. 

. Janki Prasad v. Kishejt Dat. 

[16 All. 478 

6. — S. 30 . — Priority of registered over u/i- 
reylstered mortyaye — San^mortyaye optionally rey- 
istrable^ but not registered — Subsefiaont mort- 
gage rey istered — Pel Ivery of possession— Purchaser 
\itsalein execution of decree — In 1875 
the land in dispute was mortgaged to defendant 
No. 2 under two 6*(rt;i-mortgage bonds, which were 
optionally registrable, but were not registered. 
In 1885, the land was mortgaged to plaintiff by a 
•registered mortgage accompanied with possession. 
In 1880, the defendant No. 2 obtained a decree 
upon his mortgage bond, in execution of 
which the mortgaged property was brought to 
■sale and purchased by defendant No. 3. Defend- 
ant No. 3 was afterwards put in possession by 
the Court. Thereupon the plaintiff sued to en- 
force his mortgage lien against the property in 
'the hands of defendant No. 3, who pleaded that 
the 5 aa-mortgages of 1875 were entitled to prior- 
ity over the plaintiff’s mortgage of 1885, and 
that he as purchaser at a sale under a decree 
obtained upon the 5a?i-morbgages held the proper- 
ty free from the plaintiff’s claim ; — Beld^ that the 
plaintiff’s mortgage, having been executed and 
registered after Act III of 1877 had come into 
force, was entitled to priority over the unregis- 
tered sa?i-mortgage bonds under s, 50 of the Act. 
A .?^^?z-mortgage is not within the exceptions men- 
tioned in s. 60 of the Act : — Held^ also, that under 

• B. 4:7 of the Registration Act (III of 1877) the 
plaintiff’s registered mortgage began to operate 
from the date of its registration, and was not 
affected by the decree subsequently obtained upon 
the earlier mortgages. By the custom of Gujarat, 
transfer of possession, which is necessary under 
general Hindu law, is not essential to validate san- 

.mortgages, and such mortgages have alivays been 
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held valid charge.? as between mortgagor and 
mortgagee, but they are liable to be defeated in 
case of the transfer of interest to third parties 
under registered instriiment3!!ii Apart fro«n the 
doctrine of equitable notice, registration under 
Act XVI of ISGI and Act VIII of 1871 conferred 
no priority on a registered document as against a 
document the registration of which was optional. 
Since Act III of 1877, however, the competitiion 
obtains in a more general form, and confers 
priority on all documents requireii to be regis- 
tered, and registered since Act III of 1877 was 
passed, over all prior unregistered deeds of an 
antagonistic character. Jethabeai Dayalj! v. 
Girdhar. 

[20 Bom. 158 

7. — S. 50. — Eeglstered and unveylsteretl deea- 
ments — Priority — Notice.'] IleUf that s. 60 of 
the Registration Act, 1877, will not avail to 
give the holder of a subsequenb registered 
deed priority in respect of his deed over the 
holder of an earlier registered deed not being a 
compulsorily registrable deed, if in fact the 
holder of the registered deed has at the time of 
its execution notice of the earlier unregistered 
deed. Abool Hossein v. Ragltu Nath Baku, 
I. L. R. 13 Calc. 70 ; Hatkising Sohhai v. Knvarjl 
Jaoker, I. L. R. 10 Bom. 105 ; and Krlslinamma v. 
Suranna, I. L. R. 16 Mad. 148, followed ; Agra 
Banh v. Barry, L. R. 7 E. k I. App. 135 ; and Ram 
Autar V. Phanauri, I, L. R. 8 All, 540, referred 
to. Diwan Singh v. Jadho Singh. 

[19 Ail. 145 

8. — S. 50. — Loss of salealeed — Suit for vxe^ 
outlon and reylstratlon of fresh deed — Subsequent 
transfer lolth 7iotlee of former sale — Priority — 
flight to p)ossession.] When a deed of sale of 
immoveable property for more than Rs. 100 is lost 
within the time allowed for the registration of the . 
same, the purchaser may bring a suit against the 
vendor to compel the execution and registration 
of a fresh deed ; and if, after the execution of 
the lost sale-deed, the vendor has resold the pro- 
perty by a registered deed and delivered i303sess- 
ion thereof to another who has notice of the sale 
to the plaintiff, t’ne latter is entitled, as against 
the subsequent purchaser, to a decree for the 
possession of the property. Nallappa Reddi r, 
RA5IALINGACHI REDDI. 

[20 Mad. 250 

, s. 59, 

Bee Onus op Proof— Documents re- 
lating TO Loans, Execution op, 
AND Consideration for. 

[17 All. 428 

s. 74, — Sub-Registrar holding Inquiry 

under order of the Begistrar — Liability of witness 
giving evidence in suck inquiry to }}rosecution — 
Rey lstratlon Act, s. 82.] An inquiry under s. 71 of 
the Registration Act should be made by the Regis- 
trar himself. He cannot delegate his power to 
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any one else. A Sub-Registrar holdinsr sucb an 
inquiry under an order of the Reg'istrar cannot be 
said to be acting in execution of the Registration 
Act ill any preceding or inquiry under that Act. 
An order for the prosecution of a witness under 
■s. 82 of the Registration Act, who gives evidence 
before the Sub- Registrar in such an inquiry,, is 
wrong inlaw. Mata Dayal v. Queen-Empress. 

[24 Calc. 755 

, s. 75. 

Sec s. 77. 

[21 Bom. 69, 724 

, s. 77. 

See Limitation Act, s. 5. 

[20 Mad. 249 

Act (JTV o/ 1877), s. 7 
— Sful hii infant to enforce regutratlon — Sj[)eclal 
oide of limitation.'] The Registration Act, 1877, 
being a special Act complete in itself, the provi- 
sions of the Limitation Act, s. 7, do not apply to 
suits instituted under s. 77 for a decree directing 
■a document to be registered : — Ileld^ accordingly, 
that a suit by an infant to enforce the registration 
■of a conveyance having been instituted more than 
thirty days after refusal on the part of a Registrar 
to register it is barred by limitation. Veeuamma 
( y. Abbiah. 

[18 Mad. 99 

2. — S. 77. — Lease, Suit to compel registration 
of — ij^ight (f sicit.'] Certain lessees, whose lessor 
ha(f“ refused to be a party to registering the lease, 
without applying for registration to the Sub- 
Eegistrar or Registrar, brought a suit within four 
months of the execution of the lease, claiming 
that the lessor might be ordered to cause the 
lease to be registered : — Held, that such a suit 
would lie independently of the Registration Act 
(III of 1877), and that s. 77 of the said Act would 
not apply so as to bar the suit. Ram Ghulam v. 
Gliotey Lai, I. L, R. 2 All. 46, approved ; Bhagioan 
Singh V. lihuda Bahlisli, I. L. R. 3 All. 397 ; aud 
Hdun V. Mahomed Slddlli, I. L. R. 9 Calc, 151, 
distinguished. Abdullah Khan v. Janki. 

[16 All. 303 

3 ^ — S, 77. — Gompulsory registration — Exe- 
cution of document admitted — Gancellation of doen- 
'msiitf] On the 26fch January, 1892, the defendant 
-executed a conveyance of certain land to the 
plaintiff. On the 26th Alay, 1892, the plaintiff 
presented the conveyance for registration, but 
registration was refused. The plaintiff now sued 
for a decree directing that the conveyance be 
registered under the Registration Act, 1877, s. 77. 
The defendant pleaded that the conveyance had 
been cancelled; — Reid (without determining the 
question of cancellation), that the plaintiff wms 
entitled to the decree prayed for. The only 
question for decision in a suit under this section 
is the factum of execution. Balambal Ammal 
,??. Arunachala Chetti. 

[18 Mad. 255 
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4.--S. 77. — Sudt to compel registration — 
JDlserctinn of Registrar in acceptance of document 
for registration under s. 24 of the Registration 
Act — Reg istraJjle document with another d.>oeument 
annexed, the latter, if presented dy itself, helng 
loeyond time —Registration Act [ILL of 1877), 

24, 34 and 75. J A registrable documeiib, which 
had been executed by the plaintiff on the one part 
and by the defendants T and one M on the other 
part, was accepted for registration by the Sub- 
Registrar of Bombay after four months from the 
date of execution under s. 24 of the Registration 
Act (III of 1877). M subsequently admitted 
execution, and the document was registered as 
against him ; but the defendant 7’ objected to ics 
registration, and the Registrar refused to register 
it. The plaintiff thgn brought this suit under 
s. 77 of the Registration Act praying for an order 
directing the registration of the document. The 
defendant contended that the document ought 
not to have been accepted for registration without 
inquiry as to whether the failure to present it 
within four mouths had been caused by urgent 
necessity or unavoidable accident, and at the 
heaving of the case Counsel for the defendants 
proposed to ask the Registrar’s clerk in his exami- 
nation whether any such inquiry was made : — - 
Held (in the original Court by Fulton, J.), follow- 
ing JDnvga Singh v. Mathura Das, I. L, R, 6 All, 
460, that the question should be disallowed, the 
Court having no jurisdiction to inquire into the 
exercise of the Registrar’s discretion under s. 24 of 
the Registration Act: — Held,o'D. appeal, by FarraN, 
C. J., and Stsachey, J., that when a Registrar has 
directed under s. 84 that the document shall 
be accepted for registration, the Court cannot in- 
quire under ss. 77 and 24 into the propriety of that 
direction. Durga Singh v. Mathura Das, I. L. R. 
6 All. 460, approved of and followed. The proviso 
to s. 34 allows a further period of four months 
(in addition to the four months allowed by s. 2i) 
within w'hich to appear subject to the con- 
ditions set out in the proviso. The defendants 
executed aud delivered two documents, A and B, 
to the plaintiff, A being an agreement of equi- 
table mortgage, and B an agreement that they 
would register A and do all things necessary 
therefor, and in case they failed to do so, to pay 
whatever the plaintiff could claim under A if it 
had been registered. The plaintiff obtained an 
order for the registration of A, but failed to 
present it for registration within thirty days after 
such order as required by s. 75 of the Regis- 
tration Act, and when he did present it, registra- 
tion was consequently refused. He subsequently 
lodged document B for registration with A as an 
annesare to it, and it was accepted on payment of 
a penalty under s. 21 of the Registratiou Act. 
The Registrar, however, refused to register B 
on the grounds (1) that without A there would be 
nothing to show to what property B referred, and 
(2) to register A as an aunexure to B would bs 
contrary to the provisions of s. 75, which limited 
the time for registration to thirty days. The 
plaintiff then brought this suit under s. 77 praying- 
for an order for the registration of B with its 
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accompanimenfc A within thirty days from the 
date of decree : — Held (in the original Court by 
Fultox, J), that B being a registrable document of 
which execution had been admitted, and it having 
been presented within time and accepted under 
9 . 24 of the Registration Act, ought to be register- 
ed, the document A being copied out as an annex- 
lire. Decree accordingly. Qucdve : As to the effect 
such regiatratiou might have on A, and whether it 
would render it efficacious as a registered docu- 
ment : — BrM, on appeal, by Farra.n, C. J., and 
Straghey, J., that the decree ordering the regis- 
tration of B was correct. The document was a 
mere personal covenant to do a particular act with 
reference to a particular document. There was 
nothing on the face of it to show that the ac- 
companying document refer^red to in it related to 
immoveable property. The registering officer 
would travel out of his functions if he were to 
institute an inquiry as to what was the nature 
of the document referred to : — Held, also (varying 
the decree of the lower Court), that document 
A should not be copied as an annexnre to docu- 
ment B. If document A were in the nature of a 
schedule or appendix to document B, then the 
• two documents could be registered as one ; but as 
they appeared to be two distinct documents 
separately stamped and executed for different ob- 
jects, they could not be so registered. The Reg- 
istrar had no power to inquire what document 
was referred to in the document he was asked to 
register. If he could not register the two docu- 
ments as one, neither could the Court do so 
under s. 77. Tullockchand Harxath v. Go- 

KULBHOY MULCHAIs-D. 

[21 Bom. 724 

S, C. in Court below. 

Gokulbhoy Mulchand V. Tullock- 

CHA2s"D IIARNATH. 

[21 Bom. 69 

5, — S. 77 , — for regUtratioii of a co7i> 
^eyance — Power of Court to inquire mto the . 
genuineness as loell as the validity of a doewnient — 
JEffect of execution of conveyance hy a certificated 
guardian in contravention of the terms of -per'inis- 
slon granted hy the 'District Judge — Guardians 
and 'Wards Act ( VIII of 1890), s. 30.] In a suit 
under s. 77 of the R.egistratioa Act a Court can- 
not go into any matter affecting the validity of a 
document apart from its genuineness. The ques- 
tion of its validity must be determined in a suit 
properly framed for that purpose. Balamhal 
Animal v. Arunachala Ghetti^ I. L. R. 18 Mad. 
255, approved. Where therefore, a document was 
executed by the certificated guardian of a minor 
in contravention of the terms of permission ac- 
corded by the District Judge: — field, that the 
Court could under s. 77 direct its registration, if 
only the document was proved to be genuine, 
although the document was voidable at the in- 
stance of the minor under s. 30, of Act VIII of 
1890. Raj Lakhi Ghose v, Debendra Chandra 
Hojumdar. 
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6.-S. 77 and S. 24.--*9v?’t to compel reg- 
istration of doonmcnt — lilght of suit,'] No suit 
lies under s, 77 of the Registration Act (III of 
1877) against an order made uffler s. 24 off‘that 
Act refusing to direct a document to be accepted 
for registration. Gang^ava v. Sayava. 

[21 Bom. 699 

REGULATIONS MADE UNDER STA- 
TUTE 33 VICT-, CAP. 3. 

, 1872-III. 

See SONTHAL PERGUNI5AHS SETTLE- 
MENT Regulation. 

[22 Calc. 478 

— , 1 876-1 V. 

See Terai Regulation, 1876. 

See Jurisdiction— Suits for Land — 
Property IN Different Districts. 

[17 All. 483 

, 1886-1. 

See Assam Land and Revenue Regu- 
lation, S. 154. 

[24 Calc. 239 

See Partition— Jurisdiction op Civil 
Courts in Suits respecting Par- 
tition. 

[23 Calc.^514 
[24 Calc. 751 

REHEARING. 

See Companies Act, s. 169. 

[19 Bom. 208 

See Privy Council, Practice op— Re- 
hearing. 

[19 All. 209 
[L. R. 24 I. A. 49 

RELATIONSHIP, STATEMENTS AS 
TO EXISTENCE OF. 

See Evidence Act, s. 32. 

[24 Calc. 265 

RELEASE, DEED OF. 

See Hindu Law— Adoption— Second, 
Simultaneous, and Conditional, 
Adoptions. 

[19 Bom. 239 

See Registration Act, s. 17. 

[19 Bom. 239 

See Stamp Act, Sch. I, Art. 64. 

[18 Mad. 238 


[24 Calc. 686 
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RELIEF. 

See Right of Suit— Charities. 

[21 Bom. 257 

, ^Alternative. 

See Bengal Tenancy Act, s. 155. 

[22 Calc. 77 

See Plaint — Form and Contents of 
Plaint— Frame of Suits gene- 
rally. 

[18 All. 125 

, Consequential. 

See Cases underDeclaeatoryDecree, 
Suit for. 

See Madras Land Revenue Assess- 
ment Act, s. 2. 

[19 Mad. 292 

See Valuation of Suit— Appeals. 

[18 Bom. 100 
[19 Bom. 198 
[23 Calc. 645 

See Valuation of Suit— Suits. 

[20 Bom. 736 

, Incidental to principal. 

See Valuation of Suit— Appeals. 

[19 Bom. 198 

— — not prayed for, Grant of. 

See Damages— Measure and Assess- 
ment OF Damages. 

[17 Mad. 168 

on different ground from that 

prayed. 

See Variance between Pleading and 
Proof, 

[22 Calc. 589 

— Alternative reliefs — Suit for 2 ^osses 8 um ctlleg- 
iiuj ■partition hut fa'iling io prove it — Varianee 
hetioeen pleading and proof P[ The plaintiff sued 
to recover possession of the northern half of a 
certain plot of land, alleging that it had fallen to 
his share at a partition made in 1887, and that he 
was illegally dispossessed thereof by the defendant 
in 1890, He also prayed, in the alternative, that 
if the alleged partition were nob proved, the land 
should be partitioned, and his share awarded to 
him, Hhe suit was dismissed by the lower Courts 
on the ground that the alleged partition was not 
proved, and tlM^t no order for partition could be 
made in the face of the plaintiff’s distinct allega- 
tion that it had already taken place : —Held, that 
the plaintiff’s allegation of partition did not pre- 
clude him from seeking the alternative relief on 
the strength of his general title, Ningappa v. 
Shivappa, 

[19 Bom. 323 


RELIGION, OFFENCES RELATING 
TO. 

1. — Penal Code {Act XLV of 1860), s, 296 — 
Disturhing a reJigious assembly The worship re- 
ferred to in s. 296 of the Penal Code must be real 
worship and not a cloak fordoing something else, 
and the assembly must be lawfully engaged in 
worship. If the ceremony is commenced by an 
act which is not lawful, it cannot be said that • 
the persons engaged in it are lawfully engaged 
from the mere circumstance of their falling into 
a posture of worship, though such worship may 
be real. As to whether a worship is real or not 
much must depend upon the circumstances under 
which it is performed. Per Banerjee, J.— To 
constitute an offence under s. 296 of the Penal 
Code (1) there must be a voluntary disturbance 
caused ; (2) the disturbance must be caused to au 
assembly engaged iu religious ivorsJeigo or rellgio 2 is 
ceremonies ; and (.8) the assembly must be lawfully 
engaged iu such worship or ceremonies, i,e-, they 
must be doing what they have a right to do. 
Jaipal Gir V. Dharmapala. 

[23 Calc. 60 

Penal Code {Act XLV of^ I860}, s. 297 — Ires- 
pass on burial ground — Ploughing uy hxirial ground 
— Permuslon of oivfier.^ Held, that persons who 
entered upon a burial place and ploughed up the 
graves were liable to be convicted of the offence 
defined by s, 297 of the Penal Code notwithstand- 
ing that their entry on the land was by the 
consent of the owner thereof. Queen-Empress 

V. SUBHAN, 

[18 All. 395 

RELINQUISHMENT OF RIGHT. 

See IVIahomedan Law— Inheritance. 

[19 Mad. 176 

RELINQUISHMENT, DEED OF. 

See Registration Act, s. 17. 

[20 Mad. 367 

RELINQUISHMENT OF, OR OMIS- 
SION TO SUE FOR, PORTION OF 
CLAIM. 

1, — Civil Procedure Code (1882), s. Po-JIaho- 
medan law — Succession of a Mahomedan ioidow 
hy local custom to a life^interest in the estate of 
her hushand— Cause of action in Iter suit for 
dower distinguished from that in her suit for such 
estatel] A decree in a suit brought by a Maho- 
medan widow against the brother of her deceased 
husband, declaring her right to possess for life 
the estate of the latter in accordance with a 
proved local custom, with an order for possession, 
was affirmed. A decree in a suit previously 
brought by the widow against the same defend- 
ant for her dow'er, gave no occasion for the ap- 
plication of s. 48 of the Civil Procedure Code, 
having been made upon a cause of action distinct 
from that on which the present suit was founded. 
Raja of Pittapur v. Venhata Maliipati Snrya 

34 
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RELINQUISHMENT OP, OR OMIS- 
SION TO SUE FOR, PORTION OP 

CLAIM — co7itimied. 

I, L. R. 8 Mad. 520; L. R. 12 I. A. 119, referred 
to and followed. Mahomed Riasat Ali v. 
Hasin Baku. 

[21 Calc. 157 
[L. R. 20 I. A. 155 

2. — Giml Procedure Code (1882), s. i'd Suit for 
money ly mortgagee agamst sons of a deceased 
judgment'deltor — Pormer suit on mortgage against 
father — Cause of action,'] A personal decree on 
a mortgage was passed agamst a Hindu (the 
mortgagor) and his two sons on the 19th October, 
1877. The decree provided for payment of the 
secured debt in various instalments by May, 1896. 
The mortgagor died in 1883 having discharged part 
of the debt. The decree-holder having attached 
certain family property in execution, the mortga- 
gor’s two younger sons, who had not been born at 
the date of the above decree, objected that their 
shares were not liable to attachment. This objec- 
tion prevailed, the Court expressing the opinion 
that the matter in controversy should be deter- 
mined in a regular suit. The other defendants 
in the suit of 1877 had both died in the interval, 
one of them leaving infant sons. The decree- 
holder (in whose sole name the mortgage stood) 
now sued the sons of the mortgagor and their 
infant nephews for the payment out of the 
family property of all the unpaid instalments 
Reid, that the plaintiff was not precluded from 
maintaining the suit against the sons of the 
mortgagor by the Civil ^Procedure Code, s. 43. 
Ramayya v. Veneataratkam. I 


[17 Mad. 122 

3.— Civil Procedure Code (1882), s. iZSnit 
for specif G performa7ice of a cp7itract of sale and 
to execute a sale^deed — Sale-deed subseguently exe- 
cuted by the Court under s. 262 of the Civil Proce- 
dure Code — Suit on sale-deed to recover' gjossesslo^i 

Cause of action.] The plaintiff claiming specific 
performance of a contract of sale sued the defend- 
ant to compel him to execute a deed of sale, 
alleging that he had paid the purchase-money to 
the defendant and had obtained possession, but 
was subsequently dispossessed. The plaintiff’ had 
claimed the value of standing crops or damao-es 
for the same. The Court found that the plaintiff 
had paid the purchase-money, but had not got 
possession, and ordered defendant to execute a 
deed of sale. On failure of the defendant to do 
so, the Court executed a deed of sale in plaintiff’s 
favour under s. 262 of the Civil Procedure Code 
(Act XIV of 1882). ^ The plaintiff thereupon , 
brought the present suit to recover possession on 
the strength of the deed of sale. Defendant ^ 
pleaded that this second suit was barred under i 
s. 43 of the Civil Procedure Code:— that '' 
s. 43 was not applicable and did not bar the i 
present suit, because the alleged cause of action I 
was not the breach of the contract, but anew I 
arM distinct one arising from the deed of sale 
which the defendant had contracted to pass 
Kathu Pandu V, Eddhu Bhiea. ^ ’ 

[18 Bom. 537 | 
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SION TO SUE FOR, PORTION OP 

CLAIM — continued, 

4. — Civil Procedure Code (1882), s. 48 — With- 
d^'aioal of suit loith permission ^0 bring a frgsh suit 
on the same cause of action — Civil Procedure Code, 
s. 373.] "Where a suit is withdrawn with permis- 
sion under the first para, of s. 373 of the Code 
oT Civil Procedure, the effect is to leave the 
parties in the same position as that in which*they 
would have been if the suit had never been 
brought. A plaintiff therefore who has obtained 
an order under s. 373 of the Code, will not be 
debarred by s. 43 from claiming in a subsequent 
suit a relief which he might have included, but 
did not, in the suit which he was permitted to 
withdraw. Venhata Shetti v. Ranga Rayah, I. L. 
R. 10 Mad. 160, followed. Behaki Lal Pal v. 
Baran Mai Dasi. 

[17 All. 53 

5. — Civil Procedure Code, ss, 43, 58, 278, 280 and 
283 — Cause of action — Intervener claiming attached 
property by tioo separate titles — Single order rais- 
i7ig attachment — Two suits by judy ment-creditors 
for declaration of their right to attach— Order of 
filing of suits.] A plaintiff ’s cause of action con- 
sists of every fact which it would be necessary for 
the plaintiff to prove, if traversed, in order to 
support his right to the judgment of the Court. 
It does not comprise every piece of evidence which 
is necessary to prove such fact, but every fact 
which is necessary to be proved, Read v. Brown 
L. R. 22 Q B. D. 128, referred to. The plaintiff's, 
holding a simple money decree against two 
persons, B R and M R, attached in execution 
thereof {a) their judgment-debtors’ mortgagee 
interest in a certain mortgrage ; and {b) a house 
said to belong to their judgment-debtors. Against 
this attachment one hJ filed objections under 
s. 278 of the Code of Civil Procedure, in conse- 
quence of which the property was released from 
attachment, The plaintiffs thereupon brought 
two suits under s. 288 the Cede of Civil 
Procedure, one in respect of the mortgagee 
interest and the other in respect of the house : — 
Reid by the Full Bench (Aikman, J., dissentiente). 
that the first essential of the plaintiffs’ cause of 
action was the order made under s. 280 of the 
Code of Civil Procedure, and that, until that 
order was made, they had no cause of action. The 
cause of action was the order under s. 280, which 
had been obtained by 31, and the right and title 
of the plaintiffs to bring the subjects of attach- 
ment to sale in execution of their decree, The 
title or titles which the defendant might prove 
formed no part of the plaintiffs’ cause of action, 
nor would the defendant’s allegation of different 
titles in herself to different portions of the pro- 
perty split up the plaintiffs’ cause of action into 
different and distinct causes of action. Similarly 
the fact that the plaintiffs’ judgment-debtors held 
or were alleged to hold portions of the property 
under different titles would nob split up the plain- 
tiffs’ cause of action into different causes of action. 
Section 43 of the Code of Civil Procedure has 
nothing to do with the evidence which may be 
necessary or may be produced to support or 
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defend a cause of action or with the desire of 
a plaintiff to brip,^ more suits than one, or with 
the devolution of title where the cause of action 
relates to land or other kind of property. In 
the above case consequently s. 43 of the Code 
barred the later of the plaintiff’s two suits: — IlelU, 
u.lso,> that where two suits are filed on the same 
day, it must be presumed until the contrary 
is proved that they were presented and admitted 
in the order in which their numbers appear in 
the register of civil suits prescribed by s. oS of 
the Code of Civil Procedure. Kaleshar Prasiid 
V. Jagan Natli^ I. L. R. 1 All. 650 ; AppafiainlY. 
Ramasaml, 1. L. R. 9 Mad. 279 ; and Ddiioa^i 
Brothers S^'Go. v. Jeetmnll Greedharee LalL I. L. R 
19 Calc. 372, referred to ; Zixhxir Husain v, Muliani- 
Quad Hasan, Weekly Notes, All. (1888) 147 ; and 
Muhammad Ibrahim Khan v. Hahih'UldaJi Khan^ 
Weekly Notes, All. (1886) 118, overruled. Per 
Aikman, J. — Although it was the single order 
in the execution department which necessitated 
the plaintiffs bringing their suits, the plaintiffs’ 
real causes of action were the separate transac- 
tions entered into by the judgment-debtors with 
the objector under s. 278 of the Code, and they 
were therefore entitled to bring separate suits. 
MuRTi V. Bhola Ram. 

[16 All. 165 

6 . — Civil Procedure Code (1882), s. 43 — Bnit for 
interest on a bond waiving right alreadg aecrued 
to sue^ for principal — Second suit for principal 
and interest subsequently accrued, Certain Ma- 
.homedans hypothecated to the plaintiff to secure 
.repayment of a debt, their interest in lands, 
which had been enfranchised as a personal inam 
— a claim that the lands constituted the endow- 
ment of certain mosques having been rejected 
at the inam, inquiry. The hypothecation deed 
was executed in 1875 and registered, and it 
contained the following terms with rea^ard to 
interest and the repayment of the debt: — ’’We 
(the obligors) shall pay interest at 7 per cent, 
per annum before the 30th October of each year ; 
we shall pay in full the principal amount on the 
30th October, 1878, after clearing off the interest, 
and redeem this deed ; should we fail to pay the 
interest regularly according to the instalments, 
we shall at once pay the principal together with 
the amount of interest,” Default was made in 
the payment of interest in 1876 ; and iu 1877, the 
plaintiff sued in a District Munsif’s Court for 
the interest then due, expressly stating in the 
plaint that he agreed to accept payment of the 
principal and the subsequent years’ interest at 
the times fixed in the deed, and he obtained a 
decree as prayed. The plaintiff in 1888 now 
sued the executants of the above instrument 
and their heirs and representatives to recover 
the principal together with interest up to date: — 
Held, that this suit was not barred by the Civil 
Procedure Code, s. 43, although the creditor’s 
. election not to seek a decree for the full amount 
in the suit of 1877 had not been communicated 


RELINQUISHMENT OP, OR OMIS- 
SION TO SUE POR, PORTION OP 

CLAIM — Gontinued. 

to the debtors before that suit. Badi Bibi Sahi- 
BAL v. Sami Pillai. 

[IS Mad. 257 

7. — Civil Procedure Code (1882), ss. 43 and 
ii~Olaixn for goossession and for mesne 
arising out of one cause of action — Suit for posses- 
sion — Subsequent sioit for mesne profits.'] Where a 
plaintiff sued for possession of immoveable pro- 
perty upon a forfeiture, and for rent in respect of 
the said property up to the date of the alleged 
forfeiture, and having obtained a decree, subse- 
quently brought a separate suit for mesne profits 
including the period from the date of the for- 
feiture to the date of the institution of the 
former suit: — Held, that the claim for mesne 
profits for the period abovementioned was barred 
by s. 43 of Code of Civil Procedure. Lalfi Mai 
V. Hulasi, 1. L. R. 3 All. 660 ; and Venlioba v. 
Subbanna, I. L, R. 11 Mad. 151, referred to. Mewa 
Kuar V. Banarsi Prasad. 

[17 All. 533 

3. —Civil Procedure Code (ISS2), .9.43 — Covenant 
to pay interest on mortgage — Suit to recover arrears 
of interest — Subsequent suit for prlnclggal and 
interest.] The breach of covenant in a mortgage- 
bond to pay interest each year, which covenant is 
not confined to the fixed period of the mortgage and 
is distinct from and independent of the claim of 
the mortgagee to recover the principal sum, and 
the performance of which is secured in a different 
manner, gives rise to a distinct cause of action 
which can be sued upon without suiug for the 
principal, and a decree obtained on such bond for 
overdue interest does not, under s. 43 of the Civil 
Procedure Code (Act XIV of 1882), bar a subse- 
quent suit to recover the principal and interest 
by sale of the mortgaged property. Yashvant 
NARAYAN KaMAT V. VlTHAL DiVAKAR PaRULE- 
KAR. 

[21 Bom. 267 

9. — Civil Procedure Code (1882), .9, 43 — Trans- 
fer of Projoerty Act, s. 85 — Ejectment suit by a 
mortgagor'' s vendee again, ^t the purchaser under a 
mortgage decree — Subsequent suit to redeem,] Cer- 
tain land mortgaged to A was sold to B. M 
brought a suit on his mortgage without joining 
^ as a party, obtained a decree for sale, and be- 
came the purchaser under the decree. B then 
sued to eject him praying for a declaration that 
the sale was not binding on him. The suit hav- 
ing been dismissed, he now sued to redeem : — Held, 
that the suit was not barred under the Civil Proce- 
dure Code. s. 43, and the plaintiff was entitled to 
redeem. KUPPU Nayudu v. Vexkatakrishna 
Reddi. 

[20 Mad. 82 

10. — Civil Proeedure Code (1882), ,9. 43 — Transfer 

of Property Act (jIV of 1882), .9. — Bights inter 

se of two mortgagees of the same property from 
the same mortgagor.] Two persons each held a 
mortgage over the same property from the same 
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mortgagor. The mortgages were both executed 
on the same day. The mortgagees each instituted a 
suit for sale on the same day and obtained decrees, | 
in execution of which they had the mortgaged pro- | 
perty put up for sale, and each 'purchased it at the | 
'sale under his decree respectively. Neither mort- I 
gagee made the other a party to the suit on his | 
mortgage. The representative (S) of one of the | 
mortgagee decree-holders got possession of the | 
mortgaged property and held it as against the I 
other mortgagee decree-holder or his represen - 1 
tatives. Thereupon the representatives of the ' 
other mortgagee brought their suit for possession 
of a moiety of the property, or in the alternative 
for redemption of the other mortgage : — Held, that 
such suit was not barred 'either by the provisions 
of s. 13 of the Code of Civil Procedure, or by 
reason of those of s. 85 of the Transfer of Pro- 
perty Act, 1882. Balmakund v. Sangari. 

[19 All. 379 
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Bee Appellate Court— Evidence and 
Additional Evidence on Appeal. 

[18 Mad. 94 
[24 Calc. 98 

Landlord and Tenant— Pay?>[ent 
OP Rent— Non-payment. 

[18 Bom. 250 

Parti e.s— Adding Parties to 

Suits— Procedure. 

[18 AIL 332 

Special or Second Appeal- 
Grounds OP Appeal — Questions 
OP Fact. 

[23 Calc. 179 
[24 Calc. 98 

— , Findings on. 

See Judgment— Civil Cases. 

[19 Bom. 561 

, Order of. 

See Appeal — Orders. 

[16 All. 375 
[19 Mad. 167, 391 

See Appeal to Privy Council— Cases 

IN WHICH Appeal Lies or not 

Finality of Decree or Order. 

[17 AIL 112 
[L. R. 22 1. A. 1 


REMAND- continued. 

See Letters Patent, High Court, . 
CL. 15. 

[20 Mad. 152 

See Special or Second Ap:^al— 
Orders subject or not to appeal. 

• [24 Calc. 774 

• (i) POWER OF REMAND. 

1. — Civil Procedure Code (1882), sn. 662,* 56& 
and 682 — Order made onaij])eal to amend i)laintl\, 
On appeal from the decision of a District Munsif 
in favour of the plaintiffs in a suit for the re- 
covery of rent, the District Judge set aside the 
decree of the lower Court, ordered anew trial, and 
directed the amendment of the plaint by inserting 
the exact boundaries of the land ou which the 
plaintiffs claimed the rent : — Held, that the order 
for amendment of the plaint was bad under s, 562 
of the Code of Civil Procedure, since the original 
Court had not “ disposed of the suit upon a pre- 
liminary point,” and that it was likewise bad 
under s. 582, since there bad been no dispute as to- 
the boundaries of the laud before the original 
Court. If the information , was necessary, the 
District Judge should have sent down an issue on 
the point for trial under s. 560 of the Code, 
Krishnaya Navada V. Panchu. 

[17 Mad. 187 

2. — Civil ProcediLve Code (1882), s, 562 — Court 

to lohicli remand must be made,] When a suit 
is not disposed of on a preliminary point, it is 
not competent to a Court of appeal under s. 662 
of the Code of Civil Procedure (Act of 

1882) to remand the case for a fresh trial. The 
section, moreover, contemplates a remand back 
to the Court which first disposed of the suit,, 
and to no other Court. Bai Shri Majirajba v, 
Maganlal Bhaishankar. 

[19 Bom. 303 

3. — Pemand of ease not tried on 

issue—Civil Procedure Code <1882), ss. 662 and 
o78~-2rre(jularlty affeoiing the merits.] Where 
a District Court reversed the District Munsif’s 
Qecree s.nd remanded the case for a revised 
finding on the merits : — Held, that this procedure 
was ultra vires and illegal further, 

that as the irregularity might have affected the 
merits of the case, s. 678, Civil Procedure 
Code, w^as inapplicable. Mallikaejuna r 
Pathaneni. 

[19 Mad. 479 

4. — Civil Procedure Code (1882), ,s'. 562 Dis- 

missal of suit for want of cause of action,] Where 
a District Munsif, without entering into the 
merits of a case, dismissed a suit on the ground. 
that the plaintiffs had no cause of action, and ou 
appeal the Appellate Court reversed his decree 
and remanded the case:— that the suit had 
been disposed of upon a preliminary point with- 
in the meaning of s. 662, Civil Procedure Code, 
and that the remand was right. ICanakammal 
r. Rangachariar. 


[20 Mad. 25/ 
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5. — Givil Procedure Code (1882), se. 562, 561 
tiRd 566 — Refusal of Gourt of Jirst iustance to 
record evldoicc tendered ~ Rfusal of Ajopdlate 
Court^o record afiditioual evidence.] The plain- 
tiffs ia the Court of first iustance produced leoth 
documentary and oral evidence iu support of 
their claim. The Court being- satisfied with tj;re 
docyimentary evidence produced by the plaintiffs 
declined to record the evidence of the witnesses 
tendered by them. The defendants appealed, 
and the lower Appellate Court reversed the decree 
of the Court of first instance, but in its turn de- 
clined to allow the plaintiffs, respondents, to pro- 
duce fresh evidence before it. On appeal by the 
plaintiffs to the High Conrb, it was held that 
though there was no section of the Code of Civil 
Procedure strictly applicable to the circumstances 
of the case, the Court was, notwithstanding s. 
664 of the Code, warranted eoe dehito fjusUtlcB in 
■setting aside all proceedings of both Courts 
below and iu directing the Court of first instance 
to re-try the case, admitting all admis.sible evi- 
dence which had previously been tenderei to the 
Court of first instance and which that Court had 
refused to record. Durg-a Dihal Das v. Ano- 

EAJI. 

[17 All. 29 

6. — Gldil Proeedure Code (1882), s. 566 — 
Isatie not disposed of Ip the lower Appellate 
Court— Procedure.'] In a suit for money due 
under a bond, the plaintiff tendered three witness- 
es in the Court of first instance to prove execution 
of the bon<l. That Court having examined one 
of such witnesses declined to examine the others, 
being satisfied on his evidence of the genuine- 
ness of the bond, and passed a decree in favour 
of the plaintiff. On appeal by the defendant the 
lower Appellate Court disposed of the sole issue in 
The appeal, viz., execution or non-execution, in the 
following words ; — “ I do not think the claim 
made out by the plaintiff on his own evidence ” : — 
Held, that uoder^ the ciroumsbauces above de- 
scribed it was competent to the High Court in 
second appeal to act under s. 566 of the Code of 
Civil Procedure and refer an issue as to the exe- 
cution or non-execution of the boud in suit to 
the lower Appellate Court, that issue having prac- 
tically not been tried at all by the said Court. 
Kanliai Lai v. Manor ath Rani, Weekly Notes, All. 
(1894) 19 ; Madho Singh v. Kashi Singh, I. L. R. 
11 All. 342 ; and Durgci Dihal Das v. Anoraji, I. L. 
R. 17 All. 29, referred to. Ganga Prasad v. 
Lal Bahadur Singh. 

[17 All. 117 

(2) GROUND FOR REMAND. 

7. — Ginil Procedure .Code (1882), s. 566 — Re- 
■mand for tr'ial of a new issue.] The liarnavan 
of a tarwad in Malabar sued to recover property 
acquired by his sister (deceased) and now in the 
occupation of the defendants, her children. The 
parties were Mapillas. The defendants pleaded 
(i) that the property had been given to them 

. and their mother jointly ; (2) that their mother 
-was nob governed by Marumakkabayam law 


REMAND — continued. 

(2) GROUND FOR R'EiApL'SD—concIiided. 

The Court of first instance found the first- 
mentioned plea to be good, and dismissed the suit, 
and also found that the family was governed by 
Marumakkabayam law. The Court of first appeal 
dissented from the above finding as to the first 
plea, and, wibhoy.fc deciding the second point, 
remanded the case for the trial of a general issue 
as to the mode of devolution of self-acquired pro- 
perty ill Marumakkabayam Mapilia families in 
North Malabar, and ultimately it dismisse;! the 
suit on that issue ; —Held, that the order of remand 
was nob one which should have been made under 
the Civil Procedure Code, s. 566, and the proceed- 
ings taken under it were irregular. Illika 
Pakramar V. Kutti Kunhamed. 

[17 Mad. 69 

8. — Givil Procedure Code (1882), ss. 562 and 
666 — Illegal order of remand — Dutg of Appellate 
Gourt when fresh parties or add'ition or amend- 
ment of Issues is necessargf] In a suit by 
mortgagees to redeem a prior mortgage issues 
were framed and tried and disposed of iu favour 
of the plaintiffs as bo the questions whether the 
plaintiff’s mortgage was valid, whether the 
mortgage sought to be redeemed had been dis- 
charged, and whether the suit was barred by 
limitation. The Court of first appeal was of 
opinion that these qiiesbioas had nob been properly 
considered, and set aside the decree for the plain- 
tiffs, and directed that a fresh trial be held, 
certain fresh parties being brought ou the record : 
— Held (1) that the order of remand was illegal, 
there being no proper ground for it under ss, 562 
and 566 of the Code of Civil Procedure ; (2) that 
the lower Appellate Court should have joined the 
persons necessary for the suit, and should have so 
altered or added to the issues as to raise all 
que.stions properly arising, and should have refer- 
red them for trial to the Gourt of first instance. 
Krlu Mdlacheri Nayar r. Ohendu. 

[19 Mad. 157 

— Wrong issue framed hg lower Gourt — Find- 
ing in judgment on the point raised hg rorrect 
issiie.] Where the lower Appellate Court framed 
a wrong issue for decision, bub it appearel from 
its judgment that there was a finding on the 
poLub which would have been raised if the correct 
issue had beeu framed, the High Court in second 
appeal refused to remand the case for a new find- 
ing on that issue. ViSHMU Ramchandra v, 
Ganesh Appaji Chaudhari. 

[21 Bom. 325 

(3) PROCEDURE ON REMAND. 

— Civ'll Procedure Gode (1882), 5. 666 — Power 
of Court to disregard findliigs returned — Appeal 
under Letters Patent, High Court, JV,-TU. P.,cl, 
10.] A single Judge of the High Court hearing a 
second appeal made an order of reference under s. 
666 of the Code of Civil Procedure. On the return 
to the reference, the appeal came before another 
Judge, who, holding that the reference was unne- 
cessary, and that the original findings of fact in 
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the Court below were sufficieut to dispose of the 
appeal, disregarded the findings on the reference, 
and dismissed the appeal. In appeal under s. 10 
of the Letters Patent, it was held that it was 
competent to the Judge before whom the appeal 
had subseqently come to disregard the findings 
on the order of reference. Mubarak Husaik 
i\ Bihari. 

[16 All. 306 

11. — Taking evidence 071 ^'emand—Poweo' to take 
additional evidence 07i I'e^iimtd loliere order of 
rcinaoid does ‘7iot so order — GivU Procedure Code, ss. 
562, 566 a7id 568.] Suit by the adoptive daughter 
of a temple dancing woman, deceased, to com- 
pel the trustees of the temple to permit the 
performance of a certain ceremony, in view to 
her entering on the duties* and emoluments at- 
tached to the office of her adoptive mother. On 
second appeal, the High Court directed the return 
of a finding on the issue (previously framed but 
not tried) whether the plaintiff’s adoption was 
valid. Fresh evidence was taken, and the finding 
was that the adoption was made with the inten- 
tion that the girl should be prostituted while she 
was still a minor *. — Held that the lower Court 
had power to take additional evidence on the 
issue remanded although not specially authorised 
to do so by the order of remand. Kamalakshi v. 
Ramasami Chetti. 

[19 Mad. 127 

(4) OASES OP APPEAL AFTER REMAND. 

V2i.-~Clvll Procedure Code (1SS2), s. Decree 
in ajjpeal fro7n. order of remand dismissing appeal 
from decree in the suit — Civil Procedure Code, s, 
13 — Res judicata.'] It is competent to a High 
Court in an appeal from an order of remand under 
s. 562 of the Code of Civil Procedure to pass a 
decree dismissing the appeal preferred to the iower 
Court from the decree in the suit. Bliau Bala v. 
Bapaji Bapuji, I. L. R. 14 Bom. 14; and Ahrahim 
Kkaii V. Faiz-u?i-nessay I, L. 11. 17 Caic. 168. re- 
ferred to. Hasan Ali v. Siraj Husain. 

[16 All. 252 

lS,-~Ch'U Procedure Code, s. — Power of 
High Court in second appeal.] A revenue-paying 
taluli was sold for arrears of dah cess under the 
Public Demands Recovery Act. The sale was set 
aside on appeal by the Revenue Commissioner, 
but on an application for review made to his 
successor, the sale was confirmed, and the pur- 
chaser took possession, In a suit to recover 
possession of an 8 annas share of the taluh on the 
grounds, among others, that the order on review 
was passed without Jurisdiction and without notice 
to the plaintiffs, and as such conferred no title on 
the purchaser, the District Judge, ou appeal, held 
that the order on review not having been set 
aside remained in force, bub he remanded the case 
under s. 666 for trial of the question of notice. 
On th.e case coming back to the Appellate Court, 
before another Judge, he held the order on review 
to be ultra vires, and the trial of the question of 
notice to be unnecessary. The defendants preferred 
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a second appeal against the last judgment: — Held, 
that on the hearing of the appeal, the entire case, 
including the order of remand, was open con- 
sideration, and that the High Court had power to 
determine whether that order or the order sub- 
sequently passed was correct on the merits. 
Lala PRYAa Lal V. Jai Narayan Singh, r 

[22 Calc. 419 

14. — Civil Procedure Code (1882), 55. 562, .590 
and — Order of remand — Power of High Covert 
in second appeal.] On an appeal from a decree of 
a District Munsif, it appeared that he had decided 
all the issues framed in the suit, but in the opinion 
of the District Judge he had based his judgment 
upon evidence improperly taken. The District 
Judge remanded the case to be retried, and in the 
event a decree was passed dismissing the suit 
which was affirmed on appeal by the Subordinate 
Judge on second appeal, that the order 

of remand was illegal, and, although it had not 
been appealed against, the subsequent proceed- 
ings should be treated as non-existent, and the- 
appeal to the District Court should be remanded 
to be disposed of in accordance with law. Savi^ 
i tri V. Ramji, I, L. R. 14 Bom. 232 ; and Raineshar 
■ SCigh V. Sheodin Singh, I. L. R. 12 All. 510, refer- 
! red to. Subba Sastriv. Balachandra Sastri. 

! [18 Mad. 421 

I 15. — Omissio7i to appeal from re7nand order — 

! Ohjection to order allowed in appeal from final 
\ decree.] The contention that a map was admissible 
: in evidence was held to be open to the appellant, 
on second appeal, although he had not appealed 
: against an order of remand made by the lower 
I Appellate Court, rejecting the map as not being 
i admissible. Savitri v. Ramji, I. L. R. 14 Bom, 
232 ; and Rameshar Singh v. Sheodm Singh, I. L. 
R. 12 All. 510, followed. Kanto Prashad 
: Hazari i \ Jagat Chandra DyTTA. 

i [23 Calc. 335 

16. — Appeal against order of remand — Fbidmg 
I of fact — Civil Procedure Code (1882), ss. 584 amd 
I 588.] Where an appeal is preferred against an 
I appellate order under s. 588, Civil Procedure Code, 
i the finding of fact by the lower Appellate Court is 
i conclusive as between the parties on the proper 
: construction of ss. 684 and 588, Civil Procedure 
I Code. Yenganayyan v. Ramasami Ayyan. 

I [19 Mad. 422 

' V7,—Givil Procedure Code (1882), ss. 662,588 

I and 591— Order of remand —~Go7iditions under 
\ which an order passed in the course of a suit 
: may he questioned in an appeal from the decree 
: in such suit — Limitation.] An order made under 
! the Code of Civil Procedure from which an ap- 
; peal is given under s. 688 of that Code may be 
! questioned under s. 691 in an appeal from the 
I decree in the suit, if >he ground of objection is 
: stated in the memorandum of appeal. So held 
by the Full Bench, following Rameshar Singh v. 
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Sheodin Singh, I. L. R. 12 All. 610 ; Muzhar Eos- 
sein V. Bodha Bibi, I. L. R. 17 All. 112, distin- 
guislsed \—Reld (t>y Edge, C. J., and Airman, 
J.), that s. 591 of the Code of Civil Procedure does 
not enable an appellant to avoid limitation by 
coming up under s. 691 when the only ground of 
appeal is an order made under s. 662. Section §91 
contemplates two things — there being a regular 
appeal about something else, and in that appeal 
the insertion of a ground of objection under s. 691. 
Sheo Nath Singh n . Ram Din Singh. 

[IS All. 19 

RENT. 

See Appeal— Acts —Bengal Tenancy 
Act. 

[21 Calc. 132 

See Appeal— N. W.-P. Acts. 

[18 All. 302 

See Bengal Tenancy Act. s. 65. 

[21 Calc. 722 

See Cess, 

[22 Calc. 680 

See Hindu Law— Widow— Interest in 
Estate oe Husband- By Inheri- 
tance. 

[19 All. 235 

See Special or Second Appeal— Small 
Cause Court Suits— Rent. 

[22 Calc. 680 

— J Abatement of. 

See Abatement op Rent. 

, [21 Calc. 1005 

[L. R. 21 I. A. 118 

, Abatement of, Agreement for. 

See Evidence — Parol Evidence— Va- 
rying or Contradicting Written 
Instruments. 

[24 Calc. 20 

See Registration Act, s. 18. 

[24 Calc. 20 

, Apportionment of. 

See Abatement of Rent, 

[21 Calc. 1005 
[L. R. 21 I. A. 118 

See Landlord and Tenant— Obliga- 
tion OF Landlord to Give, and 
Maintain Tenant in, Possession. 

[24 Calc. 296 


RENT — contimied, 

, Arrears of. 

See Interest— Miscellaneous Cases 
— arrears of Rent. 

[18 All. 240 
[24 Calc. 37 

, Deposit of, in Court. 

See Bengal Tenancy Act, s. 61. 

[21 Calc. 680 

, Determination of. 

See Landlord and Tenant— Con- 
stitution of Relation — Gene- 
rally. 

[16 All. 209 

, Effectof non-payment of. 

See Landlord and Tenant— Payment 
OF Rent- Non-payment. 

[18 Bom. 250 
[18 All. 290 

See Possession— Adverse Possession. 

[18 Bom. 256 

, Enhancement of. 

See Enhancement of Rent — Right to 
Enhance. 

[22 Calc. 214 
[L. R. 21 1. A. 131 

, Liability for. 

See Oases under Landlord and Ten- 
ant-Liability FOR Rent. 

See Sale for Arrears of Rent — 
Right and Liabilities op Pur- 
chasers. 

[21 Calc, 169, 383 

, Payment of. 

See Cases under Landlord and Ten- 
ant — Pay'ment op Rent. 

, Payment of, in lieu of interest. 

See Limitation Act, s. 20. 

[19 Bom. 663 

See Registration Act, s. 17. 

[19 Bom. 663 

, Rate of. 

See Appeal— N,-W. P. Acts. 

[16 All. 51 
[18 All, 463 

See Bengal Tenancy Act, s. SO. 

[21 Calc. 986 

See Madras Rent Recovery Act, s. 11. 

[18 Mad. 216 
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R/B NT — 0 n t i mted . 


concluded. 


Bee Res judioata—Estoppel by Judr- 

MEKT. 

[21 Calc. 236 

See Variance between Pleading and 
Prooe. 

[24 Calc. 433 

e 

Receipt of. 

5^^? Landlord and Tenant— Consti- 
tution OP Relation —Acknow- 
ledgment OP Tenancy by Receipt 
OP Rent, kc. 

[25 Calc. 1 
[L. R. 24 I. A. 164 


Receipts for. 

Bee Evidence — Civil Cases — Rent 
Receipts. 

[24 Calc. 251 

Reduction of. 

Bee Landlord and Tenant— Compensa- 
tion FOR Improvements on L.and. 

' [20 Mad. 435 

Right to realise, Dispute as to. 

Bee Possession, Order op Criminal 
Court as to— CavSes which Magis- 
trate MAY Decide as to Posses- 
sion. 

[23 Calc. 80 

Suit for. 

See Act XX OF 1863, s. 3. 

[19 Mad. 395 

See Certificate op Administration- 
Right to Sue or Execute Decree 
without Certificate. 

[18 Bom. 394 

See Co-SHAEERS— Suits by Co-sharers 
with respect to the Joint Pro- 
perty — Rent, 

[22 Calc. 658 

Bee Land Registration Act. 

[22 Calc. 454 

[23 Calc. 87 

[24 Calc. 404 

See Limitation Act, Art. lie. 

[19 Mad. 52 

See Munsif, Jurisdiction of. 

[20 Mad. 21 

iSe^JPARTiES— P arties to Suits— Joint 
Faaiily. 

[18 Bom. 141 

SeejUES judicata — Estoppel by Judg- 
ement. 


See Res judicata— Matters in Issue. 

[24 Calc. 569, 711 

, Suit for arrears of. 

f 

See Bengal Tenancy Act, Sch. Ill, 
r Art. 2. 

[23 Calc. 191 

See Landlord and Tenant-Constitu- 
tion OF Relation— GenerallyC 

[16 All. 209 

See Landlord AND Tenant — Liability 
FOR Rent. 

[23 Calc. 205 

See Limitation Act, Art. 110. 

[17 Mad. 225 
[19 Mad. 21 

See Variance between Pleading and 
Proof. 

[24 Calc. 433 

, Suspension of. 

See Landlord and Tenant— Obliga- 
tion OF Landlord to Give, and 
Maintain Tenant in, Possession. 

[24 Calc. 296 

, Waiver of right to. 

See Registration Act, s. 17. 

[20 Mad. 367 

REPORT OP SELECT COMMITTEE 
ON BILL. 


See Statutes, Construction of. 

[21 Calc. 732 
[22 Calc. 788 
[L. R. 22 I. A. 107 

REPRESENTATION. 

See Estoppel— Estoppel by Conduct. 

[17 Mad. 473 


REPRESENTATIVE. 

See Cases under Civil Procedure 
Code, s. 241— Parties to Suits. 

See Cases UNDER Execution OP Decree 

— EXECUTioN BY AND AGAINST RE- 
PRESENTATIVES. 

See Res judicata — Parties — Same 
Parties or their Representa- 
tives. 

REPRESENTATIVE OP DECEASED 
PERSON. 

See Abatement of Suit— Appeals. 

[16 All. 211 

See Appeal— Decrees. 


[21 Calc. 286 


[19 All. 142 
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KEJPRESENTATIVB OP DECEASED 
PERSON — continued. 

Sec Appeal— Execution op Decree- 
Questions IN Execution. 

[17 All. 245 

'% "I 

See Appeal— Orders. 

[17 All. 2§6 

See Certificate op AdmixistbatioIi— 
' Issue of, and Kight to, Certifi- 

cate. 

[18 Bom. 315 

Sec Civil Procedure Code. s. 244 — 
Questions in Execution op De- 
cree. 

[17 All. 431 

See Company — Winding up — Liability 
of Officers. 

[18 All. 156 

See Cases under Execution of Decree 
— Execution by and against Re- 
presentatives, 

See Landlord and Tenant— Liabil- 
ity^ FOR Rent. 

[19 All. 352 

See Limitation Act, Art. 179— Nature 
OF Application — Irregular or 
Defective Applications. 

[19 All. 337 

*$^6^ Mahomedan Law— Debts. 

- [21 Calc. 311 

See Money Paid for Benefit op An- 

OTHER. 

[18 All. 471 

See Parties— Parties to Suits— Part- 
nerships, Suits concerning. 

[21 Bom, 412 

See Cases under Parties— Substitu- 
tion of Parties. 

not made party. 

See Sale in Execution of Decree- 
Invalid Sales— Death of Judg- 
ment-debtor BEFORE Sale. 

[19 Bom. 276 

[23 Calc. 686 

[21 Bom.424 

, Suit by. 


REPRESENTATIVE OP DECEASED 
PERSON — continue cl. 

assets of a deceased debtor, and it is proved that 
he has received sufficient assets to meet the debt, 
a personal decree therefor can be passed against 
him. Nathuram Siviji Sett v. Kutti Haji. 

[20 Mad. 446 

2,.—Re2^veeentatir.e of insolvent dcMor — Civil 
Procedure Code (1882), s. 262 — Suit acfainst widoio 
of insolvent as his legal reggresentaticef The 
husband of the defendant was adjudicated an 
insolvent in 1891, and the usual order was made 
vesting his estate in the Official Assignee. He 
subsequently died without having filed his sched- 
ule, and no schedule had ever been filed. After 
his death a suit was brought by a creditor against 
the defendant as the “ widow, heiress, and legal 
representative” of the deceased insolvent, in 
which suit a decree was made against her, the 
amount to be levied out of the assets of the 
deceased in her hands.” In an application by 
' the defendant to have the decree set aside on 
the grounds that the Official Assignee was a nec- 
essary party to the suit, and that the decree 
should have been against him as her husband’s 
representative, as his estate was in his lifetime, 
and since had continued to be, vested in the 
Official Assignee: — Ileld^ that on the death of 
the insolvent bis widow, the defendant, became 
his legal representative within the meaning of 
s. 252 of the Civil Procedure Code, and that the 
existence of the vesting order in no way affected 
her position as such representative. Creender 
Chunder Gkose v. Maohintosli, I. L. R. 4 Calc. 897 ; 
Girdliarlal v. JBai Shiv, I. L. R. 8 Bom. 809 ; and 
Kashi Prasad v. Miller, I. L. R. 7 All. 752, 
referred to, Chandmull v. Raneesoondery 
* Dossee. 

[22 Calc. 259 

3. — Peath of 2)laintff snhseguent to decree — 
Right of snrvivorshi]) ve.sted in defendant — Kfect 
on vested right of plaintiff's re2)resontative.'} A 
decree for partition operates as a severance of the 
joint ownership. Where therefore M, a minor and 
only son, by his next friend sued his father and 
certain alienees of the family property for parti- 
tion and obtained a decree, and subsequent to decree 
and pending appeal, the plaintiff died, and M's 
mother was brought on the record as deceased 
plaintiff’s legal representative : that any 

right of survivorship which the defendant might 
have had, if the plaintiff had died before decree, 
was extinguisheo, and did not affect the rights 
of his mother who properly represented him. 
SUBBARAYA MuDALI V. MaNIKA MuDALI. 

[19 Mad. 345 


See Certificate of Administration- 
Right TO Sue or Execute Decree 
without Certificate 

[16 All. 259 

1. — Civil Procedure Code (1882), s. 252 — Legal 
representative — Stdt against the heir a7id joossessor 
pf the assets of a deceased g^erson.'] Where a party 
is sued for money as the heir and possessor of the 


4. — Death of the judgment-debtor leaving 7ninor 
sons — Widow in 2^ossessio7i — Boris not jjai'ties to 
enecutio7i-p7'oceedings — Sale in execution after 
judgment- deht07‘'s 'death—Mhior sons represented 
hj their mother and guardian on record— Purchase 
of judgmG7it-debto7''s mterest by decree-holder — 
Subsecpuent suit by soris to recover the property — 
Civil Procedure Code ( 18.59). s. 210— Civil Pro- 
cedure Code (1882), s. 234.] Under s. 210 of 
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REPRESENTATIVE OP DECEASED 

PERSON — concluded, 

the Civil Procedure Code (Act YIII of 1869), 
an execution sale of the property of a deceased 
judgment-debtor was binding, if the estate of the 
deceased was sufficiently represented quoad such 
property. A Hindu judgment-debtor died. leaving 
a widow and two sons, who were minors. His 
widow was placed on the record as his heir, and 
hot bis sons. Certain property of the deceased 
was sold in execution. The sale certificate 
issued to the purchaser stated that he had pur- 
chased the right, title and interest of the judg- 
ment-debtor in the property. In a suit subse- 
quently brought by the sons ; — Held, that they 
were bound by the sale. The widow of the 
deceased judgment-debtor, who as natural guar- 
dian of the minor sons was in possession of the 
property, was upon the record, and it was clear 
that it was the interest of ’the judgment-debtor, 
and nob that of the widow, that was intended 
to be sold. ACHUT Ramchandra Pai v, Manju- 
NATH VeNEATNARNAPPA. 

[21 Bom. 539 

5. — Cwil Procedure Code (1882), s, 234 — A 
stranger to a deco'ee against a deceased ^person in 
possession of his property Legal representativePl^ 
The words “legal representative” in s. 231 of 
the Code of Civil Procedure do not include any 
person who does not in law represent the estate 
of the deceased person. Consequently, a stranger 
in possession of property of a deceased person 
who was not a party to a decree against such 
person cannot be proceeded against in execution 
otherwise than by a regular suit. Chathaeelan 
zj. Goyinda Karumiar. 

[17 Mad. 186 

6. — Suit oy creditor against estate of deceased 
debtor — Lfelrs of intestate debtor — Partiesi\ In 
a suit by a creditor against the estate of a deceas- 
ed debtor, who has died leaving a will, his heirs 
on intestacy do not represent his estate, and the 
suit is bad unless the estate is represented. 
MiTANGIRI Dassee V . Chooneymoney Dassee. 

[22 Calc. 903 

7. — Administrator appomted under Bombay 
Begnlation VllI of 1827, s. lO—Act XIX of 1841, 
s, 9 — Adviinistrator- Generals Act {II of 1874), 
s. 18 — Giril Procedure Gode (1832), ss. 365 and 
5S2— Death of ajjpellant — Abatement of appeal.'] 
An administrator appointed under s. 10 of Bombay 
Regulation YIII of 1827 does not, by such ap- 
pointment, become the legal representative of 
the deceased, or entitled to continue an appeal 
filed by him. Malapa Sidapa Desai v, Devi 
Naie. 

[21 Bom. 102 

RESALE. 

Sec Sale in Execdtion op Decree- 
Resale. 

[19 All. 22 


RESALE, POWER OP. 

See Contract— Breach of Contract. 

[24 Calc. 124, 177 
[19 All. 535 

See Damages— Measui^e and A^ess- 
ME NT OP Damages. 

[24 Calc. 124, 177 
[19 All. 535 

RESIDENCE. 

See Insolvent Act, s. 5, 

[21 Calc. 634 

See Lunatic. 

[24 Calc. 133 

, Constructive. 

See Foreign Court, Judgment op. 

[20 Mad. 112 

, Temporary. 

See Jurisdiction— Causes of Juris- 
diction-Dwelling, Carrying ok 
Business, or Working for Gaik. 

[18 Bom. 290, 294 
[L. R. 21 I. A. 13 

See Recognizakce to Keep Peace. 

[24 Calc. 344 

RESIDUARY LEGATEE. 

See Hindu Law— Will— Con stru^tiok 
OF Wills. 

[23 Calc. 446 

See Right of Suit— Interest to Sup- 
port Right, 

[23 Calc. 446 

RESISTANCE OR OBSTRUCTION TO 
EXECUTION OP DEGREE. 

See Appeal— Orders. 

[21 Bom. 392 

See Limitation Act, Art. 114— Adverse 
Possession. 

[18 Bom. 37 

See Limitation Act, Art. 179— Period 
FROM WHICH Limitation Runs— 
Continuous Proceedings. 

[20 Bom. 175 

1. — Civil Procedure Gode (1882), s, 335 — Joint 
managers — Mortgage by one of 'such managers^ 
Sale by mortgagee in etcecution of decree on mort-' 
gage and dispossession of the other manager — 
Application for restoration of possession by other ■ 
joint manager.] A, the owner of certain property, 
gave the management of it to hia three nephews, 
A and iV. A mortgaged the property, and the 
mortgagee sued on the mortgage and gob a decree. 
In execution of the decree, the property was sold , 
and purchased by I, who was put in possession . 
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RESISTANCE OR OBSTRUCTION TO RESISTANCE OR OBSTRUCTION TO 
EXECUTION OP DECREE— EXECUTION OP 'D'&G'R'Si'Ei—eoiicUded. 

by the Court. G, one of the managers, then B. 8 Bom. 602 ; and Rao Anirit 

applied for possession under s. 335 of the Civil v. Devrao Govind,l.h. 11 Bom. 473, isfcin- 

Procedure Code (Act XIV of 1882). alleging that guished. Narain Das v, Hazari Lal. 
he hfji^d been wror^g-fully dispossessed : — Held, that [18 All. 23& 

the mortgagee got no title to the property by his 

mortgage from A against the real owner K ; aid REIS JUDICATA. 


G, who was in actual possession as his manager 
(whether or not there were others equally entitled 
to^hare in the management), was entitled to 
prevent the purchaser L taking possession, and 
having been dispossessed had a claim to be restor- 
ed to possession under s. 335 of the Civil Proce- 
dure Code. Govind Balvant Shivnekar v. 
Lakshman bin Nana Teli. 

[18 Bom. 522 ! 

i 

2. — Civil Procedure Code (1882), ss. 334 and 

335 — Application hy usv/ructuary mortgagee 
ejected loy auction’pur chaser to he restored to 
possession — Representative of party to suit — Auc- 
tion-pur chaser ivho was also assignee of decree — 
Judgment-debtor.'] In a suit for sale upon a 
mortgage the plaintiff having obtained a decree 
assigned the same, and the assignee brought the 
property decreed to be sold to sale and purchased ; 
it himself and obtained possession. A usufruc- | 
tuary mortgagee of the property who had been a i 
party to the suit, and in whose favour the decree 1 
was, in so far that it declared his right to con- 
tinue in possession, applied to be restored to 
possession and obtained an order in his favour. 
Thereupon the assignee, auction-purchaser, ap- 
plied in revision to have the order restoring the 
usufructuary mortgagee to possession set aside : — I 
Held, that the order in question was an order i 
which could properly be made under s. 335 of the | 
Code of Civil Procedure, and, being unappeal- i 
able, an application for revision thereof might i 
lie. The auction-purchaser, though he happened j 
also to be the assignee of the decree, was not a I 
representative of a party to the suit within the ; 
meaning of s. 244, nor was the usufructuary mort- i 
gagee a judgment'^debtor within the meaning of j 
s. 331 or fi. 335, but he was a person other than a | 
judgment-debtor, within the meaning of s. 335. I 
Sabhajit V, Sri Gopal. | 

[17 All. 222 I 

3, — Reslstan-.ce or obstruction to execution — Li- | 
mitati on— Renewal of resistance or obstruction — | 
Fresh cause of action.] The period of limitation I 
provided for in s. 328 of the Code of Civil Proce- | 
dure is a limitation which governs a cause of I 
action arising out of a particular resistance of i 
obstruction. So far as that resistance or obstruc- 
tion is concerned, the decree-holder, if he wishes 
to take proceedings under s. 328, must do so 
within one month from the time of such resis- 
tance or obstruction. But the bar created by the 
limitation imposed by this section does not ex- 
tend to and hold good so as to bar complaints 
against acts of resistance or obstruction made 
upon fresh proceedings taken by the decree- 
holder. Ramaseliara v. Lharmaraya, I. L. R. 5 
Mad, 113, followed j Balvant Santaram v. Baba* 
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See Bengal Tenancy Act, s. 101. 

[21 Calc. 378 

See Bengal Tenancy Act, s. 102. * 

[21 Calc. 38 
[22 Calc. 244 

See Civil Procedure Code, s. 244 — 
Questions in Execution of 
Decree. 

[IS Mad. 26 

See Civil Procedure Code, s. 257A. 

[20 Mad. 360 
See Cases under Estoppel —Estoppel 
BY Judgment. 

See Execution of Decree ~ Decree 
TO BE Executed after Appeal or 
Review. 

[19 Bom. 258 

See Forest Act, s. 45. 

[24 Calc. 504 
[L. R. 24 I. A. 33 

See Khoti Settlement Act, s. 17. 

[20 Bom. 475 

See Limitation Act, 1877, Art. 141. 

[21 Calc. 8 
[L. R. 20 L A. 183 
See MALABAtl Law— Joint Family. 

[17 Mad. 214 

See Pauper Suit — Suits. 

[19 Mad. 197 
See Remand— Oases of appeal after 
Remand. 

[16 All. 252 

See Sale for Arrears of Rent— In- 
cumbrances, 

[22 Calc. 364 
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51BS JXJ'DlOKl^A.—oimtimicd, 

(1) ESTOPPEL BY JUDGMENT. 

1. — Judgment and decree ujjon an award — 

Civil Procedure Code ss. 13 and 622.] A | 

]'ud gment and decree passed in terms of an award ! 
under s. 522 of the Civil Procedure Code (Act j 
XIV of 1882) constitute a res judicata, Wazeer j 
Mahtou V. Cliuiii Singh. I. L. 7 Calc. 727, fol- | 
lowed. Yyankatesh Chimaji Joshi v, Sakha- j 
RA3I Daji. j 

[21 Bom. 465 ; 

2. — Application hy executors for probate— ! 
Order refusing probate — Subsequent suit by exe- i 
ciitors as persons entitled under lolll to property of ! 
deceased — Probate and Administration Act (F of \ 
1881), 5. 12, Chap. F, ss. 69 and 83.] The plain- i 
■tiffs applied to the District Court at Poona under ' 
the Probate and Administration Act (V of 1881) ! 
for probate of a will of which they were ap- : 
pointed executors. The defendants opposed their | 
application, and on appeal the High Court re- : 
jeoted it, holding that on the evidence the execu- ; 
tioD of the will was not proved. The plaintiffs ; 
thereupon filed the present suit, as the persons i 
beneficially entitled under the will, for a declara- 
tion that the property of the deceased belonged i 
to them, and for an injunction to restrain the 
defendant from obstructing them in the enjoy- 
ment of it. The defendant contended that the 
suit was barred as res judicata :^Held^ that the 
suit was not barred by the order refusing pro- 
bate of the will. The refusal to grant probate 
does not conclusively show that the will pro- 
pounded is not the genuine will of the testator. 
Gakesh Jaga>'nath Dev v. Ramchandra 
Ganesh Dbv. 

[21 Bom. 563 

3. — Decision on title in proceedings under Land 
Acquisition Act, 1870.] In proceedings under 
the Land Acquisition Act, 1870, to apportion the 
compensation payable, a decision by the Judge 
on a question of title does not operate a res jndl~ 
-cata between the parties to those proceedings. 
Mahadevi V, Neelamani. 

[20 Mad, 269 

4. — Ohil Procedure Code ( 1882 ), s. 13 — Pro- 
ceedings in a prior suit — Pact in issue not heard 
and '^finally decided ” thereind] To support the 
defence of res judicata it is nob enough that 
the parties to the suits are the same, and that 
the same matter is in issue. The matter must 
have been heard and finally decided (s. 13 of 
the Civil Procedure Code). In 1886, relations 
of a deceased proprietor, alleging their right to 
the inheritance, sued for a ‘declaration that they 
were his next of kin. The defendant set up 
a title as direct descendant, claiming to be the 
son of that proprietor’s daughter. The first 
-Court decided that this was his true parentage, 
and dismissed the suit. The High Court main- 
tained the dismissal, not upon the merits, but 
on the grounds that the suit was defective for 
want of parties, and that a declaratory decree 
could not be made. In 1888,. the same plaintiffs 
having purchased the interest of the parties nob 
joined in the previous suit, brought the present 


RES 

(1) ESTOPPEL BY JUDGMENT— 

suit, with the same object, against the same 
defendant, whom the Subordinate Judge {not the 
sa.me officer that disposed of the former suit) now 
found nob to have been the# son of bh^^ said 
daughter. A Bench of the High Court (com- 
posed of Judge.s other than those that heard of 
th^ former appeal) having examined the record 
of the former suit, reversed the Subordinate 
Judge’s decision. They declined, however, ’’to 
decide whether or not the lauter suit was barred 
on the ground of res judicata. But intimating 
thuc they would have affirmed the judgment of 
the lower Court in the former suit had it, on the 
merits, come before them, they preferred that 
judgment to the one before them, and gave effect 
to this opinion by reversing the latter: — Hold, 
that the question of parentage had not been 
heard and finally decided in the suit of 1885. 
The appeal in that suit had put an end to any 
finality in the decision of the first Court, and had 
not led to a decision on the merits. There was 
therefore no res judicata.: bub unless treated as 
such, the judgment in the former suit had little 
or no bearing on the question as afterwards pub 
in issue in this. That issue had been rightly 
decided by the Subordinate Judge, ou the evi- 
dence, and his judgment was accordingly main- 
baiued, Sheosagar Singh v. Sitaram Singh. 

[24 Calc. 616 
[L. R. 24 I. A. 50 

5. — Cixil Procedure Code (1882), 13 — Siva- 
ganga sanad of 1803 — Fraud — Possession hnoion 
and acquieseed in prior to adjudication,'] A suit 
was brought in 1886, grounded on fraud attributed 
to the lineal ancestor of the principal defendant, 
in obtaining, iu 1803, the grant of the sanad of 
the Sivaganga zemindari, to which the plaintiff 
claimed title. The plaintiff’s case was that the 
defendant’s ancestor, the younger of two brothers, 
had fiMudiilonbly caused the sanad to be made 
out in his own name, whereas it was intended to 
be, and ought to have been, argrant to the elder 

j brother, who was the plaintiff’s lineal ancestor, 

I Those through whom the plaintiff claimed had 
I nob made any such charge, although they had 
i knowledge of all the facts connected with the 
i grant of the sanad of 1803 to the younger brother, 
and with the long possession by him and his 
descendants, among whom there had been litiga- 
tion, resulting in a decision adverse to the plain- 
tiff’s claim as to the ownership. The lower 
Appellate Court and the High Court both found 
that the alleged fraud had nob been proved : — 
Held, that this suit could not be maintained to 
re-open the question. Bala Gouri Vallaba 
Tevar V. Periasami Udayar Tevar. 

[17 Mad. 384 

s. 0. Bala Gouri Vallabha Tevar r. 

Zemindar OP Shivaganga. 

[L. R. 21 I. A. 93 

6. — Rent, Suit for — Decree as to amount of land 
— Rent payable for former years— Rate of rent 
payable.] The plaintiff sued the defendant for 
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RES JUDICATA-e ontimiecl. 

(1) ESTOPPEL BY JUDGMENT— 
rent of certain lands. The defendant contended 
that he was not liable for the entire rent, as part 
of the land was in the plaintiff’s possession. The 
defen'^ant failed '^o prove his contention, and a 
decree was given for the full amount claimed. 
Subsequently the plaintiff again sued the defend- 
ant in regard to the same property for arrears.»of 
rent for subsequent years at the rate claimed in 
the former suit. The defendant had the land 
measured, adduced evidence, and endeavoured to 
raise the same defence as he had in the previous 
suit. No allegation was made to the effect that 
the rent had been altered in consequence of any- 
thing that had happened since the previous deci- 
sion. The lower Courts, without considering 
the evidence adduced by the defendant, held that 
the defendant could not again raise the same con- 
tention, as the question had already been consi- 
dered aud determined in the previous suit, and 
was res judicata between the parties: — Jleld, 
that the previous decision did not operate as res 
judicata, aud that the lower Courts ought to 
have determined on the evidence adduced what 
the amount of rent in question was. Nil Mad- 
HUB Sarkau V, Brojo Nath Singha. 

[21 Calc. 236 

7, — Clreumstanoes and evidence to estahli.sh 
existoiCG of trust — Givil Procedure Gode, s. 13.] A 
claim made for a share of property by inheritance 
from a deceased relation who had been in joint 
possession of it with the defendant, was met by 
the defence that the estate had been jointly held 
for religious and charitable purposes under a will, 
the deceased having had no beneficial or herit- 
able interest. The defendant alleged that the 
original owner of the property had bequeathed 
the property in trust for these purposes. The 
claimant alleged a revocation of the will, and 
denied that there was such a trust. One of the 
contentions upon this appeal was that the plain- 
tiff was estopped, from denying the existence of 
a trust by there having been a judgment of the 
High Court, iu a prior suit, between the present 
defendant and the widow of the deceased, that 
judgment having stated that the trust had been 
recognised by him who was now defendant : — 

that this was not w'itbin s. 13, Civil Pro- 
cedure Code, the matter not having been tried and 
determined in that suit : — Held^ also, that another 
prior judgment, in a suit brought by others in- 
terested in the trust, which judgment found the 
will to have been reveked, was admissible, 
though not conclusive, evidence against him. 
Ditto Kunwar v. Kesho Prasad Misr. 

[19 All. 277 
[L. R. 24 I. A. 10 

8. — Judgment ohtained hy fraud — Failure to 
agepear and resist order granting eertifeate.'] P 
died in 1889, leaving a daughter B. P, it was 
alleged, had made a will appointing certain per- 
sons his executors. The executors applied for a 
certificate under the Succession Certificate Act 
(YII of 1380) to recover a debt due to the deceased’s 
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estate from one N. B opposed this application, 
and claimed the certificate for herself by a separate 
application. The District Judge rejected B"s 
application, and issued a certificate to the executors 
on the 14th September, 1802. In the meantime, one 
J!/ obtained a deerpe against B as legal representa- 
tive of P, and in execution bought P's right, title 
and interest in the debt due from Ad On the 12th 
September, 1892, M applied for a certificate under 
Act VII of 1889, to recover this debt. The Dis- 
trict Judge rejected this application. M appealed 
to the High Court. To this appeal the executors 
were made parties at their own request. The 
High Court reversed the District Judge’s order 
and remanded the case for disposal on the merits. 
Upon the remand the executors did not appear 
before the District Judge to contest JVs applica- 
tion, and the Diatrict’Judge granted him a certi- 
ficate. Thereupon he applied for revocation of 
the certificate previously granted to the execu- 
tors ; and the executors in their turn applied 
for revocation of the certificate granted to 
him. The District Judge revoked M's certifi- 
cate on the ground that he had fraudulently 
concealed from the Court the previous grant of 
a certificate to the executors. Against this order 
J/ appealed to the High Court, contending 
alia) that the executors not having resisted his 
application for a certificate after the case had 
been remanded by the High Court, were estopped, 
on the principle of res judieata^ from apply* 
iug for a revocation of the certificate granted to 
him: — that the executors were not estopped. 
The executors, having applied to be made parties 
to the appeal proceedings, were bound to appear 
in the Court below, and their failure to do so 
disabled them from pleading objections such as 
the collusive character of the decree and B's want 
of title, but it did not operate as res judicata^ 
especially when there was reason to suspect fraud 
on the part of M. The order ob Gained by him 
could uob have the effect of res judicata^ unless 
the executors being called on to dispute it, had 
failed to do so. A party to a proceeding is never 
disabled from showing that a judgmenn or order 
has been obtained by the adverse party by fraud. 
Manchharam V, Kalidas. 

[19 Bom. 821 

(2) ADJUDICATIONS. 

9. — Award as to partition in prior aMitration 
proceedings. Effect of —Subsequent suit for q)arti- 
tion.'] Disputes having arisen in a joint Hindu 
family, the parties submitted the question of par- 
tition to arbitrators, who passed an award thereon. 
Both parties objected to the award, and it was 
never carried into effect. On a suit for partition 
being filed : — Held, that such an award was equiva- 
lent to a final judgment and binding on the parties 
in the absence of positive evidence that both parties 
agreed that the former state of things should be 
restored, and that therefore the present suit for 
partition could not be maintained, KrishmA 
Panda v. Balaram Panda. 


[19 Mad 290 
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SUBBARAYA CHETTI V. SaDASIVA ChETTI. 

[20 Mad. 490 

10. — Consent decree — Decree dismissing gyarty 
from suit.'] In 1839, in contemplation of a mar- 
riage between M and G, a deed Qf settlement was 
executed which provided that, during the life- 
time of M's father, half of the rents and profits of 
two houses in Calcutta, held for a term of years, 
■should be taken by him and half by G ; that after 
thedeathof a¥’5 father, the rent, and profits should 
go to G and M, and upon the death of either of 
them to the survivor ; and after the death of the 
survivor to the use absolutely of the issue of the 
marriage, if any. The father of M died in 1841, 
and G on the 23rd of November in the same year. 
M, on the 21st December, 1J41, shortly after the 
death of her husband, married A S, and, on the 8th 
of April, 1842, gave birth to a child who was named 
E and afterwards married to T. M died in 1850. 
By J. *9 she had two children, the plaintiff and a 
son G S. On the 7th November, 1859, E and her 
husband filed a bill of complaint in the Supreme 
Court, Calcutta, against the trustees of the settle- 
ment of 1839, and against -4. S and G S, who was 
then an infant, in which she claimed to be en- 
titled to the properties absolutely. On the 21st 
of June, 1860, a decree was made dismissing the 
suit against G S, and declaring that the proper- 
ties covered by the deed of settlement were per- 
sonalty. In the present suit it was objected that 
the decree of the Supreme Court could not bind 
G S, as he was dismissed from the suit, and , be- 
cause the decree was a decree by consent :^Held. 
that the decree was binding upon G S and 
persons claiming to derive their title from him. A 
consent decree is as binding on the parties to the 
proceedings in which it is made as a decree made 
after a contentious trial. In re South Amerlcccn 
Md Menicun Co., L. R. (1895) 1 Ch. 37; The 
Bellcairn, L. R. 10 P. D. 161 ; Xllakandan v. 
Padmaria'bhci. I. L. R. 18 Mad. 1 ; and Gajapathl 
Eadhiha v. Gajapathl Nilamani^ 13 Moo. I. A. 
-497, referred to. Nicholas v. Asphar. 

[24 Calc. 216 

(3) JUDGMENTS ON PRELIMINARY POINTS. 

W, -Execution under s. 260, Civil Procedure 
Code (1882) — Refusal of execution lohrre opportu- 
nity to obey the decree had not been afforded by the 
-decreeliulders — Effect of such refusal — Subsequent 
order for execution.'] An order of a Court dis- 
missed a petition for execution under s. 260 of 
the Civil Procedure Code because the petitioning 
decree-holders had not then afforded to the judg- 
ment-debtor an opportunity of obeying the decree, 
which directed him to do specific acts : — Held, 
that another application, made after such oppor- 
tunity had been afforded to him, was not barred 
as having been matter of prior adjudication 
within s. 13 of the Civil Procedure Code. Kishore 
Bon Mohtjnt v. Dwarkanath Adhikari. 

[21 Calc. 784 
[L. R. 21 1. A. 89 
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— concluded. 

12. — Dismissal for default of application for 
execution of decree — Civil Procedure Code (1882), 
s. 158— Civil Procedure Code Aif enduient AH (VI 
of 1892), s. 4.] The dismissal of a petition for 
execution for default does not bar a fresh appli- 
cation, s. 158 of the Code of Civil Procedure 
being inapplicable, since by reason of s. 4 of 
Act VI of 1892, it does not apply to proceedings 
in execution. Dhonkal Singh v. PhaUliar Singh, 
I. L. R. 15 All. 84; Hajrat Ahramnissa Begam^. 
Valinlnissa Begam^l. L. R. 18 Bom. 429; and 
Delhi and London Banh v. Orchard, L. R. 4 I. 
A. 127, followed. Tirthasami v. Annappayya. 

[18 Mad. 131 

13. — Dismissal of suit for want of heirship certi- 
ficate — Civil Procedure Code (1882), ss. 18 and 158.] 
In a suit to recover principal and interest due on 
a bond executed by the defendants in favour of 
the plaintiff’s father (deceased), it appeared that 
the plaintiff had previously brought a similar suit 
which was dismissed for the reason that the 
plaintiff produced no succession certificate: — Held, 
that the previous proceedings did not bar the 
present suit. Putali Meheti v. Tulja. I. L. R. 3 
Bom. 223, referred to. Pethaperumal Ohetti 
V. Murugandi Servaigaran. 

[18 Mad. 466 

14. — Dismissal of suit for non-appearance of 
plaintiff — Order of Mamlatdar dismissing suit — 
Mamlatdars Courts Act {Bombay Act III of 1876), 

18 — Limitation Act (XF of 1877), s. 28,"' and 
Sell. 11, Art. 47.] In 1891, the plaintiff brought 
this suit to eject the defendant from certain 
; land. In 1883, the defendant’s predecessor and 
j vendor, 5, had sued tbe plaintiff’s tenant, M, in 
! the Mamlatdar's Court, alleging that -4 had dis- 
i turbed bis possession by putting sweepings upon 
! the land, and asking to be protected in his enjoy- 
ment. He did not appear on t^e day fixed for 
hearing, and his suit was dismissed under s. 13 
of Bombay Act III of 1876. He did not file a 
suit to set aside this order of dismissal. It was 
contended in the present suit now brought by 
tbe plaintiff that after three years, by the com- 
bined operation of Art. 47 and s. 28 of the Limi- 
tation Act (XV of 1877), the defendant’s vendor, 
5, had lost his title to the land which thus 
became vested in the plaintiff TJdZtZ, that 
except as evidence of the plaintiff’s title to the 
land, the proceedings in the Mamlatdar’s Court 
in 1883 and his decree did nob affect the present 
suit in ejectment. As such evidence they were 
before the lower Court. Ramchandra v. Bhika- 
hai, I. L. R. 6 Bom. 477, referred to. Raja- 
RAM V, Ganesh Hari Karkhanis. 

[21 Bom. 91 

(4) ORDERS IN EXECUTION OF DECREE. 

15. — Orders as to construction of decree not 
appealed from — Application for execution by 
defendant — Objection by plaintiff to continued 

■■ execution on behalf of defendant. 1 Although a 
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decree does not in terms give a certain relief, yet 
if it is construed in orders passed upon it as 
liavi»g given thUt relief, it is not competent to 
the Court on subsequent applications to treat 
those orders as erroneous and put another con- 
struction on the decree. Venkatanarasiloia 
Naidu V, Papammah. 

[19 Mad. 54 

16. — Applicatioii for e(oecutio7i of mabitenaiico 
decree — Previous a j) plications held to he hawed hy 
limitation.'] On an application made in 1891 for 
the execution of a decree passed in 1870, it ap- 
peared that the decree directed the payment of 
maintenance to the plaintiff annually on a speci- 
fied date, and the present application related to 
the period of three years from 1888 to 1891. 
There had been an application for execution in 
1873. The next application was made in 1879, 
and it was dismissed as being barred by ^limita- 
tion : — Held^ that the question whether the ap- 
plication was barred by limitation was not res 
judicata. Kuppu Ammal v. Saminatha Ayyar. 

[18 Mad. 482 

(5) CAUSE OF ACTION. 

17. — Decree for redemption — Mortgagor'' s faiU 
uve to pay amount due urithin period fixed — Suhse- 
oyuent suit for redemption — Transfer of Property 
Act {IV of 1882), ss. 92 and 93.] A decree under 
s. 92 of the Transfer of Property Act becomes 
a final decree on the expiry of the time limited 
thereby, although no order is passed under s. 93 : 
accordingly, no subsequent suit for redemption 
can be maintained, Ramasami v. Sami. 

[17 Mad. 96 

18. — Transfer of Property Act {IV (flSS2), ss. 
92 and 93 — Decretal money not paid within the 
time limited — Secoid suit for redemption — Civil 
Procedure Code ( 1^82). s. 13 — Right of suit — Decree 
harred hy limitation.] Held, that a mortgagor, 
whether under a simple or a usufructuary mort- 
gage, who has obtained a decree for redemption 
and allows such decree to lapse by reason of his not 
paying in the decretal amount within the time 
limited for payment by the decree, cannot subse- 
quently bring a second suit for redemption of the 
mortgage in respect of which such infructuous 
decree was obtained. Golam Hossein v. Alla 
Rulthee Beehee, 3 N. W. 62 ; and Maloji v. Sagaji, 
I. L. R. 13 Bom. .567. followed. Bari Bavji Chip- 
Innhar v. Sliapurji Ilormasji Shet, I. L. R. 10 Bom. 
461, referred to ; Muhammad Samiuddini Khan v. 
Manyiu Lai, I. L. R. 1 1 All. 386 ; Sami Achari v. 
Somasundram Achari, I. L. R. 6 Mad. 119 ; Peri- 
andi V. A ngappa, I. L. R. 7 Mad. 423; tmiA Ramun- 
ni V. Brahma Datton, I. L. R. 15 Mad. 366, dis- 
sented from. Hay v. Razi-ud-din. 

[19 All. 202 

19. —Second suit for restitution of conjugal 
rights — Decree not executed — Subsequent voluntary 
cohahitatioji followed again hy desertion — Satis- 
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faction of decree — Civil Procedure Code (1882), 
s. 13 — Husband and loife,] Plaintiff obtained a 
decree against his wife for restitution of conjugal 
rights in 1885 which was never executed. In 
1887, however, she returned to his house, and 
stayed with him for two months. She afterwards 
desertedfiim agaifi. Thereupon the plaintiff filed 
a second suit for restitution of conjugal rights 
Held, that the suit was not barred under s. 13 of 
the Code of Civil Procedure (Act XIY of 1882). 
A second withdrawal from cohabitation constitutes 
a fresh cau.se of action. Keshavlal Girdh AR- 
EAL V. Bai Paevati. 

[18 Bom. 327 

20. — Joimt property , Liahility <f, to sale in exe- 
cution of decree against one member of a family — 
Hindu law, Joint family — Givil Procedure Code 
(1882), ss 278, 280 aiul 283 — Suit for declara- 
tion of liahility to sale in execution — LimU 
tation — Right of S 2 iit.] In execution of a decree 
for rent against a lessee, who was one of the 
members of a joint Hindu family governed 
i by the Mitakshara, law, property other than the 
I tenure w’as attached by the decree-holder. Objec- 
■ tion was raised under s. 278 of the Civil Pro- 
I cedure Code by other membersi and an order 
j was passed under s. 280 releasing the interest 
i of all members except the lessee. Within one 
i year of the order, the present suit was brought 
by the decree-holder to bring to sale the whole 
property, on the ground that all the defendants 
being members of a joint family were benefited 
by the lease, ana were liable for the decretal 
money. The defendant pleaded, initer alia, that 
I the suit was barred by res judicata, and that the 
I suits decreed having been for rents of the years 
i 1884 to 1887, the present suit brought in 1891 
; against the additional parties was barred by 
’ limitation:— Prinsep and Ghose, JJ.), 
that the suit would lie, and neither the plea of 
limitation nor the bar of res judicata was appli- 
cable to it : — Held {per Prinsep, J.)— Sections 
278 — 283 of the Civil Procedure Code contemplate 
the liability of the property to sale, because of its 
being the property of the judgment-debtor . or 
because it is liable to the decree passed against 
him as sued in a representative capacity : they 
do not contemplate a suit to establish the liability 
<»f third persons. JVuthooLall Chowdhry v. Shoukee 
Ball, 10 B. L. R. 200 ; 18 W. R. 458 ; and JSfohin 
Chandra Roy v. Mag antara Dassya, I. L. R. 
10 Calc. 923, referred to. Sitanath Koer v. Land 
Mortgage Banli of India, I. L. R. 9 Calc. 888, dis- 
sented ttomi—Held {per Ghose, J.) that having 
in view the principle which underlies the cases 
of Bissessur Lall Sahoo v. Luchmessur Singh, L, R, 
6 I. A. 233; 5 C. L. R, 477 ; ami Jeo Lai Singh 
V. Gunga Pershad, I. L. R. 10 Calc. 996 ; as also 
the cases of Sita?iath Koer v. La?id Mortgage Banli 
of India, I. L. R. 9 Calc. 888 ; and Kohi'n Chandra 
Roy Y, Mag antara Dassya. 1. L. R. 10 Calc. 924, 
the present suit was maintainable ; the suit being 
regarded as one for declaration that the decree 
was obtained against the lessee in his representa- 
tive capacity, and that the other members were 
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therefore liable to satisfy it. JYuthoo Lall Chow^ 
dhry V. ShoickGe Lall^ 10 B. L, K. 200; 18 W. R. 
458 ; and Hemenclro Goomar Mullicli v. B.cijendro 
Lall Moonsliee, I. L. R. :-> Calc. 353. distino^uished 
Radha Pbrshad Singh z\ Ramkhelawan 
Singh. 

' [23 Calc. 302 

(6) MATTERS IN ISSUE. 

21 . — Decision as to garmLieness of deed,] In a 
suit to establish the plaintiff’s right to a standing 
crop on the basis of his title to the land, it was 
held that where the plaintiff’s title depended upon 
the genuineness of a Jiobala in respect of the 
land, a Ending with regard to such genuineness 
is binding as res judicata in a subsequent suit 
between the same parties with regard to the title 
to the same land, although no issue was distinctly 
raised in the former suit on the question of 
geuniueness. Soorjomonee Dayee v. Suddanand 
Moliapatter, 12 B. L. R. 304; L. R. I. A. Sup. 
Vol. 212, referred to. Dakhyani Debea v. Dole- 
GOBIND CHOWDHRY. 

[21 Calc. 430 

22. — Glvll Procedaive Code (1882), s. 13, eccpl. 
2 — Sidt for specific performance of a contract 
of sale and to eseecute a sale-deed — Sale-deed 
snlseqytently executed by the Court under s. 
262 of the Qicil Procedure Code — Sudt on sale- 
deed to recover possession.] The plaintiff claini- 
iug speciSc performance of a contract of sale 
sued the defendant to compel him to execute a 
deed of sale, alleging that he had paid the 
purchase-money to the defendant and had obtain- 
ed possession, but was subsequently dispossessed. 
The plaintiff had claimed the value of the 
standing crop or damages for the same. The Court 
found that the plaintiff had paid the purchase- 
money, but bad not got possession, and ordered 
defendant to execute a deed of sale. On failure 
of the defendant to do so. the Court executed a 
deed of sale in plaintiff’s favour under s. 262 
of the Civil Procedure Code (Act XIY of 1882). 
The plaintiff thereupon brought the present suit 
to recover possession on the strength of the deed 
of sale. Defendant pleaded that this second suit 
was barred under s. 13 of the Civil Procctdure 
Code : — HeUl. that the suit was not barred by 
s. 13, and that expl. 2 of that section was not 
applicable, because the object of that explanation 
W'ould seem to be to compel the plaintiff to rely 
on all grounds which v/ere open to him in sup- 
port of the claim made by his plaint, which in 
the first suit was confined to obtaining a regular 
deed of sale. Nathu Pandu v. Budhu Bhika, 

[18 Bom. 537 

23. - Unnecessary issue — Finding on. an unneces- 
sary iss 2 ie inserted, in decree — Civil Procedure Code 
(1882), s. 13.] The plaintiff attached certain 
property in execution of a decree obtained by him 
against one /, the widow of one R. The defend- 
ant G intervened and claimed the house as having 
been purchased by him from one S. to whom, he 
alleged, J had sold it before the date of ,tbe 
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decree against her. The plaintiff’s attachment 
was removed, and the plaintiff thereupon brought 
a suit (No. 670 of 1886) to establish his right to- 
sell the house in execution, i^lhe Court feund 
that the house was nobU’^ and dismissed the suit 
on'that ground, bub it also recorded a finding that 
the sales set up by the defendant were fraudulent 
an(f collusive. Subsequently the plaintiff obtained 
a decree against M. the son of if, and in execution 
again attached the house. The defendant again 
* intervened, alleging that the house was his, and 
the attachment was removed. Thereupon the 
plaintiff filed this suit to establish his right to sell 
; in. execution. The defendant again pleaded that 
he was owner of the house by reason of the sales 
set up by him in the former suit. It was argued 
that these sales had been proved to be collusive 
and fraudulent in an issue raised in that suit, 
and that the defence in the present suit was, 
therefore res judicata: — Held., that the defence, 
iris's, not, res judicata. The former suit had been 
decided on the finding that the property in ques- 
tion was nob J^s. The finding iu that suit on the 
issue as bo the sales to the defendant was not 
necessary for the determination of the suit. 
Where an issue is not necessary for the decision 
of the suit in which it is raised, the decree 
couched iu general terms does not cover the find- 
ing on that issue, nor can the insertion of such 
finding in the decree give it the force of res- 
judicata. The Civil Procedure Code does not 
contemplate findings on is.sues being inserted iu 
it (see S3. 2 and 6 and Sch. IV), and there is 
no section in the Code which makes it necessary 
to appeal from the decree, because such finding 
has been inserted in it. Ghela Ichharam v\ 
Sankalchand Jetha. 

[18 Bom. 597 

24. — Oiril Procedure Code (1882), 5. 13 — Finding 
in judgment not embodied in decree and not essen- 
tial to the ■making of the deoree as framed,] A 
finding in a judgment to oper<ate^i3 res judicata, 
the Court being a Courli of jurisdiction competent 
to try the subsequent suit:, must be material and 
necessary bo support the precise and particular 
ground or grounds on which the decree or some 
operative part of it was made, otherwise the 
finding must be considered either as superseded 
by the decree, or as entirely immaterial, or as no- 
more than incidental and subsidiary to the main 
question iu the suit, although in the latter case 
the finding may have been necessary to the deci- 
sion of the suit. The finding of fact to operate 
as res judicata need nob have been the sole- 
finding of fact upon which the decree was made, 
but it must have been a material and necessary 
finding of fact, material and necessary in the- 
sense that the fact must have been found as it 
was found in the judgment, and could not have 
been found otherwise, for the decree as it was- 
made to have been a good result in law from the 
i fact or facts so found. Further, if there were 
i two findings of fact, either of which would 
' justify in law the making of the decree which 
was made, that one of such two findings of fact 
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which should in the logical sequence of necessary 
issues have been first found, and the finding of 
which, would hav§ rendered the other of such 
two findings unnecessary for the making of the 
decree which was made, is the finding which ctra 
operate as res judicata, A matter cannot be 
said to be “ directly and substantially in issu'^” 
wdthin the meaning of the first para, of s. 13 of 
Act XIV of 1882 unless and until it is, or 
becomes, material for the decision of the suit to 
find as to it. The framing of issues under s. 146 
of Act XIV of 1882, on which at that stage 
of the suit the right decision of the case appears 
to depend, does not of itself make the matter to 
which such issues relate “ directly and subs tan- 
tially in issue” within the meaning of s. 13, 
although, when the finding upon any one or more 
of the issues is sufidcient for the decision of the 
suit, it may be desirable that tbe Court should 
state in its judgment its finding or decision upon 
each separate issue which it had framed. The 
following oases were referred to: — Krishna Behari 
Boy V, Brojesioari Choicdranee , L. R. 2 I. A. 283 : 
I. L. R. 1 Calc. 144; Soorjomonee Bayce v. Sad- 
danand Jlohapatter, 12 B. L. R. 304 ; L. R. I. A. 
Sup. Yol. 212; Ban Baliadoor Singh v. Luclioo 
Koer, I. L, R. 11 Calc. 301 ; L. R. 12 I. A. 23 ; 
Eadha Madliul Iloldar v. dSIanolutr Mnlierjl, 
I. L. R. 16 Calc, 7.56 ; L. R. 1.5 I. A. 97 ; Enact- 
oollali V. Ameer Bahsh, 26 W. R. 225 ; JVianmt 
Khan v. Phadu Buldla, I. L. R. 6 Calc. 319 ; Jam- 
ait-nn-nissa v. Lntf-uoi-nissa^ I. L. R. 7 All. 606 ; 
3Ia7i S’mgh v. Barayan Das^ I. L. R. 1 All, 489 ; 
Laoliifian Singh v. Mohan, I. L. R. 2 All. 497 ; 
Ram Gholam v. Sheotahal, I. L. R. 1 All. 266 ; 
Anusuaybai v, Sahharani Pandurang , I. L. R. 7 
Bom. 264; Becaralionda Narasanivia v. Deva- 
lionda Xanaya^ I. L. R. 4 Mad. 134 ; Ghela Icli- 
har 117)1 Y, Sanlialcliand Jetlia^ I. L. R. 18_Bom. 697 ; 
Taralumt Banerjee v. Puddomomoney Bassee, 10 
Moo. I. A. 476 ; and Robrnsoii v. Ballyp Singh, L. R. 
11 Ch. D. 798. Sj^iB Chaban Lal v. Raghu 
Nath, 

[17 All. 174 

25. — Civil Proced^ire Gocle (1882), s. 13, exj)l. 

2 — Bls^nissal of suit for wa7it of iiotice, aiid also 
•U 2 )on the merits — Bengal Hhmicipal Act {Bengal 
Act III of 1884), s. 363.] In a suit brought 
by one A against G for damages for not remov- 
ing certain offensive matter from his land, 
the questions raised were, whether there was 
notice, and whether the defendant was bound to 
remove the filth from the plaintiff’s property. 
The Court having found that there was no notice, 
which in its opinion was a ground sufficient for 
dismissal of the suit under s. 363 of the Bengal 
Municipal Act, and also upon the merits, having 
come to the conclusion that the defendant was 
not bound to remove the offensive matter from 
the plaintiff’s land, dismissed the suit. In a 
subsequent suit between the same parties, the 
plaintiff claiming the same relief as in the pre- 
vious suit, the defence was that the suit was 
barred as res judicata : — Held, that inasmuch as 
the matter directly and substantially in issue in 

W, D 
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the subsequent suit, was directly and substantially 
in issue in the previous suit, and as it was finally 
heard and decided between the same parties, not- 
with standing the fact that the previous suit failed 
by reason of the decision of the Court upon some 
other matter as f^ell, the subsequent suit was 
barred as res judicata, Shib Gharan Lal v.* 
Raghu Math, J. L. R. 17 All, 174, distinguished. 
Pbahy Mohtjx Mukebjee v, Ambica Churx 
Bandopadhya. 

[24 Calc. 900 

2tQ,—'Ood'e of Givll Procedure (1882), s. 1 3, cxpln, 
2 — Different suhject-maltcr of suits — S'lit for de- 
claration of baradarl rights — Subseguont suit for 
assertion of hhad lull rights,^ Section 13,expl. 2 
of the Code of Civil iProcedure, applies only tO' 
cases in which the plaintiff, having on a former 
occasion sued for certain relief on the strength of 
one title, afterwards claims the same relief on 
the ground of another title of which he might 
have availed himself in the former suit. It does 
not apply to cases where the subjeot-raatters of 
the two suits are different. The plaintiffs, in the 
year 1881, instituted a suit for a declaration of 
private baradarl rights in connection with the 
daily receipts and offerings at a certain Mahome- 
dan place of worship, alleging that the defendants 
had dispossessed them on the 27th September, 
1881 ; but they did nob assert any claim as 
lihadims. The suit was decreed ; bub the decree 
was reversed on appeal. On the 7bh March, 1892, 
the plaintiffs instituted a suit for a declara- 
tion that they were the khadims of a certain 
durga and, as such, entitled to perform the duties 
attached bo that office for 21 days in each month, 
and during that period to receive the offerings 
made by worshippers at the durga. They also 
claimed an injunction restraining the defendants 
from interfering with them in the exercise of that 
office. The plaintiffs claimed their khadUnl rights 
partly by inheritance and partly by purchase, a 
custom of transferability by sale having been 
long recognised : — Held, that the relief claimed in 
the second suit was not res judicata, the subject- 
matters of the two suits being distinct. Bow- 
bmidlioo Chowdhury v. Krlsto7no7iee BosseeA. L. R. 

2 Calc. 162 ; Woomatara Bebi v, Unnapoorna 
Bassee, 11 B. L. R. 158 ; Kameswar Per shad v. 
Rajlmmai'i Rattan Koer, I. L. R. 20 Calc. 79 
L. R. 19 Calc. 234 ; Boorga Per shad Singh V. 
Bo or g a Konwari, I. L. R. 4 Calc. 190 ; L. R. 5 
I. A. 149 ; Vijaya Raghanadha Bodha v, Katamci 
Natchiav, 11 Moo. I. A. 50 ; Soorjoononee Bayee v.. 
Suddamind Mohapatter, 12 B. E. R. 304; L. R.^ 

I. A. Sup. Yol. 212; and Kidshna Behari Roy y, 
Bunwai'i Lal Roy, I. L, R. 1 Calc. 144 ; L. R. 2 
I. A. 283, distinguished, Sarkum Abu Torab 
Abdul Waheb v. Rah amah Buksh. 

[24 Calc. Sa 

217 Gods of Civil Procedure ^f.l3 — Land- 

lord a7ul te7ia7it — S^iit for rent — Question of title 
incidentally raised in a previous suit — Sitbsegueyit 
suit for declamation of title to laiid p)urchasedi\ 

A suit was brought by A against B and others 

35 
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for rent ; and the matter directly and substantially 
in issue was as to what the share was for which 
A was entitled to rent. The plaintiff obtained a 
decree for the whole rent. In a subsequent suit 
by B and others against A for declaration of title 
to land purchased by them in efxecution of their 
’mortgage decree, the defence was that the former 
decree for rent operated as res judioata: — Held, 
that as the issue in the rent suit was for what 
share the plaintiff was entitled to rent, and not to 
what share of the property was the plaintiff 
entitled as owner, the question of title could be 
5 aid to have been in issue in that suit only inci- 
dentally and not directly, and it could not have 
been entertained in the form in which it was 
now raised ; therefore the subsequent suit was 
not barred as 7'5i* judicata.* JRua Bahadur 
V. Lncho Koer, L L. R. 11 Calc. 301; L. R. 12 
I. A. 28, followed ; Badhamadhub Holdar v. 
Moiiohtir 3{uhe7'ji, I. L. R. 15 Calc. 750 ; L. R. 
15 I. A. 97, distinguished ; Kanack Ghaud v. 
Teluhdye Koer, I. L. R. 5 Calc, 265 ; and Binjopal 
Lai V. Bolakee, I. L. R, 6 Calc. 269, referred to. 
Spjhari Banerjee V. Khitish Chandra Rai. 

[24 Oalc. 569 

2.3.'—Cade of Civil Procedure (1382), s. 13, 
2— Suit for rent — Whether the question 
that the plamtiff 2 vas a mere benanildar could be 
raised in a subsequent suit for rent^ it not having 
been raised in a suit previously brought by the 
same plaintiff against the same defendant.'] In a 
previous suit brought by the plaintiff for rent 
the defendant denied the relationship of landlord 
and tenant, but he did not plead that the plaintiff 
was a mere benattiidar. The plaintiff obtained a 
decree. In a subsequent suit by the same plain- 
tiff against the same defendant for rent for sub- 
sequent years, the defendant, inter alia^ contend- 
ed that the plaintiff was a mere benamidar. The 
plaintiff objected that the previous decree was a 
bar to defendant’s contention : — Held, that even 
if the matter in issue might and ought to have 
been made a defence in the former suit, yet as 
it was not finally beard and decided by the Court, 
within the meaning of s. 13 of the Code of 
Civil Procedure, the defendant was not precluded 
in this suit fi*om raising the objection that the 
plaintiff was a mere benamidar. Kailas H Mon- 
DTJL V. Baeoda Sundari Dasi. 

[24 Calc, 711 

29. — Civil Procedure Code (1882), s. 13, expl. 2 
— Matter which might have been made ground of 
attack in a former suit.] Where a plaintiff sued 
for possession of immoveable property as owner, 
having no title as owner, but a possible title as 
mortgagee, it was held that he could not in a 
•subsequent suit between the same parties for 
possession of the same property claim as mortga- 
gee ; inasmuch as his title as mortgagee might 
have formed an alternative ground of attack in 
the former suic. Amolak Earn v. Champa Lai, 
Weekly Notes, All. (1891), 132; 3fatlmr a Prasad^. 
Sambhar Singh, Weekly Notes, All. (1892) 224; 
Hasan Ali v. Siraj Husain, I, L. R. 16 All. 252 ; 
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Atchayya V. Bangurayya, I. L. R. 16 Mad. 117 ; 
and Kameswar Pershad v. Eajkumari Rattan 
Koer, 1. L. R. 20 Calc. 79 ; L.^. 19 I. A. ^4, re- 
ferred to. liiAM Khan v. Ayub Khan. 

[19 All. 517 

iSO. — Civll Procedure Code (1882), 5. V2-Suitfor 
■money — Agyqdication by defendant for an accowiit of 
dealings with plaintiff — Defendants'^ right to bring 
Cl separate suit for an account.] In a suit for money 
the defendant admitted that there had been 
money dealings between bim and plaintiff, but 
averred that the taking of an account would show 
that the plaintiff was indebted to him. The 
Court dismissed the plaintiff’s suit, but declined 
to take an account against the plaintiff: — Held, 
that the defendant was not entitled to have an 
account taken in the suit, and that Civil Procedure 
Code, s. 12, would not have precluded him from 
suing for an account during the pendency of the 
plaintiff’s suit. Ramalinga Chetti v. Raghu- 

NATHA EaU, 

[20 Mad. 418 

31, — Suits by different partners for specific sums 
of money on adjustment of accounts — Partnership — 
Accounts adjusted by Amin appointed in lorevious 
suits -'Civil Procedure Code, s. 13, expU. 2 and 
8. and s. Ad—Ooiitract Act, s. 265.] After disso- 
lution of a certain partnership, two separate suits 
I were brought in 1889 by different partners for 
specific sums of money due to them, and, in 
the alternative, for such other amount as ^ight 
be found due on an adjustment of accounts. 
Objections were raised against these suits on the 
grounds, inter alia (1) that the suits were barred 
by the provisions of s. 265 of the Indian Contract 
Act ; (2) that separate suits for the same matter 
were not maintainable; (3) that the suits would 
not lie in the Munsif’s Court ; and (4) that 
accounts having been already adjusted, there was 
no cause of action. The M®nsif overruled the 
first three objections, and held, as regards the 
fourth, that the adjustment pleaded had been 
ratified by the plaintiffs ; he appointed an Amin, 
who examined the accounts and ascertained the 
respective claims of the partners, and the plain- 
tiffs in those suits obtained decrees on the basis of 
the Amin’s adjustment of account. The present 
suits were brought in 1891 by certain other part- 
ners, who were defendants in the suits of 1889, 
on the allegation that the partnership account 
had been already adjusted by the Amin appointed 
in the suits of 1889, and that the debts and dues 
of all parties had been determined by the Court. 
The plaintiffs prayed for recovery of the amount 
due to them under the Amin’s adjustment, and, 
in the alternative, for such other relief as might 
be deemed proper by the Court to grant them 
against any of the defendants byNoRRiS 

and Baneejee, JJ. (Rampini, J., dissenting) — 
{a) That neither s. 13 nor s, 43 of the Civil 
Procedure Code was a bar to the present suits, 
the issue now in suit not having been determined 
in the former suits '.—Held by Rampini, J.— That 
there was ground for contending that, under 
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-expls. 2 and 3 to s. 13 of the (Jivil Procedure 
Code, the present suits were barred. Dhani 
Ram Shaha v. Bhagirath Shaha. 

[22 Calc. 692 

32. — Glvil Prooedure Code (1882), s. 43 — Ground 
^if defence not raised in precious suit — Relief^not 
ashed for in 2^^'ocious suit— Circumstances glcing 
right to such relief not known at date of 'precious 
suit — Oonstructice notice of possession.'] The 
plaintiffs, who were the junior members of a 
Malabar edovi of which defendants Nos. 3 to 5 
were the senior members, sued to recover wdth 
mesne profits possession of certain property offer- 
inof to pay the amount of a kanom advanced by 
•defendant No. 1. It appeared that the land had 
been the subject of a kanom demise in 1865, that 
•defendant No. 3, the then karnavan, had obtained 
in 1878 a decree for its redemption, the right to 
execute which he assigned to a stranger, who 
executed it, and took possession of the property, 
taking from the karnavan a new kanom deed. 
'Subsequently defendants Nos. 4 and 5 obtained 
a decree for possession and the cancellation of 
both the assignment and the kanom deed ; but 
this decree was attached in execution proceedings 
in another suit and purchased by defendant No. 
1, w^ho executed it, purchased the property, depo- 
sited Coo kanom amount, and took possession on the 
8th March, 1884. The plaintiffs, who had mean- 
while taken abortive proceedings to defeat the 
ffrst defendant’s title, instituted a suit in August, 
1884, praying for a decree that the sale to him be 
set a?ide without praying for possession. It was 
•now found that the plaintiffs at that time were 
not aware that defendant No. 1 was in possession, 
and he did not plead that fact as a defence to the 
suit for a declaration merely: — that the 
plaintiffs were not affected by constructive notice 
of the defendant’s possession in 1884 by reason 
of the fact that their karnavan, with whom they 
were not acting, ^was aware of the defendant’s 
previous application for execution, and that the 
-suit was not barred by the Civil Procedure Code, s. 
43, Semhle : That, apart from the question of the 
plaintiffs’ notice of the first defendant’s possession, 
since he had not pleaded possession in the suit of 
1 884, he could not fall back upon the fact that his 
possession dated from March, 1884, as a ground of 
defence to the present action, Sankaran v. 
■Farvathi. 

[19 Mad. 145 

(7) PARTIES. 

'•(u) Same Parties or their Representatives. 

33. — Civil Procedure Code (1882), .s. 13 — Estop- 
pel — Pricity between eoceeut ion-creditor and 'pur- 
chaser at sale in execution of decree f\ Where all 
the conditions prescribed by s. 13 of the Code of 
Civil Procedure as necessary to bar the trial in 
a subsequent suit of an issue adjudicated upon 
in a previous suit exist, the fact that in the first 
■suit the defendant was an execution-creditor, and 
in the second he is a purchaser at an execution 
-sale makes no difference as to the second suit 
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being res Judicata. A privity exists between 
an execution-creditor and a purchaser at a Court- 
sale, the latter jjepresenting the former in so far 
as he had a right to bring the property to sale 
in execution of his decree. Thus, when the plea 
of estoppel is available to a decree-holder, it 
is likewise available to the purchaser at the exe- 
cution sale, as his representative or as one claim- 
ing under him. Sarat Ghunder Dey v. Gopal 
Gliunder Laka, I. L. R. 20 Calc. 296 ; L, R. 19 
I. A. 203, followed. Krishnabhupati Devh v, 
ViKRAMA Dev a. 

[18 Mad. 13 

34. — Decree-holders in case of claim to attached 

property — Oiv'd Procedure Code ,n'5.27S and 

283 — Effect of order under s. 278.1 An order in 
favour of one of several decree-holders on an 
objection under s. 278 of the Code of Civil Pro- 
cedure does not enure for the benefit of other 
decree-holders who are not parties to the proceed- 
iags under s. 278. Badri Prasad v. Muliammad 
Yusuf, I. L. R. 1 All. 3S2, referred to. Jagan 
Nath v. Ganesh. 

[18 All. 413 

(5) OO-DEPENDANTS. 

35. — Plaintiff and defendants co-defendants in 
former suit decreed against them ex parte.] In a 
suit to recover the plaintiff’s share of lands apper- 
taining to an agraharam the defendants pleaded 
that the lands in question were their own and 
were not subject to partition. It appeared that 
in a previous suit brought by a third party against 
the present plaintiff and defendants and others to 
recover his share of agraharam lands, it was 
held that the lands now in question formed part 
of the lands of the agraharam, and they were 
divided in execution of the decree in that suit. 
Against the present plaintiff that suit was 
decreed ex parte Held, that the defendants 
were precluded under the Civil Procedure Code, 
8. 13, from raising the above plea. Latchanna 
V . Saravayya. 

[18 Mad. 164 

36. — Party through whom plaintiff' claimed, and 
defendant, co-defendants in former suit,] In a 
suit for land the plaintiff claimed under a convey- 
ance executed to him by defendant No. 1. The 
property had previously belonged to the father, 
since deceased, of the first defendant’s wife, and 
her sister, defendant No. 2. Shortlj? after the 
father’s death a suit for maintenance was brought 
by his sister-in-law against his widow and two 
daughters, in which the then defendants alleged 
that the property now in question had been given 
by him to the wife of the plaintiff’s vendor, and 
the Court recorded a finding that the gift was 
valid. Defendant No. 2 now raised a plea that 
the gift to her sister had not been accompanied 
by possession and was invalid, and she asserted 
title in herself under tlie will of her mother, 
under which title she had been in possession for 
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not precluded by tte proceedings in the former 
suit, in Tvhicli defendant No. 2 and the wife of 
defendant No. 1 had been co-flefendants, from 
raising' the plea abcve referred i.o. Ra^ianuja 
AyyanCtAR r. Narayana Ayyangar. 

[18 Mad. 374 

Z* 7 ,--‘PttHles to sithsequent S7iit arrayed on the 
same side as co^defendants in previous suit— 
Necessary adjiuUeatioii hetioeen co-defendants— 
Oivll Procedure Code (1882), 13.] Where an 

adjudication between the defendants is necessary 
to give the appropriate relief to the plaintiff, there 
must be such an adjudication, and in such a case 
the adjudication will be res judicata between the 
defendants as well as between the plaintiff 
and the defendants. But for this effect to arise 
there must be a conflict of interests amongst 
the defendants and a judgment defining the real 
rights and obligations of the defendants inter se. 
Without necessity the judgment will not be res 
judicata amongst the defendants. Ram Chandra 
' Narayaii r. Narayan 3Ilahadev, I. L. R. 11 Bom. 
216, followed ; GoUingliam v. Earl of Shrewshury , 

3 Hare, G27, referred to. Ahmad Ali r, Najabat 
Khan. 

[18 All. 65 

3S.-^ Proceedings informer case not heticeen same 
parties— Admlssih lilt y in evidence of finding^ in 
former case.'\ S granted to O and A a patni of 
a certain share in a zemindari, and thereupon P 
brought a suit against G, S and A for specific 
performance of an agreement to grant to him (P) 
a pat 7 ii of the same share. That suit was decreed 
with, costs, the whole of which were realised from 
G. In a suit for contribution brought by G 
against S and *4, tbe lower Appellate Court found 
that O, S and -4 had conspired in setting up a 
false defence in the former suit in order to defeat 
P's claim. The only evidence on which the lower 
Appellate Court had acted as establishing such 
collusion was the finding of the Court in the 
former suit (gathered from the grounds of appeal 
in that suit) ; —iTdZtZ, that that finding was inad- 
missible in evidence, as laid down in Su render 
Nath Pal Chowdhry v. JBrojo Nath Pal Ghowdhry, 

I. L. R. 13 Calc. 352, being the finding in a case 
in which G. S and A were all co-defendants, and 
a third party the plaintiff ; and the case was re- 
manded for the determination of the ctuestion 
whether G, 5 and A were wrong-doers, and were 
as such held liable for the costs of the former 
suit. Gobind Chunder Nundy v. Srigobind 
Chowdhry. 

[24 Calc. 330 

(8) COMPETENT COURT. I 

{a) General Oases. j 

39. — Ciril Proceduo'e Code (1882). s, 13 — Gourt I 
of competent jurisdiction A] The term “com- 1 
petenb jurisdiction” in s IB of the Civil Proce- j 
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j dure Code has regard to the pecuniary limit as- 
I well as to the subject-matter. Tnere is no afftbor- 
i ity for the general proposition that the compe- 
j teucy of one Court as compared with another is- 
affected by the circumstance that in the one case 
I an appeal lies in the first instance to the Dist^ct 
Court and in the other directly to the High Court. 
Jllsir Baghooardial v. Sheo Buksh Singh. I. L. R.. 
9 Calc. 439, cited and followed; VitkUlnga Padap- 
achlY. Vithilinga JSIudali, I. E. R. 15 Mad. Ill, 
qualified. Subeammal v, Huddleston. 

[17 Mad. 273 

40. — Cdvll Procedure Code (1882), s. 13—“ Court 
of jurisdictio7i competent to try such subsequent 
1 suit'' \ The words “ a Court of jurisiiiction com- 
I petent to try,” as used in s. 13 of the Code of Civil 
! Procedure, mean a Court having jurisdiction not 
only as to the nature but also as to the amount 
of the suit. Misir Raghobar Dial v. Sheo Bakhsh 
Singh, I. L. R. 9 Calc. 439 ; L. R. 9 I. A. 197, re- 
ferred to. Hassu V. Ram Kumar Singh. 

[16 All. 183^ 

Civil Procedure Code (1882), s. Juris- 
diction of 3Innsif,'\ Defendants, against whom 
the District Munsif had wrongly passed a decree 
in 1877 in a suit in a mortgage of certain land^ 

I were held to be not precluded from the right to- 
' have their shares in the land exonerated in a sub- 
I sequent suit relating to the same mortgage which 
I the District Munsif has no jurisdiction tC try, 

; Badi Bibi Sahibal v, Sami Pillai. 

j [18 Mad. 257' 

; 4:2,—Glvll Procedure Code (1882), s. — Court 
; of competent jurisdiction.'] In a suit for arrears- 
of rent brought against M in a Munsif’s Court, 
B intervened as a defendant, alleging that he 
and nob A was the true tenant in possession. 

B succeeded in the first Court, but on appeal it 
was decided that B had no right in or possession, 
of the tenure. In a second suit for arrears of 
rent brought against A, the tenure was sold in 
execution of decree, and the landlords purchased 
and took possession of it. B brought the present 
suit (valued at more than Rs. 1,000) in the Court 
of the Subordinate Judge for declaration of hi^- 
right and recovery of possession. The lower 
Court of Appeal held that the decision in tbe 
former suit, in which B intervened, operated as 
I res judicata uipon the question of title raised in 
j the present suit, and in support of that decision. 

I it was contended that the word “suit” in s, IS 
1 of the Civil Procedure Code included an appeal, 

I and that as the District Judge who tried the 
I appeal in the former suit had jurisdiction to try 
i the present suit, and it was tbe decision of that 
; Court which was pleaded in bar, the defence on 
' the ground of res judicata was good and valid : — 
Held, that the contention was not right, and the 
present suit was not barred by res judicata, the 
former suit having been brought in a Court which 
was not a Court of jurisdiction competent to try 
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the present suit. Rnn Baliaclnr Singh v. Luako 
Koev^ I. L. R. 1143alc. 301 ; L. R. 12 L A. 23, fol- 
lowed ; Mhir R ag hah ar dial v. Sheo Baltsh Singh, 
I. L. R. 9 Calc. 439 ; L. R. 9 I. A. 197 ; Tojjoniddiee 
JDhirj (dh‘ Gosain v. Sreegxitty Sahanee, I. L. R* 
3 Calc. 832 ; Pathuina v. Scblimamrna, I. L* R. 
8 *Iad. 83, referred to. Bharasi Lal Chowdhey 

Sarat Ci-iunder Dass. 

[23 Calc. 415 

(h) Small Cause Court Cases. 

43. — Decree iJi sn lt of small cause nature — Sub^ 
sequent suit for declaration of title and to set 
aside agreement — Gleil Procedure Gode (1SS2), 

13,] The plaintiff, claiming to be entifcied 
together with two of the defendants to the oiRce 
^of arohaha of a temple, sued in 1889 for a 
declaration of his title, and for a declation that 
an agreement entered into by them in 1886 with 
the other defendants was void as having been 
•executed under coercion, and because part of the 
consideration was the withdrawal of a pending 
criminal charge of trespass and theft against 
them. The defendants pleaded that the validity 
of the agreement was res judicata for the reason 
that they had brought a previous action upon it 
against the plaintiffs, and had obtained a decree 
for Rs. 75 : — Held^ that the validity of the agree- 
ment was not res judicata^ because tbe previous 
•suit was of a small cause nature. SiuRAXGAOHA- 
■RIAE V, RaMASAMI AYYANGAR, 

. [18 Mad. 189 

Namasivata Gurukeal V. Kadir Ammal. 

[17 Mad. 168 (179) 

'■ (^0 Revenue Courts, 

44. — 2h)rnier suit under Madras Rent Recovery 
Act {Madras Aet VIII of 1865) — Jurisdiction of 
Beve?me Court — Question of tUle,']—lii a. suit for 
land it appeared (that the defendant had obtained, 
under the Madras Rent Recovery Act, a judgment 
that the present plaintiff should accept from him 
ix pottah for the land in question and deliver to 
'him a corresponding muohalha, and subsequently 
an order for ejectment, which -was executed. The 
present plaintiff did not appear when the above 
orders were made. The defendant relied on these 
proceedings as constituting a bar to the present 
suit ; — Held, following Ilavilia Ramayydv v. 
Sunder Tirtasami, I. L. R. 7 Mad. 61, that the 
decision of the Revenue Court wms no bar to the 
•suit. Gan GAR A ju r. Kondiredliswami. 

[17 Mad. 106 

45. — ^^Gourt of jurisdiction comgoetent to try 
the suit in which such issue has been subsequently 
raised ” — iV.-TF. P, Land Revenue Act (XIX of 
'1873), ss. 113 and 114 — Civil Procedure Code 
(1S82), s. 13 — Mortgage — Foreclosure — Suit for re- 

■ demq}tion.'\ One AT /S mortgaged in 1864, by 
two mortgages of the same date, certain im- 
moveable property to one A S. In 1877, A S 
^applied for foreclosure of these mortgages and 
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obtaiued an order under s. 8 of Regulation 
XX^II of 1806, but these proceedings were, it 
was alleged, never brought to a legal conclusion. 
Subsequently, the mortgagee applied in a Court 
of Revenue for* partition in his favour of the 
mortgaged property. The mortgagor resisted 
that application on the ground that the fore- 
closure proceedings had not been completed ; 
but the Court, acting under ss. 113 and 114 of 
Act XIX of 1873, overruled that objection and 
granted partition in favour of the mortgagee. 
In 1892 the mortgagor sued the representatives 
of the original mortgagee in a Civil Court for 
redemption of the mortgages of 1864. The 
defendants resisted the suit principally on the 
plea that s. 13 of Act XIV of 1882 applied and 
was a bar to tbe suit ; but no plea of res judi- 
cata outside s. 13 was raised. The plaintiff’s 
suit was dismissed as stated by the principle 
of res judicata. The plaintiff appealed : — Held by 
Tyrrell, J., that, the Court of Revenue being 
incompetent to determine' the suit in which 
the issue whether the mortgages had been fore- 
closed or not was subsequently raised, s. 13 of 
Act XIV of 1882 did not apply, and uo plea of 
res judicata outside s. 13 could be entertained, in- 
asmuch as no such plea had been put for'ward in 
the Court below or in the High Court. Mlsir 
Baghohar Dial v. Sheo Baltsh Singh, I. L. R,9 Calc. 
439, referred to. Per Burkitt,‘ J., contra— 
provisions of s. IB of Act XIV of 1882 are not 
exhaustive, and the plaintiff not having appealed 
therefrom the decision of the Court of Revenue 
must be held, upon the principle of res judicata, 
to be a bat to tlie present suit. Bam Lal v. 
Ghhah Ahith^ I. L, R. 12 All. 578 ; and Bam KWpal 
V. Ruj) Knari, I. L, R. 6 All. 269, referred to. 
Kar Charan Singh v. Har Shankar Singh, 

[16 All. 464 

Held in the same case by Knox, Blair and 
Banerji, JJ., on appeal under the Letters Patent, 
that where a Court of Revenue, acting under 
s. 113 ofAcbXlXof 1873, has decided a question of 
title or of proprietary right, such decision, being 
the decision of “a Court of Civil Judicature of 
first instance,” will operate as res judicata in a 
subsequent civil suit in which the same question 
is being litigated. Har Charan Singh t\ Har 
Shankar Singh. 

[18 AH. 59 

46. — Order of Settlenmit Officer f whig rate of 
rent — Bengal Tenancy Act (VIII of 1885), s. 
104, els. 2. and 3; and 3, ss. 107 — Civil Procedure 
Code (1882), s. 13 — Objection — Disgmte,'\ Where 
a Settlement Officer of his own motion settled 
what appeared to him to be a fair and equitable 
rent in respect of the lands held by the plain- 
tiffs and other tenants under s. 104, els. 2 and 3 
of the Bengal Tenancy Act, and the plaintiffs’ 
preferred an objection under s. 105, cl. 1, to cer- 
tain entries in the record enhancing their rents, 
on the ground that their rents were not liable to 
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RES JUDICATA — contimied, 

(8) COMPETENT QO^JKl:---coRtirLV.ed, 

(c) Eevenub CovRi:s—co7iti7i7ied. 

lie enhanced, -which objection was disallowed 
and the record finally published -under s. 105 
(2) ; — ZTeAZjthat the proceed ing-s of the Settlement 
Officer -u'ere of an executive, rf^ther than of a 
judicial, character, and did not operate either as 
a res judicata under s. 13 of the Code of Civil 
Procedure, or as a final decree under s. 107 of 
the Bengal Tenancy Act, estopping the plaintiffs 
from having the same matters tried by the 
regular Civil Court, The words “objection” and 
“dispute” in ss, 105 and 106 of the latter Act 
are not synonymous terms. Secbetary of 
State for India v. Kajimuddy. 

[23 Calc. 257 

47.-A:-Tr. P. Pent Act {XII of 1S81), 86, 

39, 95 {e) and 9G {b) — Suit in a Civil Court for a 
declaration on a question of title decided hij a 
Court of Pevenue under s. 39 of Act XII (\f 1881 
— Jurisdictioji of Civil and Reveniue Go^erts.} 
The defendants served a notice of ejectment 
under s. 36 of Act XII of 1881 on the plain- 
tiffs, alleging the plaintiffs to be their sub- 
tenants and themselves to be tenants with a right 
of occupancy. The plaintiffs objected tbab they, 
and not the defendants, were the tenants in chief 
of the land in question. This objection was 
decided, under s. 39 of the said Act, by a 
Court of Revenue adversely to the plaintiffs. 
The plaintiffs thereupon sued in a Civil Court for a 
declaration that they were tenants with a right 
of occupancy and for maintenance of possession : — 
Meld that, inasmuch as s. 96 (J) of Aet 

XII of 1881 gave to a decision of a Court of 
Revenue under s. 39 the effect of a judgment 
of a Civil Court, the hearing of the plaintiffs’ 
present suit by a Civil Court was barred. The 
principle of the decision in Tarapat Ojha v. Ram 
Ratan luiar, I. L. R. 15 All. 887, affirmed. The 
jurisdiction of Civil Courts and Courts of Revenue 
in the North-Western Provinces considered. 
Sheo Naeaiy Rai 'V. Parmeshar Rai. 

[18 All. 270 

] 

. AS,'—Transfe?'of Property Act {IV p/ 1882), s, 
99 — Sale by a Court of Revenue in cordravention 
of s. —Sub sequent suit for partition in a- Civil 
Court lased upon o'iglits acquired snider such sale 
— Co-sUarers.'] A Court of Revenue in execution 
of a decree for rent sold the mortgagor’s interest 
in a certain house which bad been mortgaged 
together with other property, and* the sale was 
upheld on appeal to the Board of Revenue. Sub- 
sequently the auction-purchaser at the sale above 
referred to sued iu a Civil Court for partition of 
the share purchased by him ; — Held, that the co- 
sharers in the property in question could nob dis- 
pute the validity of the sale, notwithstanding 
that the decree and the sale in pursuance thereof 
were in direct violation of s. 99 of Act lY of 1882. 
Tara Chand v, Imdad Husaiy, 

[18 All. 325 


RES ATj-DlOAfllK-eo^itimLed, 

(8) COMPETENT QOVKH— concluded, 

{c) Revenue Courts — concluded. 

49. — Civil Procedure Code (1882), s. 13 — Peel- 

sioii of Revenue Courtly A zemindRir distrainees for 
rer^t under the Rent Recovery Act of 1865. There- 
upon the tenant filed a summary suit under that 
Act .in a Revenue Court, and the distraint was- 
annulled on the ground that the zemindar ha<l 
not tendered a proper as required by s. 7„ 

The zemindar now sued in the Court of the Dis- 
trict Munsif to recover the arrears of rent : — 
Beld,, that the question of the propriety of the 

tendered was not res judicata. Rangayya 
Appa Rau V. Ratnam. 

[20 Mad. 392 

(9) RELIEF NOT GRANTED. 

50. — Dismissal of suit lolthout leave to brhuj 
fresh suit — Civil Procedure Code, s. 373 — With- 
draival of suit.] Explanation 8 of s. 13 of the 
Civil Procedure Code contemplates a decree which 
does not expressly grant the relief claimed : the 
termination of a suit by the plaintiff being allow- 
ed to withdra-v," it, without leave to bring a fresh 
one, is not a bar, under expl. 3, to a subsequent 
s-uib in which the same matter is in issue. Kamin i 
Kant Roy v. Ram Nath Chuckerbutty. 

[21 Calc. 265 

51. — Suit for possession and mesne profits — 
Ex-parte decree for possession loithout mendion of 
mesne profits — Subsequent suit for same mesne 
qorojits and for subsequent mesne profits — Civil 
Procedure Code (1882), s. 18.] A suit whS' 
instituted for recovery of possession and for 
mesne profits. An ex-parte decree for possession- 
only -u-as made, but that decree was silent as re'^ 
garded the mesne profits. Subsequently a secocii 
suit was instituted for the same mesne profits as- 
well as for mesne profits for a subsequent 
period : — Held, that the claim for me.sne profits 
prior to the institution of the firft suit was barred 
under s. 13 of the Civil Procedure Code. JiBAN 
Das Oswal v. Durga Pershad Adhikari. 

[21 Calc. 252 

52. — Dismissal of application to set aside ex- 
parte decree and sale in execution on ground of 
fraud — Right to bring suit for same purpose witlr- 
out appealing against order — Efifeot of not appeal- 
ing against an aqipealable order— Civil Procedure 
Code (1882), ss. 13, 108, 241: and 311.] The plain- 
tiff having applied unsuccessfully under ss. 
108 and 311 of the Civil Procedure Code to set 
aside an ex-yoarte decree against him and the 
sale of his property in execution thereof on the 
ground of fraud, and -vvdthout preferring an 
appeal against the order rejecting his said appli- 
cation under s. 108 of the Code, instituted this 
suit praying for the same relief. The Subor- 
dinate Judge dismissed the suit as not maintain- 
able : — Held, that such a suit was maintainable,, 
and that ss. 13 and 244 of the Civil Procedure 
Code were no bar thereto. The facts that his- 
application under s. 108 was imsuccessful, and 



( 1101 ) 


DIGEST OF CASES. 


( 1102 ) 


BBS JUDICATA — concluded, 

(9) RELIEF NOT GRAmEB^co}ioluded. 

that lie did not appeal against the order rejecting 
that application, did not disentitle him from 
prosecuting his remedy by suit on the ground 
of fraud. AhiT^il Mazumdar v. Moliomed Gazi 
CJioicdhry, I. L. R. 21 Calc. 605, approved: — Held, 
also, thac when there is an appeal against a deci- 
sion, the effect of not appealing is that the 
c^ecision holds good for what it is worth ; so far 
as concerns any other modes of relief available, 1 
the person not appealing is in no worse position ] 
than if he had appealed and failed. Ray Kishen 
Moolterjee v. Modlioo Soodun Miindle, 17 W. R. 
415, distinguished. Pran Nath Roy v, Mohesh 
Chandra Moitra. 

[24 Calc. 546 

RESOLUTION OP GOVERNMENT. 

Sec Collector. 

[18 Bom. 103 

RESPONDENT. 

See Costs— Special Cases— Respon- 
dents. 

[20 Bom. 167 

See Parties— Adding Parties to 

ISuiTs— R espondents. 

[16 All 6 
[19 Mad. 151 

See Parties— S cBSTiTUTioN of Parties 
• — Respondents. 

[18 All. 86, 285 

■ , Costs of. 

See Privy Council, Practice of— 
Costs. 

[L. R. 24 I. A. 191 
, [25 Calc. 187 

, Notice to. 

See Privy Council, Practice of — Re- 
hearing. 

[19 All. 209 
[L. R. 24 1. A. 49 

, Objection by. 

See Appeal — Objections by Respon- 
dent. 

[17 All. 518 

See Privy Council, Practice op— Ob- 
jections BY Respondent. 

[23 Calc. 922 

RESTITUTION OP CONJUGAL 
RIGHTS. 

See Jurisdiction— Causes op Juris- 
diction — Cause of Action. 

[18 Bom. 316 


, RESTITUTION OP CONJUGAL 
I RIGHTS — concluded. 

I , Second suit for. 

j See Civil Procedure Code, s. 244— 

I Questions in Execution of 

' Decree. 

[18 Bom. 327 

See R0S judicata— Cause of Action. 

[18 Bom. 327 

1. — Plea of imyJOsnMlity of sexual inters 

course — Legal defences to suit for restitution — Dis- 
cretion of Judge to refuse decree except when legal 
jRoa is proved— Ilusbajid and toife.'] A plea by 
a wife that sexual intercourse with her is- im- 
possible owing to her incurable disease or physical 
malformation is not in itself a good defence to a 
suit by the husband for restitutiou of conjugal 
rights. A Judge has no diBcretion to refuse a 
decree for restitution of conjugal rights for other 
causes than those which iu law justify a wife 
from refusing to return to live with her husband, 
and he cannot abstain from passing a decree in 
favour of a plaintiff-spouse, because he considers 
that it would not be for the benefit of either 
side that tbe decree should be granted. Dadaji v. 
RuJihmahai, I. L. R. 10 Bom. 801, followed. 
Where therefore the lower Appellate Court found 
that there was no cruelty, but that the suit was- 
brought by tbe husband as a counter-move to 
defeat the claim of his wife for separate mainte- 
nance, and a considerable time after she had 
ceased to Jive in his house, and because on the 
last occasion when she returned to live with him 
she left the house cryiug : — Held, that these- 
circumstances were not sufiicient in law to justify 
the Court in refusing the husband’s claim for 
restitution of conjugal rights. Purshotamda& 
Manbklal V . Bai Mani, 

[21 Bom. 610 

RESTITUTION OP RIGHTS BY MO- 
I TION. 

See Limitation Act, Art. 179— Nature 
OP Application — Generally. 

[20 Mad. 448 

1. — Execution pending appeal of decree set aside 
on appeal — Restitution of rights hy motion ■where 
the appellate decree does not mention restitution — 
Givil Procedure Code (1382). s. 683.] Where a 
decree made by a Court of first instance is exe- 
cuted pending an appeal, and on appeal such 
decree is set aside, the appellant is entitled by 
motion to obtain restitution, even though the 
decree of the Court of Appeal is silent as to- 
such restitution. A, the owner of a 15 odd pie 
share of certain indigo land, brought a suit for 
partition against his co-sharer B, the owner of 
the rest of the land, and obtained a decree, from 
which B appealed. A, without waiting for the 
disposal of the appeal, executed his decree aud 
obtained possession of his share, settling it with 
tenants. The decree was subsequently set aside 
on B"s appeal, but no order as to restitutiou was 
made in it : — Held, on motion by B, that he was 
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KBSTITUTION OF RIGHTS BY MO- 

TI ON — conchuleih 

entitled to be put into the same position as before 
the partition was made (de., joint possession with 
A) and to remove any tenants who refused to 
Tacate. Kohni Singh v. Hooding. 

[21 Calc. 340 

2i,—RestitiLtio7i of a)i adva/ittige obtavied ly 
I'vrtue of a decree of Bigli Court subsequently re- 
versed on appeal to Pricy Council — Civil Proce- 
dure Code OS82), s. 583 — Right of suit — Parties, 
Kongoinder of.l The holder of a decree of the 
High Court for costs assigned his rights under 
that decree. The assignee caused his name to 
be brought on to the record as transferee in place 
of the decree-holder, and he, and after him his 
legal representative, executed the decree against 
the judgment'dehtor. The decree was appealed 
to the Privy Council, but the* assignee was not a 
party to the record in that Court. The Privy 
Council reversed the decree. Thereupon the suc- 
cessful plaintiff applied under s. 583 of the Code 
of Civil Procedure to obtain restitution from the 
representative of the assignee of the amount 
realised in execution of the decree of the High 
Court; — Held, that, whether or not the amount 
realised by the assignee was recoverable by suit, 
it was not recoverable by proceedings under s. 
5S3 of the Code, inasmuch as the assignee was 
no party to the decree of the Privy Cbtiucil. 
Bhagwati Prasad Jamna Prasad. 

[19 AIL 136 

RESUMPTION. 

See Service Tenure. 

[22 Calc. 938 
[19 Mad. 100 

REVENUE. 

See Appeal— N.- W. P. Aots. 

[18 All. 302 

, Assessment of. 

See Bombay Land Revenue Acts, s. 216. 

[18 Bom. 525 
See Cases under Jurisdiction of Civil 
Court— Rent and Revenue Suits, 
Bombay. 

See Madras Land Revenue Assess- 
ment Act, s. 2. 

[19 Mad. 292, 305 

, Default in' payment of. 

See Right op Occupancy— Loss oe 
Forfeiture op Right. 

[20 Bom. 747 

, Deposit of. 

See Sale fob Arrears of Revenue — 
Deposit to Stay Sale. 

[17 Mad. 247 


RBVENUH— 

, Payment of. 

See Money Paid for Benefit of 
ANOTHER 

[21 Calc. 142 
[L. IC. 20 I. A. 160 
[IS All. 471 

REVENUE COURT. 

, Jurisdiction of. 

See Jurisdiction of Revenue Court. 

[17 Mad. 140 
See Cases under P^es judicata— Com- 
petent Court-Revenue Courts. 

, Order of. 

See Jurisdiction of Civil Court — 
Revenue Courts— Orders op 
Revenue Courts. 

[18 All. 437 
[19 AIL 101 

, Suit in. 

See Cases under Jurisdiction of Civil 
Court— Rent and Revenue Suits, 
K.-W. P, 

See Withdrawal of Suit. 

[22 Calc. 418, 514 

REVENUE OFFICER. 

See Bengal Tenancy Act, s. 102. 

[21 Calc. 38 

See Bombay Land Revenue Act, s.-3. 

[20 Bom. 803 

iSee Bombay Revenue Jurisdiction 
ACT, S. 11. 

• [20 Bom. 803 

, Decision of. 

See Special or Second Appeal— 

1 Orders subject or not to Appeal. 

[24 Calc. 462 

REVERSIONERS. 

See Execution of Decree— Execution 
BY AND against REPRESENTATIVES. 

[23 Calc, 454 

See Cases under Hindu Law— Rever- 
sioners. 

See Cases under Limitation Act, Art. 

Ui. 

, Interest of. 

See Insolvent Act, s. 7. 

[21 Bom. 319 
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, Liability of. 

See Hindu Law— Alienation — Alie- 
nation BY Widow — Alienation 
FOE Legal Necessity. 

[19 AIL 300 

See Money Paid for Benefit ‘of 
Another. 

, [18 AIL 471 

Suit by. 

See Deglaratoey Decree, Suit for— 
Reversioners. 

[20 Bom. 202 

See Hindu Law — Aliestation — Alie- 
nation BY AVidow — Alienation 
FOR Legal Necessity. 

[22 Calc. 506 

See Limitation Act, art. 111. 

[20 Bom. 801 
[21 Bom. 376 
[20 Mad. 493 
[19 All. 357 

See Limitation Act, Art.U4— Adverse 
Possession. 

[22 Calc. 445 
[L. R. 22 I. A. 25 

, Suit by, Court- fees on. 

• See Valuation of Suit— Suits. 

[18 Mad. 459 

REVIEW-CIVIL CASES. 

1. Form of, and Procedure on, Applica- GoL 

tion ... 1 106 

2, Power to Review ...1106 

o. Ground for Review ... 1109 

, Application for. 

See Limitation Act, s. 5. 

[18 Bom. 84 

See Parties — Substitution op Par- 
ties— Respondents. 

[18 All. 285 

, Order granting. 

See Appeal — Orders. 

[22 Calc. 3, 734, 984 
[18 All. 44 
[21 Bom. 328 
[24 Calc. 878 

, Order setting aside order grant- 
ing. 

See Special- or Second Appeal — 
Orders subject or not to Appeal. 

[24 Calc. 319, 319 note 


REVIEW-CIVIL OASES -continued. 
, Power of. 

See Receiver. 

[21 Bom. 328 

, Right of. 

See Execution of Decree — Applica- 
tion FOR Execution and Power 

OFtlOURT. 

[16 All. 390 

(1) FORM OF, AND PROCEDDRE ON, 
APPLICATION. 

1. — A'p]}licajtioR for review — Ooj)y of judgment^ 
decree or order sought to be reviewed — -Gieil 
Procedure Code (1882), ss. oil and 625 — Liniita- 
tion Act (XV of 1877), s. 12.] It is not necessary 
that an application, for review of judgment 
should be accompanied by a copy of the decree, 
order, or Judgment s'ought to be reviewed. "Wajid 
A LI Shah v. Nawal Kishorb. 

[17 All. 213 

(2) POWER TO REVIEW. 

2. — Power of Judge to review order made in 
course of liquidation of comp ang —Companies Act 
{VI of 1882), 5. 169.J Section 169 of Act; VI 
of 1882 is not intended to refer to a case in 
which a Judge upon the discovery of fresh matter 
considers it expedient to pass a fresh order or 
to review an order passed by him. In re The 
National Assurance and InvestuLemt Association ; 
Ex parte Xurulay. 31 Beav. 2(J6, referred to. 
Mussoorie Bank v. Himalaya Bank, 

[16 AIL 53 

S.—Piihlic Demands Pecovery Act (Bengal Act 
VII of — Bengal Act VII of 1868 — Order of 

Revenue Commissioner setting aside sale— Review 
<f order’ setting aside sale.'\ A revenue* paying 
taluJi was sold for arrears of ddh cess under the 
Public Demands Recovery Act. The sale was 
set aside on appeal by the Revenue Commis- 
sioner, bat on an application for review made to 
hLs successor, the sale was confirmed, and the 
purchaser took possession. In a suit to recover 
possession of an 8 annas share of the taluh on the 
grounds, among others, that the order, on review, 
was passed without jurisdiction and without 
notice to the plaintiffs, and as such conferred no 
title on the purchaser, the District Judge, on 
appeal, held that the order on review not having 
been set aside remained in force, but he remanded 
the case under s, 566 for trial of the question of 
notice. On the case coming back to the Appel- 
late Court, before another Judge, he held the order 
on review to be ultra vires, and the trial of the 
question of notice to be unnecessary. The defend- 
ants preferred a second appeal against the last 
Judgment: — Held, that the provisions of the 
Code of Civil Procedure relati ug to reviews of 
judgment were not extended fco proceedings 
under Bengal Acts VII of 1868 and VII of 1880, 
and that, in the present case, the order passed 
on review, confirming the sale, was ultra vires 
and of no effect, Lala Pryag Lal v, Jai 
Narayan Singh, 


[22 Calc. 419 
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4. — Ap 2 )Ucation for re-admhnoyi of appeal dis- 
wissed on failure to depont co^ts of paper look — 
Bfgli Conrt Buies, Part 11, Chap. 1/77, Bale 
37 — Cixyl Proccd'ure Code (3S82), s, 627.] The 
spfellanfc in an appeal from an original decree 
having failed to deposit the estimated amount 

, costs for the preparation of Ithe paper book, 
the s} peal was dismissed under Rule 17 of 
ihe Ii]^hCoirt Rules, Part II. Chap. YIH. 
An application for re-admission of the appeal 
was then made on behalf of the appellant; and 
a rule granted by a Division Bench calling upon 
the opposite side to show cause. Meld (by Pethb- 
BAM, ( 3 . J,, and PRIKSEP and Geose. JJ., revers- 
ing the decision of Beverley, J.), that the 
matter before the Court was not an application 
for review of judgment, and could nob be dispos- 
ed of by a single Judge of the High Court under 
8. 627 of the Civil Procedure Code. Ramhari 
Saeu V. M^PAN Mohan Muter. 

[23 Calc. 339 

5. — Order dismissing appeal for default in 
depositing costs of gaper loolt — Bigh Court 
Buies y Part 77, Oliap. Vllf Buie 17 — Procedure 
to set aside order — Civil Procedure Code (1882), 
ss. 62B and 626.] A decree of a Division Bench of 
the High Court, dismissing an appeal for default 
in depositing the estimated costs of preparation 
of the paper book under Rule 17 of the High 
Court Rules, Part IT, Chap. YIIT. can only be 
set aside by an order under s. 626 of the Civil 
Procedure Code (Act XIV of 1882). Ramhari 
Sahu V. JBadan Mohan Mitter, I. L. R. 2;-] Calc, 
339, so far as it decides the contrary, is wrongly 
decided. Fatimunnissa alias Kanez Fatima v. 
Deoki Peeshad. 

[24 Calc. 350 

6. -— Decree properly made against minor — 
Bight of minor to Impeach decree on attaining 
majority — Form of decree against minor — Practice 
— Procedure.'] A testator in his will directed his 
daughter-in-law L (defendant No. 1) to adopt his 
nephew K (defendant No. 2), and he devised the 
residue of bis estate bo him. The executors of 
the will subsequently brought this suit to have 
the wiU construed and the rights of K in the 
testator’s estate ascertained and declared. A 
decree was made on the Ist October, 1887, by 
which it was declared that IBs adoption was a 
condition precedent to his inheritance, and that 
unless he ^vas adopted, he was not entitled to any 
part of the testators property. On the 22nd Octo- 
ber, 1891, A" filed a petition of review, stating that 
at the date of tbe decree he was a minor and bad 
only recently, r/r, on the libb December, 1894, 
attained the age of eighteen years. He contend- 
ed that there was error apparent on the face of 
the decree, inasmuch as it did nob provide that he 
should have an opportunity of showing cause 
against it in so far as it affected his interest after 
he attained his majority : — Held, that the review 
could not be granted. The Courts in India after 
deciding an issue in which an infant, party to 
suit, is interested, have no power to reserve to I 


REVIEW-CIVIL CASlElS-coyitinued. 

(2) POWER TO REVIEW— 

the infant the right of questioning such decision. 
At all events a decree is nob erroneous for not 
containing such a provision when the issue in 
which the infant is interested ha# been fully gone 
into and argued before the Court. A decree 
passed against an infant properly represented is 
binding upon him like a decree passed against an 
adult, but it is open to the infant to impeach 
such decree by a suit in cases where his guard- 
ian has been guilty of fraud or negligence in 
allowing the decree to be passed against him. 
CuRSANDAs Nath A v. Ladkavahlt. 

[19 Bom. 571 

^.—Bekhan Agriculturists Belief Act {XVII 
of 1879), s. 53 — Discretion of Court — Poiver of 
Special Judge to review ex-poarte order.] The 
Special Judge under the Dekhan Agriculturists 
Relief Act (XVfl of 1879) has power to review 
an ex parte order made by him. Ramchandra 
Narayan Kulkarni V Draupadi. 

[20 Bom. 281. 

8. — Dekhan Agrlcydtnrists Belief Act (XVII 
of 1879), ss. 53, 73 and 74 — Meview of first Gourfs- 
order — Civil Procedure Go de (\%%2), Application of 
— District Judge^ Jurisdiction of — Assistant Judge ^ 
Jurisdiction of — Discretion of Gourt.] An Assis- 
tant Judge having found that the defendants in 
a suit pending before him were not agriculturists, 
the defendauts presented* a petition for review of 
that finding, and in review the Assistant Judge 
came to a contrary conclusion : — Held^ that as. 
s. 74 of the Dekhan Agriculturists Relief .*Acg 
(XVII of 1879) only makes the Civil Proceduivi 
Code (Act XIV of 1882) applicable to suits before 
the Subordinate Judge, the couiiucb of proceed- 
ings before a District or Assistant Judge when 
sitting in revision under s. 53 of Act XVII of 
1879 is within his own discretion, and the grant- 
ing of a review on the ground of mistake as to- 
the nature of a defendant’s income is a reasonable 
exercise of such discretion. Bi^DARICHARYA r. 
Ramchandra Gopal Savant. 

[19 Bom. 113. 

9. — Delihan Agriculturists Relief Act (XVII of 
1879), 55. 53,73 and 74 — Power of Special Judge to 
review his own decree — Application of Gixil Proce- 
dure Code (ISS2) to pyroceedings of Special Judge 
— Discretion of Court — Supei'inteyideyicG of High 
Court — C'lvil Procedure Code, s, 622.] Tbe Special 
Judge appointed under the Dekhan Agriculturists- 
Relief Act (XVII of 1879) (the defendant neb 
appearing) reversed, in revision under s. 53 of 
that Act, tbe decree of a Subordinate Judge andi 
passed a decree for the plaintiff. One of the 
defendauts, who, it appeared, had nob been served 
with notice of the previous application for 
review, subsequently applied the Special 
Judge to review his decree, and that application 
was granted on the ground that the applicant 
had not had notice of the former review. On this- 
subsequenb review the Special Judge discovered 
that he had m-ade a mistake with reference to the 
date of eertain documents, and that thi& misbaker 
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had led him to a wrong conclusion upon the merits 
of the case. He consequently reversed his former 
order and dismissed the suit, confirming the 
origftial decree the Subordinate Judge. The 
plaintiff then applied to the High Court un^er 
its extraordinary jurisdiction (s. 022 of the Civil 
Procedure Code, Act XIV of 1882) \ — that 
in, granting a re-hearing the Special Judge had 
exercised a reasonable discretion with which the 
High Court could not interfere in its extra- 
ordinary jurisdiction. The Civil Procedure Code 
is not applicable to proceedings before the Special 
Judge, and the conduct of such proceedings rests 
within his discretion. Badaricliarya v. liamekan- 
dra Goi)al Savant, I. L. R. 19 Bom.' 113, approved. 
Parsons, J. — The Special Judge cannot, under the 
Dekhan Agriculturists Relief Act, review his de- 
cree and order a new trial on the ground of dis- 
covery of fresli evidence, but he has discretional 
power to review^ his decree in order to coiTect a 
mistake into which he has fallen. Ramsino v. 
Kisansingh. 

[19 Bom. 116 

(3) GROUND FOR REVIEW. 

Civil Procedure Code (1882), s. 623 — 
Bevieic of judgment on second apgoeal — 
Alleged discovery of neio and important docn- 
meniary evidence — Ground tuhich could not he relied 
071 on second appeal, lu a suit on a mortgage 
it was held by the lower Appellate Court and by 
the High Court on second appeal that the pro- 
perties comprised therein were under attachment 
at tire time of its execution, and that it was 
accordingly void under the Civil Procedure Code, 
s. 276, as against the claims of judgment-creditors 
enforceable under the attachment. The plaintiff, 
who was the appellant on second appeal, sought 
a review of the judgment pronounced therein on 
the ground of the discovery of new and impor- 
tant documentary evidence from which it would 
appear that tbe^ properties in question were not 
under attachment at the date of the mortgage : — 
Held, that the application for review could nob be 
entertained for the reason that the ground relied 
upon could not be successfully relied upon on a 
second appeal. Rarh Kutti v, Mamad. 

[IS Mad, 480 

11. — iV. W,-P, Pent Act {XII of 1881), S. -JS5 — 
Civil Procedure Code (1882), s, 623.] Section 623 
and the following sections of the Code of Civil Pro- 
cedure which deal with reviews of judgments have 
no application to suits and proceedings under the 
N.-'W. P. Rent Act, 1881. Where s. 185 of Act 
XII of 1881 applies, it is only in cases where 
there is no right of appeal that a review can be 
granted, and that only on the special ground pro- 
vided for in the Act itself. Wazir Singh v. 
Kishori Rawanji, 

[19 All. 522 

REVIEW-CRIMINAL OASES. 

— Order rejecting appeal ac tarred ty limita- 
tion — Review if such order — Finality of judgments 


REVIEW-CRIMINAL OASES ^concld\ 

i)i crimmal 7natters — Grwiinal Procedure Code- 
(1882), ss, 121 and 430.] A Sessions Judge dis- 
missed an appeal on the ground that it was 
barred by limitation. On a subsequent applica- 
tion by the accused, the Judge admitted the 
appeal and at the hearing acquitted him. The 
High Court sent for the record in the exercise 
of its revisional jurisdiction : — Held, that th^ 
order of acquittal was ultra vires under s. 430 of 
the Code of Criminal Procedure. The order dismiss- 
ing the appeal was final and not oj^en to review. 
It was argued that s. 421 of the Criminal Pro- 
cedure Code only applies to orders passed on the 
merits, and that, as the order rejecting the appeal 
was not of that class, it was not an order “ upon- 
appeal” and was not final under s. 430: — Held', 
that s. 421 was not limited to orders passed on 
the merits, and that the order in question was an 
order upon appeal and final under s. 430. The 
Criminal Procedure Code makes no provision for 
review of judgments in criminal matters by^ 
Subordinate Appellate Courts. The jurisdiction 
of revision is vested in the High Court, which 
has ample powers under Chap. XXXII to rectify 
any inadvertent failure of justice. Queen-Em- 
PEEss V, Bhimappa bin Ramanna. 

[19 Bom. 732 

REVISION-CIVIL CASES. CoL 

1. Small Cause Court Cases ... 1110 

See Cases under Superin tedence of 
High Court. 

, Power of. 

See Dekhan Agiuculturist.s Relief 
Act, s. 53. 

[19 Bom. 286 

Sec High Court, Jurisdiction of— 
High Court, Bombay- Ciml. 

[20 Bom. 680 

(1) SMALL CAUSE COURT CASES. 

1, — Provincial S7naU Cause Courts Act {IX of 
1887), s. 25 — Piscretionof Court — Super iiitendejicr 
of High Co7i7‘t under Civil Procedure Code, s, 622.] 
Section 25 of Act IX of 1887 was not intended, 
to give what would practically he an appeal in 
every case from the decision of a Court of Small 
Causes, but the discretion to be exercised there- 
under should he guided by the same considera- 
tions as those which govern the application of 
s. 622 of Act XIV of 1882. Ahihammad Baltar v. 
Bahai Singh. I. L. R. 13 All. 277 ; and PagJmnath 
Bahai v. Official Liquidator of the Himalaya 
Ba-nh,\. L. li. 15 All 139, referred to. Sarman 
Lal V, Khuban. 

[16 All. 476 

2. — Provincial Siyiall Cause Courts Act {IX (f 
1887), s. 25 — Civil Procedure Code, .<r. 622 — Super- 
i7itendence of Bigh Court— Ground for revision — 
Question of limitation.] It is no ground for revi- 
sion under s. 25 of Act IX of 1887 that the Court 
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KBVISION -CIVIL CASES-t?^)/id^/^6Y^. 


REVISION- CRIMINAL CASES ---cordd. 


(1) SMALL CAUSE COURT CASES— 

whose order it is sought to revise may have come 
to an erroneous decision on a point of limita- 
-tion. Aviir Iltuscin Khan v. Sheo Balisli Singh, 

I. L. R. 11 Calc. 6, referred to. Sarman Lal y. 
:Khubax. 

[17 All. 422 

• 

*3. — Provlnelcil Small Gause Courts Act {IX of 
1887), .i?. 25 — Jurisdiction and super Intendenc?- 
vf tile High Court— Givil Procedure Code (18S2), 
022 — Practice,] An error of law or procedure 
in the Small Cause Court confers jurisdiction 
upon the High Court to exercise the power com- 
mitted by s. 25 of the Provincial Small Cause 
Courts Act (IX of 1887}. The powers conferred 
by the section are. however, purely discretionary, 
and the section does not give a right of appeal 
in all Small Cause Court cases either on law or 
on fact. The High Court is bo determine in what 
cases it shall exercise the powers conferred upon 
it. It is nob the practice of the Bombay High 
Court to interfere under s. 25 of the Act when 
“there are no substantial merits in the case of the 
-applicant. It interferes to remedy injustice. It 
is slow to interfere where substantial justice has 
been done by the Subordinate Court, although 
that Court may technically have erred. The 
provisions of s. 622 of the Code of Civil Proce- 
dure (Act XIV of 1882) do not afford a safe guide 
ior the exercise of the extraordinary jurisdiction 
under s. 25 of the Provincial Small Cau.se Courts 
Act. The wording of the two sections is wholly 
different, that of s. 25 of the Provincial.* Small 
Cause Courts Act being of the widest description 
and conferring the most ample discretion on the 
High Court, while it has been held by the Privy 
Council that s. 622 of the Civil Procedure Code 
ought to be construed in a very restricted and 
lirnited sense. PooNA City Municipality v. 
Ramji Raghunath. 

[21 Bom. 250 

REVISION-CRIMINAL CASES. 

Gol 

1. Generally ... 1112 

2. Questions of Fact ... 1112 

3. Miscellaneous Oases ... 1113 

See Absconding Offender, 

[19 Mad. 3 
[20 Mad. 88 

See Accused Person, Right of. 

[19 Mad. 14 

See Possession. Order of Criminal 
Court as to — Costs. 

[22 Calc. 387 

See Practice— Criminal Cases— Revi- 
sion. 

[21 Calc. 827 

See Village Chowkidars Act, s. 8. 


(1) GENERALLY. 

1 .- — Emerclse of revisLoiial grower during hear- 
ing (f case — Illegal gjrosecution hg Mujilelpal 
I Co nimlss loners under the Penal Godel] Where, 

I during the hearing of proceedings in a pro*ecu- 
i tion by certain Municipal Commissioners under 
i A-h5 Penal Code of a man who had made a false 
; statement in an application for a license, the 
i Higli Court stayed the proceedings, and issued a 
I rule to show cause why they should not be cpaash- 
ed, it was contended at the bearing of the rule, 
that the High Court should nob interfere at that 
stage of the proceedings under its re visional 
jurisdiction : — Held, that the High Court has 
power to interfere at any stage of a ease, and 
that when it is brought to its notice that a person 
i has been subjected, as in this case, for over two 
i months to the harassment of an illegal proseeu- 
j tion, it is its bouuden duty to interfere. Chandi 
uPershad V. Abdur Rahman. 
i [22 Calc. 131 

j 2 , — Criminal Procedure Code (1882) .v. 439 — 

( Power of High Court on revision — Setting aside 
I eojii'iotion.] In exercising its powers under s. 431) 

{ of the Code of Criminal Procedure, ibis open to 
I the High Court to alter any finding and confirm 
i a conviction, and if the evidence on the record in 
I a case be sufficient to warrant a conviction, the 
I Court wmuld not be justified in setting such con- 
viction aside, merely because the view taken of 
tb.e evidence by the lower Court is not sustainable, 
or some fact which ought to have been found by 
that Court is nob found or found incorrectly. 
Balmaeand Ram v. Ghansamram. 

[22 Calc. ^91 

3. — Power to interfere with interlocutor g orders 
of Subordinate Courts,] The High Court can 
interfere with an interlocutory order passed by 
a Magistrate. Ahdool Kadir Kha'i v. Magistrate 
of Purrteah, 11 B. L. R. Ap. 8 ; 20 W. R. Or. 23 ; 
and Chandi Pershad v. Ahdur Pahman. I. L, R. 
22 Calc. 131, followed. Queen. Empress v. 

i Nageshappa Pai. • 

I [20 Bom. 543 


4. — Conviction under Cattle Tresptass A it (7 ,if 
1871) — Appeal — Criminal Procedure Code, ss, 435 
and 438.1 There being no appeal from a convic- 
tion under the Cattle Trespass Act, the High Courb 
refused to revise the proceedings of the lower 
Court under ss. 435 and 438, Criminal Procedure 
Code, since, there being evidence to support the 
conviction, to adopt such a course would be to 
substantially allow an appeal. Queen-Empress 
Lakshmi Nayakan. 

[19 Mad. 238 


(2) QUESTIONS OF FACT. 

3.— Power of High, Court in revlslonal cases — 
Poicer to go into case onfacts — Criminal Procedure 
Code (1882), s. 439.] Under s. 439 of the Code of 
Criminal Procedure, 1882, the High Court has 
power to consider the facts of a case in revision. 
Ram Brahma Sircar v, Chandra Kanta Shah. 


[23 Calc. 421 


[21 Calc. 93 
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BUFISION-CRIMINAL CASES -eontd. 

(2) QUESTIONS OF ¥ kQl—aoncluded. 

6. — Criminal ’Procedure Code (1882)5 489 — 
Power of High Court to go into facts on revision.'] 
The interference, of the flig-h Court in revision 
is not limited to matters of law ; it is fully com- 
petent to the High Court to enter into matters of 
fact if it thinks fit. But the mere application of 
a party to examine the evidence in any «case 
vionld nob be a sufificient ground for doing so. 
There must appear, on the face of the judgment 
or or<ler complained of, or of the record, some 
ground to induce the High Court to think that the 
evidence ought to be examined in order to see 
that there has no failure of justice. But no hard- 
and-fast rule can be laid down ; each case will 
have to be dealt v/itli according to its own cir- 
cumstances. Keshab Ckundeb Roy r. Akhil 
UTetey. 

[22 Calc. 998 

7. — Case depending on consideration and appre- 

ciation of evidence— Aloatenient if apgyealA Two 
persons, M and Pf, were convicted of criminal 
breach of trust, and each was sentenced to one 
year's rigorous imprisonment and a fine of 
Rs. 1.000. Both prisoners filed an appeal to the 
High Court. N died pending his appeal. On APs 
appeal, the High Court passed an order acquitting 
him and reversing his conviction and sentence. 
Thereupon one of the relatives of the deceased i\' 
applied to the High Court to set aside the convic- 
tion and sentence passed in his case, and order 
the fine to be refunded : — Held, that on Hs death 
his appeal abated under a. 431 of the Code of 
Criwiinal Procedure (Act X of 1832), and as the 
case turned on the appreciation of evidence, the j 
High Court declined to interfere in the exercise of 
its revisional jurisdiction, referring the legal 
representatives of the deceased to the Governor 
in Council for redress. In re Nabishah. j 

[19 Bom. 714 ^ 

(3) MISCELLANEOUS CASES. 

Criminal Procedure Code (1882), 439 

and 476 — Order directing prosecution,^ Under 
the general revisional powers conferred by s. 439 
of the Code of Criminal Procedure, a High 
Court has power to consider the propriety of an 
order which purports to be passed under s. 476 of 
the Code. Queen-Empress v. Pacliappa, I. L. R. 
18 Bom. 109, dissented from. In the AIatter of 
THE Petition op Mathura. Das. 

[16 AIL 80 

9. — Criminal Proeednire Code (1882), s. 435 
— Order under s. 144 of the Criminal Procedure 
Code — Disputed possession of temple — Magistrate, 
Jurisdiction of,'] The District Temple Committee 
dismissed the trustees of a certain temple and 
appointed others. The dismissed trustees re- 
tained possession. A breach of the peace having 
become imminent in the opinion of a Deputy 
Magistrate, he made an order under the Criminal 
Procedure Code, s. 144, directing the newly- 
appointed trustees nob to interfere with the I 
temple or its management : — Held, that the Magis- 
trate had jurisdiction to make the order, and 


REVISION-CRIMINAL CASSS-ci>;mW^ 

(8) MISCELLANEOUS Gk^^^~--eoncluded, 

therefore the High Court bad no power to inter- 
fere in revision under the Criminal Procedure 
Code,s. 435. Palaniappa Chetti v. Dorasami 
Ayyar. 

[IS Mad. 402. 

REVIVOR. ^ . 

See Limitation Act, Art. 180. 

[22 Calc. 92 L 
[24 Calc. 244 

See Privy Council, Practice of — Re- 
vivor OF Appeal. 

[21 Calc. 997 
[L. R. 21 1. A. 163, 

RIGHT OP APPEAL. 

See Bombay Revenue Jurisdiction 
Act, s. 1 1. 

[20 Bom. 803 

See Execution of Decree — Appli- 
cation FOR Execution and Power 
OF Court, 

[16 AIL 39 a 

See Paupep. Suit— Appeals. 

[18 Bom. 454 

See Practice— Civil Cases— Appeal. 

[IS Bom. 520 
See Superintendence of Hig-h Court 
—Civil Procedure Code, s. 622. 

[18 Bom. 454 


RIGHT OP OCCUPANCY. Col, 

1. Acquisition of Right ... II14. 

2. Loss or Forfeiture of Right ... II15 

3. Transfer of Right ... 1115. 


, Mortgage ot. 

See Khoti Settlement Act. 

[20 Bom. 78 

See Landlord and Tenant— Transfer 
BY Tenant. 

[16 AIL 390 

, Ryot Having. 

See Landlord and Tenant— Accretion 
. TO Tenure. 

[21 Calc. 233 

(l) ACQUISITION OF RIGHT. 

l,~Bengal Tenancy Act ( Vlll q/1885), 5. 5, cU, 
25 and 178 — Definition of ryoti holding — Lessees 
loho are 7iot ryoti ivithin the Act — Zur-i-peshqi 
lease — Stipulation contrary to 7'ight to accjiiire 
occnpa7icy rights — Act AT of 1859, .9.7.] A tenant , 
holding under a lease assigned to him in 1890 by' 
the original lessee, who since 1867 had conti- 
nuously occupied the land under successive leases, 
claimed, in virtue of the occupancy for more than 
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HIGHT OP OCCUPANCY- oolitumed, 

(1) ACQUISITION OF UlQ^RT—GoncU, 

twelve years, to be a ryot witbia the Bengal 
'J'enancy Act, 1885, either with occupancy, or with 
non-occupancy, rights ; — Reld^ that this tenant’s 
iiolding was excluded from the operation of that 
Act by the effect of s. 5, sub-section 5, on account 
of the extent of the area of the laud leased, which 
w^s more than one hundred standard highas. A 
z}ir-i-i)Gsligi lease is not a mere contract for the 
cultivation of the land at a rent, but is a security 
to the tenant for his money advanced. Two of 
the leases were zur-Ug'fGsligi, or made on money 
advanced by the lessee to the lessor. The tenant’s 
possession in this case was, in part at least, that of 
a creditor operating payment to himself, and was 
no foundation for a claim for occupancy rights. 
As to the effect of written stipulations contrary 
to the latter, s. 7 of the Bengal Rent Law, Act X 
of 1859, is superseded, if not w^holly repealed, by 
p. 178 of the Bengal Tenancy Act, 1885. Bengal 
Indigo Co. v. Roqhobur Bas 

[24 Calc. 272 
[L. R. 23 I. A. 158 

(2) LOSS OR FORFEITURE OF RIOHr. 

Bengal Tenancgj Act {VIII of 1885),,?. 19 — 
Statutory right, Effect oa, of repeal of Act lohlch 
gives it. 1 Where a right of occupancy had been 
acquired under the old Tenancy Act (VIII of 
1 8b9) which is repealed by the Bengal Tenancy Act 
(VIII of 1885) : — Held that, apart from the pro- 
visions of s. 19 of the, latter Act, such right of 
occupancy was not forfeited by the repeal, there 
being nothing in the new enactment to deprive 
any person of a statutory right which had been 
actually acquired. HuRRY Ram v. Nursingh 
Lal. 

[21 Calc. 129 

B.— Bombay Land Reremie Act {Bomhag Act V 
(>/'l879), ss. 81 and 153 — Default in g) aging assess- 
ment of revenue — Payment of assessment by another 
— Eff'ect of order of Collector transferring lands 
into name of person paying assessmentil^ An order 
made by a Collector removing A\s lauds from his 
hhata and transferring them to B's hhata, on the 
ground that A had allowed the assessment there- 
of to fall into arrears, and that B had paid the 
assessrnent, does not by itself amount to forfeiture 
of A's interest in the lands. Bhau v, Hari. 

[20 Bom. 747 

(3) TRANSFER OF RIGHT. 

^.—Bengal Tenancy Act ( UJII c/ 1885), 6*. 22, 
■cl. 2 — Transfer of occupancy right and pur- 
chase by some of several co-sharer landlords — 
Merger — Right of other co-sharer landlords to 
re7tt.'\ The acquisition of an occupancy right by 
a proprietor does not, under sub-section 2 of 
s. 22 of the Bengal Tenancy Act, affect the right 
of a co-sharer landlord to receive his share of the 
rent of the tenancy. The “ third person ” men- 
Uoned in that sub-section includes every person 
interested other than the transferor and trans- 
feree. SiTANATH Panda, v. Pelaram Tripati. 

[21 Calc. 869 


RIGHT OF OCCUPANCY— 

(3) TRANSFER OF UIRRT— continued. 

5. — Bengal Tenancy Act {VIII of 1835), al 183, 
III. {\) —Gu-^tom or usage. Nature of evidence to 
prove.\ In suits by a landlord for ejectment of 
purchasers from ryots having only a right? of 
occupancy, on the ground that the holdings 
of such ryots were not transferable without 
the landlord’s consent, the defendants pleaded 
custom or usage in support of the trausfers. 
Questions arose as to the character of the usage 
required to be proved in such cases and the nature 
of the evidence required to prove the usage. In 
second appeal the High Court (1) upon a review 
of the previous law on the subject, luicl, that, 
however the law may have been previously de- 
clared, as it is now expressed in the Bengal 
Tenancy Act, s, 183, 111. 1, a transfer in ac- 
cordance with usage is valid even without the 
consent of the landlord. (2) After applying the 
principles laid down by the Privy Council as 
regards evidence of mercantile usage in the case 
of Juggomohun Chose v. Maiiick Ghand, 7 Moo. I. 
A, 263 '.—Held, that it would be necessary in these 
cases either to prove the existence of the usage 
on the landlord’s estate, or that it is so prevalent 
in the neighbourhood that it can reasonably be 
presumed to exist on that estate. The liuding of 
che lower Appellate Court on the existence of 
the usage being founded on irrelevant matters 

. the case was remanded for retrial. Palakdhari 
lUi V. Manners. 

[23 Calc. 179 

6. — Bengal Tenancy Act {VIII of 1885), ss. 183 

ami 178, subsection (8), cl. {d)— Custom or usa^e— 
Local usage — Evidence to prove usage — Evidence 
Act ( I of 1872), ss. 42 and 48 — Judgment as to trans- 
ferability of tenures in adjoining villages,'] In a 
suit by the landlords to avoid the sale of an occu- 
pancy holding in their mouxah and eject the 
purchaser thereof, one of the questions was as 
to the existence of a custom or usage under 
which the ryot was entitled to sell such a 
holding: — Held, with reference tt the expressions 
“ custom or usage ” ins. 183 and ‘'local usage” 
iu cl. (d)y sub-section (3), of s. 178 of the Bengal 
Tenancy Act (VIII of 1885) — (1) The W'ord 
“ usage ” would include what the people are now 
or recently in the habit of doing in a particular 
place. (2) In deciding on the evidence of such a 
custom or usage, regard should be had to s, 48 of 
the Indian Evidence Act (I of 1872), (3) A 

judgment of the High Court as to the transfer- 
ability of similar tenures in an adjoining village 
of the same yergiminah is admissible as evidence 
of such usage under s. 42 of the Evidence Act. 
Dalglish v. Guzuffer Hassain. 

[23 Calc. 427 

T.— Bengal Tenancy Act {VIII of 1885),.?. 22 — 
Go^owiieTs gyur chase of occupancy right., Eff'ect of.] 
There is no law which prevents one of several 
co-proprietors from holding the status of a tenant 
under the other co- proprietors of land which 
appertains to the common estate. The effect of 
the purchase, by one co-owner of land, of the 
occupancy right, is, not that the holding ceases 
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HIGHT OF OCC'U:PA'NC'Y-eoncluded. 

(3) TRANSFER OF rnGHT^oonclnded. 

to exist, but only the occupancy rigrbt which is 
an incident of the holding. Sltamth Panda v. 
Pelal'am TripaU\ I. L. R. 21 Calc. 869, referred 
to. Jawadul Huq V, Ramdas Saha. 

[24 Calc. 143 

8. — Transferahillty of rujlit— Custom . — Bengal 
Tenancy Act { VIII of 1885), ss. 05 and 73.] In the 
absence of custom or local usage to the contrary, 
a ryoti holding in which the ryot has only a 
right of occupancy is not saleable at the instance 
of the occupancy ryot or any creditor of his 
■other thau his landlord seeking to obtain satisfac- 
tion of his decree for arrears of rent. Bhiuam 
AL i Shaik Shikdar V. Gopikanth Shah a. 

[24 Calc. 355 

9. — Bengal Tenancy Act {VIII c/ 1885), 5. 22, 
( 1 ) — Efeet of purcliasey by taluUdar, of ryot's 

holding, ’] If a talnlular, at a sale in execution of 
a decree obtained by him against a ryot, pur- 
■chase the ryot’s interest, such purchase does 
•not extinguish the holding, but merely divests it 
•of the right of occupancy (if any) attached to it. 
Jaioadnl Huy v. Ham Das Saha, I. L. R. 21 Calc. 
113, followed. Mia JAN v, Minnat Ali. 

[24 Calc. 521 

10. -AMF. P. Rent. Act (XII of 1881) 5. 9— 
Succession to oecupancy -tenant — Onus of pro of— 
Collateral Sharer in eultwazion.'] Where a col- 
lateral relative claims to be entitled to succeed to 
an occupancy holding on the death of the occu- 
pancy tenant without direct heirs, it is incumbent 
on him to prove, both that he is the heir accord- 
ing to the law to which he is subject, and also 
that he shared in the cultivation of the occu- 
pancy holding during the lifetime of the decjeas- 
ed occupancy tenant. But non segnltur that if 
there is a more remote collateral who was a 
sharer in the cultivation of the occupancy hold- 
ing, he is entitled to succeed in preferecne to a 
nearer collateral who did not so share in the 
cultivation. Badri Pas v. Pebi Pas, Weekly 
Notes All. (1888), p. 200, referred to. Shankar 
Lal V, Dalip Singh. 

[17 All. 33 

11. — Suit for registration of name in landlord's 
.serislita — Right of suit—Notiee — Bengal Tenancy 

Act (VIII of s. 73. J Under the Bengal 

Tenancy Act (VIII of 1885) the transferee of a 
holding of a ryot with right of occupancy 
transferable by custom cannot maintain a suit 
for registration of his own name in the landlord’s 
-serishta by expunging that of his vendor. A de- 
claration that the transferee, and not the old 
tenant, is responsible for the rent of the holding 
cannot be obtained without service of notice as 
prescribed by s. 73 of the Act. AMBIKA Per- 
:SHAD V, Chowdhry Keshri Sahai. 

[24 Calc. 642 


RIGHT OF REPLY, 

1. — Several persons tried j ointly — Right of reply 
where one of several ac-eused calls witnesses and the 
others do not — Criminal Procedure Code (1882), 
and ss. 289, 290 and 292.] Where one of several 
accused persons tried jointly calls witnesses at the 
trial, but the other accused call no witnesses, they 
must, under s. 297) of the Criminal Procedure Code, 
all follow one another in their defence, and the 
prosecution has, under s. 292, the right of reply on 
the whole case. Queen-Empress v. Sadanand 
Narayan. 

[18 Bom. 364 

2. — Tender of document to laltness for crown in 
cross- eiijainlnation — Criminal Procedure Code 
(1882), s. 292.] The action of the defence, during 
the cross-examination of a witness for the 
Crown, in tendering a document to such witness 
and using the same as evidence for the defence, 
was held to entitle the Crown to reply under 
s. 292 of the Code of Criminal Procedure. Queen- 
Empress V, Moss. 

[16 AIL 83 


RIGHT OF SUIT. GoL 

1. Interest to Support Right ,,.1122 

2. Survival of Right ...1122 

3. Awards ...1123 

4. Ciste Questions ...1123 

6. Charities and Trusts ...1123 

6. Claim to Attached Property ,..1125 

7. Contracts and Agreements ...1125 

8. Co-sharers ...1126 

9. Documents, Loss or Destruction of ...1126 

10. Endowments, Suits relating tOj ...1127 

11. Fraud ...1127 

12. Injury to Enjoyment of Property ...1128 

13. Intestacy ...1129 

14. Money Lent ...1130 

15. Obstruction to Public Highway ...1130 

16. Office or Emolument .. 1131 

17. Privacy, Invasion of ...1131 

18. Property at Disposal of Govern- 

ment ...1131 

19. Sale in Execution of Decree ^.,1132 


See Absconding Offender. 

[20 Mad. 88 

See Act XX op 1863, s. 11. 

[19 Mad. 395 
See Arbitration — Private Arbitra- 
tion. 

[20 Mad. 89 

See Benami Transaction— Certified 
Purchasers. 

[17 Mad. 282 
[23 Calc. 699 
[18 Mad. 436 
[20 Mad. 349 

See Benami Transaction — General 
Cases. 

[18 Mad. 469 
123 Calc. 460, 962, 962 note 
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fllGHT OF SUIT—e^nthimd. 

See Bengal Tenancy Act, s. 10. 

[24 Calc. 241 

See Bengal Tenancy Act, ss. 69 and 70. 

[22 Calc. 480 

« 

See Certificate of Administration- 
Certificates UNDER Bombay 
Regulation VIII of 1819. 

[19 Bom. 320 

See Cases under Certificate of 
Administration— Right to Sue 
or Execute Decree without 
Certificate. 

See Civil Procedure Code, s. 244 — 
Questions in Execution of De- 
cree. 

[22 Calc. 483, 501 
[18 Mad. 26 

[19 Bom. 532 
[19 All. 480 ! 

See Company— Formation and Regis- | 
tration. 1 

[19 Mad. 31, 200 | 

See Contribution, Suit for— Payment i 
OF Joint Debt by -one Debtor. 

[18 All. 106 
[19 AIL 462 

See Debtor and Creditor. 

[19 Bom. 12 
[20 Mad. 91 | 

See Defamation. | 

[17 Mad. 87 | 

[18 Mad. 250 

See Ejectment, 

[19 AIL 541 

See Evidence— Civil Cases — Secon- 
dary Evidence— UNSTA3IPED and 
Unregistered Documents. 

[23 Calc. 851 

See Execution of Decree— Mode of 
Execution— Maintenance. 

[16 AIL 179 

See Foreign Court, Judgment of. 

[22 Calc. 222 
[L. R. 21 L A. 171 

See Fraud— Alleging or Pleading 
Fraud, 

[20 Mad, 326, 333 

See Fraud — Effect of Fraud. 

[24 Calc. 533 

See Hereditary Offices Act, s. it. 

[19 Bom. 581 


RIGHT OF SUIT- continued^ 

See Hindu Law— Custom— Adoption. 

[19 Mad. 127 

See Hindu Law — Maintenance — 
Right to MAtNTENaNcs — W idow. 

[20 Mad. 323 

^ 56^6^ Hindu Law -PxIRtition— Requi- 

sites FOR Partition. 

[20 Mad. 256 
[L. R. 24 I. A. lia 

See HinduLaw— Partition— Right to 
Partition— Minor. 

[19 Bom. 9G 

See Hindu Law — Partition— Ric4ht to 
Partition— Son, 

[18 Mad. 179 

See Hindu Law — Reversioners— Ar- 

RANGBMENT BETWEEN WiDOW AND 

Reversioners. 

[22 Calc. 354 

Hindu L aw— R e yersioners— 
Power of Reversioners to Re- 
strain Waste and Set aside Alie- 
nations. 

[19 Bom. 614 

See Hundi, 

[20 Bom. 133 

See Injunction — Special Cases — In- 
JURY OR Obstruction to RiciHTs 
OF Property. 

[24 Calc. 260 

See Cases under Jurisdiction of Civil 
Court. 

See Karnam. 

[20 Mad. 145 

See Khoti Settlement Act, s. IT. 

^21 Bom. 608 

See Land Registration Act. 

[22 Calc. 454 
[23 Calc. 87 
[24 Calc. 404 
See Landlord and Tenant— Transfer 
BY Tenant. 

[21 Calc. 433 
[17 Mad. 296 

See Limitation Act, s. 15. 

[17 AIL 198 
[L. R. 22 L A. 31 
See Limitation Act, Art. ll. 

[20 Bom. 801 

See Limitation Act, Art. 14. 

[24 Calc. 149 

See Lunatic. 

[19 Bom. 135 
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RIGHT OF STSlT—contiiiued, 

See Madras District Municipalities 
Act, s. 262. 

[19 Mad. 10 

See Mai^medan Law— Debts. 

[19 Bom. 273 

See Mamlatdars Courts Act, s. 4. 

[18 Bom. *46 

« 

See Mamlatdars Courts Act, s. 18. 

[19 Bom. 828 

See Mesne Profits— Right to, and 
Liability for, Mesne Profits. 

[19 Bom. 532 

See Minor— Liability on Contracts. 

[24 Calc. 265 

See Mortgage — Redemption— Right 
OP Redemption. 

[19 AU. 202 

See Parties— Parties to Suits— Be- 
namidars. 

[18 All. 69 
[24 Calc. 644 

See Possession— Evidence op Title, 

[21 Calc. 244 

See Pre-emption— Profits of Land. 

[19 All. 261 

• See Public Demands Recovery Act, 
S 2 

[23 Calc. 641 

See Registration Act, s. 77. 

[16 All. 303 
[21 Bom. 699 

See Res Judicata— Cause of Action. 

* [23 Calc. 302 

[19 All. 202 

See Restitution of Rights by Motion. 

[19 Ail. 136 

See Right op Oogupancy — Transfer 
OF Right. 

[24 Calc. 642 

See Sale for Arrears of Revenue — 
Purchasers, Rights and Liabili- 
ties op. 

[21 Calc. 255 

See Sale in Execution of Decree- 
Resale. 

[19 All. 22 

See Specific Relief Act, s. 9.- 

[22 Calc. 562 

See Specific Relief Act, s. 21. 

[23 Calc. 956 

w, D 


RIGHT OF SmT~-eoiitinued, 

See Transfer op Property Act, 8.67, 

[17 Mad. 131 

(l) INTEREST TO SUPPORT RIGHT. 

1 . — Probate ami Aclnilnistratioii Act {V of 
5. 90, siih-seetion 4, as amended hij Act VI of 1889 
— ExeeU'tor and residuary legatee, Power of— 
Per S071 interested in the property f Meaning of.\ 
D, residuary legatee uuder a will, having obtain- 
ed an order for grant of probate in his favour, 
sold certain properties covered by the will to </. 
In execution of a decree passed against D in his 
personal capacity, the properties were attached, 
and J preferred a claim on the ground of his pur- 
chase. The claim was allowed, and the properties 
were released from attachment. In a suit brought 
by the decree-holder for a declaration that the 
properties were liable to be s J I in execution of 
his decree, it was held, that the words '‘person in- 
terested in the property ” in sub-section (4) of a. 90 
of the Probate and Administration Act {V of 1881), 
as amended by s. 14 of Act VI of 1889, mast me&n 
a person interested independently of the executor 
whose alienation is sought to be avoided. The 
plaintiff deriving his interest as creditor of D in 
his personal capacity, and not as creditor of the 
estate of the testator, was not entitled to avoid the 
alienation under that section even had it been 
invalid. Jagobandhu Dey Poddar v. Dwarira 
Nath Addya. 

[23 Calc. 448 

(•2) SURVIVAL OF RIGHT. 

Procedure Gode (1882), ss. 361 and 
371 — Ganse of acti07i — Application to revive suit 
by persoyi lohose claim is in conjilet with that 
of original plaintiff — Abatement of suit — Sab- 
stitution of parties.] The language of ss. 331 and 
371 of the Code of Civil Procedure relating to 
abatement of a suit show that, where it is sought 
to revive a suit on the death of the plaintiff, the 
cause of action of the original and revived suit 
must be the same, and that no fresh cause of 
action can be imported into the revived suit. 
Where a suit was brought to have it declared 
that the plaintiff was entitled to succeed as 
mohant of the Tarkessur shrine on the allega- 
tions {a) that he had been selected as the chela- 
ox: disciple of the deceased mohant ; (f) that the 
ceremony of initiation had been duly performed,, 
by which he was brought into the brotherhood of 
his> g urns ; and (<?) that the installation ceremony 
had been performed with the consent of the 
dasnanii^ and that by virtue thereof he became the 
mohant., and exercised the functions of that office 
and on the deatli of the plaintiff an application 
to be substituted in bis place was made on grounds 
which put the applicant into oppo.sition to the 
original plaintiff and made his claim not depend- 
ant on the original plaintiff’s case bub in coufiieb 
with it : — Held that the right of suit could nob be 
said to survive to the applicant within the mean- 
ing of the sections of the Code relating to abate- 
ment of suit, bub that the suit abated by the death 
of the plaintiff. Sham ChandGiri v. Bhayauam 
Panday. 

[22 Calc. 92 

36 
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RIGHT OF BXSlU—contmued, 

(3) AWARDS. 

3 ^ — Snit to enforce award — Ciril Procedure 
Code (1882), s. 626.] Disputes between the 
members of a Hindu family were referred to 
arbitrators who made an award as to Row the 
whole of the property should be divided. In 
pursuance of the award, part of the moveable 
property was divided. Subsequently one of the 
members of the family died. The plaintiff, 
another member of the family, now sued to en- 
force the award, or in the alternative for parti- 
tion: — Held, that the provisions of the Civil Proce- 
dure Code, s. 525, did not preclude the plaintiff 
from suingr to enforce the award. Gopi Reddi v. 
jMafianandi Reddi^ I. L. R. 15 Mad. 99, followed. 
SUBBAEAYA CHETTI V. SaDASIVA ChETTI, 

[20 Mad. 490 

(4) CASTE QUESTIONS. 

4 . — Custom of caste — Funeral ceremonies — 
Right to assistance of felloio-meinhers of caste — 
Refusal to assist — Gaicse of action.'] The plain- 
tiff, a Hindu and Kharva by caste, alleged in his 
plaint that, pursuant to a usage of his caste, he, 
on the occasion of his child’s death, called upon 
the defendants, who were his caste- fellows, to 
assist him in removing the dead body and per- 
forming caste ceremonies incidental thereto ; that 
the defendants refused to do so, and induced other 
members of the caste to refuse also ; that, in con- 
sequence thereof, the plaintiff was injured in his 
caste-status ; and he prayed for a declaration that 
the defendants’ acts were unlawful, and that he 
was lawfully entitled to exercise and enjoy all his 
customary caste-rights and privileges, and also 
for damages and for an injunction restraining the 
defendants from preventing other members of the 
caste from recognising him and treating him as a 
member of the caste '.—Held, that the plaint dis- 
closed no cause of action, and must be rejected. 
Kanji Bayla r. Aejun Shamji. 

[18 Bom. 115 

(5) CHARITIES AND TRUSTS. 

Q,— Civil Procedure Code (1882), s. 539 — Suit 
to o'eniove a trustee of a charitahle trust — Statute 
62, Geo. Ill, cap. 101.] A suit to remove a 
trustee of a charitable trust does nob lie under s. 
539 of the Code of Civil Procedure. Narasimlia 
V. Ayyan Ghetti, I, L. R. 12 Mad. 157, follow- 
ed. Shephard, J. — The language of s. 535 
is in part borrowed from 52 Geo. Ill, cap. 101 
(Sir Samuel Romilly’s Act) , and the decisions upon 
that statute are iu a measure reproduced in the 
section. Section 539 should accordingly be con- 
strued in the light of the decisions on that statute, 
so far as they are applicable to the language of 
the section ; and the statute having from the first 
been held to be inapplicable to cases in which the 
hostile removal of a trustee is required, s. 639 
is likewise inapplicable to such cases. Ran- 
OASAMI NATCKAN V. YARADAPPA NaICKAN. 

[17 Mad. 462 

6. — Suit 'by trustees to eject a tresp>asscr from 
trust property —Civil Procedure Code (1882), 


RIGHT OF BT5VS1— continued. 

(5) CHARITIES AND TRUSTS— 

s. 539.] D was the manager of a religious 
endowment called the Ghinchvad Sansthan. 
On his' death in 1852, disputes arose between 
C and G regarding the maragement the 
sansthan, each claiming to be the heir and 
successor of D. After a long litigation they 
entered into a compromise in 18 81, by which a 
portion of the sansthan property, consisting of 
certain biam villages, lands, and varshascfns, 
were assigned to G, and G was left in charge 
of the rest of the sanstlumi property, together 
with all the rights, privileges, and manpans en- 
joyed by the hereditary trustee of the endow- 
ment, In 1886 by a decree made in a suit called 
the “ Charity Suit, ” C was removed from his 
office, and the plaintiffs were appointed trustees 
in his place. In 1889, the plaintiffs filed the 
present suit to set aside the compromise of 
1881, and recover back the sansthan property 
assigned to G under that compromise : 
that the suit did not fall under s. 539 of 
the Code of Civil Procedure (Act XIY of 1882). 
Dhdndiraj Gayesh Dry v, Ganesh. 

[18 Bom. 721 

7. — Civil Procedure Code (1882), s. 539 — Suit 
for removal of trustees of a public charity and for 
account —■Jurisdiction of District Judge— Jurisdic- 
tion of Sidbordinate Judge.'] A suit to remove 
the trustees of a public charity, and to compel 
them to account and to make good the losses 
sustained by the charity in consequence of their 
default, is a suit which falls within the scope of 
s. 539 of the Code of Civil Procedure (AcbrXIY 
of 1882), and must therefore be instituted in a 
DivStrict Court, and not in a Subordinate Judge’s 
Court. HuSSEIt^MlAN V. COLLECrOR OF KAIEA. 

[21 Bom. 48 

B.— Civil Procedure Code (1882), s. ^BS—Suit 
to remove a trustee and to recover possession of 
trust progoerty in the hands of a third party— 
Limitation Act {XV of 1877), 3'eh. If Art. 131— 
Statute 52, Geo. Ill, cap. Civil Proced'ure 
Code Amendment Act {VII of 1888 )— XX of 
1863, s. 14,—Dut7j of Collector in sanctioning suit 
— Irregular it g not aifecting merits of suit— Civil 
Procedure Code, s. 578.] A suit for the dismissal 
of a trustee and for the recovery of trust pro- 
perty from the hands of a third party to whom 
the same has been improperly alienated is within 
the scope of s. 539 of the Civil Procedure Code. 
Subbayya v. Krishna, I. L. R. 14 Mad. 186, 
followed, Lahshmandas Parashram v. Ganpat* 
rav Krishna. I, L. R. 8 Bom. 365, distinguished. 
Article 1.84 of the second schedule of the Indian 
Limitation Act (XY of 1877) applies to such a 
suit. The difference between the provisions of 
s. 539 of the Civil Procedure Code and those of 
52 Geo. Ill, cap. 101 (Romilly’s Act) pointed 
out. Persons having a right to worship in a 
temple are within the scope of s. 639. Under 
that section, as originally enacted, the words 
were ‘‘ having a direct interest in the trust,” and 
the word direct ” has been taken out by Act 
vll of 1888. The inference is that the Legis- 
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HIG-HT OP SUIT — continued. 

(6) CHARITIES AND TRJJ^T^—coricluded , 

lature inteuded to allow persons having the same 
sort of interest that is sufficient under s. 14 of 
the Act XX of 1863, to maintain a suit under 
s. 539.^ The ColleCJtor in giving his consent to 
the institution of a suit under s. 539 has to ex^ 
ercise his judgment in the matter, and see nob 
only whether the persons suing are persons hav- 
ing an interest in the trust, but also whether the 
trust is a public trust of the kind contemplated 
by the section, and whether there are primd facie 
grounds for thinking that there has been a breach 
of trust. Bat where the form of the permission 
showed that he had omitted to exercise his juds:- 
anentin the matter of the interest of the plaintiffs 
in the trust, such omission was held to be a mere 
irregularity aud within the scope of s. 578 of the 
Civil Procedure Code. Sajedur Raja . Chow- 
DHURI V, Gour Mohun Das Baishnav. 

[24 Calc. 418 

9. — Givil Procedure Code (1882), s. 539 — Leave 
to swe — Power of Gourt to grant relief outside the 
sanction,'] When sanction is given to the insti- 
tution of a suit under s. 539 of the Code of Civil 
Procedure (Act X£V of 1882) the suit must be 
limited to matters included in the sanction. It 
is not competent to the Court to enlarge the scope 
of the suit and grant reliefs other than those 
included in the terms of the sanction. Hcjssbin 
MiTAN V. OOLLEOrOR OP Kaira. 

[21 Bom. 257 

(6) CLAIM TO ATTACHED PROPERTY. 

10. -Xl'iVil Procedure Code (1882), ss, 278 and 283 
— Suit without 'bringing claim under s. 278 — Suit 
to have property declared not liable in exeeu- 
tion,] The provisions of s. 278 of the Code of 
Civil Procedure and the sections immediately 
succeeding are not exclusive of the remedy pro- 
vided by s. 283 of the Cole. Man Kutir v. Tara 
S'lngh, I. L. R. 7 All. 583, considered. SUNDAR 
Singh v. Ghasi. 

[18 All. 410 

11 . --Givil Procedure Code (1882), s. 288— L feat 
on right of suit of temporary cessation of execu- 
tion-proceedings— Order partly releasing attach- 
mental Where a decree has not been adjusted or 
otherwise satisfied and is still operative, a tempo- 
rary cessation of the execution-proceedings under 
it does not deprive the execution creditor of his 
rights to sue to set aside an order made under 
s. 283 of the Civil Procedure Code (Act XIV of 
1882), releasing part of the property from attach- 
ment, and to have it declared that such part, or 
some fraction of such part, is liable to attach- 
ment. Balaji Shamji Naik v. Moroba Naik. 

[21 Bom. 58 

(7) CONTRACTS AND AGREEMENTS. 

12. — Promissory note or bond executed inPoreign 
State — Lex loci contractus —Suit upon considera- 
tion for the document — Lex fori — Procedure — 
Practice — Plaint, V or m of — Issu!e,~\ Where, accord- 
ing to the lex loci contractus, a promissory note 
or bond cannot, in the absence of regisbrabiou, be 


RIGHT OF SUIT — continued, 

(7) CONTRACTS AND AGREEMENTS 

a source of legal right, no action on an unregia 
tered note or bond can be maintained. Whether 
a suit will lie upon the consideration for the 
instrument is a question of procedure, to he 
governed by the lex fori, and in British India 
such a claim mush either be stated in the plaint 
as an independent ground of claim, or treated 
as such and an issue taken at the first hearing. 
Valiappa v. Mahommed Khasim, I. L. R. 5 Mad. 
166, cited and followed. Palaniappa Chbtti v. 
Periakarxjppan Chetti. 

[17 Mad. 262 

13. — Compromise of decree, Lffect of —Mode of 
enforcing agreement of compromise — Reciprocal 
promises — Form of decree— Contract Act (IX of 
1872), SI.] A decree for partition having been 
compromised by an agreement made by the parties, 
and communicated to the Court which passed the 
decree : — Held, that the effect of the decree was 
extinguished by the agreement, which could only 
be enforced by a fresh suit, and not by an ap- 
plication for execution of the former decree. An 
agreement consisting of reciprocal promises to be 
performed by the plaintiffs, and the defendant 
can be sued upon by the plaintiffs when they 
have not refused to carry out their promises, 
though they may not have put an allegation in 
the plaint saying that they are ready and willing 
to do so, s. 50 of the Indian Contract Act being 
no bar to such a suit. When the plaintiffs are 
entitled to ask for the performance of the part of 
the contract in which they are interested, and the 
defendant claims execution of the whole, to which 
the plaintiffs do not object, the Court ought to 
pass a decree directing execution of the whole 
contract, instead of rejecting the claim. Hari 
Raghunath Joshi V, Krishnaji Anant Joshi. 

[19 Bom. 546 

(8) CO-SHARERS, 

14. —Property left undivided at partition — Suit 
to recocer share of produce — Amendment of plaint — 
Suit for partition— Variance between gf. ending and 
2 >roof.'] A claim to a share of the produce of the 
property left undivided at a partition does not lie, 
because such a claim is based on the right to a 
particular share in the property itself which has 
no existence in the case of an undivided family. 
A suit for a share of the produce of the property 
left undivided at partition cannot be amended, by 
making it a suit for partition, without entirely 
changing its character. Gavrishankar Para- 
BHUBAM V. ATMARAM RaJAEAM. 

[18 Bom, 611 

(9) DOCUMENTS, LOSS OR DESTRUCTION OF. 

15. — Loss of sale-deed — Suit to comgoel execution 
and registration of fresh deedf] When a deed of 
sale of immoveable property for more than Rs. 100 
is lost within the time allowed for the registration 
of the same, the purchaser may bring a suit 
agaiust the vendor to compel the execution aud 
registration of a fresh deed. Nallappa Reddi 

I V. Ramalingachi Reddi. 


[20 Mad, 250 
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RIGHT OF SUIT — contirmed. 

(10) ENDOWMENTS, SUITS RELATING TO. 

IQ.— Suit hy dliarmaharta of temple to recover 
temple property —Religions BndowmeiiU Act {XX 
of 1863), s. 12.] The right to bring suits for the 
recovery of the property of a religious or chari- 
table institution is vested iu the trustee or 
manager of such institution, unless he is preclu- 
*ded by any special law from exercising it. There 
is nothing in the Religious Endowments Act to 
take away such pov’ers. Section 12 relates only 
to the rents of property transferred by Govern- 
ment to the committees of such institutions. 
Sankara Murti Mudaliar v. Chidambara 
Nadan. 

[17 Mad. 143 

Cll) FRAUD. 

17. — Decree ohtained 'byfrand — Suit to set aside 
decree and sale in eivecytio?i on the ground of 
fraud — Civil Procedure Code (1882), ss, 108 and 
244.] A suit will lie to set aside a decree, and a 
sale held in execution of such decree, when both 
the sale and the decree are impeached on the 
ground of fraud. Mohendro Naraiii Chaturaj v. 
Gopal Mondul, I. L. R. 17 Calc. 769 ; and Japan 
Nath Oorai v. Watson^ I. L. R. 19 Calc. 341, 
distinguished. Abdul Mazumdar r. Mahomed 
Gazi Chowdhry. 

[21 Calc. 605 

18. — Suit to set aside eX'parte decree and sale in. 
execUition thereof^ on the ground of fraud — Res 
judicata — Effect of not appealing against an ap- 
'pealahle order — Oirll Procedure Gode (1882), 

18, 108, 244 and 311.] The plaintiff, having 
applied uusuccessfully under ss. 108 and 311 of the 
Civil Procedure Code to set aside an ex-parte 
decree against him and the sale of his property 
in execution thereof on the ground of fraud, 
and without preferring an appeal against the 
order rejecting his application under s. 108 
of the Code, instituted this suit praying for the 
same relief. The Subordinate Judge dismissed 
the suit as not maintainable : — Held, that such 
a suit was maintainable, and that ss. 13 and 241 
of the Civil Procedure Code were no bar there- 
to. The fact that his application under s. 108 
was unsuccessful, and that he did not appeal 
against the order rejecting that application, did 
not disentitle him from prosecuting his remedy 
by suit on the ground of fraud. AMnl Mavnm.- 
dar V. Mohoyned Gazi Chowdliry, I. L. R. 21 Calc. 
605, approved ; — Held, also, that when there is an 
appeal against a deci.sion, the effect of not appeal- 
ing is that the decision holds good for what it 
is worth ; so far as concerns any other modes of 
relief available, the person not appealing is in 
no worse position than if he had appealed and 
failed. Raj Kishen Moohevjee v. Modhoo Soodmi 
3fmidle, \7 W. R. 41,3. distinguished. Pran 
Nath Roy v. Mohesh Chandra Moitra. 

[24 Calc. 546 

19, — Suit in Recorder's Court to set aside for 
fra^td decree ohtained in Small Cause Court — 
Ferjuryl] Where a decree has been obtained by 
a fraud practised on another, by which that other 


RIGHT OF SX51T— continued. 

(11) FRAUD — concluded. 

has been prevented from placing his case before 
the tribunal, which was called upon to adjudicate 
upon it. in the way most to his advantage, the 
decree is not binding upon l^ra and maw be set 
aside in a separate suit, and not only by an appli- 
cation made in the suit in which the decree was 
passed to the Court by which it was passed. Rut 
it is not the law that because a person against 
whom a decree has been passed alleges thaUit is 
wrong, and that it was obtained by perjury com- 
mitted by or at the instance of the other side 
(which is fraud of the worst description) that he 
can obtain a rehearing of the questions in dispute 
in a fresh suit, by merely changing the form in 
which he places it before the Court, and alleging 
in his plaint that the first decree was obtained by 
the perjury of the person in whose favour it was 
given. In this case a suit brought in the Court 
of the Recorder of Rangoon to sec aside a decree 
of the Court of Small Causes at Rangoon on the 
ground that it had been obtained by fraud was 
held under the circumstance.s of the case to be not 
maintainable. Mahomed Golab v. Mahomed 
SULLIMAN. 

[21 Calc. 612 

(12) INJURY TO ENJOYMENT OF 
PROPERTY. 

20. -i? urial ground — Land helcngiog in eoumon 
to all the Maliomedan inhahitants of a village — 
Encroachment by some of the hlalinmedans — Right 
of suit of some members of a eommunity Where 
certain Mahoraedans of a village brought a suit 
against other Mahomedans of the same vilfage for 
the removal of a wall built by the defendants 
upon land which was found to belong in com- 
mon to all the Mahomedau inhabitants of the 
village for the purpose of a burial ground : — Held, 
that the defendants having erected the wall in 
dispute so as to exclude the plaintiffs from a part 
of the common land, there was a violation of the 
plaintiffs’ right, and that therefore the plaintiffs 
were entitled to bring the suit for the removal of 
the wall. TaNudin v. Pandu. 

[18 Bom. 699 

21. — Mortgage of two portions of a house with a 
common party wall to two separate mortgagees — In- 
terference ivith common icall by one of the mort- 
gagees —Transfer of Property Act {IV of 1882), 
5 . 76.] The owner of a house, having built up a 
door which gave communication between one-half 
of the house and the other, mortgaged each half 
separately to separate mortgagees. One of such 
mortgagees re-opened the door communicating 
with the other mortgagee’s portion of the house : 
— Held, that a good action vv^ould lie on behalf of 
the other mortgagee, against the mortgagee who 
had opened the door, to compel him to close it. 
Lachmi Narain V. Jethu Mal. 

[16 All. 386 

22. — Effect of an embanltment erected by a supe- 
rior riparian owner on the cultiration of lands 
lower dozen the stream — Cause of actioni] The 
defendants, being owners of land on the banks 
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(12) INJURY TO ENJOYMENT OP 
PRO PE R'l' Y — concluded. 

of a jungle stream, raised embankments which 
prevented their lands from being flooded, but 
“Caused the strea**! to overflow the laud of the 
plaintiff situated lower down the stream. In 
4in action by the plaintiff against the defend- 
ants for damages, it appeared that it was not 
reasonably practicable for the defendants to ^de- 
fehd their lands from inundation by any means 
other than those adopted which would not have 
caused damage to the plaintiff : — that no 
actionable wrong had been committed by the 
defendants, and that the suit was consequently 
not maintainable. Gopal Reddi v. Chenna 
Reddi. 

[18 Mad. 158 

23. — Right to access of light and air — Suit hy 
person loho had not ohtained an easement hy pre- 
scription — Easement — Trespass. { The owner of a 
house, the light coming to which is obstructed 
by an erection made upon adjoining land by a 
person who, gnd such adjoining land, is a trespas- 
ser, may possibly have an action against the 
person causing obstruction, even though he has 
not obtained by prescription an easement of light. 
But where the person causing such obstruction is 
the rightful owner of the adjoining land, or 
noting with the permission of the owner, no such 
action as aforesaid will lie against him unless the 
plaintiff has acquired au easemeut. Je fries v. 
Williams^ 20 L, J. Ex 14 ; and Jootoor Aohanna 
Vanamala v. Venhannna, 5 Mad. L. J. 25, dis- 
tinguished. Dhuman Khan v. Muhammad 
Kha\. 

[19 All. 153 

(IS) INTESTACY. 

24. — Suit hy one executor de son tort n gainst 

another — Letters of administration — Succession 
Aet (X of 1865), 190 and 266 — Administration 

suit.] JD. a Farsi, died intestate in 1877, leaving 
him surviving a'^iwidow, three daughters, and two 
sons, A and F. On D's death his sons wdthout 
taking out administration assumed the manage- 
ment of the estate, and each received sum.s of money 
on account of it. The widow and daughters of the 
deceased obtained letters of administration, but 
limited to the extent of their interest in the 
estate, lu 1888, A brought a suit against his 
brother F and the other members of the family to 
recover out of the estate a certain sum of money 
advanced by him to D : —Held, that the estate 
being unrepresented, the suit could not be main- 
tained (s. 190 of Act X of I860). The letters of 
administration issued to the widow and daughters 
of the tleceased being limited only to the extent 
of their shares in the estate, were nob letters of 
administration such as are meant by s. 190 of the 
Indian Succession Act (X of 1865); — Held, aho, 
that the only course open to the plaintiff was to 
take proceedings for the appointment of an ad- 
ministrator of the estate who would either ai- 
raiuister it hy the payment of the debts and 
the distribution of the surplus (if any) amongst 
the heirs, after taking an account of all property 


j RIGHT OF SUIT — continued. 
j (13) INTESTACY— 

already received out of it by the creditors or 
heirs, or who could be compelled bo do so by an 
administration suit. Framji Dorabji Ghas- 
I WALA r. Adaeji Dorabji Ghaswala. 

[18 Bom. 337 

(14) MONEY LENT. 

25. — ■ Ins uffieiently stamped document — Suit on 
hat chitta for money lent — Evidence Act, s. 91 — 
Whether a suit maintaina'ble if 'hrouglit upon an 
insuffieiently stamped document, where the defend- 
ant admitted the loan.] In a suit brought in the 
Court of Small Causes on a hatheJiltta bearing a 
stamp of one anna, the defendant admitted the 
loan, but pleaded payment. The Judge coming 
to the conclusion that the document sued upon 
was a promissory note, and should have been 
stamped with a two-anna stamp, refused to admit 
it in evidence. He also came to the conclusion 
that the plaintiff had no cause of action indepen- 
dently of the document, and dismissed the suit : — 
Held, that the plaintiff had a cause of action 
independently of the <locument: — Held, also, that 
an implied contract to repay money lent always 
arises from the fact that the money is lent, even 
though no express promise, either written or 
verbal, is made to repay ic. Therefore, in a case 
where the defendant admits the loan, and has not 
repaid it, the plaintiff may maintain an action 
against him for breach of his implied promise or 
contract, entirely independent of any security 
which may have been given for the advance. 
Alibar v. Sheikh Khan, I L. R. 7 Calc. 256, 
explained ; Golap Ghand Mavioaree v, Alohohoom 
Kooaree^ I. L. H. 3 Calc. .314, followed. PRA- 
matha Nath Sandal v. Dwarka Nath Dey. 

[23 Calc. 351 

(1.5) OBSTRUCTION TO PUBLIC HIGHWAY. 

26. — Suit to enforce a right to conduct a religi- 
ous procession along a publio road — Special dii.m- 
age.] A civil action will nob lie to enforce a 
right to conduct a religious processiou along a 
public road without an allegation of some per- 
sonal loss or damage to the. plaintiff. Satku v. 
Ibrahim, I. L. R. 2 Bom. 457, followed. Suja- 
UDIN y. Madhavdas. 

[18 Bom. 693 

See Mokamed Abdul Hafiz v. Latif 
Hosein. 

[24 Calc. 524 

27. — Suit to re more obstruction ingmblw right of 
ivay —Sgjeclal mpury — Gause of action — Jurisdic- 
tion of Civil Go art.] In a suit for the removal of 
an obstruction in a public pathway, it was found 
by the Courts below that the plaintiffs were de- 
prived of the only means of grazing their cattle 
by the obstruction, and that they lost some cows 
thereby. It was contended, on behalf of the de- 
fendant on second appeal, that such damage 
would not entitle the plaintiffs to maintain a suit 
in the Civil Court ; — Held, that the injury caused 
to the plaintiffs, by the obstruction of the way 



( 1131 ) 


DIGEST OF CASES. 


( 1132 ) 


RIGHT OP SUIT — continued. I 

(15) OBSTRUCTION TO PUBLIC HIGHWAY 
— concluded. 

leading from the village where they resided to 
that in which they had their fields and pastures, 
was peculiar to them and to their calling, and 
it caused them substantial loss of time and in- 
convenience ; and that it was sufficient to entitle 
the plaintifis to maintain the action : — Held, also, 
’that the death of the cows was too remotely and 
indirectly connected with the obstruction to fur- 
nish a cause of action. Winter!) ottom v. Lord 
Berly, L. R. 2 Exch. 316 ; Uieliet v. Metropolitan 
Railway Go., L.R. 2 H.L. 175 ; Cool Go. v. Mayor 
and Goryjoration of Batli^L. R. 6 Eq. 177 ; Baroda 
Prasad Mostaji v. Gora Claud Mostaji, 3 B. L. R. 
A. 0. 295 ; 12 W. R. 160 ; Gehanaji v. Ganpati, 
I. L. R. 2 Bom. 469 ; Ray Kooniar Svngl v. Sahel- 
%ada Roy, I. L. R. 3 Calc. 20 ; Blagrave v. Bristol 
Water Worls Co., 1 H. & N. 369 ; and Rose v. 
Miles, 4 M. & S. 101, referred to. Abzul Miah 
V. Nasir Mahommed. 

[22 Calc. 551 

(16) OFFICE OR EMOLUMENT. 

28. — In am attached to the hereditary office of 

nattamgar — Enfranchisement of inani lands in 
favour of two persons— Suit hy the holder of the 
office to recover all the land.l Inam lands constitut- 
ing the emolument of the office of nattamgar were 
enfranchised in favour of the plaintiff and 
defendant separately. In November, 1890, the 
defendant was informed that o^pottah for half of 
the lands would be issued in his name, and it was 
so issued in the following May. In April, IS91 
(after the resolution to enfranchise the lands was 
come to), the plaintiff was appointed to be the sole 
nattamgar, and he now sued in 1894 for the can- 
cellation of the enfranchisement issued to 

the defendant, and for the issue of a pottah in his 
own name in respect of the lands comprised 
therein and for possession of the lands : — Held, 
that the plaintiff was not entitled to the relief 
sought. Sankara Srbbavyab v. Ramasami 

Ay Y AN GAR. 

[20 Mad. 464 

(17) PRIVACY, INVASION OF. 

29. — Easemeiit—Suit for injunction — Jurisdic- 
tion of Civil Court.'] The invasion of privacy by 
opening windows is not a wrong for which an 
action will lie, Komathi v. Gurunada Pillai. 3 
Mad. 141, followed. A'zup v. Amebrubibi. 

[18 Mad. 103 

(18) PROPERTY AT DISPOSAL OF 
GOVERNMENT. 

ZO,— Property found hy Police, and no claimi 
being proved, placed at disposal of Government hy 
order of Magistrate under Griminal Procedure 
Code (1882), s. 524.] Queer e : Whether a suit 
lies to recover property placed at the disposal of 
Government by an order of a Criminal Court 
under s. 524 of the Griminal Procedure Code. 
Xn re Gliolam Ahid^ Prinsep’s Criminal Procedure 
Code, 7th Ed., under s. 89 ; Government of Bengal 
V. Burwar Jan. 18 W. R. Cr. 33 ; BuUooree Singh 


RIGHT OF SUIT- concluded. 

(18) PROPERTY AT DISPOSAL OF GOVERN- 
MENT — concluded. 

V- Government., 8 W, R. 207 ; and Queen- Empress v. 
Trihhovan Manehchand, I. L.R. 9 Bom. 131, refer- 
red to. Secretary of Sta^'e for In^ia v. 
Vakha TSANGJ i Meghrajji. 

[19 Bom. 668 

*(191 SALE IN EXECUTION OF DECRE?, 

31. — Suit to have confirmed a sale set aside hy 
Collector — Transfer of execution of a decree to 
Collector — Power of Collector — Civil Procedure 
Code (1882), .95. 312, 320 and 588, cl. 16 — 

Rules framed hy Government under s. 320 — 
Jurisdiction of Civil Court— Sale in execution of 
decree.] Certain property was sold in execution 
of a decree by the Collector, to whom the execu- 
tion had been transferred under s. 320 of the 
Code of Civil Procedure (Act XIV of 1882). The 
Collector set aside the sale before the date of 
confirmation, on the sole ground that the judg- 
ment-debtor had, subsequent to the sale, made 
full payment of the sum decreed. Thereupon the 
auction-purchaser filed a suit for a declaration 
that the sale had been improperly set aside, and 
for a confirmation of the sale: — Held,t\iQ.t the 
suit would lie. Reading s. 312 with s. 311 of the 
Code of Civil Procedure, the suit was not barred 
under the last clause of s. 312, nor under s. 588, 
cl. 16 : — Held, also, that the rules framed by Gov- 
ernment under s. 320 of the Code only restricted 
the powers of the Court to interfere with the pro- 
cedure of the execution of decrees transferred to 
the Collector. They did not come in the way of 
a party bringing a civil suit to establish his pur- 
chase : — Held., also, that the Collector had no 
power under s. 311 of the Code to set aside the 
sale and receive payment from the judgment- 
debtor. Mathuradas V. Panhalal. 

[19 Bom. 216 

RIGHT OP WAY. 

See Easement. * 

[18 Bom. 382 

— Easement — Purchase of land adjoining pur- 
chasePs land— Way of access— Way of necessity — 
Deed of sale, Construction of.] A person pur- 
1 chasing a plot adjoining his own land, and having 
access to the plot through his land, cannot 
acquire a way of necessity over his vendor’s land 
of which the plot formed a part. The fact that 
if the plot had been sold to a third person, he 
would have acquired a way of necessity, does 
not affect the question. Where a portion of an 
estate is sold, a right of way leading to such 
portion may be created by the use of general 
words, provided that the circumstances existing 
at the time of the sale were such as to justify 
the belief that such was the intention of the- 
parties. Where the words used in a Marathi deed 
of sale were “ sarva hahh loa samhandh ” all 
rights and accompaniments) : — Held^ that the 
words in themselves, apart from the circum- 
stances at the time of the sale, did not include a. 
right of way over the vendor’s property as con- 
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RIGHT OF WAY^concluded. 

veyed along with the portion of the land sold; 
but if there was an old path leading across the 
vendor’s adjoining ground to the plot sold, and 
the purposes for which the plot was sold, and the 
coijduct of the^arties, were such as to justify an 
inference that by the use of these words it was 
the intention of the parties to convey the right 
to use the path, it would be open to the Judge to 
find as a fact that such was the intention. MuNi- 
SIPALITY OF THE ClTY OF PoONA V. VAMAN 

Rajaram Gholap. 

[19 Bom. 797 

RIGHT TO USE OF WATER. 

See Easement. 

[18 Mad. 320 

— Wafer rights for irrigation where a stream 
Jioios through separate estates — Relative rights of 
upper and lower proprietors on the danlis to the use 
of the water — Issues not raising actual rights 
A riparian owner, where a stream flows in a 
channel down from a property higher up, is en- 
titled to the flow of water without interruption, 
and without substantial diminution caused by the 
upper proprietor, who may for legitimate purposes 
withdraw so much only of the water as will not 
materially lessen the downward flow on to his 
neighbour’s land. In this suit the upper proprie- 
tor claimed the right to dam up a stream on his 
own estate, and to impound so much of its water 
as he might find convenient for irrigation, leaving 
only the surplus, if any, for the use of the pro- 
prietors below. He has no such right, in the 
absence of a right obtained by him in virtue of 
contract with the lower proprietors, or acquired 
by him as a consequence of prescriptive use. His 
common law right is to take for the purpose of 
irrigation so much water only as can be abstract- 
ed without materially diminishing what is to be 
allowed to descend. What quantity of water can 
be abstracted and used without infringing that 
essential condition, must, in all cases, be a ques- 
tion of the circ^^mstanees, depending mainly upon 
the size of the stream and the proportion w’hich 
the water taken bears to its entire volume. In 
this suit, the upper proprietor’s claim having 
been put too high, the real question as to the pro- 
portion of his share had been omitted. No issue 
had raised it, and no evidence had been given to 
determine it approximately. The Court of first 
instance and the first Appellate Court had at- 
tempted to decree what they considered would be 
the just proportion, but the High Court had 
rightly pointed out that there had been no ma- 
terials before the Courts upon which a right to a 
more limited kind than that which had been in 
excess claimed could be decreed to the upper 
proprietor; and the suit had been rightly dis- 
missed. Hebi Pershad Singh r. Joynath 
Singh. 

[24 Calc. 865 
[L. R. 24 I. A. 60 

RIOTING. 

See Charge — Form of Charge. 

[21 Oalc. 827, 955 


RIOTING — continued. 

See Charge to Jury— Misdirection. 

[21 Calc. 955 

See Jurisdiction op Criminal Court — 
Offence Committed only partly 
IN one District — Abetment. 

[19 Bom. 105 

See Magistrate, Jurisdiction of — 
Commitment to Sessions Court. 

[24 Calc. 429 

See Unlawful Assembly. 

[22 Calc. 276 

, Giving provocation with intent 

to commit. 

See Penal Code, s. 153. 

[18 Bom. 758 

1. — Rights of true owners against person in 
wrongful possession — Affray, Evidence as to nature 
o/.] When a party is in possession of land for 
four or five days, though it may be in \yrongful 
possession, another party, although claiming to 
be the rightful owner, is not entitled to go in 
force to turn him out, much less is he entitled to 
take armed men with him for that purpose. In 
an affray specific evidence as to the acts of each 
fighter cannot be expected, but only general evi- 
deuce as to the accused taking part in it ; and 
persons who, as in this case, punted the boats on 
which the fight took place, and in whose interests 
the fight on the boats took place, were held to be 
just as blameworthy as the men who struck the 
blows. Moher Sheikh %\ Queen-Empress. 

[21 Calc. 392 

2, — Unlawful assembly — Right of govivate de- 
fence of property —Can sing grievous hurt in fur- 
therance of common object — Penal Code (Act XZV 
of 1860), 6 - 5 . 97, 99, 147, 149 and 325.] The accus- 
ed receiving information that the complainant’s 
party were about to take forcible possession of a 
plot of land which was found by the Court to be 
in the possession of the accused, collected a large 
number of men, some of whom were armed, and 
went through the village to the land in question. 
While they were engaged in ploughing, the com- 
plainant’s party came up, some of them being 
armed, and interfered with the ploughing. A 
fight ensued, in the course of which one of the 
complainant’s party was grievously wounded and 
subsequently died, and two of the accused’s party 
were hurt : — Held that, if the accused were 
rightfully in possession of the land and found 
it necessary to protect themselves from aggression 
on the part of another body of men, they were 
justified in taking such precautions as they 
thought were required and using such force or 
violence as was necessary to prevent the aggres- 
sion : — Held, also, that under such circumstances 
they could not rightly be held to be members of 
an unlawful assembly. Queen-Empress v. JUar^ 
sang Pathahbai, I.'L. R. 14 Bom. 441; Birjoe 
Smgh V. Klmb Lall, 19 W. R. Cr. 66 ; and Shun- 
hur Singh v. Burmah Mahto, 23 W. R. Cr, 25,^ 
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followed ; Ganouri Lai Dass v. Queen'LJmjyress, 

I. L. R. 16 Calc. 206, distinguished. Pachkauri 
V , Queen- Empress. 

[24 Calc. 680 

RIPARIAN OWNERS. 

See Madras Purest Act, s. 10. 

l20 Mad. 279 

See Right op Suit— Injury to Enjoy- 
ment OP Property. 

[18 Mad. 158 

See Right to Use of Water. 

[24 Calc. 865 
[L. R. 24 I. A. 60 

^‘RISK NOTE.” 

See Railways Act, 1890, s. 72, 

[18 Ail. 42 

RI-VER, NAVIGABLE AND TIDAL. 

See Evidence — Civil Cases— Maps. 

[22 Calc. 252 

See Fishery, Right op. 

[22 Calc. 252 

ROAD-OBSS,SALB FOR ARREARS OP. 

See Bengal Tenancy Act, s. 65. 

[21 Calc. 722 

ROMAN CATHOLIC CHURCH. 

See Church. 

[17 Mad. 447 

RULE TO SHOW CAUSE. 

See Practice— Criminal Oases— Re- 
vision. 

[21 Calc. 827 

- Grounds for granting rule — Practice — Dis- 
-cretion of Court hearing a o'ule.'] Although rules 
to show cause are frequently granted on'^particu- 
lar grounds, the form of any rule granted would 
ordinarily be such as to leave the action which 
the Courts should take in case the conviction is 
set aside to the discretion of the Court which 
hears the rule. Where a rule was granted “ to 
show cause why the conviction should not be set 
aside, and the case sent back for retrial ” and it 
cameonfor bearing before a Bench other than 
that which had granted ic :—Held, that the terms 
of the rule did not prevent the Bench hearing it 
fiom discharging the accused. Milan Khan r 
Bagai Bepari, 

[23 Calc. 347 

RULES MADE BY LOCAL GOVERN- 
MENT. 

See Ports Act, s. 6. 

[17 Mad. 118, 397 


RULES MADE UNDER ACTS. 

, Bengal Tenancy Act, Rule 25. 

See Superintendence of High Court 
—Civil Procedure Code, s, 622. 

j;23 Calc. 723 

— — , Civil Procedure Code, s. 320. 

See Right of Suit — Sale in Enecu- 
^ tion of Decree. 

[19 Bom. 216 

See Valuation op Suit— Appeals. 

[23 Calc. 723 

, Opium Act. 

See Contract Act, s. 23— Illegal Con- 
tracts— Generally, 

[19 Bom. 626 

RULES OP BOARD OP REVENUE. 

See Pre-emption, Construction of — 
Wajib-ul-arz. 

[17 AH. 447 

See Pre-emption— Right of Pre-emp- 
tion. 

[16 AU. 40 
[17 AU. 226 

RULES OP HIGH COURT, BOMBAY. 

, Rule 10, cl. (r;. 

See Practice— Civil Cases— Stay of 
Proceedings. .r- 

[18 Bom. 65 

RULES OP HIGH COURT, CALCUTTA. 
, Part II, Chap. VIII, Rule 17. 

See Limitation Act, Art. 168. 

[23 Calc. 339 

See Review — Power tU Review. 

[23 Calc. 339 
[24 Calc. 350 

, Rule 365 of Rules and Orders 

(Belchambers), Original Side. 

See Practice— Civil Cases—Report 
of Registrau. 

[24 Calc. 437 

RULES OP HIGH COURT, MADRAS. 

See Small Cause Court, Presidency 
Towns— Practice and Procedure 
—Leave to Sue. 

[18 Mad. 236 

under s. 13 of Charter Act (24 

and 25 Viet. cap. 104). 

See Letters Patent, High Court. 
CL. 15. 

[17 Mad. 100 
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RULES AND REGULATIONS OP 
DIVORCE COURT IN ENGLAND. 

, Rule 158. 

See Divorce Act, s. 35. 

^ , [19 Bom. 293 

RULES AND REGULATIONS UNDER 
STATUTE 2 AND 3, WILL. IV, 
CAP. 51. 

See Practice — Civil Cases — Admi- 
ralty Court. 

[22 Calc. 511 


RYOT. 

, Definition of. 

See Bengal Tenancy Act, s, 5, cl. 2. 

[21 Calc. 129 

Right of Occupancy — Acquisi- 
tion OF Right. 

[24 Calc. 272 
[L. R. 23 I. A. 158 

, Non-occupancy. 

See Bengal Tenancy Act, s. 20. 

[24 Calc. 207 

, Status of, Question as to. 

See Special or Second Appeal — 
Orders subject or not to Appeal. 

[21 Calc. 776 


SALARY. 

See Attachment — Subjects of At- 
tachment-Salary. 


SALE — concluded. 

See Yendor and Purchasep.— Condi- 
tional Sales. 

[17 All. 451 

, Confirmation of. 

See Limitation Act, Art. 136. 

[23 Calc. 49 

, Power of. 

See Mortgage — Construction of 
Mortgages. 

[20 Bom. 296 

See M0RTGt\GE— P ower of Sale. 

[21 Bom. 267 

See Stamp Act, Sch. I, Art. 44. 

[21 Calc. 241 

SALE FOR ARREARS OP RENT. 

Col. 


1. Incumbrances ... 1138 

2. Rigrbts and Liabilities of Purchasers 1142 

3. Surplus Proceeds of Sale ... 1142 

4. Setting" aside Sale ... 1143 

(ij) General Oases ... 1143 

(Z») Irregularity ... 1143 


I See Bengal Tenancy Act, s. 173. 

I [21 Calc. 554 

! , Money paid to protect property 

i from. 

See Yoluntary' Payment. 

I [22 Calc. 28 

I ^ Payment to set aside. 


[24 Calc. 102 

See Insolvency— After-acquired Pro- 

perty. 

[19 Bom. 232 

SALE. 

See Mahomedan Law— Mortgage. 

[20 Bom. 116 

See Mortgage— Form of Mortgages. 

[21 Calc. 882 
L. R. 21 I. A. 90 
[21 Bom. 528 

[19 All. 434 

, Commission. 

See Claim to Attached Property. 

[21 Bom. 287 

See Consignor and Consignee. 

[21 Bom. 287 

- — Conditional. 

See HinduLaw— Alienation— Aliena- 
tion BY Father. 

[20 Mad. 354 


See Oo-sHARERs — General Rights 
IN Joint Property. 

[22 Caic. 800 

(1) INCUMBRANCES. 

1. — Bengal Ilegnlation VIII of 1819, s. 11 — 
Defaulting proprietor Defaulter ” — Ineuni' 
hrances createcl hy patnidav — Mohurari 

lease, Avoidance of—Voidahlo incumora'noes.'l In 
1839, a molmrari lease was granted to the predeces- 
sors of the defendants by the then pcttnidar of a 
I patni created in 1819. In 18 IS. the gjatni was 
I sold for arrears of rent under rhe provisions of 
Bengal Regulation Vill of 1819, but the pur- 
chaser at that: sale did not interfere with the 
moJiurari. In 1885, the patni was again brought 
I to sale under the same Kegulation for arrears of 
I reut, the default being made by one of the succes- 
sors of the purchaser in 1848, and at this sale it 
was purchased by the plai-udffs. In 1890, the plain- 
tiffs sued to set aside the inohurari lease, contend- 
ing that they were, by virtue of their purchase, 
entitled to avoid ail incumbrauces created by any 
patnidav, and were not restricted to avoiding 
merely those created by the immediate defaulter. 
The defendants contended that the provisions of 
8. 11 of the Kegulation restricted the plaintiffs to 
avoiding incumbrances, the acts of the immediate 
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SALE FOR ARREARS OP RENT— 

continue cl, 

(1) mCVMBRAmES--conU?med. 

defaulter, and that, as the purchaser in 1848, and 
hie successors in title previous to the defaulter in 
1885, had not interfered with the moliurari lease, 
the plaintiffs could not have it set aside ; — Held 
(Rampiki, J., dissenting), that the plaintiffs were 
entitled to avoid the moliurari ^er Ghose 

and Beveeley, JJ., that having regard to the 
policy and principle of the Regulation, a zemindar 
is entitled to bring a patni to sale in the same 
condition in which it was at the time of its 
creation, and that the purchaser is therefore 
entitled to avoid all incumbrances imposed upon 
it since its creation, whether by the actual 
defaulter or by any of his predecessors. JPer 
Ghose, J. — The mokurari lease was an incum' 
branee upon the patni, but inasmuch as s. 11 
distinguishes in cIs. 1 and 2 between ^‘incum- 
brances” and “ leases,” it might be regarded as the 
latter. If treated as an incumbrance it must be 
held to have accrued uiion the i)atm by reason of 
the defaulting zemindar not having set it aside, 
though entitled to do so within the meaning of 
those words in cl, 1. If treated as a lease 
the words in cl. 2, •' holder of the former tenure,” 
are wide enough to include ixnj 'pcitnidar whether 
the defaulting or a previous holder. Per Bever- 
ley, J. — The words defaulting proprietor ” used 
in cl. 1 of s. ll must be read as the ‘‘pro- 
prietor of the tenure in default,” and were not 
intended to be restricted to the particular pro- 
prietor for whose default the tenure is brought 
to sale, and the word “ defaulter ” used in cl. 2 
of that section must be given a similarly wide 
interpretation. Gopendro Chuxdee Mitter 
V. Mokaddam Hossain. 

[21 Calc. 702 

2. — Bengal Tenancy Act {VIII of 1885), s. 161 — 
Biccliange of land — Sidt for recovery of ^tossession 
of land.] Exchange of land is an incumbrance 
within the meaning of s. 161 of the Bengal 
Tenancy Act. Chundra Sakai v. Kalli Pro- 

SAI?KO CHUKERBUTTY. 

[23 Calc. 254 

3. — Bengal Tenancy Act {VIII of 1885), ss. 161 
and 171 — Payment ly person interested to prevent 
sale — Mortgage — In cumh ranee.] A mortgage 
created by the operation of s. 171 of the Bengal 
Tenancy Act(YlII of 1885) is not an incumbrance 
within the meaning of s. 161 of that Act, and' is 
not liable to be annulled as such at the instance 
of a purchaser of a holding at a sale in execution 
of a decree for arrears of rent. Pasupati 
Mohapatra V. Narayaki Da SSI. 

[24 Calc. 537 

Bengal Tenancy Act {VIII of 1885), ss. 161 
and 187 —IS otiee — Mortgage.] A sale purporting 
to be under s. 161 and the following sections of 
the Bengal Tenancy Act (VIII of 1885) does not 
if so facto cancel incumbrances. Notice be 
given under s. 167 according to the procedure 
laid down in that section. Beki Prosad Sinha 
V. Rewat Ball. 

[24 Calc. 746 


SALE FOR ARREARS OF RENT— 

continued. 

(1 ) INCUMBRANCES— 

6 .— Bengal Tenancy Act {VIII of 1885;, 

I ss. 66, 148, 161, 167 and 176 — Estoppel — Alortgagor 
and mortgagee— Order in exeeiftion-proceec^ngs 
against mortgagee — Res judicata — Decree oltained 
hefore Bengal Tenancy Act came into force-Ecce- 
Gutimi under former Rent LaiD—hmcmhrance-^ 
Mode of annulling incumbrance— Sale for arrears 
of rent — Charge of rent as first charge on tenure 
— Sale in execution of mortgage-decree — Decree 
for sale.] By a mortgage-bond, dated the 22nd 
August, 1884, and registered, K created a charge 
in favour of the plaintiff on six talults for repay- 
ment of the mortgage-debt, in respect of two of 
which taluhs suits had been brought by the 
zemindar for arrears of rent, and decrees obtain- 
ed on the 6th June, 1885, before the coming inta 
operation of the Bengal Tenancy Act (VIII of 
1885). After that Act had come into force, these 
decrees were assigned to G, a henamidar for P, 
for execution, and on his seeking to execute them, 
he was opposed by K on the ground that, as the 
transfer of the decree by assignment, and the 
subsequent application for execution, were made 
after the Bengal Tenancy Act had come into 
force, and as Q the assignee had acquired no 
interest in the taluks, his application for execu- 
tion could not be granted under s. 148, el. {h) 
of that Act. On the 9th July, 1886, the Court 
overruled this objection, and ordered execution to 
issue, holding that as the decrees in the rent- 
suits were passed before the Tenancy Act came 
into operation, the execution should proceed 
under the old law. In execution of the decides, 
the two takikswere put up for sale, and purchased 
by O as henamidar for P. In a suit brought by 
the plaintiff, the mortgagee, against K and P 
(and others representing others of the six taluhs), 
it was contended, so far as the two taluks were 
concerned, that the plaintiff, though not a party 
to the execution proceedings, was bound by the 
order of the 9th July, 1886, made in the course 
of those proceedings ; that P ha#;ing purchased 
the two taluhs at sales for arrears of rent had 
acquired them free from all incumbrances ; that 
the plaintiff’s mortgage was not a notified incum- 
brance wdthin the meaning of s. 16 L of the 
Tenancy Act ; and that he was therefore not 
entitled to have his mortgage lien declared 
against the two taluhs : — field (affirming the 
judgment of the lower Appellate Court), that the 
plaintiff was not bound by the order of the 9th 
July, 1886, AT, the mortgagor, not representing hia 
interest sufficiently to make that order binding 
on the plaintiff as mortgagee. Dooma Salioo v. 
Joonarain Ball, 12 W. R. 362; 4 B. L. R. A. C. 
27 note ; Tirhhobun Singh v. Jhono Ball, 18 W. R. 
206; Bonomali JSfag v. Koylash Ghunder Dey, 

I. L. R. 4 Calc. 692 ; Madho Fershad Singh v. 
Purshan Ram, I. L. R. 4 Calc. 520 ; and Sitarani 
V. Amir Bcgam, I. L. R. 8 All. 324, referred to. 
The proprietor of an estate cannot be said to 
represent the whole estate after he has mortgaged 
it ; and this distinguishes the case of a mort- 
gagor as_ representing an estate from that of a- 
Hindu widow, or shebait, who are held to repre- 
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continued. | continued. 


(1) INCUMBRANCES— 

sent the estate so as to bind the reversioner or the 
succeeding shehait. The interest of a mortgagee 
itfan estate %iay be greater than that left in 
the mortgagor, or, as in the present case, where 
it was no part of the mortgagor’s interest to 
protect the incumbrance, the interests pf the 
mortgagor and mortgagee are not identical ; the 
* balance of justice and expediency, therefore, is 
in favour of not allowing a mortgagee to be 
bound by an order made against his mortgagor. 
Nor is there anything in the provisions of the 
rent-law against that view. A decree for rent 
of a tenure obtained against the registered tenant 
binds an unregistered transferee of the tenure, 
who can show no sufiScient cause for not regis- 
tering his name, and may be enforced by sale of 
the tenure [Sham Ghand Kundn v. Brojonath 
Pal Glioicdhry, 12 B. L. R. 484 : 21 W. R. 94] ; but 
whether any such sale was in sufiScient conform- 
ity with the rent-law to be operative in annul- 
ling a prior mortgage, or other incumbrance, 
must be determined in the presence of the 
party claiming the benefit of the incumbrance. 
Tirbliolun Singh v. Jliono Lai, 18 W. R. 206; 
and Madho Persliad Singh v. PursJian Ram, I. 
L. R. 4 Calc. 520, referred to ; — also, that 

though the rent-decrees were passed under the 
old rent-law, the assignment and the application 
by the assignee for execution having been made 
after the Bengal ■Tenancy Act came into force, 
cl. (It) of s. 148 of that Act applied to the 
execution proceedings {Rcinjit Singh v. Melierban 
JLoer, I. L. R. 8 Calc. 668]. and the sale on such an 
application, which is prohibited by that clause, 
must be held to be no sale under the rent-law. 
The clause does not affect any vested right. All 
that it prohibits is an application for the enforce- 
ment of the decree by an assignee, and that is a 
matter of procedure. If any right is affected, it 
is not a right of the decree-holder, but the right 
of the assignee of the decree to apply for execu- 
tion, and in this case there was no such assignee 
before the Bengal Tenancy Act came into force. 
The mode provided by s. 167 of the Bengal 
Tenancy Act is the only mode in which incum- 
brances can be annulled by purchasers of tenures 
for arrears of rent, and that mode ' not having 
been followed in this case, the incumbrance on 
the two talulis was not annulled. Section 65 of the 
Tenancy Act, which provides that *• the tenure or 
holding shall be liable to sale in execution of a 
decree for the rent thereof, and the rent shall be 
a first charge thereon,” only intends what is laid 
down in Chap. XIV of the Act, namely, that 
the charge should be enforced by the sale of the 
tenure or holding free of incumbrances ; aud if in 
any case the decree for rent either has not been, 
or cannot be, enforced by the sale of the tenure, 
the charge created by s. 65 cannot be enforced in 
any other way. No reason, therefore, could be 
shown under that section for making the sale in 
satisfaction of the plaintiff’s mortgage, subject 
to the rent-decree as a first charge. SosHi 
Bhusun Guha V . GoaAK Chunder Shaha. 

[22 Oalc. 364 


(2) RIGHTS AND LIABILITIES OF PUR- 
CHASERS. 

6 . — Liability of auction-iJtir chaser for arrears 
of rent prior to purchase — Bengal Tenancy Act 
{VLLL of 1885), ss. 65 and 169, cl. (c) — Bent, Suit 

for.’] The plaintiffs sued the first five defendants 
for arrears cff rent due in respect of a certain 
tenure, and obtained a decree on the 16th of April, 
1888. In execution of that decree the tenure was- 
sold on the 8th April, 1891, the defendants No. 6, 
7 and 8 being the auction-purchasers. On the 18th 
of April, 1891 . the plaintiffs sued all eight defend- 
ants for the arrears of rent which had become 
due between the 16th April, 1888, and the 8th 
April, 1891 : — Held, that the auction-purchasers 
(defendants 6, 7 and 8) were nob liable, the arrears 
of rent sued for having become due .prior to their 
purchase. Faez Rahaman v. Ramsdkh Bajpai, 

[21 Oalc. 169 

7. — Sale on basis of decree on compromise — A^ic^ 
tion-purchaser, Title of — Liability of gmrchojser 
for rent accruing due after his purchaser, but be* 
fore confirmation of sale— Effect of compromise as 
against jmr chaser — Rent, Accrual of —Bengal Ten* 
ancy Act, s. 53.] A tenant, when sued for ar- 
rears of rent of a jote, compromised the case by 
executing a solehnania agreeing to pay rent at 
18 annas per bigha on 4,300 bighas. Subsequent- 
ly the jote was sold, in execution of a decree pas- 
sed on the basis of the solehnania, aud was pur- 
chased by the defendant on the 20th March, 1889, 
the sale being confirmed on the 7th August, 1889. 
In a suit instituted by the landlord against the 
auction-purchaser for arrears of rent for the 
whole year 1296 (13th April, 1889, to 12th April, 
1890), held, that the purchaser was liable for the 
whole instalment of rent accrued due after the 
date of his purchase, but before the confirmation 
of the sale, notwithstanding that his title was 
not perfected until the latter date. Rent is to be 
regarded not as accruing from day to day, but as 
falling due only at stated times according to the 
contract of tenancy or, in the absence of any 
contract, according to the general law laid down 
in s. 58 of the Bengal Tenancy Act : —Held, also, 
that he was liable for rent under the terms of 
the solehnania irrespective of any question as to 
whether the quantity of land there mentioned 
was correct or not. Satyendra Nath Thakur 
V. Nilkantha Singha. 

[21 Calc. 383 

(3) SURPLUS PROCEEDS OF SALE. 

8. — Transfer of Property Act (LV of 1882), 
s. 73 — Rights of purchasers — Mortgage.^ Section 
73 of the Transfer of Property Act only gives a 
right to the mortgagee over the residue of the 
sale-proceeds, and refers to cases where the law 
otherwise provided that the effect of the sale is 
to nullify a mortgage : it is not intended in any 
way to enlarge the interest of the purchaser at 
a sale for arrears of revenue or rent. Prein Chand 
Pal V. Purnima JDasi, I. L. R. 16 Calc. 646, 
referred to. Beni Prosad Sinha v. Rewat Lall. 

[24 Oalc. 746 



1143 1 DIGEST OF CASES. ( 1144 


SALE FOR ARREARS OF RENT- 

comluded, 

(i) SETTING ASIDE SALE. 

{(i) General Cases. 

9. — Civil Procedure Gode (18S2), s. 3 10 A — Gioil 
Prooedure Gode Amendment Act {V of 1894) — Bengal 
Tenancy Act {VIII o/ 1886), j?. 174.] Section 
31 OA of the Code of Civil Procedure applies to 
the sale of a tenure in execution of a decree for 
its own arrears. Janabdhan Gang-uli v. Kali 
Kris TO ThakuR. 

[23 Calc. 393 

Krishnadhan Nath i\ Damayanti Devi. 

[23 Calc. 396 note 

Behary Lall Seal v. Russick Chunder Pal. 

[23 Calc. 396 note 

[V) Irregularity. 

after due and proper notice set aside as 
irregularly condiocted — Second sale ivithout fresh 
notice — Suit to set aside second sale — Madras Rent 
Recovery Act {Madras Aet F///e/l865), ss. 18, 39 
and 40.] A landlord attached his tenant’s holding- 
for arrears of rent in 1889, and within the time 
prescribed by the Madras Rent Recovery Act, s, 
18, put in an application for sale to the Collector 
and otherwise complied with the procedure pre- 
scribed by the Act. The land was sold, but the 
sale was set aside as having been irregularly 
conducted. The landlord then made in 1894 an 
application to the Collector for a fresh sale 
(which was grrmted); a fresh sale took place 
without a fresh notice being given to the tenant 
under s. 39 of the intention to sell. The tenant 
now sued to have this sale set aside; — Held, 
that a fresh notice was nob neces.sary, and that 
the plaintiff was nob entitled to have the sale 
set aside. Oliver v. Anantharamayyab. 

[20 Mad. 498 

SALS FOR ARREARS OF REVENUE. 

Col, 

1. Incumbrances ...1144 

2. Purchasers. Rights and Liabilities of 1 145 

3. Deposit to Stay Sale ...1146 

4. Setting aside Sale ...1146 

{a') Irregularity ...1146 

(i>) Other Grounds ...1147 

See Benami Transaction — General 
Cases. 

[18 Mad.' 469 

See Madras Revenue Recovery Act, 
s. 38. 

[17 Mad. 134 
[20 Mad. 253, 494 

, See Madras Revenue Recovery Act. 
s. 59. 

[17 Mad. 189 

See Mortgage — Redemption — Right 
OP Redemption. 

[20 Bom. 492 


I SALE FOR ARREARS OF REVENUE 

— continued, 

(1) INCUMBRANCES. 

1. — Aet XI of iS59, ss. 37 and 63 — -Adverse pos- 
session-Mjiniitation.'] The plain ti.^ had been ip.*o- 
prietor of an estate which was sold for arrears 
of Government revenue and repurchased from 
the then purchaser by the plaintiff in 1886, He 
applied under Chap. X of the Bengal Tenancy 
Act for the measurement of the estate and the pre’ 
paratiou of a record of rights, and the Revenue 
Officer deputed for these purposes found that a 
portion of the estate held by the defendant was 
rial land, though it was held as lahhiraj under 
certain sanads, and as he also found that no rent 
had ever been paid for it, it was entered on the 
record of rights as inal land held under those 
sanads as lalthiraf The Special Judge on appeal 
by the plaintiff held that the land having been 
found to be nial should have been entered as rnal 
land unassessed with rent. In a suit to have the 
land as.sessed with rent, it was found that the 
sanads, unler which the defendant claimed to 
hold, were granted not by any predecessor in 
title of the plaintiff, and were of a date anterior 
to the Permanent Settlement : — Held, that the 
adverse possession set up by the defendant was, 
within the meaning of s. 63 of Act XI of 1859, 
an incumbrance subject to which the plaintiff, as 
a proprietor whose estate had been sold, took it 
ou repurchase. If such adverse possession there- 
fore were sufficiently long, the suit would be 
barred by limitation. The plaintiff could not be 
regarded as a person who had acquired the estate 
'•free from all incumbrances which may have 
been imposed upon it after settlement,” as pro- 
vided by s, 37 of Act XI of 1859, and could not 
therefore claim (as held by the lower Appellate 
Court) that his suit vras not barred, having- been 
brought within twelve years from the date of the 
sale for arrears of revenue. The case was re- 
manded for fiudiugs whether the land was mal or 
lahhiraj, and v/hether the defendant’s adverse 
possession was long enough to bar the suit. 
Karmi Khan v. Brojo Nath Das. 

[22 Calc. 244 

2. — Right of auction-purchasers to wnaol in- 
ciimhrances — Act XI of 1859, 6 *. 37 — Suit to 
cancel under-tenures — Parties,'] The right that 
is given by s. 37 of Act XI of 1859 to the auction- 
purchaser of an entire estate in the permanently- 
settled districts of Bengal, Behar. and Orissa, sold 
for arrears of revenue, to avoid and annul au 
under-tenure, is a right that must be exercised by 
all the purchasers jointly where there are more 
purchasers than one. Jatba Mohun Sen v. 
Aukhil Chandra Chowdhry. 

[24 Calc. 334 

3. — Par chaser at a recenue sale — Act XI 
rj/ 1859, s. 37 — 'MJntire estates'' — Partition dy 
Gollector, Effect of — Estate Partition Act {Bengal 
Act VIII if 1876),.?. 123 — Time of settlement,'^] 
A new estate created upon a partition by the 
Collector comes within the meaning of entire 
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continued, 

(I) INCUMBRANCES— 

estate'’ ins. 37 of Act XI of 1859. The words 
■‘time of settlement” ia that section mean the 
tinie when the*contracfc was made with Goveru- 
metit, and in the case of a permanently-sejttled 
estate mean the time of permanent settlement. 
A partition by the Collector merely app(irtions 
^•he amount of revenue : there is no settlement 
of the revenue in any sense at the time of such 
partition. Koowar Singh r. Gour Sunder 
Pershad Singh. 

[24 Calc. 887 

(2) PURCHASERS, RIGHTS AND LIABI- 
LITIES OF. 

4. — Decree setting aside sale. Effect of not e.vecnt- 
ing ^loitliin six months — Sale^ Validitg of — Right of 
(met ion' pnv chaser to bring suit for declaration of 
title and possession — Revenue Sale Law {Act XI 
if 1859), 6*. 34.] Certain property having been 
sold for arrears of Go-verument revenue, the de- 
faulting tenant brought a suit in the Civil Court 
to have the sale set aside, aud obtained a decree 
which he did not attempt to execute till after the 
expiry of six months from its date: — Held, in a 
suit brought by the auction-purchaser to recover 
possession of the share he had bought at the sale, 
that such non execution of the decree had the 
effect of restoL’ing the sale so far as it concerned 
the defaulter, and that the plaintiff was entitled 
to succeed. Abdul Lotif v. Yousuff Alt. 

o [21 Calc. 255 

5. — Liability of purchaser at a ^ale, who enters 
into possession of the purchased property, to 
account for mesne profits to the persoti in whose 
favour the decree is subsequently reversed.'] A pur- 
chaser of property at a sale under the Madras 
Revenue Recovery Act, who eaters into possession 
thereof, is in rightful possession until the decree 
is set aside. He is nob therefore a trespasser atid 
liable to make good any loss sustained by the 
rightful owner by being kept out of possession ; 
but he is boua<i to account for mesne profits, the 
calculation of which is to be based on a proper 
discharge of the stewardship of the property. 
DaUhiiia Mohun Roy Ghoiadhry v. Saroda Mohun 
Roy Chowdliry. L L. R. 21 Calc. 142 : L. R. 20 I, A, 
160. cited and followed. Perumal UdaYar v. 
Ketshnama Chettyar. 

[17 Mad. 251 

6. — Act XI of 1869, -L i)\—Sale (f share of 
Hindu widow — Effect of sale oji reversionary 
interest.] Where a share of an estate held by 'a 
Hindu widow was sold for arrears of revenue, 
it was contended that, under s. 54 of Act XI 
of 1869. the estate acquired by the purchaser 
lasted only during the lifetime of the widow : — 
Held, that the purchaser did not take anj interest 
limited to the life of the widow, but that the 
entire share passed by the sale. Debi Das 
Chowduhri V. Bipro Charan Ghosal. 

[22 Calc. 641 


SALE FOR ARREARS OF REVENUE 

^continued. 

(3) DEPOSIT TO STAY SALE. 

7. — Aladras Revenue Recovery Act {Madras 

Act II of 1864), s. 'Sii — Payment of arrears of 
■village revenue by the assignee of a mortgagee of 
portion of the village property in order to stay the 
sale — Defaulter — Registered and real owners.] 
The plaintiff v^as assignee of a mortgagee of 38-^ th 
pa.ngus in a village consisting of ol^Th pafigus. 
Having sued the executants of the mortgage and 
obtained a decree in 1885, he. in 1887 and 1888, 
paid certain arrears of revenue due from the 
village, in order to prevent its sale. In 1888, 
the plaintiff’s goangvs were sold in execution 

of the decree of 1885 to the 85th defendant subject 
to a charge for the amount of the revenue 
arrears paid by the plaintiff. In 1890, the plain- 
tiff instituted the present suit to recover from the 
entire village aud from the defendants Nos. 1 to- 
84 personally the amount of these arrears : — Held, 
that the 86th defendant, as also the 38-^th shares- 
purchased by him. were liable for the debt con- 
jointly with the remaining shares and the other 
defendants, the plaintiff having by payment of 
the arrears acquired a charge upon the land under 
s. 35 of the Revenue Recovery Act; that not 
only registered proprietors but real owners and 
tbeir holdings may be treated as defaulters 
withiu the meaning of s. 35 of that Act. Sesha- 
girl V. Plchu, I. L. R 11 Mad. 457, followed. 
SRINIVA8A THATHACHAR V, RaMA AYYAN. 

[17 Mad. 247 

(4) SETTIn'G ASIDE SALE. 

{a) Irregularity. 

8, — ^ult to set aside sale — Xotlce of sale, Pub- 
lication of — Act XI of 1859. ss. 5 a7id 7.] Where 
it was contended that a sale under Act Xf of 1859 
was bad on the ground that the notices prescribed 
by ss. 5 and 7 of that Act were not published, held, 
that there being no subsisting attachment on the 
property at the time id was sold, omission to 'is.sue 
notice under s. 5 did not vitiate the sale: — Held 
that, in the absence of proof that the plaintiff 
bad sustained substantial injury on account of 
the omission to issue notice under s, 7, such omis- 
sion did not invalidate the sale. Mahomed 
Azhar V. Raj Chundpjr Roy. 

[21 Calc. 354 

^.—Aot XI of 1859, s. 5 — Attciehment by order 
of Civil Court — Latest day of payment, Attach- 
ment subsequent In a suit to set aside the 

sale of au estate for arrears of revenue, one of 
the grounds taken by the plaintiff was that the 
estate, which was under attachment by an order 
of the Civil Court at the time of the sale, was 
sold without due observance of the formalities 
prescribed by s. 5, Act XI of 1859. The date 
fixed for payment of the arrears for which the 
estate was so'd was the 7th J one. 1 890. The date of 
attachment was the 2n(i August folio wing '. — Held, 
that s. 5 of Act XI of 1859 provides for cases in 
which the attachment has been made at least 
fifteen days before the last date of payment for 
which it is sought to bring the estate to sale. 
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— continued^ 

(4j SETTING ASIDE SALE — oontinueil. 

(^) Irregularity’ — oonclucled^ 

That section would not therefore apply to a case 
like the present, in which the attachment was 
after the last day of payment and after the estate 
had become liable to sale for arrears of Govern- 
ment revenue. Bumoari Ball Sahu v. 3Iohadir 
Persad Singh, 12 B. L. R. 297; L. R. 1 I. A. 89, 
referred to. Now^^it Lal v. Radha Kristo 
Bhuttachaejee. 

[22 Calc. 738 

10. — Bonihay Land Revenue Gode {Bombay Act 
V of 1879), <S5, 66, 57, 160 and 153 — Conjirmation of 
sale by Gollector — Omission <f Collector to malie 
— Beclavation of forfeiture before sale.'] A sale 
of a holding for default of payment of assess- 
ment is not invalid although prior to the sale 
there has been no declaration of forfeiture by 
the Collector. The declaration is not so essen- 
tially a necessary preliminary of a sale that 
without it the sale is illegal and invalid. The 
fact that a sale has taken place iQ primd facie 
evidence that forfeiture had been declared. 
-GAA'PATI V, Gangaram. 

[21 Bom. 381 

(&) Other Grounds. 

11. — Act XI of 1859, 55. 17, 25 and 83 — Bengal 
Act VII of 1868, 5. 2 — Suit to set aside sale-^Ex- 
emption from sale of land under attachment by 
Gollector — Bengal Cess Act {Bengal Act IX of 

Omission specify ground of objection in 
revenue appeal.] An estate sold for arrears of 
revenue had been previously brought to a judicial 
sale by a mortgagee, whose charge preceded that 
of a puisne incumbrancer, whom the pre.senb 
plaintiffs represented. It was not the consequence 
of the execution-sale that puisne iucumbrancers, 
who were not parties to the prior mortgagee’s suit, 
were displaced, or left with nothing but a claim 
against the surplus proceeds of the sale, if any ; 
and, on the facts, the present plaintiffs had a 
mortgagee’s interest in the estate sold by the 
Collector, eubitUng them to sue to have the sale 
for default in payment of revenue set aside, as 
contrary to Act XI of 1859. A sale for arrears of 
revenue, if for arrears which have accrued while 
the land has been subject to an order issued by 
the Gollector under the Cess Act (Bengal Act IX 
of 1880), for the levy of road cess in arrear, is 
contrary to s. 17 of Act XI of 1859, such an order 
being an attachment within the meaning of 
that section. But under s. 33 of that Act, in 
.every case where a sale for arrears of revenue is 
impeached, as being contrary to the provisions of 
Act XI of 1859, no grounds of objection are open 
to the plaintiff which have not been declared and 
specified in an appeal to the Commissioner under 
8. 26. The above provision in s. 33 applies where 
the sale has been irregularly coaducted, aud also 
where the sale has been illegal in consequeace of 
an express provision for exemption of the land 
from sale for arrears having been contraveaed 


SALE FOR ARREARS OF REVENUE 

— continued, 

(4) SETTING ASIDE SiXBV— continued. 

(b) Other Grounds — continued. 

Lain Gauri Sanker Lal v. Janlii Pn^rshad, I. L...R. 
17 Calc. 809; L. R. 17 I. A. 57, referred to Go- 
bind-Lal Roy v. Ramjanam Misser. 

[21 Oalc. 70 
[L. R. 20 I. A. 16& 

12i,— Sunset laio^Bengal Act VII of 1868, 5. 11 
— Revenue Sale Law {Act XI of 1859), 5, 6.] 
Section 11 of Bengal Act VII of I86S makes the 
sunset law as enacted in s. 6 of Act XI of 1859 
applicable, to sales of tenures under the former 
Act. The refusal therefore of the Collector to 
accept payment of the amount due when ten- 
dered after sunset on the latest day for payment 
does not make the sale under Bengal Act VII of 
1868 illegal. Azimuddin Patwari v. Secre- 
tary OF State for India. 

[21 Calc. 360 

13 .— XI of 1859, ss. 6, 13, 14 and 33 — 
Proceedings when share of estate is not sold at 
auction-sale— Payment of arrears before sale with- 
out obtaining exemption from sale— Ground for 
annulling^ sale not declared and specified in appeal 
to Commissioner.] The plaintiffs and defendants 
were sharers in a certain estate, the plaintiffs 
being owners of a joint share, and the defendants 
the owne’*s of other shares, in respect of which 
separate accounts had been opened in the Collec- 
tor’s register. The plaintiffs in March, 1890, madiB 
defaulc in the payment of Government revenue 
for their share, and it was advertised to be put 
up for sale on tbe 18th September, J 890, under ss. 6 
and 13 of Act XI of 1859, for recovery of the 
amount due, Rs. 18-6. On the 16th September, 
th.e plaintiff paid into the treasury of the Col- 
leotorate the amount of arrears due, and made an 
application that the joint share might be exempt- 
ed from sale ; receipts were given for the amount 
paid in, but no order was made on the applica- 
tion, aud the share was not exempted from sale. 
On the 16bh September, the joint share was pub 
up for sale, but there being no bids, the sale was 
postponed, and on the same day the Collector 
made an order under s. 14 of Act XI of 1859 
ihat unless the arrears were paid by the other 
sharers (the defendants) within ten days, the 
whole estate would be ut pup for sale. Notices 
of this order, provided for by a rule made under 
the Act by the Board of Revenue, were given to 
the serving peon on the 2nd October for service on 
the defendants, and the arrears were paid in by 
some of the defendants on the 4bh and by others 
on the 7th October, and, eventually the Collector, 
acting under s. 14 of the Act, granted on the 
5th December, 1890, a certificate of purchase, 
and gave delivery of possession to the defendants. 
The plaintiffs appealed to the Commissioner, but 
their appeal was rejected on the 10th March, 1891. 
In a suit for a declaration that the proceedings 
taken by the Gollector under s. 14 of the Act were 
illegal and conveyed no title to the defendants, 
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— concluded. 

(4) SETTING ASIDE concluded. 

(h) Other concluded. 

and for possession of the joint share with mesne 
profits:— Petheram, C. J., and Bever- 
ley, J. (Amber Ali, J. , dissenting), that the 
Collector not having exempted the share from 
eale, the payment by the plaintiff of the arrears 
oi; the 16th September was no bar to the pro- 
ceedings taken under s. 14 of the Act: — Seld, 
also, that the defendants’ purchase was not 
made invalid by the fact of their not having 
paid in the arrears within ten days from the 
I8th September, the day fixed for the sale ; the 
ten days in s. 14 run from the time when notice 
of the Collector’s order is given to the other 
sharers, and not from the date of the sale : — Held., 
further, that it was not open to the plaintiffs to 
take this latter objection, as it was not declared 
and specified in their grounds of appeal to the 
Commissioner in accordance with s. 36 of the Act, 
Golind Lai Roy v. Ramjanam Misse7\ I. L. R. 
21 Calc. 70, followed. Ameer Ali. J., contra. 
Per Petheram, C. J. — Section 33 applies to sales 
under s. 14 as well as to sales by public auction 
under the Act, Semlle : There is nothing in Act 
XI of 1859 which would have prevented the 
plaintiffs from purchasing the share themselves 
when it was put up for sale on the 18th September. 
Per Beverley, J. — Under s. 6 of the Act, the 
sale, if it had taken place on the 18th September, 
would have conveyed a good title to the defend- 
ants ; and under s. 14 they are expressly declared 
to have “the same rights as it the share had 
beeE^ purchased by them at the sale.” Per Ameer 
Ali, j. — The proceedings provided for by s. 14 do 
not apply in a case where there have been no bids 
at the sale. Section 33 is not applicable to a 
transfer by the Collector of the defaulting share 
under s. 14 ; the sale contemplated by s. 33 and 
referred to by the Privy Council in Golind Lai 
Roy V. Ranijanam Misser, I. L. R. 21 Calc. 70, is 
a public sale held at a place prescribed by the 
proper authorities at which there are bidders and 
a possibility of competition. Gossain Chuttur- 
BHOOJ DUt r. ISHRI MDL. 

[21 Calc. 844 

SALE FOR ARREARS OF ROAD CESS, 

See Bengal Cess Act, s. 47. 

[24 Calc. 27 

See Bengal Tenancy Act, s. 6.5. 

[21 Calc. 722 

See Limitation Act, Art. 12. 

[23 Calc. 775 
[L. R. 23 I. A. 45 

See Public Demands Recovery Act, 

s. 2. 

[23 Calc. 641 

See Public Demands Recovery Act, 
s. 7. 
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1. Mortgaged Property ... 1162 

2. Resale ... 1154 

3. Purchasers, Title of ... 1156 

4. Distribution of Sale-Proceeds ... 1165 

5. Invalid Sales ... 1169 

(^&) Death of Judgment-Debtor 

before Sale ... 1159 

(&) Decree Satisfied before Sale ... 1162 
(c) Execution against Property not 

Covered by Decree ... 1162 

id) Fraud ... 1163 

{e) Want of Jurisdiction ... 1163 

(/) Sale pending Appeal ... 1166 

6. Setting aside Sale ... 1167 

(«) General Cases ... 1167 

(&) Irregularity ... 1168 

(6*) Rights of Purchasers ... 1172 


See Benami Transaction — Certified 
Purchasers. 

[23 Calc. 805 

See Bengal Cess Act, s. 47. 

[24 Calc. 27 

See Claim to Attached Property. 

[18 Bom. 98 
Se^e Estoppel— Estoppel by Conduct. 

[20 Bom. 290 
[22 Calc. 909 
[L. R. 22 I. A. 129 
See Execution of Decree— Effect of 
Change of Law pending Execu. 

TION. 

[21 Calc. 940 
[22 Calc. 767 
[18 Mad. 477 
[19 Bom. 80 
[20 Bom. 565 
See Hindu Law — Adoption — Effect 
OP Adoption. 

[22 Calc. 565 

See Cases under Hindu Law— Joint 
Family— Sale of Joint Family 
Property IN Execution of Decree 
AND Rights of Purchasers. 

See Hindu Law — Widow — Decrees 
AGAINST Widow as Representing 
THE Estate or Personally". 

[17 Mad. 208 
[22 Calc. 974 

See Insolvency — Insolvent Debtors 
UNDER Civil Procedure Code. 

[21 Bom. 681 
See Limitation Act, Art. 12. 

[20 Mad. 118 
[19 AIL 308 

See Lis Pendens. 

[L. R. 24 I. A. 170 
[25 Calc. 179 


[23 Calc. 775 
[L. R. 23 I. A. 45 
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SALE IN EXECUTION OF DECREE 

— continued. 

See Bepresentative op Deceased Per- 
son. 

[21 Bom. 539 

See Resistance or Obstruction to 
Execution op Decree. 

J18 Bom. 522 

See Res judicata— Competent Court 
— Revenue Courts. 

[18 All. 325 

See Right of Suit— Fraud. 

[21 Calc. 605 
[24 Calc. 546 

See Right of Suit— Sale in Execu- 
tion of Decree. 

[19 Bom. 216 

See SalsettBj Law Applicable in. 

[19 Bom. 680 
See Superintendence of High Court 
— Civil Procedure Code, s. 622. 

[21 Calc. 799 

See Transfer of Property Act, s. 99. 

[16 All. 415 
[21 Calc. 34 

, Petition to set aside. 

See Estoppel — Estoppel by Deeds and 
other Documents. 

[17 Mad. 304 

, Purchase at. 

See Limitation Act, Art. 138. 

[17 Mad. 89 
[18 Mad. 144 

, Purchaser at. 

Appeal— Execution of Decree - 
Parties to Suits. 

[18 Mad. 439 
[18 All. 36 

Attachment — BIode op Attach- 
ment AND Irregularity in 
Attachment. 

[18 Mad. 437 
[19 Bom. 121 
[18 All. 469 

See Certificate of Administration — 
Issue of, and Right to, Certi- 
ficate, 

[18 Bom. 315 

Landlord and Tenant— Ltabil- 
LiTY FOR Rent. 

[19 Bom. 528 

, Suit to confirm. 

See Jurisdiction of Civil Court- 
Revenue Courts — Orders op 

Revenue Courts. 

[18 All. 437 


SALE IN EXECUTION OF DECREE 

— oontinued. 

See Right OP Suit— Sale in Execution 
OF Decree. 

[19 Bom. 216 

, Suit to set aside. ^ 

See Execution of Decree-Effect op 
Change in Law pending Execu- 
tion. 

[22 Calc. 767 

[18 Mad. 477 

See Insolvent Act, s. 7. 

[20 Mad. 452 

See Limitation Act, Art. 12. 

[18 Mad. 478 

See REii 'judioata — Relief not 
Granted. 

[24 Calc. 546 

See Right of Suit— Fraud. 

[21 Calc. 605, 612 

[24 Calc. 546 

See Transfer op Property Act, s. 99. 

[19 Mad. 382 

, Want of sanction of Government 

for. 

See Execution op Decree— Effect op 
CHANGE of Law pending Execu- 
tion. 

[19 Bom. 80 
[20 Bom. 565 

(1) MORTGAGED PROPERTY. 

1, — Proclamation of mle — Mortgages noted m 
'proclaniation of sale — Owil Procedure Code (1882), 
ss, 282 — 287.] Claims admitted bj parties or estab- 
lished by the decree of a Court should be entered 
in the proclamation of sale as charges upon the 
property, though they have come to the knowledge 
of the Court in an inquiry under s. 287 only, and 
have not been made the subject o'? an order under 
s. 287 of the Civil Procedure Code. ShantAPPA 
Chbdambaraya V . Subrao Ramchandra Yel- 

LAPUR. 

[18 Bom. 175 

2. — Bights of 'purchasers under mortgage-decree 
— Purchases in execution by decree-holders — Title 
of purchaser holding a decree on a mortgage ivhieh 
had preceded his opponenfs decree. 1 The plain- 
tiffs and defendants, either party holding a 
separate decree against the same estate, had by 
leave purchased in execution. Both parties 
claimed the proprietary right and possession, the 
defendants holding the latter. The first of the 
decrees in date was the plaintiffs’ for money 
against the representatives of the deceased owner 
of the property, which before then had been 
mortgaged to the defendants by his widow. The 
plaintiffs obtained only the equity of redemption,, 
their purchase having been of the right, title, 
and interest, 'i'he mortgagees, having got a 
decree upon their mortgage against the widow, 
purchased at the sale in execution, and defended 
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SALE IN EXECUTION OP DECREE 

— continued, 

(1) MORTGAGED V KOVEiKTY —Gonti)med. 

the possession which they obtained: — Held, that 
the defendants, i^ whose favour the decree had 
been made upon a bond fide mortgage, without 
notice that the mortgagor had been only holding 
henami for her husband, had the better tTIe ; that 
the High Court had rightly disallowed an objec- 
tiou taken by the plaintiffs, that this defence, as 
distinguished from the defendants’ answer that 
the widow was the real owner, had nob been set 
up or decided in the Court of first instance. 
Mahomed Mozufper Hosseix i\ Kishoki Mo- 
Hux Roy. 

[22 Calc. 909 
[L. R. 22 1. A. 129 

3. — Purchase of eqvity of redemption by decree- 
holder under s. 294 of the Code of Givil Procedure 
— Execut ion of decree in respect of balance — Nature 
of price paid by ‘purchaser on the purchase of the 
equity of redemption.'] A mortgaged certain land 
to B, but remained in possession thereof. Subse- 
quently A sold a portion of the said land to G in 
consideration of her paying ofic the mortgage- 
debt due to B. Centered into possession, but was 
unable to satisfy the debt. G died, and A sued 
G's daughter and legal representative, for damages 
sustained by him from the non-payment of the 
purchase-money by C, A obtained a decree and, 
the money nob being paid as therein decreed, 
applied for execution, and brought to sale the 
equity of redemption vested in G by virtue of the 
sale. By leave of the Court, A bid at the Court- 
sale nnd bought the right of redemption and 
recovered back possession of the land sold to G. 
Subsequently he again applied for execution of 
the decree in respect of the balance by attachment 
of certain moveable property, and contended that 
he was bound to give the defendant credit only 
for the price which he actually paid at the Court- 
sale for the equity of redemption. The defendant 
contended that A was bound to give credit for 
the full value of the land under mortgage : — Held, 
that having obtained leave of the Court to bid 
under s. 294 of the Code of Civil Procedure, A's 
position was that of an independent purchaser, 
and that the price, which an independent pur- 
chaser must be taken to pay when he buys property 
under mortgage for a cash payment made to the 
mortgagoron account of his equity of redemption, 
is the cash payment for the equity of redemption 
plus the debt’, i.e., the amount undertaken to be 
paid to the mortgagee, and that for these amounts 
A was bound to give credit. Krishna SAMI 
Ayyar V. Janakiammal. 

[18 Mad. 153 

4, — Application for re-sale in execution of decree 
— Judgment- debt or purchasing benami— Rights of 
mortgagee.] Upon an application made on the 
28th August, 1891, for execution of a mortgage- 
decree, the mortgaged property was sold, and the 
judgment-debtors purchased it benami at a low 
price. Thereupon the decree-holders made an 
application on the 12th November, 1891, asking 
the Court to set aside the benami purchase and 

W, D 


SALE IN EXECUTION OP DECREE 

— continued. 

(1) MORTGAGED -^concluded. 

re-sell the property. The first Court found that 
the purchase was not benami. aud confirmed the 
sale on the 12th April, 1892, but the lower Appellate 
Court came to a contrary conclusion, and set 
aside the sale on the 22ud July, 1892. The High 
Court in second appeal, accepted the finding of 
the Appellate Court as regards the purchase being 
benami, but upheld the sale with the remark that 
the said property and any other property of the 
debtors might be sold in satisfaction of the mort- 
gage-debt. This judgment was passed on the 4th 
August, 1893. On an application for execution 
made on the 3rd December, 1894, objections were 
raised on the ground that the property was not 
liable to be sold again in execiicion of this decree ; — 
Held, that the previous sale under the mortgage- 
decree was no bar to a fresh sale under the same 
decree. Ram Autar Singh v. Ttdsi Ram., 5 
C. L. R. 227 ; Otter v. Lord Vaux, 2 K. & J. 
650 ; and 6 DeG, M. & G. 638 ; and Luff AH Khan 
V. Futteh Bahadur, I. L. R. 17 Calc. 32, referred 
to. Raghunath Sahay Singh v. Lalji Singh. 

[23 Calc. 397 

5. — Transfer of Property Act (IV of 1882), s. 88 
— Suit for sale on a mortgage— Purchase at amo- 
tion-sale by decree-holder — Further execution- 
sought against other property comprised in the 
mortgage — Amount for ivliich decree-holder must 
give credit to mortgagee.] A mortgagee decree- 
holder in a suit for sale under s. 88 of the Trans- 
fer of Property Act, 1882, brought part of the 
mortgaged property to sale, and, with the leave 
of the Court, purchased it himself. The amount 
realised by the sale being insufficient to satisfy 
the mortgage-debt, the decree-holder applied for 
execution against the remainder of the property 
comprised in the mortgage : that the de- 
cree-holder was nob bound to give credit bo the 
mortgagor to the amount of the market value of 
the mortgaged property purchased by him, but 
only to the amouub of the actual purchase-money. 
Mahabir Parshad Singh y .Macnaghten, I. L. R. 16 
Calc. 682 ; Sheonath Boss v. Janhi Proshad Singh, 
I. L. R. 16 Calc. 132; and Ganga Pershad v. 
Jawahir Singh, I. L. R. 19 Oalc. 4, referred to. 
Muhammad Hus BN Ali Khan -y. Dharam Singh. 

[18 All. 31 

6. — Transfer of Prop) erty Act {IV of 1882), ss. 

92 63 — Decree for sale o?i a mortgage—- Order 

absohite for sale — Giril Procedure Gode (1882), 

291 and 310J..] Sections 291 and 3 10 A of the Code 
of Civil Procedure, 1882, will apply to a sale held 
in virtue of an order absolute for sale passed 
under s, 89 of the Transfer of Property Act, 
1882, although no power is given under that Act 
to postpone the operation of an order under 
s. 89. Raja Ram Singhji v. Chuxni Cal. 

[19 AIL 205 

(2) RE-SALE. 

7. — Civil Procedure Gode, s. 293 — Order for 
recovery of deficiency on re-sale — Right of suit to 
set aside order — Gertificate of amount of defixienc y .] 

87 
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—contimted, 

(2) RE-SALE — concluded. 

Held, that a suit will lie to set aside an order 
passed under s. 293 of the Code of Civil Procedure; — 
also, that the fact that the certificate provi- 
ded for by s. 293 of the Code has not been granted 
will not prevent the decree-holder or the judg- 
ment-debtor, as the case may be, from recovering 
from the defaulter the deficiency arising on a 
re-sale of property sold in execution of a decree 
but not paid for. Tapesri Lal v. Deoki Nandan 
Rai. 

[19 AIL 22 

(3) PURCHASERS, TITLE OF. 

8. — Givil Procedure Gode (1882), s. 316 — Title of 
ouctio7i-purcliaser uJio has not oltained a certificate 
of sale.'l Although the auction -purchaser at a 
sale held in execution of a decree may not obtain 
a full title until a certificate baa been granted, 
this must not be considered as necessarily destroy- 
ing any lesser interest which arises by reason of 
general equitable principles. Bagdu v. Pancliam 
Singh Gangaram, I. L. R. 17 Bom. 375 ; and Bet 
Ran V. Baldeo, Weekly Notes. All. (1894) 54. 
approved. Chiddo v. Piari Lal, 

[19 AIL 188 

(4) DISTRIBUTION OF SALE-PROCEEDS. 

9, — Civil Procedtire Code (1882), ss. 286 and2^h 
-^Attachment ly Small Ca^ise Court— Transfer of 
decree to su^per ior Oonrt?^ Practice of the Calcutta 
High Court in favour of the principle of rateable 
distribution amongst all the attaching creditors, 
without any such condition as the transfer of 
the execution proceedings to the superior Court, 
adopted and held supported by the cases of 
Gopee Nath Acharyee v. Achclia Bilee, I. L. R, 7 
Calc. 553 ; Byliant Nath Shaha v. Bayendro 
Narain Bai, I. L. R. 12 Calc. 833 ; and Bliugwan 
Bass Bogla v. Bunko Behary Baypie, suit 130 of 
1884, unreported. Mvttadagiri Nay ah v. Mut- 
tayyar, I. L. R. 6 Mad. 357 ; and Ninihayi Tulsiram 
V. Vadia Venkati, I. L. R. 16 Bom. 683, not fol- 
lowed. Clark v. Alexander. 

[21 Calc. 200 

10.— ‘Civil Procedure Code (1882), 5 . 29B—Be- 
alisation of proceeds of sale — Sale under agreement 
sanctioned ly Court — Sale not of the right or in- 
terest of yudgment-deljtor in p>roperty\'\ P, the 
plaintiS in a suit IN 0.369 of 1886, obtained a decree 
for Rs. 2,14,728, in execution of which certain im- 
moveable property was attached, including the 
premises 22 Strand Road, which was subject to cer- 
tain trusts created by a deed, dated the 2nd Feb- 
ruary, 18.58, executed by the father of the judg- 
ment-debtors, who with one M were trustees of 
the deed. At the time of the attachment a suit 
No. 448 of 1883 was pending, in which the 
judgment-debtors as plaintiffs sought to have it 
declared what were the valid trusts under the 
deed, and that, subject to such trusts, they were 
absolutely entitled to the premises 22 Strand 
Road, and the other properties ; in that suit, on the 
26th March, 1888, a decree was made declaring the 


SALE IN EXECUTION OP DECREE 

— continued. 

(4) DISTRIBUTION OF SALE-PROCEEDS 

— continued. 

valid trusts and charging the prenaises 22 Strand 
Road with the payment of certain specific sums. 
In 1891, the judgment-debtors brought a suit 
No. 44 J of 1891 to have the premises 22 
Strand Road sold freed from the trusts, to 
provide for the trusts by setting apart 'a suffi- 
cient sum out of the purchase-money, and 
to have the balance divided between the judg- 
ment-debtors ; and, by the decree in that suit, 
dated the 2nd September, 1892, the trustees of the 
deed were authorised to sell the premises 22 
Strand Road, and were directed out of the pro- 
ceeds of sale to set aside Rs, 45,000 to provide 
for the trusts, next to pay the costs therein direct- 
ed, and then to apply the balance for the pur- 
poses in the plaint mentioned. In pursuance of 
this authority, the trustees on the 25th February, 
1893, entered into an agreement with one J L for 
sale to him of the premises 22 Strand Road for 
Rs. 1,43,000. On the 8th August, 1893. a notice was 
issued at the instance of P, calling on the j ndgraent- 
debtors to show cause why the premises 22 Strand 
Road should not be sold in execution under her at- 
tachment. On the 29 th August, 1 893, the trustees 
of the deed of 2nd February, 1868, gave notice to 
P of an application to be made in the suits Nos. 369 
of 1886 and 441 of 1891 for the removal of her 
attachment, or in the alternative for an order 
that the agreement for sale entered into by 
the trustees with / A be carried out ; that 
the proceeds of sale be applied to certain pur- 
poses specified in the notice, as having pTiority 
over the claim of P ; that the balance be 
paid to the credit of suit No. 369, “ as subject 
to the said attachment,” and that the pre- 
mises 22 Strand Road be thereupon released 
from attachment. These applications were heard 
together, and on the 14th September, 1893, a con- 
sent order was made, by which it was ordered 
that the trustees he at liberty to carry out the 
agreement for sale with J Z ;*that the sale-pro- 
ceeds he paid to IF, a member of the firm of the 
attorneys for P, who out of such proceeds was to 
pay Rs. 45,000 to the trustees, and make other 
payments directed by the order, and pay the 
i balance into Court to the credit of suits Nos 369 
of 1886 and 441 of 1891, “ the said P retaining her 
lien under her attachment upon the said balance 
in the same way as the same then subsisted upon 
the said property.” The property was sold by 
the trustees in accordance with this order, and 
the purchase-money was paid to IF, who after 
making the payments directed paid the balance 
into Court. Whilst in the hands of IF, the 
balance was attached by other creditors who had 
obtained decrees against the judgment-debtors, 
and it was paid into Court with notice of these 
attachments : — Held, on an application by P to 
have the money paid out to her in part satis- 
faction of her decree, that it could not be treated 
aa “ assets realised by sale or otherwise in execu- 
tion of a decree” within the meaning of s. 295 
of the Code of Civil Procedure, The sale of the 
property under the order of the 14th September, 
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SALE IN EXECUTION OP DECREE 

— continued. 


(4) DISTRIBUTION OF SALE-PROOEBDS 
— continued, 

1893, was not a s^Ie in execution, bat a sale ia 
pursuance of a private agreemeat entered, into 
by the trustees under a liberty reserved to tbeai 
by the Court, and the fact that the Court sanc- 
tioned it made no difference in this respscb. it 
did pot purport to be a sale of any right, title or 
interest of the judgment-debtors or of any pro- 
perty belonging to them. To constitute a reali- 
.sation within the meaning of s. 295, there must 
be either a realisation by a sale in execution under 
the process of the Court, or a realisation in one of 
the other modes expressly prescribed by the sections 
of the Code. If the money paid into Court had 
exceeded the amount due to /*in respect of her 
lien the amount of such excess might perhaps 
have been treated as a realisation in execution” 
within the meaning of s. 295, but the balance 
in IPV hands was less than the amount due to P, 
and was entirely absorbed by the lien in her 
favour, There was therefore no surplus on which 
ohe attachments could operate. Piirshotnni Pass 
V. Malianant Surajbliarthi^ I. L. R. 6 Bom. 58S • 
and Seivhux Bogla v. Bhih OJmndet' Sen, I. L*. R. 13 
Calc. 225, referred to and approved. Prosonxo- 
MOYi Dassi V. Sreenauth Roy. 


[21 Calc. 809 

11. -~-Givil JProcedtive Code (1882), 

able distribution of assets realised in execution ? 
R obtained a decree against A and another in 
the High Court under its original civil juriadic- 
ition, in execution of that decree property 
■was attached by the second class Subordinate 
•Judge Ol Bijapur, and an order for sale was made 
P obtained a decree against A alone in the 
Court of the first class Subordinate Jud^e of 
Shoiapur, and obtained from that Court an'order 
for the attachment and sale of A's property 
which was already attached by the second class 
Subordinate Judge of Bijapur. He then applied 
to the second cla^ss Subordinate Judge of Biia- 
pur for rateable distribution of the assets realised 
•un^r s. 295 of the Civil Procedure Code (Act 
XIV of 1882). The second class Suborllmat^ 
Judp of Bijapur rejected the application, and 
he thereupon applied to the^Biigh. Oonvb :~-£{eld, 
iollowmg M/ici V. Najeeralli I. L. R. i Bom 
-472 ; and Krislinasliankar v. Phandrashanlar, 
1. L. R. 5 Bom. 198, that P was not entitled 
to snare in the assets. Dattatraya v, Rahim:- 
TULLA NuEMAHOMED KhOJA, 

[18 Bom. 456 

12. — Procedure Code (1832), s. 295 Pro- 

mrty attached in execution of decrees of Small 
Cause Court and High Court Execution-vro. 

■ ceedmgs Small Cause Court transferred to 
Afiy/i Court— Rateable distribution of assets re- 
alised in execution.] The plaintiffs obtained a 
decree in the High Court against the defendant, 
aud in execution attached goods in the defend- 
ants shop. These goods, however, were already 
under attachment in execution of certain decrees 
-obtained in the Small Cause.s Court against the 


(4) DISTRIBUTION OP SALE-PROCEEDS 

— continued, 

defendant. On the 4th September, 1895, by an 
order of the High Court made on the application 
of the plaintiffs the execution proceedings in the 
Small Cause Court suits were transferred to the 
High Court, and it was ordered that the attached 
property should be realised by the High Court, 
The records of the execution proceedings in 
those suits were lodged in the Prothonotary’s office. 
On the 26th September, 1895, the decree-holder 
in one of the Small Cause Court suits obtained 
an order from the Judge in chambers directing 
the Sheriff to take charge of the attached pro- 
perty and realise it by sale. The Sheriff accord- 
ingly sold the property and certified the sale to 
the Prothonotary’s office. The plaintiffs subse- 
quently (under the rules of the Sheriff’s office) 
applied to the Prothonotary for payment to them 
of the amount realised or so much thereof as 
should satisfy their decree. The plaintiffs were 
directed to give notice of their application to the 
holders of the Small Cause Court decrees :—Hcld, 
that the holders of the Small Cause Court decrees 
were entitled to share rateably with the plaintiffs 
in the High Court suit in the proceeds of the pro- 
porty sold in execution by the Sheriff, Jayna- 
RHYAN MEGHRAJ V. ISMAIL KaKAMALI. 

[20 Bom. 377 

13. — Civil Procedure Code (1882), 295 — Rate- 

able distribution — Assets realised in execution.] A 
B and G held money-decrees against the same 
judgment-debtor. A attached by a prohibitory 
order dated in December funds of the judgment- 
debtor in the hands of D. In January, B at- 
tached in execution the same funds. In February, 
they were paid into Court, and subsequently on 
the same day U attached them as money due in 
the custody of the Court : —Held, that the funds 
should be rateably distributed between A and B, 
and that ^ was not entitled to participate therein. 
SRINIYASA AyYANGAR V. SSETH AKAMAYYAE. 

[19 Mad. 72 

14. — Gioll Procedure Code (1882), s, 295 — Rate- 
able distribution — Peered for money — Moi^tgage 
decree.] The plaintiff and defendant, respectively, 
held successive mortgages on the same land. The 
defendant obtained a decree on his mortgage 
against the land and in respect of any unrealised 
balance against the mortgagor, two months’ time 
for redemption being given. The plaintiff then 
obtained a like decree. The defendant abandoned 
his claim on the mortgage premises and attached 
other property of the mortgagor. The plaintiff 
applied to execute his decree against the mortgage 
premises and the other property; but with regard 
to the latter his application was rejected. The 
defendant having brought to sale the property at- 
tached, the plaintiff applied, under the Civil Proce- 
dure Code, s, 295, for rateable distribution which 
was refused. The plaintiff then brought to sale 
the mortgage premises, which did not realise the 
amount of the debt, and he now sued to recover 
the sum which would have been payable to him 
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(4) DISTRIBUTION OF SALE-PROCEEDS 

— concluded, 

under s. 295:— that the plaintiS’s decree 
was a “ decree for money” within the meaning of 
8. 296, and that he was entitled to recover tlie sum 
claimed: Ver curiam : The property ought not to 
'have been sold and the money paid to the defend- 
ant until the mortgaged property had been sold 
and had been found insuibcient to pay his debt. 
Kommachi Kather u. Pakker. 

[20 Mad. 107 

15. — Proceeds of sale how aj^iMcahle — Priority 
of holder of unregistered mortgage to holder of 
mo7iey -decree — Givil Procedure Code, s. 1^h-Trans~ 
fer of Property Act (7 1882), s. 97.] The plain- 

tiff held a mortgage of certain land belonging to the 
first defendant. The mortgage was not registered. 
The second defendant M was a mortgagee of the 
same land under a mortgage which was subsequent 
in date but was duly registered. Jf obtained a 
decree upon this latter mortgage and applied in 
execution for sale of the land. The plaintiff 
intervened, but his claim was rejected on the 
ground that JPs mortgage was registered and 
had priority to his mortgage, which was not 
registered. The land was sold by auction to P 
(defendant No. 4), and the proceeds of the sale 
were partly applied in satisfaction of JPs claim, 
and a further sum of Rs. 164 was paid to 
one S (defendant No. 3), who had obtained a 
money decree against the mortgagor (defendant 
No. 1). A balance of Rs. 103-8-11 was paid 
into Court, and subsequently returned to defend- 
ant No. 1 (the mortgagor). The plaintiff now 
sued for " payment of his mortgage-debt out 
of the proceeds of sale or from the defendants. 
The lower Court held that S could not be called 
upon to refund the money which had been paid to 
him out of the proceeds, and that the plaintiff j 
had a cause of action only against the mortgagor 1 
(defendant No. 1) not merely for the balance of 
Rs. 103-8-11, but for the whole of his claim. On 
appeal to the High Court, held^ that the claim 
of the plaintiff in virtue of his mortgage although 
unregistered was prior to that of S under his 
money-decree. The plaintiff’s earlier mortgage i 
was postponed to that of M, because it was not ' 
registered, but the plaintiff had the right of a ' 
second mortgagee over the balance in virtue of ' 
his mortgage. The proceeds of the sale after i 
satisfying the first incumbrancer (U) became pay- ' 
able first to the other incumbrancers, if p.ny, and ! 
then to the mortgagor (defendant No. i). S | 
could only take any balance that remained \ 
subject to the equitable right of the plaintiff. ' 
Padmanabh Bombshenvi V. Kheme Komar 
Naik. 

[18 Bom. 684 

(5) INVALID SALES. 

(a) Death OF Judgment-Debtor BEFORE Sale. 

16, Sale without legal o'epresentative of jxidcf- 
meut^deltor leing made a party-^Pfect of such 
omission on validity of sale^Civil Procedure Code 
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SALE IN EXECUTION OP DECREE 

—continued. 

(5) INVALID SALES— 

{a) Death of Judgment-Debtor before Sale 

— continued. 

(1882), ss. 311 and 316 — Right of re dear ption — 
Absence of substantial injury . 7 obtained a decree- 
against one 5 and in execution attached certain 
labd which S' had previously mortgaged to K. On 
the ] Ifch June, 1877, a warrant for sale was issued 
followed by the usual proclamation. S died on 
the 27th September, 1877, and a few days after- 
wards, viz., on the 3rd October, 1877, the sale- 
took place without any notice being given to D 
who was the heir and legal representative of <8, 
who, however, came to know of it shortly after. 
1\ the decree-holder, purchased the land at the 
sale, and in 1883 sold it to A. who redeemed the 
mortgage from A’, and took possession. In 1889 
7), as heir and legal representative of 5, 
brought this suit claiming to redeem the mort- 
gage. She made K (original mortgagee) and A 
(the purchaser) parties to the suit. She contend- 
ed that the sale in execution was bad, having 
taken place after the death of the judgment- 
debtor and without his legal representative hav- 
ing been placed on the record : — 77<?Z(7, that the 
plaintiff was not entitled to redeem : — Per Jar- 
DINE, J. — As no “ substantial injury” was al- 
leged to have resulted by reason of the plaintiff 
not having been brought on the record of the 
execution proceedings immediately on the death 
of the judgment-debtor and before the sale 
took place, the purchaser acquired a valid 
title under s. 316 of the Code of Civil Pro- 
cedure. Per Ranade, J. —The omission*to join 
the name of the representative of the deceased 
judgment-debtor as a party to the record was 
a material irregularity and a serious' defect 
iu the title of the auction-purchaser. But this 
irregularity did not vitiate the sale under the 
special circumstances of the present case, vk.^ 
that the plaintiff had taken no step to set aside- 
the sale although she came to know of the sale 
within a few days after it tocfk place ; that there- 
was no fraud or mala fdes on the part of the 
judgment-creditor ; that the sale had not result- 
ed in any substantial injury to the plaintiff ; and 
that the auctiou-purchaser and his assignee had 
been in adverse possession for more than twelve 
years. Aba bin Khesaji v. Dhondu Bai. 

[19 Bom. 276 

17. — Civil Procedure (1882), s. 311 — Ir- 

regular ity —Omissum to bring in representatives of 
deceased judgme^it-debtor — Absence of a guardian 
ad litem ” for minor — Adult judgmemt-debtor de- 
scribed as minor.] In a mortgage decree 31 was one 
j of the judgment-debtors, and the guardian ad litem 
\ of two of the other judgment- debtors, viz., J, 

; her minor daughter, and 77, another person, wrong- 
ly described as a minor. After the decree was- 
i made absolute proceedings were taken in execu- 
i tion, bub upon payment of a part of the decretal 
I amount the sale was stayed. M then died, and,, 
i although her heirs were some of the other judg- 
I ment-debtors, no one was brought on the record 
1 as her representative, and no one appointed guar- 
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(5) INVALID SKUEi^—Gontinued. 

{a) Death of Judohent-Debtor before Sale 
— continued. 

diau ad litem eitSer for J or K. Upoa a fresh, 
application for sale in which the parties were 
described as iu the decree, the sale was held. An 
application under s. 311 of the Civil Procedure 
Cod« (1882), was then made on behalf of J and K 
to set aside the sale : — Held, that the omission to 
bring in the representatives of the deceased judg- 
ment-debtor did not vitiate the sale, ^hco Pra- 
sad V. Hlra Lai, I. L. R. 12 All. 440 ; Ala v. 
JDliondu Rai, I. L. li. 19 Bom. 276, referred to. 
Krlslmayya v. Unnessa Begum^ I L R. 15 Mad. 
399, not followed. Romeshurry JDasi v. BurgaPass 
Chatterjee, 7 0. L. R. 85, distinguished: — Held, 
also, that neither the absence of a guardian ad 
litem for J, nor the description of K as a minor, 
affected the validity of the proceedings. Taqui 
Jan V. OhaidulLa, I, L. R. 21 Calc. 866, referred 
to. Net Lall Sahoo v. Kareem Bux. 

[23 Calc. 686 

18. — Death of judgmentalebtor after decree but 
before execution— Legal representatives not made 
parties to proceedings — Sale in execution icitliont 
notice to legal representatives under s. 248 of 
Civil Procedure Code — Hot ice given to lorong 
persons — Title of purchaser — Right of redemption 
— Limitation — Civil Procedure Code (1877), ss. 
234, 2±8 and 311.] On the 28th March, 1877, 
iYmortgaged certain property to the defendant. 
On th| 27th June, 1877, one H obtained a 
money-decree against N, but before it could be 
■executed, N died leaving all his property to his 
■daughters, the plaintiffs. On the 22nd November, 
1878, H applied for execution against iV, deceased, 
by his heir and nephew II. R appeared and 
stated that he was not the heir, but that the heirs 
of N were his daughters, the plaintiffs. The 
plaintiffs, however, were not made parties to the 
execution proceedings, nor were notices served 
on them under s. 248 of the Civil Procedure Code 
(Act X of 1877). The execution-proceedings 
were continued, and the mortgaged property Wiis 
sold on tne 9th June, 1880, ai],d was bought by 
the defendant (the mortgagee) subject to his 
mortgage. The sale was confirmed, and a certi- 
ficate of sale was duly issued to the defendant, 
who got formal possession ou the 11th October, 
1880, he being already in possession as mortgagee. 
In 1889 the plaintiffs sued the defendant to re- 
deem the mortgage. It was contended that the 
defendant having purchased at a Court-sale was 
entitled to the property free from the claim of 
the plaintiffs. The case first came before Farran, 
C, J.j and Parsons, J., who differed in opinion, 
FaRRAn, C. j., holding that the sale- proceedings 
were not absolutely null and void by reason of 
the want of notice of execution to the represen- 
tatives, but they were valid until set aside by a 
suit brought for that purpose, which suit had 
■never been brought, and that the plaintiffs had 
therefore lost their right to redeem, and Parsons, 
M., being of opinion that the sale was null and 
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— continued. 

(5) INVALID SALES — continued. 

{a) Death of Judgment-Debtor before Sale 
— concluded. 

void, and therefore that the plaintiffs were 
entitle! to succeed. The case was then referred 
to three other Judges of the Court : — by 

Candy and Jardine, JJ., that even as.suraing* 
that the execution proceedings and sale had con- 
veyed an absolute title to the pnrcha'^er, the 
present suit, which was brought within twelve 
years of the sale, did in effect challenge the sale, 
and that the plaintiffs were therefore entitled to 
redeem : — Held, by Ranade, J., that in respect 
of the plaintiffs, who were not parties, the sale- 
proceedings were invalid and null, and without 
jurisdiction ; that the auction-purchaser acquired 
no rights under his certificate of sale as against 
these legal representatives, and that as against 
them he could only claim title by adverse pos- 
session not falling short of twelve years. As the 
present suit was admittedly brought within 
that period it was maintainable. Erava v, 
SlDRAMAPPA PASARE. 

[21 Bom. 424 

fb) Decree Satisfied before Sale. 

19. — Order for sale and sale in execution under 
a decree previously satisfied.'] An order for sale 
and a sale under such order are ultra vires and 
nullities if the decree which is ordered to be exe- 
cuted has been satisfied by payment into Court of 
the decretal money before the order is made, 
Chunni V . Lala Ram. 

[16 All. 5 

20. — Sale in execution of decree already satisfied 
— Bond fide purchaser at such sale — Right of such 
purchaser.] Where a person, a stranger to the 
proceedings, purchases property bond fide at an 
auction-sale held in execution of a decree, the sale 
to him cannot be set aside on the ground that the 
decree had already been satisfied out of the Court 
at the time the sale was held. Rewa Maliton v. 
Ram Kishen, I. L. R. 14 Calc. 18; L. R. 13 I. A. 
106 : and Mothura Hohun Qhose v. Ahhoy Kumar 
Hitter, I. L, R. 15 Calc. 557, followed. Yell.a.ppa 
V . Ramchandra, 

[21 Bom. 483 

(t^ Execution against Property not 
Covered by Decree. 

21. — Sale of property (f person not party to exe- 
cution-proceedings — Joint decree executed against 
separate property — Decree against Itarnavan on 
tarwad debt before partition — Execution against 
one of the sharers after partition,] The harnavan 
of a Malabar tarwad borrowed money for pur- 
poses which rendered the debt binding on the 
tarwad. The creditor obtained a decree against 
the harnavan in 1879, In 1882 a partition of the 
tarioad property took place. In 1891 property 
which had fallen on partition to the present 
plaintiff’s share was attached and brought to sale 
in execution of the decree of 1879. He was not 
joined as a party in the execution-proceediiigs ; — 
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SALE IN EXECUTION OP DECREE 

continued. 

(5) INVALID SALES— 

(c) Execution against Property not Covered 
BY Decree — concluded. 

Held^ in a snib to set aside the sale in execntion 
of the decree, as invalid, that the sale did not 
bind the plaintiff. Sankara y. Xelii, I. L. R. 14 
.Mad. 29, referred to. KuNHrAPPA Nameiar v. 
Shridevi Kettilamma, 

[18 Mad. 451 

22. — Decree against harna/can of tarioad on tar- 
wad debt before partition — Eosecution against one 
of the sharers after partition — Joint decree execu- 
ted against separate property In a suit for de- 
claration that certain land was nob liable to be 
attached in execntion of a decree obtained in 
1880, it appeared that the decree was passed 
against the judgment-debtor as karnavaii of a 
Malabar tarwad, and that it was for a debt in- 
curred for purpose.s binding on the tarwad. In 
1882 a partition deed had been come to between 
the members of the tarioad under which the pro- 
perty in suit had been allotted to the plaintiff: — ^ 
Seld, that the state of things when the debt was 
contacted must be looked to, and at that time the 
karnaran was competent to bind all the mem- 
bers of the tarwad. Any subsequent arrangement 
in the family could not affect their obligation to 
the creditor who was nob a party to it. The 
plaintiff’s property therefore was liable notwith- 
standing the partition. Krishnan Nambiar v. 
Krishnan Naib. 

[18 Mad. 452 note. 

{d) Fraud, 

23, — Civil Procedure Code (1882), s. 311 — 
Ground for setting aside sale or otherwise — Effect 
of fraud to which auction-purchaser is no party 
A judgment-debtor cannot have a Court-sale sec 
aside on the ground of fraud in the absence of 
proof that the auction-purchaser was a party to 
the fraud, and that the fraud came to the judg- 
ment-debtor’s knowledge subsequent to the con- 
firmation of the sale. Abbubaker Saheb v. 
Mohidin Saheb. 

[20 Mad. 10 

(e) Want op Jurisdiction. 

2A,— Civil Procedure Code (1882), 28.5 and 

29)0— Concurrent decrees — Distrihution of assets 
among several decree-holders—Sale in execution 
by inferior Court of property while under an at- 
taclment issued by superior Court. 1 On the 9th 
October, 1891, A obtained a decree against R in 
the Court of the first class Subordinate Judge 
of Surat. On the 13th October, 1891, G also 
obtained a decree against D in the Court of the 
second class Subordinate Judge at Surat and 
immediately, viz., on the 16th October. 1891, 
applied for execution. B's property was conse- 
quently attached on the 18th October, 1891. 
On the 7th July, 1892, an order for sale was made, 
and the proclamation of sale was issued on the 
19th July, 1892. The 17th August was.fixed as the 
date of the auction-sale. On the 23rd July, 1892 
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continued. 

(5) INVALID SALES — conthmed. 

(c) Want of Jurisdiction — continued. 

A applied to the first class Subordinate Judge 
for execntion of his decree of the 9bh 6cbober, 
1891, and E's property (with respect to which 
the proclamation of sale had been already issued 
by the second class Subordinate Judge) was 
attached on the 14th August, 1892. Threecdays 
later, however, viz., on the 17th August, 1892, 
the property was sold under the decree of the 
second class Subordinate Judge. A then applied 
to the second class Subordinate Judge to set 
aside the sale on the ground that it was invalid 
under s. 285 of the Civil Procedure Code (Act XIV 
of 1382), having been made while the attachment 
levied by the first class Subordinate Judge was 
pending, and on the second class Subordinate 
Judge’s refusal to do so, A applied to the High 
Court under its extraordinary jnrisdictiou ‘. — Held,. 
that the sale was good. Naranji Morarji %\ 
Haridas Navalram. 

[18 Bom. 458 

2lB. — Civil Procedure Code (1882), s. 385 — 
Money attached in execution in two Courts — ^ 
'^Gourt of highest grade ” — Munsifs Court — 
Small Cause Court.} In the North-Western' 
Provinces the Court of a Munsif must, for the 
purposes of s. 285 of the Code of Civil Procedure, . 
be regarded as of a higher grade than a Court of 
Small Cause.s. So held by Edge, 0. J., Tyrrell, 
Burkitt and Aikman, JJ. (Knox, J., dissen^ 
tiente). Per Knox, J.~The respective functions 
of a Munsif’s Court and of a Court offs.Small 
Causes in the North-Western Provinces are such 
that the Courts do not admit of the comparison 
implied by the term “grade” being instituted 
between them for the purposes of s. 285 of the 
Code of Civil Procedure, Ballu Rai\i v. Rag-hu- 
BAR Dial. 

[16 All. 11 

23.—‘He?igal, iV-TV. P.,and ^ssain Civil Courts 
Act (XII 0 / 1887), 5. 13, cl. d—Givil Procedure 
Code (1882), s. 26— Transfer of civil case.] 
A suit on a mortgage-bond, praying for decree 
for sale, was transferred under s, 25 of the Civil 
Procedure Code from the Court of the second 
Subordinate Judge to that of the third Subor- 
dinate Judge in the district for trial in that 
Court. The suit was decreed, and au order 
for sale was passed by the third^ Subordinate 
Judge. After the sale, au application was made 
to set it aside on the ground, i)iter alia, 
tha,t the Court of the third Subordinate Judge 
had no jurisdiction to sell the property, it 
being within the local jurisdiction of the second 
Subordinate Judge’s Court, The jurisdiction.' 
of the third ' Subordinate Judge to try the 
suit WSL3 not questioned ‘.—Held, that s. IB, cl. 3 
of the Bengal, North-Western Provinces and 
Assam Civil Courts Act (XII of 1887) dealt 
with matters of this description, and the Court 
which passed the decree and the order for sale- 
had jurisdiction to hold the sale. Prein Chasid 
Day V, Mohhoda Debi, 1. L. R, 17 Calc- 699,.. 
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(5) INVALID SALES — contimied. 

{e) Want op Juridiction— 

distinguished ; Gopi Mohan Roy v. Doybaki 
Sen, !• L. II. 19 Calc. 5 ; and Tincowrle 
DebyaY. Skih Chand-ra Pal Cliowdlmry, I. L. K. 
21 Calc. 639. referred to. jAasBNATH Sahai v. 
Dip Rani Koer. 

[22 Calc. 871 

Tingouri Dsbya V. Shib Chandra 
Pal Chowdhury. 

[21 Calc. 639 

27. — Givil Proced are Code {ISS2), s. 285 — Attach- 
ment of the sa me loropevty by two Courts of different 
grades.~\ The operation of s. 285 of the Code 
of Civil Procedure is not affected by the fact that, 
prior to the attachment made by the Court of 
higher grade, proceedings subsequent to attach- 
ment may have taken place in the Court of lower 
grade in execution of the decree of that Court. 
Badri Prasad v. Saran Lai, I. L. R. 4 AIL 359 ; 
Aghore Lath v. Shama Sundarl, I. L. R. 5 All. 
615 ; and Muttaharyppa^i Chetti v. Mathurama- 
linga Chetti, I. L. R. 7 Mad. 47, referred to. 
Balkishen V, Narain Das, 

[18 All. 348 

28. — Attachment and proclamation of sale in 
execution of decree of Small Cause CoiLvt — Sub- 
sequent application for execution of decree of frst 
class Subordinate Judge — CbCil Procedure Code 
(1882), s. 285— Sale by inferior Court of property 
lohile under attachment issued by Superior Court'] 
G ‘obtained a decree against 31 in the Small 
Cause Court of Surat, and in execution he attach- 
ed a debt due to 31. and a proclamation of sale 
was duly issued. Before the sale took place, 
however, oue A" applied to the first class Subor- 
dinate Judge for execution of a decree which he 
had obtained against 31 in that Judge’s Court, and 
the same debt was then attached. The proceed- 
ings, however, under the Small Cause Court 
decree were continued, and the debt was sold in 
execution and was purchased by the applicant : — 
Meld, following I’harawji hdorarji v. Haridas 
jVavalram, I. L. R, 18 Bom. 453, that the sale by the 
Small Cause Court was not rendered invalid by 
the subsequent proceeding in the first class 
Subordinate Judge’s Court, The term ‘'grade” 
in s. 285 of the Civil Procedure Code (Act XIV 
of 1882) has the same meaning as it had in 
s. 5 of the Code (Act VIII of 1.859), — that is, it 
depends npon “ the pecuniary or other limita- 
tions” of the jurisdiction of the particular Court, 
and therefore, as s. 285 is applicable to Small 
Cause Courts, the Small Cause Court is inferior 
in grade to the Court of the first class Subor- 
dinate Judge. Turmuklal Harkisanrai v. 
Kalyandas Khushal. 

[19 Bom, 127 

29. — Decrees of different Courts against same 
judgment-debtor— Leave given by both Courts to 
judgment-debtor to raise amo2int by private sale — 
Civil Procedure Code (1882), s, 305 — Confirmation 
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— continued. 

(5) INVALID SALES — continued, 

{e) Want of Jurisdiction — concluded, 

of such sale by one Court — Subsequent application 
for confirmation to other Court.] P obtained a 
decree against V in the Court of the second class 
Subordinate Judge at Sauudatti. He applied 
{darhhast of 1893) for execution, but V on the 
19th April, 1893, obtained permission, under s, 305 
of the Civil Procedure Code (Act XIV of 1832), 
to raise the amount of the decree by private 
sale on or before the 6th June, 1893, the day fixed 
for the sale. She obtained a certificate of leave 
under s. 305. Another decree was obtained against 

V in the Court of the first class Subordinate 
Judge at Belgaum by one R, and he attached in 
execution {darlihast 351 of 1892) the same lands, 
which were already attached by the Sauudatti 
Court. From the Belgaum Court, however, V also 
obtained a certificate under s. 305 of the Civil 
Procedure Code, on 22nd April, 1893, authorising 
a private sale. Relying on these two certificates 

V sold the lands under attachment to the appli- 
cant A for Rs. 2,000 by deed dated the 25th May, 
1893. On the 28th June, 1893, A applied to the 
first class Subordinate Judge in Belgaum, under 
s. 305 of the Civil Procedure Code, for confirma- 
tion of the sale, and that the purchase-mouey 
paid by him should be distributed as follows, viz,, 
Rs. 518-14- i in satisfaction of the decree of 
the Belgaum Court, Rs. 128-7-10 in satisfac- 
tion of the decree of the Sauudatti Court, and 
the balance, Rs. 1,352-10*0, to be paid to V. 
The Court of Belgaum granted the application, 
and directed that the above sum of Rs. 128-7-10 
should be paid iuto the Court of Sauudatti. On 
the 17th July, 1893, A applied to the Court 
Sauudatti to coufirm the sale already confirmed 
by the Belgaum Court, and he brought iuto Court 
the said sum of Rs. 128-7-iO. On the 19bh June, 
1893, while the above proceedings were going 
on, a third decree-holder (che opponent) had 
applied to the second class Subordinate Judge 
at Sauudatti for execution of his decree. He 
objected to the confirmation of the sale applied 
for by the applicant. The Subordinate Judge 
allowed the objection and refused confirmation 
of the sale. The applicant then applied to the 
High Court under its extraordinary jurisdiction : — 
Meld, that the Judge of the Belgaum Court had 
concurrent jurisdiction to sell and confirm the 
sale notwithstanding the execution, and leave 
to sell by the Sauudatti Court. The application to 
the Saundatti Court by A was therefore super- 
fluous and ought to have been rejected, inasmuch 
as the sale had already been confirmed by a 
competent Court {viz,, the Court of Belgaum), 
and nothing further remained to be done iu 
regard to it. And ANAPA v. Bhimrao Anna Jr. 

[19 Bom. 539 

(/) Sale pending Appeal. 

30 . — Decree settmg aside sale— Second sale pend^ 

ing appeal to which decree-holder not made party 

Confirmation of fix st sale in appeal-^P urchasers 
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—continned. 

(5) INVALID SALES — conceded. 

(/) Sale pending 

of the same ^property in executio7i of decree^ 
Po'iority hetioeen — Laches of appellant in 7iot 
obtaining stay of exec7btwn.'\ A sale in execution 
of a mortgage decree was set aside, and the 
auction-purchaser appealed to the High Court 
without making the decree-holder a party to the 
appeal. The decree-holder applied for a fresh 
sale, and at a second sale held pending the appeal 
purchased the property and obtained possession. 
On appeal to the High Court the first sale was 
upheld, and an order passed confirming the sale. 
In a suit by the decree-holder purchaser at the 
second sale : — Held, that the effect of plaintiff’s 
nob being made a party to the appeal is practi- 
cally the same as if he had not been a party to 
the suit ; — Held, also, that the plaintiff was nob a 
party to the subsequent proceedings and could 
nob be said to have bid at the sale with the effect 
of those proceedings hanging over his head. Jan 
Ali V. Ja7i Ali Chowdliry, 1 B. L. R. A. C. o6 ; 
10 W. B. 154, referred to: — Held, that the defend- 
ant could have applied to the High Court for stay 
of execution, and if the execution had been 
stayed, the present litigation would nob have 
arisen. Gonesh Pebshad v, Pazul Emam Khan. 

[23 Calc. 857 

(6) SETTING ASIDE SALE. 

{a) General Cases. 

31. — Clml Procedui'e Code (1882), . 5 . olOA.(^)— 
Hight of yndgmcnt-debtoi' to set aside sale on depo- 
sit of the amount of debt — Poundage money — Costs.l 
A judgment-debtor, whose land had been sold in 
execution, is entitled to have the sale set aside 
under the Civil Procedure Code, s. 310A {a), if he 
deposits 5 per cent, of the purchase-money, includ- 
ing that deducted by the Court for poundage, and 
fulfils the requirements of cl. (&), even though 
somethiug more cn account of the poundage was 
recoverable from him under the head of costs. 
Muthl Ayyar V. Ramasami Sastaial. 

[20 Mad. 158 

32. — Sale nnder mortgage decree—Sale in execu- 
tion of a 7noney decree, Effect of, before the sale 
ill execution, of mortgage decree conjiimied—Gode 
of Civil Procedure (1882), 5 ^. 310A, 311 a7id^\2 
—Effect of sale oiot behig set aside either umder 
ss. 3 iO A ZD' 311 of the Code.'] A certain property 
W'as sold on the 16th August, 1895, in execution of a 
mortgage decree, dated the 9bh December, 1892, and 
was purchased by A. In the meantime an eight- 
anna share of the said property was sold in exe- 
cution of a money-decree and was purchased by 
R on the 22ud May, 1893. On the 10th September, 
1895, the judgment-debtor applied to set aside the 
mortgage sale under s. 311 of the Code of Civil 
Procedure, aud, on the 14th September. 1895, a 
similar application was made by R. On the 28th 
March, 1896, both these applications came on for 
hearing before the Subordinate Judge who passed 
no order; and on the same date R presented a 


SALE IN EXECUTION OF DECREE 

— continued^ 

(6) SET riNG ASIDE SALE- —continued , 

(«) General concluded, 

petition asking the Court to set aside the sale held 
in execution of the mortgage ddtsree, upon ^ay- 
meptby him of the mortgage money, with interest 
and costs, and also to declare that he might be 
entitled to redeem the property.^ On the 30th 
March, 1895. the Subordinate Judge allowed the 
petition and ordered the sale to be set asi^e 
upon the aforesaid terms : — Held, that, inasmuch 
as under s. 312 of the Code of Civil Procedure, A 
was entitled to have an order confirming the sale 
of the 16th August, 1895, unless the sale were set 
aside under s. 3 10 A or s. 311 of the Code of Civil 
Procedure, and, as the sale was not set aside under 
either of those sections, the Court below had no 
jurisdiction to set aside the sale upon payment 
by the applicant of the mortgage money with 
interest and costs. Birj Mohan Thalmr v. lima 
Nath Ghowdhry, I. L. R. 20 Calc. 8, referred to. 
Khetter Nath Biswas v. Faizuddin Ali. 

[24 Calc. 682 

{b) Irregularity. 

33. — Procedure Code (1882), s. 311 — Ap~ 
plicatioTh to set aside a sale of a tenure by a 
purchaser from the yadginent- debtor prior to at- 
tachment.'] A person who claims to be a pur- 
chaser of a tenure prior to attachment from a 
judgment-debtor whose interest in the tenure 
has been sold in execution of a decree for its own 
arrears of rent, is entitled to apply, under s. 311 
of the Code of Civil Procedure, to set aside the ?ale. 
A.wmtannissa Begum v. Ashruff AZL I* hi- E. 16 
Calc. 488, distinguished. Aubhoya DassI i\ 
PUDMO LoCHUN MOXDOL. 

[22 Calc. 802 

34. — Civil Procedure Code (1882, as amended by 
Act V of 1891), s. 'dlOA — Judgment-debtor under 
decree on mortgage passed under~-Transfer of Pro- 
perty Act, s. Effect of formep application by 
other Judgment-debtor under s, 3dl of the Civil 
Procedure Codef^ The judgment-debtor in a 
mortgage decree passed under s. 88 of the Transfer 
of Property Act (IV of 1882) may apply to set 
aside a sale under the provisions of s. 310A of 
the Civil Procedure Cole (XIV of 1882, as amend- 
ed by Act V of 1894). After the rejection by the 
lower Court of an application under s. 310 A 
judgment-debtors other than the applicant made 
an application under s. 311 of the Code: — Held, 
that the present application under s. 310A was 
not barred by reason of the proviso to that section, 
Ashruf Ali Ghowdhry v. Net LalSahu. 

[23 Calc. 682 

35. — Code of Civil Procedure (1882), ss. 310 J, 

and ^\\ — Meaning of the loords, shall not 

be entitled to make an application under this 
section'' in the proviso of s, 310.4 — Cfiil Procedure 
Code Ame7id'ment Act ( V of 1894),] The words “ he 
shall not be entitled to make an application under 
this section” in the proviso of s. 310A do not 
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mean merely “ he shall not he able to present an 
app^cation” urffier the section, but the word nialte 
means “ carry on” rr “ prosecute.” In a case 
where, after an application under s. 810 A of the 
Code of Civil Procedure, another application was 
inade under s. 311 of the Code, the applicant was 
not entitled to have the benefit of the former 
section, Rajendra Nath Haldar r. Nilratan 
Mitter. 

[23 Calc. 958 

36.^ — Girll Procedure Code (1882), s. 311 — Ap- 
lillcation hy jJGvson not party to decree.'] Land 
having been sold in execution of decree, one 
claiming that it had been held by the judgment- 
debtor lenami for him, applied tUat the sale be 
cancelled under s. 311. He was not a party to 
the decree, and on that ground his petition was 
dismissed : — Held that the fact of the petitioner 
being a stranger to the decree did not preclude 
him from obtaining the relief sought under s. 311. 
Timmanna Banta V. Mahabala Bhatta. 

[19 Mad. 167 

Z*7*—Givil Procedure Code (1882), s. 311—Ay;- 
plication to set aside sale in execution — Plea to 
jurisdiction of Cow't to sell — Civil Procedure Gode^ 
s. 320.] Held, that in an application under s. 311 
of the Code of Civil Procedure to set aside a sale 
in execution of a decree, it is not competent to the 
applicant to raise, nor to the Court to entertain, 
any plea to the jurisdiction of the Court execut- 
ing the decree, as, for example, a plea that the 
property sold, or part of it, was ancestral and 
ought to have been sold in accordance with the 
provisions of s. 320 of the Code. Shirin Begam 
2?. Agha Ali Khan. 

[18 All. 141 

ZS.—l7i'Sanity of judgment -delator intervening 
Ijcfore sale — Xecessity to gpvove sulastantial injury 
— Givil Procedure Code, 5. 311,] A suit was brought 
by Kto have it declared that the sale of his 
property in execution of a decree was void owing 
to the fact that sub.sequeut to decree and prior to 
sale, he had been declared insane under Act XXXV 
of 1858 The second defendant was the auction- 
purchaser: — Held by Best, J., that objection could 
be taken under s. 311, Civil Procedure Code, on the 
above ground before the sale had been confirmed 
■and certificate granted : — Held by Subramanya 
Ayyar, j., that these facts only amounted to a 
material irregularity within s. 311. Civil Proce- 
dure Code, and that the plaintiff must prove 
substantial injury. Narayana Kothan v. 
Kalianasundaram Pillai. 

[19 Mad. 219 

39. — Omission to attach property — Decree on 
mortgage.] The omission to cause an attach- 
ment to be made in execution of a decree for the 
realisation of a mortgage debt, does not affect the 


SALE IN EXECUTION OP DECREE 
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(6) SETTING ASIDE continued. 

(b) Irregularity — continued. 

validity of a sale of the mortgaged property in 
execution of such decree. Tincouri Debya v. 
Shib Chandra Pal Ohowdhury. 

[21 Calc. 639 

MUNIAPPA NAIK V. SUBRAMANIA AYYAN. * 

[18 Mad. 437 

40. — Sale in execution held in pursuance of an 
attachment inade under a lorong section of Givil Pro- 
cedure Code — Civil Procedure Code., ss. 268 and 274 
— Irregularity in at tao Jin lent.] Held that a sale 
of the mortgagee’s rights under a mortgage duly 
held and confirmed was effectual to pass the 
mortgagee’s rights to the auction- purchaser, even 
though the abtachmeut subsequent to which such 
.sale was held might have been made under a 
wrong section of the Code of Civil Procedure. 
Balhrishna v. Masnma Blbi. I. L. R 5 All. 142 ; 
L. R, 9 I. A 182 ; Jf/ahadeo Diibey v. Bhola Nath 
Dichit, I. L. R. 5 All. 86 ; Ruin Ghand v. Pltani 
Mai. I. L. R. 10 All. 506 ; and Karim-un-nlsa v, 
Phul Cliand^ I. L. R. 15 All. 134. referred to. 
Sheo Charan Lal V, Shbo Sewak Lal. 

[18 All. 469 

^l.—Givil Procedure Gode (1882), 311 — Dis- 

suading persons from bidding — No nails closure 
amounting to fraud.] A creditor had obtained 
a decree on the footing of a mortgage and in 
execution brought the property of his judgment- 
debtor to sale. At the time of sale the decree- 
holder, who had obtained leave to bid, enter- 
ed into an agreement with P to the effect that 
if P would dissuade other persons from bidding, 
he (the decree-holder) would purchase the whole 
property for Rs. 83,000 and convey it on certain 
terms to P. P thereupon exerted his influence and 
succeeded in persuading would-be purchasers from 
bidding and. in consequence, the property was sold 
on the 1 1th April 1891 for Rs. 83.000 which w^as a 
little more than half its actual value. The sale 
was confirmed on the 29th June, 1891, and the 
judgment-debtor who at the time of the sale 
was a minor under the Court of Wards, attained 
his majority.on the 2l8t April, 1891, and filed this 
petition praying to set aside the sale on the lothi 
May, 1894 '.—Held, that the omission on the part 
of the decree-holder to disclose the agreement to 
the Court amounted to a fraud upon the Court 
entitling the judgment-debtor to say that in 
point of law no leave to bid was granted and 
that the withholding of information is no less a 
ground for cancelling a sale than actual misre- 
presentation on the part of the applicant who 
becomes the purchaser, and that therefore the 
sale must be set aside. Jayinilabdin Ravuttan 

ViJIA RaGUNADHA AyYARAPPA MaIKAN 
Gopalar. 

[19 Mad. 315 

42. — Civil Procedure Code (1882), ss. 31 1 and 224 
— Omission to transmit certificate to Court exe- 
cuting decree."} The omission to transmit to the 
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Court executing the decree the certificate re- 
quired by s. 221, Civil Procedure Code, is a mere 
irregularity which would not vitiate the sale. 
Abbubaker Saheb V, Mohidin Saheb. 

" [20 Mad. 10 

43. — Giuil Procedure Code (1882), ss, 290 Cb7id 311 
— Material irregularity — Proof of srilostantial in- 
jury.^ The non-compliance with the requirement 
of s. 290 of the Civil Procedure Code that before 
sales of immoveables in execution of decree, 
thirty days should intervene between proclama- 
tion and sale, is a material irregularity within 
the meaning of s. 311. But its effect is not to 
make the sale a nullity without proof of sub- 
stantial injury thereby to the judgment-debtor. 
As to this the latter section requires affirmative 
evidence. Tasadduk Rasul Khan v, Ahmad 
Husain. 

[21 Calc. 66 
[L. R. 20 I. A. 176 

44. — Givil Procedure Code s, 311 — Apyli’ 

cation to set aside sale in execution — Proof of 
substantial injury,^ It is not sufficient for an 
applicant under s. 311 of the Code of Civil 
Procedure, to show that there has beea material 
irregularity in publishing or conducting a sale, 
and that a price below the market value has been 
realised ; but he must go on to connect the one 
with the other, that is, the loss with the ir- 
regularity as effect and cause, by means of direct 
evidence. Tassaduli Rasul Khan v. Ahmad 
Husain^ I. L. R. 21 Calc. 66, referred to. Jagan 
Nath r. Makund Prasad. 

[18 All. 37 

45. — Civil Procedure Code (1882), s, 311 — Aypll' 
cation to set aside sale in execution — Proof of sub ‘ 
stantial injury.'] Held, that in an application 
under s. 311 of the Code of Civil Procedure to set 
aside a sale in execution of a decree, it is neces- 
sary for the applicant to show not only that there 
has been a material irregularity in publishing or 
conducting the sale, but also that substantial 
injury had been sustained in con-sequence of 
such material irregularity. Arunachellain 
Arunacliellam. I. L. R. 12 Mad. 19 ; and Tasadduh 
Rasul Khanv. Ahmed Busam, I. L. R. 21 Calc. 66, 
referred to. Shirin Begam v, Agha Ali Khan. 

[18 All. 141 

46. — Material irregularity — Code of Civil Pi'o- 
ceduve (1882), ss, 291 and> 311 — Sale at inadequate 
gjrice owing to hour of sale not being fixed.] 
Where a debtor’s property under attachment had 
been ordered to be sold at a fixed date, after the 
disposal of a certain claim thereto made under 
&. 278 of the Code of Civil Procedure, but no 
hour had been fixed for the sale as required by 
8, 291, and the property was sold at a very 
inadequate price by reason of the paucity of bid- 
ders : — Held, affirming the decision of the Sub- 
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ordinate Judge, that there had been material 
irregularity causing substantial '^injury to '’the 
debtpr : and that it is sufficient under s. 311 of 
the Code, if the evidence, though not direct 
evidep.ee,” shows that the injury was a necessary 
result of the irregularity complained of. lassa- 
dull Rasul Khan v. Ahmed Husain^ 1. L. R. 21 
Calc. 66 ; L. R, 20 I. A. 176, explained. Surno 
Moyeb Debt r. Dakina Ranjan Sanyal, 

[24 Calc. 291 

47. — G'lvil Procedure Code (1882), ss, 291 and 311 
— Material irregularity — Substantial loss — Inade- 
quacy of price.] Where a material irregularity 
is proved to have occurred in the conduct of a 
Court-sale, and it is shown that the price realised 
is much below the true value, it may ordiuarily 
be inferred that the low price was a consequence 
of the irregularity even though the manner in 
which the irregularity produced the low priceibe 
not definitely made out. When a sale is adjourn- 
ed under s. 291, the provisions of that section 
must be follov/ed with exactitude. Venkata- 
SUBBARAYA CHETTI V. ZAIMINDAR OF KARVETT- 
NAGAR 

[20 Mad. 159 

{e) Rights of Purchasers. 

48. — Recovery of purchase-money — Portion oftli e 
property sold belong 'mg to a stranger — Civil Pro- 
cedure Godefl^^2), ss. 313, 315 and 316 — Rights 
of purchaser — Warranty of t'ltle.] Where a 
Court-sale in execution of a decree is nob 
vitiated by fraud, the only extent to which 
the purchaser can claim relief is that indicated 
by s. 315 of the Civil Procedure Code. The effect 
of ss. 313, 315 and 316 of the Code is that the 
right, title and interest of the judgment-debtor 
passes to the purchaser at a Court-sale subject, 
however, to the condition that the.purchaser may 
recover back his purchase-money when he finds 
that the judgment-debtor has no saleable interest 
at all. The implied warranty of title in respect 
of sales by private contract cannot be extended 
to Court-sales except so far as such extension is 
justified by the processual law in India, viz., by 
s. 315 of the Civil Procedure Code. Porab Ally- 
Khan V. Ahdool Azeez. L. R. 5 I. A. 116, followed. 
SUNDARA GOPALAN V. VeNKATA VaRADA 

Ayyangar. 

[17 Mad. 228 

49. — Return of purchase-money when judgment- 
debtor found to have no saleable interest in pro- 
qoerty sold — Procedure for finding the fact of his 
having no interest^JYotice to judgment- or editor — 
Parties— Civil Procedure Gode, ss. BIB, 315 and 
622 — Superintendence of High Gourt.] One V 
obtained a decree against A, and in execution 
sold certain land which was purchased by E, who 
got a certificate of sale, and obtained possession. 
Subsequently the land was claimed by one B, 
who sued A, the judgment-debtor, and E, the 
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auction-purchaser, to set aside the sale and 
establish his fltle to the land. He succeeded in 
his suit, and in execution gob possession cf the 
land. Thereupon E (the auction-purchaser) ap- 
plied under s. 315 of the Civil Procbduro Code 
,(XIV of 1882) for a refund of his purchase- 
money, and the Subordinate Judge made an order 
directing V, the decree-holder, to repay it. P" con- 
tended that he ought nob to have been ordered 
to refund the money without having an oppor- 
tunity of proving that the property had been 
properly sold in execution of his decree against 
A, and that, as he had not been made a party to 
-B’.s suit, he had had no opportunity of doing this. 
On application to the High Court, held, that 
the order of the Subordinate Judge for the restitu- 
tion of the purchase-money was wrong. Section 
315 provides that the purchase-money paid at 
an execution-sale is to be returned when it is 
found that the judgment-debtor has no saleable 
interest in the property sold. It does not pre- 
scribe how the fact is to be ascertained, but the 
conclusion from s. $13 as well as from general 
principles is that it must be a finding on some 
proceedings to which the judgment-creditor was 
a party, or at any rate of which he had notice. 
In the present case there was no finding on 
which the Subordinate Judge could base bis 
order for the restitution of the purchase-money. 
Yithoba V. Esat. 

[18 Bom. 594 

S'Alb-proobeds. 

, Distribution of. 

See COLLECjTOPw 

[16 Ail. 1 

See Oases under Sale in Execution 
OP Decree— Distribution of Sale- 
Proceeds. 

See Execution of Decree— Transfer 
OP Decree for Execution and 
Power of Court, &c. 

[18 Bom. 61 

See Sale in Execution of Decree- 
Invalid Sales — Want of Juris- 
diction. 

[18 Bom. 45S 

of sale by one of several co-par- 
ceners. 

See Hindu Law — Partition — Pro- 
PER'JY Liable TO Partition. 

[18 Mad. 73 

SALSETTE, LAW APPLICABLE IN. 

— Christian inhabitants of the Island of Salsette 
— Go 7 iverts f rom Hinduism to Ghristia.nity — Succes- 
sion to property before Succession Act — Ponmoyeoii- 
ture — Hindu law, how far applicable — Manager of 


SALSETTE, LAW APPLICABLE IN 

— contiimied, 

family — Mortgage by manager loheii binding on 
family property —Suit for redemption of mort- 
gage — Sale in execution of decree — Piirchaser^Riglits 
of—Eoiuer of Christian inhabitant of Salsette to 
nuike a loill dealing loitli his share in ancestral 
property The law of a conquered territory conti- 
nues in force until altered by the Crown or the 
Legislature. The Island of Salsette was conquer- 
ed from the Marathas by the British iu 1774, and 
the law of succession for the Christian inhabitants 
of the island remained unaltered until the passing 
of the Indian Succession Act (X of 1865). Until 
that Act was passed, the law of primogeniture 
was not in force among the Christian inhabitants 
of Salsette. In the absence of a widow and 
daughter, the sons took the property of their father 
in equal shares. Queere : Whether they did so 
under the Hindu law or the Portuguese law, or by 
force of usage existing among them. A mortgage 
of certain property was made in 1875 by the eld- 
est of three brothers, P, M and E, who were* 
Christian inhabitants of the Island of Salsette. 
They had inherited the property from their father, 
who died in 1840. ■ The family had originally 
been a Hindu family, but had been converted to 
Christianity. ^ died in 1876, and J/died in 1883, 
bequeathing his iatere.sfc in the property to his 
nephew, the plaintiff, who was P's son. In that 
year (1883) the mortgagee sued P alone upon the 
mortgage and obtained a decree which he after- 
wards assigned to the defendant, who sold the 
mortgaged property in execution of the decree,, 
and at the sale purchased the property himself. 
The plaintiff now sued to redeem the property, 
and the question arose (1) whether under the law 
applicable to the Christian inhabitants of Salsette, 
the eldest brother P had succeeded on the father’s 
death to the whole of the family property, and (2) 
if not, then to what extent the mortgage iu ques- 
tion bound the property of the family : — Held (1) 
that the law of primogeniture prior to the passing 
of the Indian Succession Act (X of 1865) did not 
exist among the Christian inhabitants of Salsette, 
and that P, although eldest sou, had not succeed- 
ed to the whole of the family property. He and 
his brothers took equal shares in the property of 
their father. (2) That the mortgage by P had 
been authorised by the family and was for family 
purposes and was binding upon the family pro- 
perty. Although P and his brothers could not be 
regarded as co-parceners under Hindu law, yet, 
having regard to the fact that they were descen- 
dants of converts from Hinduism, among whom 
Hindu usages largely prevailed, the question 
should be treated in much in the same way as if 
the family was still a Hindu family, and the 
Court would not require the same direct proof of 
the manager’s authority to mortgage as it would 
iu the case of an English manager under similar 
circumstances. (3) That the plaintiff was not 
entitled to redeem. What was intended to be 
sold at the sale held in execution of the decree 
upon the mortgage was the whole interest in the 
mortgaged property. The defendant purchased 
that interest subject to the right of the plaintiff 
to show that his share derived from M was not 
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SALSETTB, LAW APPLICABLE IN 

— concluded, 

bound by the mortgage, and he had failed to 
do so. M's share as well as P's had passed 
by the sale. (4) A member of the Christian 
community of the Island of Salsette is entitled to 
deal with his share in ancestral property by will. 
Jalbhai Abdbshih Shet V , Mangel. 

[19 Bom. 680 

SALT, SEARCH FOR CONTRABAND. 

See Escape from Custody. 

[19 Mad. 310 


SALT ACT (XII OF 1882). 

j S. W. — Limitation prescribed for charg^ 

mg xoith offence — Fraud in concealing date ^ of 
offence,'] The provisions of s. 18 of the Limita- 
tion Act of 1877 do not apply to criminal cases, 
and the peremptory terms of s. 11 of the Indian 
Salt Act (XII of 188*2) are not affected by that 
section. Quben-Bmpress v. Nageshappa Pai. 

[20 Bom. 543 


SALT-PANS, LEASE OF. 

See Stamp Act, Sch. II, Art. 13. 

[18 Bom. 546 


SALVAGE. 

, Consolidation of claims for. 

See Practice— Civil Cases — Admi- 
ralty Courts. 

[22 Calc. 511 

SAN AD. 


Grant of 

See Res judicata— Estoppel by Judg- 
ment. 

[17 Mad. 384 
[L. R. 21 1. A. 93 


SANCTION FOR PROSECUTION. CoL 

1. Where Sanction is necessary or other- 


wise ... 1176 

2. Nature, Form, and Sufficiency of 

Sanction ... 1176 

3. Power to Grant Sanction ... 1177 

4. Revocation of Sanction ... 1179 

5. Expiry of Sanction , . 1179 

6. Fresh Sanction ... 1180 


See Compensation— Criminal Cases— 
Compensation to Accused on 
Dismissal of Complaint. 

[22 Calc. 586 

See Penal Code, s. 210. 

[23 Calc. 971 


SANCTION FOR PROSECUTION— 

continued, 

, Application for. 

See Practice— Criminal Cases — Ap- 
provers. 

[^ Calc. 492 

Order for. 

• See Letters Patent, High Court, 
CL. 15. • 

[17 Mad. 105 


(1) WHERE SANOTIOX IS NECESSARY OR 
OTHERWISE. 

1 . — Griminal Procedure Code (1882), s. 195 — 
Abetment of offence — Penal Codecs. 109.] Though 
sanction to prosecute is necessary in cases falling 
under the sections of the Penal Code set forth 
in 8. 195, Criminal Procedure Code, no such sanc- 
tion is required previous to the prosecution of a 
person charged with the abetment of such 
offences. Queen-Empress v, Abdul Kadar 
Sheriff Saheb. 

[20 Mad. 8 


(2) NATURE, FORM, AND SUFFICIENCY OF 
SANCTION. 

2. — Griminal Procedure Code (1882), s. 195 
— Form of sanction for prosecution for false 
evidence — Requisites of a proper sanetion.] A 
sanction to prosecute for giving false evidence 
I should specify clearly the statement alleged to be 
! false, so that the person sought to be charged 
I may be definitely informed what is the criminal 
I act alleged against him. In re Jivan Ambaida^ 

I [19 Bom. 362 


3. — Criminal Procedure Code (1882), s. 195 — 
Necessary contents of application for sanction.] 
An application for sanction to prosecute for 
forgery or perjury must indicate precisely the 
document in respect of which forgery is said to 
have been committed, or must set forth in detail 
the statements alleged to be falser showing the 
place where and the occasion on which such 
alleged false statements were made. Bal*want 
Singh v. Umed Singh. 

[18 All. 203 

4. — Criminal Procedure Code ss. 195 and 
47(5 — Nature of sanction — Sanction granted by 
Court 'Without application being made by the 
parson to lohom it is granted.] A sanction to 
prosecute under s, 195 of the Code of Criminal 
Procedure presupposes an applicatiou for sanc- 
tion, and where no such application is made, a 
Court ought not to take upon itself to grant 
sanction, but should take action in the manner 
provided by s. 476 of the Code. Empress of India 
V. Oobardhan Pas, I. L, R. 3 Ail. 62, referred to. 
In the Matter of the Petition of Banarsi 
DAS. 

[18 All. 213 


-iSfi? Registration Act S 74 — Sufficiency of sanction — Notice to show cause 

’ ’ * not a necessary preliminary — Griminal Procedure 

[24 Calc. 755 Code (1882), s, 195.] An order under s, 195 of 
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SANCTION FOR PROSBCUTION- 

continned. 

(2) NATURE, FORM, AND SUFFICIENCY OF 
SANCTION— 

the Code of ^Criminal Procedure sanctioning a 
prosecution for perjury is not bad by reason of 
notice to show cause not bavini? been issued pre- 
viously to the person against whom such order is 
made. Krislh-nanund Das v. Hari Bera, I. L. R. 
♦12 Calc. 58, followed. Mangae Ram v. Behaei. 

[18 AIL 358 

(B) POWER TO GRANT SANCTION. 

0 , — Poioer of Glvil Court to commit for forgery 
or perjury — Criminal Procedure Code (1882), 
5 . 9 . 195' and 475 — Witness of party to proceeding.'] 
The power given to a Civil Court under Chap. 
NXXV of the Code of Criminal Procedure (Act 
X of 1882) to take action regarding “any offence 
referred to in s. 195,” is not ordinarily restricted, 
in regard to offences relating to documents, to 
such offences only when committed by a party to 
the proceeding in which the document was given 
in evidence. It extends also to such offences 
when committed by a witness of the party. In 
KB Devji valad Bhavani. 

[18 Bom. 581 

7, — Power of District Judge to order prose- 
eution for forgery committed before Munsif— 
Witness — Criminal Procedure Code (1882), ss. 195 
and 476.] Where a defendant in a suit in the 
Court of a Munsif applied to the District Judge 
fdr sanction under s. 195 of the Code of Criminal 
Procedure to prosecute a witness who had given 
evidence in the Munsif’s Court in support of a 
deed, produced as evidence before that Court, 
which had been found by the Munsif to be a 
forgery, and tbe District Judge refused the appli- 
cation, but, purporting to act under s. 476 of the 
Code, himself ordered tbe prosecution of such 
witness : — that the Judge’s order was made 
without juri..diction, the offence in respect of 
which the sanction was directed not having been 
committed before him, nor brought to his notice 
in the course of a judicial proceeding. In the 
Matter of the Petition of Mathura Das. 

[16 All. 80 

8. — Crinmial Procedure Code (1882), s. 195 — 
'‘^Subordinate CourC^ — Jurisdiction of the High 
Co 7 irt to revohe or grant sanction in cases in 
loJiich appeal lies to ''Her Majesty in- GounciV' 
from the Court of the Recorder of Rangoon.] In 
matters relating to the grant of sanction to pro- 
secute under s. 195 of the Criminal Procedure 
Code (Act X of 18S2), a Court is regarded as 

subordinate ” to another Court where the latter 
is the Court to which appeals from the former 
ordinarily lie, i.e., lie in the majority of cases. 
Though the decree in the present instance was 
appealable to “Her Majesty in Council,” still, as 
appeals from the Court of the Recorder of 
Rangoon ordinarily lay to the High Court, the 
former was held to be subordinate to the latter ' 


SANCTION FOR PROSECUTION— 

continued. 

(3) POWER TO GRANT SANCTION— 

Court within the meaning of the section, In re 
Anant Ramclmndra Lotlihar, I. L. R. 11 Bom. 
438, followed. Maduray Pillay v. Elderton. 

[22 Calc. 487 

9. — Criminal Procedure Code (1882), ^v,?..195, 
407 and 476 — Agjplication for sanction to 
secute — Ojfcnce committed before second class 
Magistrate — 3Jagistrate, J^irisdictlon of — Appli- 
cation by letter for sanction to prosecute — Dist rict 
hlagistrate's order sanctioning prosemtion and 
prescribing the Court in which the prosecution 
should talie gjlace,] The District Forest Officer 
applied by letter to the District Magistrate to 
take such action as be deemed fit against one S 
who, for reasons stated by the District Forest 
Officer, was suspected of having abetted the 
offence of giving false evidence in the course of 
proceedings instituted on behalf of the Forest 
Department in the Court of a secood class Magis- 
trate. The District Magistrate had previously 
directed that all appeals from the second class 
Magistrate should be heard by the Deputy Magis- 
trate, but he passed an order himself whereby he 
(1) sanctioned the prosecution of B; and (2) 
directed that it should take place in the Court of 
tbe Head Assistant Magistrate : — Held (1) that 
the District IMagistrate had no jurisdiction to 
sanction the prosecution, for the reason that he 
was not the ordinary appellate authority; (2) 
that the second part of his order was irregular 
for the reasons that it was not authorised by the 
Criminal Procedure Code, s. 195, and he had no 
jurisdiction to act under s. 476, since the alleged 
offence was not brought to his notice in tbe course 
of a judicial proceeding. Queen- Empress r. 
Subbaraya Pillai, 

[18 Mad. 487 

10. — Diquiryy preliminary to exercise of power 

to grant sanction — Offence by definite person or 
persons — Criminal Procedure Code (1882), s. 476 
— Civil Procedure Code s. 643.] The pro- 

visions of s. 476 of the Criminal Procedure 
Code as well as of s. 643 of tbe Civil Pro- 
cedure Cpde, clearly indicate that the Court 
taking action under either section must not 
only have ground for inquiry into an offence of 
the description referred to in those sections re- 
spectively, but must also be primd facie satisfied 
that the offence has been committed by some 
definite person or persons against whom proceed- 
ings in the Criminal Court are to be taken. 
Khepunatli Slhdar v. Orish Clmnder ADiheiji, 
I. L. R. 16 Calc. 780; and Ghaudhari Mahomed 
harul Huq v. Queen- Impress, I. L. R. 20 Calc. 
349, followed, A Division Bench of the High 
Court taking the civil business of a particular 
group has jurisdiction to deal with an order 
under s. 643 of the Civil Procedure Code made by 
a Civil Court in any of the districts included 
in the group. Mahomed Bhakku v. Queen- 
Empress. 


[23 Calc. 532 
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SANCTION FOR. PROSECUTION- 

continued. 

(3) POWER TO GRANT SANCTION— 

Criminal Procedure Code (1882), s. 476 — 
Inquiry Vefore issue of an order under s. 144 
—Gr iminal Proeedure Code — Judicial i^roceeding 
—False evidence.] A Magistrate, making an 
inquiry before issue of an order under the Criminal 
Procedure CoJe, s. 144, is acting *‘in a stage of 
a judicial proceeding, and has therefore jurisdic- 
tion to take action under s. 476, if he is of opinion 
that false evidence has been given before him. 
Queen-Empress v. Tirunarasimha Chari. 

[19 Mad. 18 

12. — Criminal Procedure Code (1882), s. 195 — 
Power of Court to go outside record,] A Magis- 
trate in deciding whether to sanction nnder 
Criminal Procedure Code, s. 195, a prosecution for- 
giving false evidence, has power to hold an in- 
quiry and record other evidence besides that in 
the case before him, in the course of which the 
offence is supposed to have been committed. 
Queen-Empress v. Moth a. 

[20 Mad. 339 

Criminal Procdure Code (1882), 195— 

“ Court to which a^^eals ordinarily lie ” — Collect-' 
or— District Judge.] Eor the purpose of grant- 
ing or revoking a sanction to prosecute refused or 
.granted under s. 195 of the Code of Criminal 
Procedure, an Assistant Collector of the first class 
is subordinate to the District J udge. Eari 
Prasad v. De'bi Dial, I. L. R. 10 All. 682, followed. 
..Queen-Dmjjress v. Ajudhia Prasad, Weekly Notes, 
All. (1895) 121, considered. Shankar Dial v. 
Venables. 

[19 All. 121 

(4) REVOCATION OP SANCTION. 

14. — Criminal Procedure Code (1882), s. 195 — 
Pevocatioji of sanction granted in respect of 
an offence committed in the course of a ciml 
suit of over Bs. 5,000 in value — Valuation of 

Where sanction to prosecute is granted 
in respect of perjury committed in the course of 
a civil suit, the valuation of such civil suit is 
immaterial to the question of the Court to which 
an application under s. 196 of the Code of Crimi- 
nal Procedure for revocation of the order grant- 
ing sanction will lie. Ganga Dei v. Sher Singh. 

[17 All. 51 

(6) EXPIRY OP SANCTION. 

15. 'Qsecution commenced more than slm 
months after granting of sanction, the period iii' 
tervening being close holidays — Penal Code, ss. 193 
and 471 — Criminal Procedure Code (1882), ss. 195 
and 537 — Irregularity in criminal proceedings — 
Magistrate, Jurisdiction of — General Clauses Gon^ 
solidation Act {I of 1887).] Sanction to prose- 
cute R for offences under ss. 193 and 471 of the 
Penal Code, committed in the course of a judicial 
proceeding, was granted on the 6th September, 
1803, and the prosecution was commenced before 
the Magistrate on the 7th March, 1894, the 4th 
March being a Sunday, and the 6tih and 6th 


SANCTION FOR PROSBOUTION- 

concluded. 

(5) EXPIRY OF SANCTION 

Court holidays. R was committed to the Ses- 
sions : — Reid, that, as s. 7 of Act I of 1887 does 
not apply to the Code of Criminal^rocedure *bf 
1882, .and there is no provision of law by which 
the period provided by s. 195 during which a 
sanction may remain in force can be extended by 
reason of the period expiring during Court hoii-, 
days, the proceedings of the Magistrate were 
without jurisdiction, and the commitment must 
be quashed: — Held, further, that s. 637 of the 
Code of Criminal Procedure was not intended to 
override the provisions of s. 195, nor can it be said 
that there has not been a failure of justice in the 
prosecution of a person after the period for which 
the sanction was in force has expired. Raj Chun- 
derMozumdar V. Gour Chunber Mozumdar. 

[22 Calc. 176 

(6) PRESH SANCTION. 

XQ, — Criminal Procedure Code (1882), s. 195 — 
Fresh sanction, Grant of, after expiry of six 
months from the date of the first sanction.] 
If six months expire after the grant of sanction 
under s. 195 of the Criminal Procedure Code, 
and no prosecution is commenced under it within 
that time, it is not open to the prosecutor to pro- 
cure a fresh sanction and to institute proceedings 
upon such fresh sanction. The words “ six months 
from the date on which the sanction was given” 
must be taken to mean six months from the 
i date on which it was given in the first instance, 
and not from any subsequent date on which the 
purport of the order might have been repeated. 
'Ihe Munsif, who tried the suit out of which the 
application for sanction arose, refused to sanction 
any prosecution ; the Munsif, who originally sanc- 
tioned the prosecution, was a different officer ; 
vfhile the Munsif who gave the fresh sanction 
was neither the Munsif who tried the case nor 
the Munsif who sanctioned the prosecution origi- 
nally. Semble : Under these cirquinstances it 
is extremely doubtful whether the sanction was 
such as is contemplated by s. 195 of the Criminal. 
Procedure Code. Darbaei Mandar i\ Jagoo Lal. 

[22 Calc. 573 

17. — Criminal Procedure Code (1882), s. 195 — 
Sanctiori not acted upon within six months — Lapse 
of sanction.] If an order under s. 195 of the Code of 
Criminal Procedure lapses, not having been acted 
upon within six months, that does not bar the 
granting of fresh sanction on the same grounds if 
a sufficient reason for the delay be shown. Dar- 
lari Mandar v. Jagoo Lal, I. L. R. 22 Calc. 573, not 
followed. Gulab Singh v. De'bi Prasad, I. L. R. 6 
All. 46 ; and Baldeo Singh v. Prasadi, Weekly 
Notes, All. (1892) 245, referred to. Mangar Ram 
V. Behari. 

[18 AIL 358 

SAPINDAS. 

See Hindu Law — Inheritance — 
^Special Heirs— Males— Cousins. 

[22 Calc. 339 
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SCHEDULED DISTRICTS ACT (XIV 
OP 1874). 

See Guardians and Wards Act, 1890, 

s. 1. 

[18 Mad. 227 

S^AWORT^mBSS. 

See Bill or Lading. 

[19 Bomv 639 

SECOND APPEAL, 

See Cases under Special or Second 

APPEAL. 

SECRETARY OP MUNICIPAL 
BOARD, ORDER OP. 

See Stamp Act, Sch. I, Art. 22. 

[19 All. 293 

SECRETARY OP STATE. 

, Suit against. 

See COSTS— Taxation of Costs. 

[17 Mad. 162 

, Suit by, or on behalf of. 

See Limitation Act, Art. 149. 

[19 Mad. 165 

SECURITY POR COSTS. Col, 

1. Suits ... 1181 

2. Appeals ... 1182 

See Letters Patent, High Court, 

CL. 15. 

[21 Oalc. 473 

(1) SUITS. 

1. — Givil Procedure Code (1882), s. 380 — Ganton- 
ment of Seconder ab ad. For the purposes of s. 380 
of the Code of Civil Procedure, the British Can- 
toumeut of Secunderabad is a place out of British 
India. Eossain Ali Mirza r. Arid Ali Mirza. 

[21 Calc. 177 

2. — Civil Procedure Code (1882), s. 380 — Suit 
for amount of legacy under will — Suit in nature 
of administration suit — Bucretion of Court — 
struction of Statutes—' May Slialld'^ The 
power given to the Court under s. 380 of the Civil 
Procedure Code to order security for costs is discre- 
tionary, and one which the Court ought, or ought 
not, to exercise according to the circumstances of 
each case ; and unless it is shown that the exer- 
cise of the power is necessary for the reasonable 
protection of the defendant, the Court ought not 
to interfere. JDegumbari Bahi v. Aushotosli Ba- 
nerjee. I. L, R. 17 Calc. 613, approved of. Where 
the plaintiff in a suit against the executors of a 
will for the amount of a legacy had, on account 
of the conduct of the defendants, no alterna- 
tive but to seek the assistance of the Court, and 
the defendants stated that the as.sets were not 
eufficient to pay alt the legacies in full, and it 
was therefore clear that the suit would have to 


SECURITY POR OOSTS-concluded. 

(1) SUITS — concluded. 

proceed as an administration suit in which the 
plaintiff could in no event be liable for the de- 
fendant’s costs: — Held, that the Court would not 
order the plaintiff, although she was not in pos- 
session of any iininoveable property within 
British India, to give security for the costs of the 
suit. A plointjff who is entitled under a will to 
a beneficial interest in a part of the surplus’ in- 
come derived from immoveable property does not 
become thereby “ possessed of immoveable pro- 
perty ” within the meaning of s. 880. In the 
Goods of Premchand Moonshee. Bidhatreb 
Dassee v. Mutty Lall Ghose. 

[21 Calc. 832 

(2) APPEALS. 

3. — GhU Procedure Code (1889), s, Poverty 
of aggyellant — Ground for ordering security for 
eosts of ai}pealf\ Under the circumstances of this 
case, the Court refused an application that the 
appellant, on the ground that he was a person 

' without means, should give security for the costs 
of the appeal. Hewetson v. Deas. 

[21 Oalc. 526 

4. — Form and contents of order for security 

1 for costs— Omission to state amount — Practice — 

Civil Procedure Code (1882), s. 549.] Where a 
Court acting under s. 549 of the Code, orders an 
appellant to give security for costs, it is not 
necessary that any specific sum for which security 
is to be given should be named in the order for 
security. It is sufficient for the order to direct 
the appellant to furnish security within a time 
to be stated ‘‘ for the costs of the appeal ” or for 
the costs of the original suit,” or “for the costs 
of the appeal and of the original suit.” Tliahur 
Bas V. Xishori Lai, I. L. R. 9 All. 164, overruled 
on this point. Lekha v. Bhauna. 

[18 All. 101 

5. — Fcctension of time for furnishing security — 
Exceptional circumstances — Civil Procedure Code 
(1882), s. 549.] The appellant applied for an ex- 
tension of the time for giving security for the 
costs of the appeal on the ground that, in the 
exceptional state of things in Bombay caused 
by the prevalence of the plague, she had been 
unable to raise the money required : — Held, that 

j under the circumstances the application should 
be granted. Section 649 of the Civil Procedure 
Code (Act XIV of 1882) does not absolutely pre- 
clude such an order if the circumstances render 
it just to make it. The Court cannot lay down 
a hard-and-fast rule that in no case after the 
time for giving security has expired can an 
appellant be allowed further time. Jumnabai v. 
ViSSONDAS RUTTONCHUND. 

[21 Bom. 576 

SECURITY POR GOOD BEHAVIOUR. 

1. — Criminal Procedure Code (1882), ss. 110 
and 62G — Transfer of proceeding sf\ Proceedings 
under s. 110 of the Code of Criminal Procedure 
cannot be transferred to any Court outside the 
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— concluded, 

district within which such proceedings have been 
lawfully instituted. In the Matter op the 
Petition of amar Singh. 

[16 AIL 9 

2. — Griminal Procedure Code (1882), ss. 118 
and 123 — Power of Sessions Judge to remand 
— Xuldng further evidence — Conditions and 
limitations imposed upon persons required to 
give security.^ Under s. 123 of the Criminal 
Procedure Code, a Sessions Judge is not com- 
petent to remand a case for further inquiry. 
Such evidence as he may require he must take 
himself. No conditions and limitations can be im- 
posed upon persons ordered to give security under 
s. 118 of the Code. In the Matter of Jhojha 
Singh v. Queen-Empress. 

[24 Calc. 155 

3. — Griminal Procedure Code (1882), .5^. 110 | 

117 — Transfer of criminal case— Griminal Proce- \ 
dvre Code, s. 526.] Where a Magistrate instituting 
proceedings against a person under s. 110 of the 
Code of Criminal Procedure has ‘’acted” within 
the meaning of s. 1 17 of the Code, no order can be 
made subsequently under s. 526 of the Code 
transferring the case from his Court. In the 
Matter of the Petition of Gudar Singh. 

[19 All. 291 

SENTENCE. Gol. 

1 . General Cases ...1184 

2. Imprisonment ...1184 

(u) Imprisonment in Default of 

Fine ...1184 

3. Sentence after Previous Conviction 1185 

See Appeal in Criminal Cases-Cri- 

MiNAL Procedure Code. 

[20 Bom. 145 

See Compensation— Criminal Cases — 
Compensation to Accused on Dis- 
missal OP Complaint. 

[21 Calc. 979 
[22 Calc. 586 
[18 All. 96 
[3^ All. 73 

See Judgment — Criminal Cases, 

[21 Calc. 121 
[23 Calc. 502 

See Maintenance, Orders of Crimi- 
nal Court as to. 

[22 Calc. 291 
[20 Mad. 3 
[25 Calc. 291 

, Alteration of. 

See Appeal in Criminal Cases— Prac- 
tice AND Procedure. 

[23 Calc. 975 
[18 AU. 301 
[18 Bom. 751 


, Enhancement of. 

See Appeal in Criminal Cases— Prac^ 

TICE AND Procedure. 

^18 All. 301 

[18 Bom. 751 
[24 Calc. 316, 317 note 

See Sessions Judge, Jurisdiction op. 

[18 Bom. 751 

[18 AIL 301 

(1) GENERAL CASES. 

1 , — Discretion of Court as to pfwnisliment after 
conviction of murder. "\ The law gives no discre- 
tion to a Court which convicts of an offence to 
award or not the punishment provided for that 
offence in the Penal Code. When convicting of 
murder, the only discretion which the law allows 
to the Court is to determine which of the two 
punishments prescribed should be awarded, regard 
being had to the circumstances of the particular 
case. Dew AN Singh v. Queen-Empress. 

[22 Calc. 805 

2i.^Senteiice of yenal servitude.'^ The punish- 
ment of penal servitude is only applicable to 
Europeans and Americans. Queen-Empress v. 
Duma Baidta, 

[19 Mad. 483 

I 3. — Sentence imposed in British India postponed 

\ till expiry of a sentence imposed in Mysore — Gri- 
! minal Procedure Code (1882), s. \\— Power ^of 
j Magistrate.^ It is competent to a Magistrate in 
1 British India to pass a sentence w’hioh should 
take effect after the expiration of a sentence in 
I Mysore. Quben-Eaipress v. Yenkataram Jeiti. 

I [20 Mad. 444 

(2) IMPRISONMENT. 

{a) IxMPRISONMENT IN DEFAULT OF FiNE. 

4. — Bomhay District Municlpad Act {Bomhay 
Act VI of 1873), s, 84, as amended hy Bomhay Bis- 
I trict Munielpal Act (^Bombay Act II of 1884), 

I sA^—JSfonpayment of taxes— Penal Gode [XL V of 
: I860), s. 40 and s, 64 — Penalty ''Fine'^'‘ — Imprison- 
I me?it in default of payment of penalty. ] There is 
' no distinction between the word ’• penalty” as used 
I iu the Bombay District Mupicipal Act (Bombay 
• Act YI of 1873), and the word ’■ fine ” as used iu 
3. 64 of the Indian Penal Code (XLY of 1860). 
Imprisonment can therefore be awarded in 
default of any penalty inflicted under s. 84 of the 
Municipal Acc as amended by Bombay Acfc II of 
1884. In re Lakmia. 

[18 Bom. 400 

B.— Railways Act (IV of 1890), 5 . 113— Excess 
charge and fare, Non-payment of— -Power of Magis- 
trate to impose imprisonment in default— Fine,] 
Section 113, sub-section (4) of the Indian Railway 
Act (IX of 1890), which directs that, on failure 
to pay on demand excess charge and fare when 
due, the amount shall on application he recovered 
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SSNI'BNOB— so/ioZwa'pi. 

(2) IMPRISONMENT— 

{a) Impeisonmbnx in Default op Pine — 

concluded. 

3' Magistrate^as if if: were a fine, do not 
authorise the Magistrate to impose imprisonment 
in default. The excess charge and fare referred 
to in the section is not a fine, though it may be 
recovered as such. Queen-Empress v. Kutrapa. 

[18 Bom. 440 

6.~-PenalGode(ActXLVoflS60). ss. 40 and 64 
—Madras Tow ?ts Nuisances Act {Madras Act III of 
1889), ss. 3 and 11 — Magistrate, Jurisdiction of."^ 
Where a conviction has taken place under the 
Towns Nuisances Act (Madras), 1889, s. 3, a 
Magistrate has jurisdiction to impose a fine and 
also to pronounce a sentence of imprisonment in 
default of payment of the fine. Queen-Empress 
C Kappel. 

[18 Mad. 490 

y.—Seritence, Powersof Ajjggellate Gourt Inrespect 
of— Magistrate, Jurisdiction of—Crlmmal Proce- 
dure Code (1882), 6‘. 423 — Enluineement of sen- 
tence,'] Where a District Magistrate acting as 
an Appellate Court iu a criminal case altered 
a sentence of four months' rigorous imprison- 
ment to one of three months’ rigorous imprison- 
ment, but imposed a fine of Rs, 10, or in default, 
a further term of six weeks’ rigorous imprison- 
ment : Meld, that as the latter sentence might 
involve an enhancement of the former, such 
sentence was in excess of the powers of the 
Magistrate having regard to s. 423 of the Code of 
Criminal Procedure. Queen-Empress v. Ishri. 

[17 All. 67 

(3) SENTENCE AFTER PREVIOUS 
CONVICTION. 

Z.— Penal Code {Act NZV of I860), 75, 457 

and 511 — Attemjgt to commit liouse-brealiing by night 
after previous Gcncictlon.] Section 76 of Act 
XLV of 1860, does not apply to the case of an 
attempt to commit the offence punishable under 
Code, after previou.s convictions 
falling within Chap. XII or Chap. 
X\ II, such offence being punishable under s. 511 
Mieo Saran Tato v. Empress, I. L. R. 9 Calc.*877 '■ 
Empress of India v. Ram Bayal, I. L. R 3 All’ 
778 ; Empress v. Nana Rahim, I. L. R. 5 Bom. 140 • 
and Queen-Empress v. Srioharan EaurL I L r’ 

14 Calc. 357, referred to. Queen- Empress 
Ajudhia. 

[17 All. 120 

Q.-PemlGode {Act XLV of 1860), 76 mid 

oil Attempt to commit a'u of-enae after previous 
coyivnetaon.] Section 75 of the Penal Code does not 
apply to cases which are confined to s. 511 of that 
Code, ine offences which come under e. 511 
must be punished entirely irrespective of s 75 
Queen-Empress v. Ajudhia, l.Jj.B,. 17 All. 120* 
approved. Queen-Empress v. Bharosa. * ’ 

[17 AIL 123 


SERVICE TENURE. 

See Bombay Revenue Jurisdiction- 
Act, s. 4. 

[18 Bom. 319^ 

See Hereditary Offices Act, s. 10. 

[20 Bom. 423 

See Hereditary Offices Act, s. 13. 

[19 Bom. 250 

1. — Watan — Mortgage of xoatan property — 
Adverse possession — Limitation — Succession to 
watan — Entry of lontan in name of trespasser — 
Ejfect of Gordon Settlement effected with tres- 
passer — Right of redemption.] B I) died in 1847, 
leaving his two widows. N and R. The plaintiff' 
P was born to R in 1848. i.e., the year after 
B B's death. B B's loatan had been attached by 
Government in 1844, but in 1848 or 1849 Govern- 
ment restored a small portion of it, entering it 
in the name of K and refusing to recognise the 
infant P. In 1865 the Government restored the- 
rest of the watan, again acknowledging K as the- 
holder, the agreement with her being under “ the- 
Gordon Settlement.” In 1865 AT mortgaged two- 
villages (part of the icatan) to one S (father of 
the defendants), who was the loaiani harlium, for 
Rs. 9,900, which had been advanced by him tO' 
K, while the watan was under sequestration. 
Possession was given to 5, and the village officere- 
were directed to pay him the revenues. Sub- 
sequently K repented of her bargain, and directed 
the village officers not to pay the revenues to 
S. He accordingly brought a suit against her 
for the revenues of 1869-70, and obtained a decree 
in execution of which he sold the villages, and 
bought them at the sale. In 1878, however, the- 
Collector cancelled the sale under the W'atan Act 
(Bombay Act III of 1874). In 1873 N obtained a 
further decree against K for the revenue of two 
years (1870 — 72) and for possession as mortgagee. 
He got possession through the Court in 1875. K 
and P, who had been on good terms, quarrelled,, 
and, on the 16th March, 1872, AT adopted one P as a 
son to her deceased husband B B, In December, 
1872, P sued K and B, praying that he might be- 
declared the son of B D, and that the adop- 
tion of B might be cancelled. In 1879 the 
High Court l^eld that P was the legitimate- 
son of BB, and that Bis adoption was invalid. The 
legitimacy of P being thus established, the Collec- 
tor, in 1878, entered the watam in his name. At 
that time and until 1880 P andS were on friend^ 
ly terms, the two having joint possession of the 
mortgaged villages, P being subsequently tO’ 
October, 1878, the recognised occupant, and S- 
taking some, if not all, of the revenues of the two 
villages. In 1880 iS died, and his sons, the defend- 
ants, quarrelled with P, who in 1881 obtained an 
order from the Collector directing the village- 
officers to pay the revenues of the two villages to 
him and not to the defendants. This order was 
subsequently set aside, and thereupon Pin August 
1887, filed the present suit to have the mortgage 
executed by K to S on the 15th September, 1865, 
declared null and void, and to recover possession 
of the two villages. In the alternative, he prayed 
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for redemption of the mortgage. The defendants 
pleaded (^Inter alia) that the villages were not 
ifjcutan ; tliat they were entitled to the villages by 
reason of adverse possession ; that the suit was 
barred by limitation ; and that the plaintiff was 
estopped from disputing the mortgage, &c.: — Held 
(1 ), on the evidence, that the property in question 
was part of a desui watan and, as such, was held 
on service tenure. (2) That the property in ques- 
tion was subject to the rule which was in 
force in 1865 when the mortgage to 8 was exe- 
cuted, vk;, that alienation by way of mortgage of 
any portion of nmta.Ji property had no force be- 
yond the life of the wataridar who mortgages ic. 
(3) That the plaintiff having been declared to 
be the legitimate sou oi B B he was, from the date 
■of his birth in 1848, the rightful matandLii\ and 
K, unless she was manager acting on bis behalf, 
was a trespasser. The fact that Government had 
entered the ioafa?i in her name, and that the 
‘‘ Gordon Settlement ” was effected with her, 
would not make her watamlar as long as B D^s 
son (the plaintiff) was alive. (4) That if K was 
a mere trespasser, then the plaintiff’s right to 
recover the lands free from incumbrance, on the 
ground that be was the loatandar, had been lost 
by limitation, and the property had become AT’*’ 
by adverse possession. The plaintiff, however, 
as her step-son, was her heir. The mortgage 
was proved and was binding on him as heir, and 
as such he had a right to redeem it. Swamieao 
V. PADAPA bin BHUJANaRAV. 

[18 Bom. 22 

2^ — Jaglr granted to gorait or village leatch- 
man — Besimiptioa hg zemindar — Liability to 
ejectment — JVotlee to gult.'] A service tenure 
created for the performances of services, private 
•or personal to the zemindar, may be resumed by 
the zemindar when the services are no longer 
required, or when the grantee of the tenure refuses 
to perform the services. The distinction between 
a grant of an estate burdened with a certain 
service, and an office the performance of the duties 
of which is remunerated by the use of certain 
lands pointed out. Saniiayasi v. Solur Zemindar^ 
S.L.R. 7 Mad. 268 ; Hui'rogohind Ralia Y.Ramratno 
Bey, T. L. R. 4 Calc. 67 ; Sreesh Ghunder Rae v. 
Madlvul) Moeliee, S. D. A. (1^7), p. 1772 ; 
JSihnony 8mg Beo v. Goverywient, 18 W. R. 821 ; 
Zinide Rajalia Rage Bamviarauze Bahadur v. 
Peniniasamy Venhatadry Naidoo, 7 Moo. I. A. 
128 ; Forbes v. Meer Mahomed Tahee, 13 Moo. I. 

A. 438; Lilaiiand Singh v. Mimiorunjun Singh, 13 

B. L. R. 124; L. R. I. A. Sup. Vol. 181; and 
Mahadeiri v. Vihrania, I. L. R, 14 Mad, 365, 
referred to. In a suit for resumption of jaglr 
lands granted by the zemindar to a gorait (village 
watchman), the lower Courts found that the 
grant was made in favour of the defendant’s 
-ancestor more than twelve years before suit, and 
descended from father to son who was allowed 
to retain possession without rendering services to 
the zemindar, and that the zemindar could not 
prove the terms of the grant : — Held, that the 
facts found did not legitimately lead to the 
inference drawn therefrom that the tenure was 


SERVICE ^lElNURlEl-^eonolicded. 

of a permanent character ; but that the defendants 
could not be ejected without notice. Radha Per- 
SHAD Singh ■v. Budhu Dashad, 

[22 Calc. 938 

3.— Resamgjtion of service grant.'] The plaintiff 
sued for possession of three villages granted by 
his^predecessor to the ancestors of the defendants 
on the ground that the villages had been granted 
on service tenure, and that he was entitled to 
resume them ; — Held, on the evidence, that the 
plaintiff was not entitled to resume the villages. 
VlZIANAGRAM MAHARAJAH (MAHARAJAH OP 
Vlzianagram) v . Sitaramarazu. 

[19 Mad. 100 

SESSIONS JUDCB. 

, Commitment to. 

See Magistrate, Jurisdiction op — 
Commitment to Sessions Court. 

[24 Calc. 429 

SESSIONS JUDGE, DUTY OP. 

See Pleader — Appointment and 

APPEARANCE. 

[23 Calc. 493 

See Verdict op Jury— General Cases. 

[19 Bom. 735 

— Obligation to form independent opinion on 
case — Opinion of coinviitting Magistrate, dRtfer- 
enee to, by Sessio?is Judge in h is judgment.] On 
a case the decision of which is vested by law in 
him sitting with assessors, a Sessions Judge is 
bound to form his own opinion, aided by the 
assessors indeed, but quite independent of any 
expression of opinion on the part of the com- 
mitting Magistrate. The Judge’s reference in his 
judgment to the opinion of the committing Mag- 
istrate was held to be wholly irrelevant and 
wTong. Dewan Sing v . Queen-Empress. 

[22 Calc, 805 

, Trial by. 

See Criminal Proceedings. 

[20 Mad. 445 

SESSIONS JUDGE, JURISDICTION 
OP. 

See Commitment. 

[23 Calc. 350 

See Criminal Procedure Code, s. 437. 

[22 Calc. 573 

See Criminal Proceedings. 

[17 All. 30 

See Nuisance-Under Criminal Pro- 
cedure Code. 


[24 Calc. 395 
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SESSIONS JUDGE, JURISDICTION 

OP — concluded. 

See Reference to High Court— Cri- 
minal Cases. 

[23 Calc. 249, 250 

’ See Security for Good Behaviour. 

[24 Calc. 155 

1 . — Alteration of sentence in appeal — Enhance- 
• mint of sentence— Appellate GonrVs power to alter 
-a sentence of fine into one of imprisonment — 
Griminal Procedure Civile (1882), s. 423,] A Sessions 
-Judge has no power to enhance a sentence in 
appeal, by altering a sentence of fine into one of 
imprisonment. Quebn-Emprbss v. Dansang 
Dad A. 

[18 Bom. 751 

Queen-Empress v. Laohmi Kant. 

[18 All. 301 

2. — Conditional pardon to prisoner — Withdrawal 

■ of pardon and trial of person pardoned condltion- 

■ ally — Approver, Trial of^ jointly loltliother accused 
— Power of Sessions Court to try person not commit- 
ted — Criminal Procedure Code,, s. 193.] Two 
persons, f and U, were charged with the murder 
of V's husband, and in the course of the Police 
inquiry made certain statements to the Police. 
They were then sent up by the Police to a Deputy 
Magistrate for inquiry, f made three statements 
on the 28th of February, the 1st of March and the 
‘9bh of March, 1894, respectively, two of which 
were confessions, the third being a withdrawal 
of s^uoh confessions. If also made two statements 
on^*ohe 2nd and 9th of March, the first of which 
was a confession, and the second a with- 
drawal thereof. On the 27bh of April, U was 
tendered a pardon, and was thereafter treated as 
an approver, in which capacity she gave evi- 
dence against J. J was then committed to the 
Court of Sessions to take his trial, U being sent 
up as an approver. In the Sessions Court TJ 
•resiled from her deposition before the commit- 
ting Magistrate!, and was then and there treated 
as an accused person, and placed on her trial with 
the other accused, and the deposition aforesaid 
was put in as evidence. Both accused were con- 
victed mainly on their confessions, J of murder, 
and P of abetment of murder: — that the 
conviction of JJ was bad, the Court of Sessions 
having had no jurisdiction to try her as she was 
never committed to that Court by any competent 
Magistrate. Queen- Empress v, Jagat Chandra 
Mali. 

[22 Calc. 50 

SET-OPP. Col. 

1. General Cases ... 1190 

2. Cross Decrees ... 1190 

See Compensation — Civil Oases. 

[18 Bom. 717 
-See Small Cause Court, Presidency 
Towns— J urisdiction— Set-off. 

[21 Calc, 419 


-continued, 

(1) GENERAL CASES. 

1 , — Civil Proced are Code ( 1 8 82 ) , 11 1 — Counter- 

claim for damages — Costs of preparing a deed — 
Stamp duty.} In December, 1892, the plaintiffs 
agreed to supply the defendants with machinery 
for their mill near Calcutta. The defendants 
being unable to pay for it in accordance with 
that agreement entered into a supplementary 
agreement witll the plaintiffs on the 10th Augusc, 
1894, whereby it was arranged that the plaintiffs 
should accept shares in the defendants’ com- 
pany and debentures charged on the property 
in satisfaction of their claim, The agreement 
provided that the defendant company should 
forthwith execute an indenture of trust in 
favour of trustees to be named by the plaintiffs 
for the purpose of securing the said debentures, 
such indenture to be prepared by the plaintiffs’ 
solicitors together with the debentures, at the 
expense of the company, and to be approved 
by the company’s aolieibors. It was lastly pro- 
vided that this agreement should be treated as 
forming part of and supplemental to the agree- 
ment of December, 1892. This agreement was 
signed by J. Marshall on behalf of the plaintiffs. 
The indenture and debentures were duly prepared 
by the plaintiffs and approved by the defendants’ 
solicitors. The plainbife having paid the solicitor’s 
bill of costs in respect of the preparation of the 
indenture and debentures, now sued to recover 
the amount from the defendants under the terms 
of the above agreement of 1894. The defendants 
alleged that the plaintifis had failed to carry out 
their part of the agreement of 1892, and con- 
tended that they were entitled in this suit to 
claim damages against the plaintiffs and to set 
them off against the plaintiffs’ claim : — Held,, that 
the defendants should not be permitted in this 
suit to claim damages against the plaintiffs for 
their alleged failure to carry out their part of the 
contract of 1892. Their counter-claim or set-off 
did not fall under s. Ill of the Civil Procedure 
Code (Act XIV of 1882), as it was not a claim 
for an ascertained sum of money, and, that being 
so, they could not claim as of right to have it 
investigated in this suit. Nor was there any 
equitable ground for admitting the counter-claim, 
as it could not be doubted that there would be 
considerable delay in investigating it, and there 
was no reason why the plaintiffs should have to 
wait so long for the money to which they were 
now legally entitled : — Held, also, that the plain- 
tiffs were entitled to include in their claim the 
stamp duty paid on the trust-deed. The agree- 
ment contemplated that the defendants should 
nay all the costs incidental to the execution of 
the deed. Dobson and Barlow v. Bengal Spin- 
ning AND Weaving Co. 

[21 Bom. 126 

(2) GROSS DEGREES. 

Civil Procedure Code (1889), s. 247 — Gross- 
claims under the same decree— Costs under the same 
decree recoverable in different ioays.'\ Section 
247 of the Code of Civil Procedure is not limited 
in its application to cases in which the remedy of 
each party against the other is of precisely the 
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SET-OFF— I'll.', o'. 

(2) CROSS DECREES — concluded. 
same nature. Thus, where one party to a suit was 
entitled to recover certain costs by means of the 
sale of hypothecated property, and the other 
party under the same decree was entitled to re- 
cover a smaller sum as costs from his opponent 
personally, it was held that s. 247 of the Code 
applied, and that the costs recovei^ble personally 
corrld be set off against the costs recoverable by 
sale of the hypothecated property. Kalka Prasad 
V. Ram Din, I. L. R. 5 AIL 272, dissented from. 
Bhaowan Sikgh V. Ratan. 

[16 All. 395 

SETTLEMENT, 

See Deed— Construction. 

[20 Bom. 310 

See Stamp Act, Sce. I, Art. 67. 

[20 Bom. 210 

of lands. 

See Villa OS Ckowkidars Act, s. 48. 

[21 Calc. 626 | 

, Post-nnptiaL 

See Transfer of Property Act. s. 53. i 

[22 Gale. 185 | 

, Right to obtain, | 

See Assam Land and Revenue Regu- | 
RATION, S, 164. i 

[24 Calc. 239 

■ , Time of. 

See Sale fob Arrears of Revenue— 

[24 Calc. 887 


T OF CASES. 

SETTLEMENT OFFICER ^concluded. 


Incumbrances, 


SETTLEMENT OFFICSB, 

See Bengal Tenancy Act, s. iOl. 

[21 Calc. 378 

See Bengal Tenancy Act, s. 102. 

[21 Calc. 38 
[22 Calc. 244 

Srr Madras Forest Act, s. 4. 

[17 Mad. 193 

See Pensions Act, s. 4. 

[17 Mad. 193 

See Res judicata— Competent Court 
—Revenue Courts. 

[23 Calc. 257 

See Superintendence op High Court 
—Civil Procedure Code, s. 622. 

[21 Calc. 935 

, Act or order of. 

See Bengal Tenancy Act, s. 104. 

[23 Calc. 257 


See Khoti Settlement Act, ss. 20 
AND 21. 

[18 Bom, 244- 

See Landlord and Tenant— Consti- 
tution OP BELATIONL-GENERArLY. 

[16 AIL 209' 

See Limitation Act, Art. 14. 

[18 Bom. 244- 

, Decision of. 

See ARBITRATION — ARBITRATION UNDER 

Special Acts — N.-W. P. Land Rev- 
enue Act. 

[18 AIL 172 

See Khoti Settlement Act, s. 17. 

[21 Bom. 244, 608 

Entry in record of. 

Cases under Khoti Settlement 
ACT, S, 17. 

Order of Special Judge on ap- 
peal from. 

See Special or Second Appeal — 
Orders subject or not to Ap- 
peal. 

[21 Calc. 776, 935 
[22 Calc. 477 
[24 Calc. 462 

Statement of facts by, ^ 

See Evidence Act, s. 36. 

[21 Bom, 695 


SHAREHOLDERS. 

, Liability of. 

See Company — Articles of Associa 
TION and LiABILI-^Y OF SHARE- 
HOLDERS. 

[18 Bom. 152 
[20 Bom. 654 


Rights of. 

See Com pan Y- 
ers. 


-Rights oi’ ShareholuA 

[19 Bom, I. 
[L. B. 21 I. A, 139 


SHARES, CANCELLATION OF. 

See Company— Powers, Duties, 
Liabilities op Directors. 




[20 Bom. 654. 


SHIP. 


at anchor, Duty of. 

See Shipping Law— Collision. 

[24 Calc. 62T 
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SHIP — concluded. 

— — 5 Seaworthiness of. 

See Bill of Ladino. 

[19 Bom. 639 


I SHIPPING- IsAW-^oonclnded. 

reference to the force and set of the tide. She 
^as, accordingly, alone held to blame, and her 
owners liable in damages. Mary Tug- Co. v. 
British India Steam Navigation Co. 


SHIPMENC*. 

See Contract — Construction of Con- 
tracts. 

[IS Mad. 63 

See Small Cause Court Presidency 
Towns — J urisdiotion — Damages 
FOR B.REagh op Contract. 

[19 Mad. 304 

SHIPPING LAW. 

— Collision — Damage hy ship under wag collide 
l/ig with another at anchor — Burden of jus t if y- 
ing — Duty of ship at anehor.'] Where a ship 
under way comes into collision with another at 
anchor in a proper place, and showing, at night, 
an anchor light, it is obvious that the burden of ' 
justifying is heavily cast on the ship under way. i 
At the same time there is an obligation on the i 
anchored ship to keep a competent watch, to show 1 
an anchor light, and to do everything to avert ! 
a collision and lessen the damage from it. If, as ■ 
was the case here, the damaged ship is placed in i 
a difficulty entirely by the erroneous course or 
conduct of the other, and is obliged to take a 
step on the instant, she is entitled to claim from 
a Court a favourable consideration for her action, 
-even if that should afterwards appear not to have 
been the best possible, A steamship, entering 
fairway of a river with the tide flowing, colli- 
ded Y/ith the promovent’s tug at anchor in a proper 
place, and showing an anchor light. Near the 
tug was a pilot brig, astern of which the steam- ! 
•ship wanted to round, attempting to p.ns.s betw'een i 
the tug and the brig. She could, however, have ! 
taken a course astern of both. At the approach j 
of the steamship both the anchored vessels, head- : 
iug against the tide, hove on their anchors, and 
drifted back. The justification set up by the 
owners of the steamship was that she was misled 
by the pilot brig’s drifting, the anchor light of 
the latter having been kept up. Blame to a” third 
ship, if blame there were, was held to be no 
excuse for the colliding ship, as against the tug’s 
complaint. The main charge against the tuo- 
w^as that she did not slack away chain as soon as 
there was danger, but hove on her anchor. Id 
was found, however, that if the tug were already 
drifting when the collision took place, there was 
no reason to suppose that by slacking away chain 
nt the earliest possible moment the collision 
would have been averted, or lessened in force. 
On the other hand, the facts against the impuo-- 
nants’ steamship were : (1) that her cour.se could 
without difficulty, have been directed so, that, by 
..going astern of the tug from the port side 
instead of crossing her bows, all risk of collision 
would have been avoided ; (2) that there was a 
want of sufficient look-out on board the steam- 
-ship, especially as regarded the tug ; (.S) that 
there was possibly also a miscalculation on the 
.-part of the steamship of the room to pass, with 


[24 Calc. 627 
[L. R. 24 I. A. 129 

SIGNATURE. 

See Limitation Act, s. 19--Agk;now- 
lebgment op Debts. 

[18 Bom, 586 

See Mortgage — Foreclosure — De- 
mand AND Notice of Foeeolosure. 

[16 All. 59 

of Judge. 

See Execution of Decree-Transfer 
OF Decree for Execution and 
Power op Court, hc. 

[23 Calc. 480 

of Magistrate, Warrant without. 

See Penal Cods, s. 186. 

[23 Calc. 396 

SMALL CAUSE COURT, MOFUSSIL. 


Gol, 

1. Jurisdiction ,..1194 

(ct) G-eneral Cases ....1194 

(J) Compensation for Acquisition 

of Land ..1195 

(o*) Contribution, Suits for ...1195 

(d) Crops ...1195 

(c) Damages ...1196 

(/) G-overnment, Suits against ...1196 

(g) Immoveable Property ...1196 

(/i) Mainteuance ...1197 

(i) Municipal Tax ...1197 

(y) Partnership Account ...1197 

(h) Trusts ... ...1197 

2. Practice and Procedure ...1198 


See Ess judicata— Competent Court 
—Small Cause Court Cases, 

[17 Mad. 168 (179) 
[18 Mad. 189 

SefSALF, IN Execution of Decree- 
Invalid Sales — Want of Juris- 
diction. 

[19 Bom. 127 
[16 All. 11 

See Gases under Special or Second 
Appeal — Small Cause Court 
Suits. 

(1) JURISDICTION. 

(a) Gtenbral Cases. 

1. — Suit not cognizahle against some of the 
defendants.'] A suit is not cognizable by a S-mail 
Cause Court unless it is cognizable by it as 
against ail the defendants. Parshotam Lakhmi- 
RAM y. Pema Harji. 

[21 Bom. 121 
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SMALL CAUSE COURT, MOPUSSIL I 

^continued. 

(1) JURISDICTION— 

(a) General Cases— 

2 . — for profits of land-- Pray er for account 
' — Question of title 7^ The mere fact of a question 
of title arising* does not prevent a suit being 
cognizable by a Court of Sms'll Causes, By 
merely asking, in the alternative, for an account 
of the profits, a suit cognizable by a Small Cause 
Court cannot be converted into one of a different 
nature. Narayan Bhaskar v. Balaji Bapdji. 

[21 Bom. 248 

(5) Compensation for Acquisition of Land. 

3. — Provincial Small Cause Courts Act (JX of 

Sell. Ifi Arts. 11 and 14 — Claim for com- 
jiensation aivarded under Zand Acquisition Act — 
Interpleader suit — Civil Procedure Code (1882), 
ss, 470 and 622 — Jurisdiction of Munsif— Super I 
tcndence of High Courts] Land having been com- 
pulsorily acquired under the Land Acquisition Act 
for the purpose of the East Coast Railway, the 
compensation was fixed at Rs. 468, A conflict 
having arisen as to the right to receive the com- 
pensation, and the District Court having declined 
to determine it under Land Acquisition Act, s. 15, 
an interpleader suit was instituted on behalf of 
the Secretary of State in the Court of the District 
Munsif. The decision of the District Blunsif 
having been confirmed on appeal, the unsuccess- 
ful claimant preferred a petition to the High 
Court under s. 622, Civil Procedure Code : — Held, 
that the interpleader suit was not within the 
jurisdiction of a Provincial Small Cause Court, 
and was rightly brought on the ordinary side of 
the District Munsif’s Court, and consequently 
where the petitioner’s remedy was by way of 
second appeal the petition for revision was not 
admissible. Tirupati Raju r. Vissam Raju. 

[20 Mad. 155 

(c) Contribution, Suits for. 

^—Provincial Small Cause Courts Act {IX of 
1887), Sell. II, cl, 41.] Clause 41, Sch. II of the 
Provincial Small Cause Courts Act (IX of 1887) 
excludes a suit for contribution from the juris- 
diction of the Small Cause Court, g^nd restores 
the law l*aid down in Ramhux Chittangeo v. 
Modhoosoodun Paid Gliowdlivy, B. L. R. Sup. 
Vol. 676 ; 7 W. R. 377, Bhatoo Singh v, Ramoo 
Mahton. 

[23 Calc. 189 

{d) Crops. 

5. — Act XI of 1865, s. 6 — Suit to estalUsli light 
to crops on basis of title to land on which they are 
grown — Question of title.'} A suit to establish 
the plaintifi’s right to a standing crop on the 
basis of his title to the land is an ordinary civil 
suit, and not a suit of a Small Cause Court 
nature. Oodha v. Naih Ram, I, L. R 7 All. 162 ; 
and Shiboo Narain Singh v. Madden Ally, I. L. r! 
7 Gale. 608, relied on. Dakhyani Debba v. 
DdliEGOBIND CHOWDHRY. 

[21 Calc. 430 


SMALL CAUSE COURT, MOPUSSIL. 

— continued^ 

(1) JURISDIOTION-cf)w^i/i?id?^. 

{e) Damages. 

6. — Sait for damages for obstrucHon of ivater- 
course — Provincial Small Cause Courts Act ( IX of 
1887); St? /7. II, cl. 35 (^)— “ Diversion,'' Meaning <?/■.] 

If by obstruction the flow of water is diverted 
from d; plaintiff’s lands, such obstruction amounts 
to “diversion” within the meaning of cl. 35 {iy 
of Sch. II of Act IX of 1887, and a suit for 
damages for such obstruction will not lie in the 
Small Cause Court. Periakaruppan v. Palani- 

YANDI. 

[18 Mad. 28 

7. — Suit for damages for injury caused by di- 
version of ioater-Gourse — Provincial Small Cause 
Courts Act {IX of 1887), Sch. II, cL 35 (7).] A 
suit to recover damages for injury to a wall ^ 
caused by the diversion of a water-course is cog- 
nizable by a Provincial Small Cause Court. Such 

a suit does not fall within the exception of Art. 

36 (i) of Sch. II to Act IX of 1857. In rb 
Hausambhai Abdulabhai. 

[20 Bom. 283 

8. -^ Suit for compensation for\ use and occupa-^ 
tion of land valued at less than Rs, 600 — Frovvn-- 
dal Small Cause Coiirts Act {IX of 1887), ss, 15 
and 23, Sch. II, Art. 8.] A suit for compen-- 
sation for money realised by the defendants 
from the actual occupants of land, who were 
stated to have been the plaintiff's tenants, is a 
suit, not for rent, but for damages of a nature 
cognizable by the Small Cause Court : therefo^’e, 
no second appeal lies to the High Court in such a 
suit valued at less than Rs. 500, notwithstanding’ 
that the plaint was returned by the Small Cause 
Court to be nled in the Civil Court under s. 23 of 
the Provincial Small Cause Courts Act, on the 
ground that the suit involved a question of title. 
Mohesli Mailt 0 v. Piru, I. L. R. 2 Calc, 470 ; and 
Muttuliaruppan v. Sellan, 1. L. R. 15 Mad. 9S„ 
referred to. Kali Krishna Tagore v, Izzatan- 
NISSA Khatun. 

[24 Oalc. 557 

(/) Government, Suits against. 

9. — Provincial Small Cause Courts Act {IX of 
1887), Soli. II, Art. 3 — Karnani in a zemindari 
— Officer of Government— Public seiwant.} The 
plaintiffs, being the lessees of a settled zemindari, 
brought a suit in a Small Cause Court against a 
Itarnam in the zemindari to recover damages^ 
sustained by reason of the defendant’s default 
in keeping certain accounts, &c. : — Held, that the 
Itarnam was not an ofiacer of Government, and 
that the suit was maintainable under the Pro- 
vincial Small Cause Courts Act. Orr v, Neela- 
MEGAM PiLLAI. 

[18 Mad. 895 

(g) Immoveable Property. 

10. — Provincial Small Cause Courts Act {IX of 
1887), Sell. II, Arts. 4 and V^—Bereditary al- 
lowance — Bombay General Clauses Act {Bomba jp 
Act III of 1886.)] Plaintiffs sued in the Court 
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SMALL CAUSE COURT, MOPUSSIL 

— coriti7med. 

(1 ) JURISDICTION— 
ig) Immoveable VRCiV^RTY—coneluded. 
of Small Causey afc Poona to recover Rs. 400 for 
arrel.rs alleged to be payable to them under an 
agreement by the defendant’s father to pay Es. 150 
per annum, of which Rs. 50 were for mainten- 
ance of plaintiff’s mother and the residue wJts to 
b^ applied towards defraying the expenses of a 
temple. The terms of the agreement showed that 
it was intended that the payment for the ex- 
penses of the temple should be continued in per- 
petuity. The Judge dismissed the suit, holding 
that being for a hereditary allowance it was a 
claim for immoveable property and came under 
els. (4) and (13) of 8ch. II of the Provincial 
Small Cause Courts Act (IX of 18S7). On appli- 
cation by the plaintiffs to the High Court under 

25 of the Provincial Small Cause Courts Act 
(IX of 1887), held, reversing the decree, that 
the suit was not for possession of immoveable 
property or recovery of an interest in such pro- 
perty within the meaning of Art, 4, nor did 
it come within the purview of Art. 13 of Soh. 

II of the Act. The Small Cause Court had there- 
fore jurisdiction to entertain the suit, ViSHNU 
Ganesh Joshi Yeshavantrao. 

[21 Bom. 387 | 

(A) Maintenance. 

11. — Suit for arrears of mainteiumce-'- Provin- 
cial Small Cause Courts Act {IX f)/1887), Sch. II, 
Art, 38.] A suit for arrears of maintenance pay- 
abi^junder a written agreement does not lie in a 
Provincial Small Cause Court. Saminatha 
Ayyan V, Mangalathammal. 

[20 Mad. 29 

(i) Municipal Tax. 

12. -P rovlnoial Small Cause Courts Act {IX of 

1887). Soh, II, Arts. 8 a7id 13 — Calcutta Munieiigal 
Consolidation Act {Bengal Act II of ss, 117 

and 119 — Suit tomecorer oeeupier's share of taovhy 
the oicncr of a l)ustee.'\ A suit by the proprietor of 
hustee land for the recovery of Municipal taxes 
from the owner of a hut in the hu.stee is cogni- 
zable by the Provincial Small Cause Courts. 
Bbojonath Mittra v. Gobi Shakrani. 

[23 Calc. 835 

(y) Partnership Account. 

X'^,~Prorincial Small Cause Courts Act {IX of 
1887), Sch, II, Art, 29 {c)—Suit hg a retired partner 
for the consideration due on account of his retire- 
nient.'] A suit by a retired partner for money 
alleged to have been agreed to be paid to him by 
the continuing partners in consideration of his 
retirement, is not a suit for balance of a partner- 
ship, and is not excluded from the jurisdiction 
of a Court of Small Causes. Fauji Lal v. 
Changa Mal. 

[19 All. 613 

(7^) Trusts. 

14. — Provincial Small Cause Courts Act {IX of 
1887), Sch, II, Art. 18 — Gift, Co7ist7‘uction of — ^ 


SMALL CAUSE COURT, MOPUSSIL 

— concluded, 

(1) JURISDICTION -concluded. 

{k) Trusts — co'ncluded. 

Hindu lam — Suit relating to a trust.'] A Hindu 
executed in favour of his daughter au instrument 
in the following terms : “ 1 have hereby given 

to yon to be enjoyed as stridhanam after my 
death 2,320 faiiauis out of 6,000 fanamis which 
remain as hanoni on the land T, . . . The pro- 

! portionate rent on 2,320 fanams is 365 paras. 

I This quantity of paddy .... shall be en- 
joyed by you and your sous and grandsons here- 
ditarily by receiving the same from my sons.'' 
After certain clauses restricting the mode of en- 
joymeut and the power of alienation the instru- 
ment proceeded, “ in the event of the said kanonr 
being paid, that money shall be received by my 
sons, and shall be invested iu some other property, 
which may be approved of by you aud your sous 
and by my sons, and from that property you may 
receive income yearly and enjoy the same.” In 
a suit by a grandson of the donee to recover hiS’ 
share of the income : — Held the suit •* relatedi 
to a trust” within the meaning of the Provincial 
Small Cause Courts Act, Sch. II, Art. 18. Krishna 
Ayyan v, Vythianatha Ayyan. 

[18 Mad. 252 

(2) PRACTICE AND PROCEDURE. 

15.-P resentation of plaint — Former order re- 
tum I ng plaint — Provincial Small Cause Courts Act 
{IX of 1887), ss\ 23 and 27.] Where a plaint in a 
suic for damages was presented to a Judge of a 
Small Cause Court, and it was found that it had 
formerly been presented to his predecessor who 
was of opinion that the Court had no jurisdic- 
tion to try the suit aud returned the plaint to the 
plaintiff uuder s. 23 of Act IX of 1887 •. — Held. 
that the order returning the plaint being final 
under s. 27 of the Act, the Judge could not admit 
and register the plaint until that order had been 
set aside. In re Hausambhai Abuulabhai. 

[20 Bom. 288 

SMALL CAUSE COURT, PRESI- 


DENCY TOWNS. 

Col. 

1, Jurisdiction ...1199' 

{a) Damages for Breach of Con- 
tract ...1199 

{o') Recovery of Immoveable Pro- 
perty ...1199 

(c) Set-off ...1199' 

2. Practice and Procedure ...1200 

(rt) Leave to Sue ...1200 

{!)) Altering, Setting aside, or 

Reversing Decree ...1200 

(c?) New Trials ...1201 

D7) Reference to High Court ...1202 


Practice and procedure of. 

See Civil Procedure Code, s. 108. 

[21 Calc. 269 
[20 Bom. 380 



r 1199 ) DIGEST OF CASES. ( \200 ) 


SMALL CAUSE COURT, PRESI- 
DENCY TOWl:^S--co)itmued, 

(1) JURISDICTION. 

(cc) Damages for Breach op Contract. 

1 . — Ooiitract for shipment and delivery of goods 
■ — Vlvuihle contracts — Go nst ruction of contract — 
Bejyarnte suits.'] Where a contract provided for 
delivery of goods in two monthlT[ shipments and 
■thre defend an ta refused to take delivery or pay for 
-either of the shipments of the goods in accord- 
.trnce therewith ; and it appeared that the total 
amount of the damages sustained by reason of 
the two breaches alleged, if added together, 
exceeded Rs. 2,000, whereas, if taken separately, 
they were less than that amount : — Held, that on 
the true construction of the contract, the plaintiff 
was entitled to bring two separate suits for the 
damages sustained in respect of each shipment, 
and that therefore the Presidency Small Cause 
Court had jurisdiction. Volkart v. Sabju 
6aheb. 

[19 Mad. 304 

{h) Recovery of Immoveable Property. 

2. — Presidency Town Small Qause Courts Act 
{XV of 1882), 55. 22 andiX — Landlord and tenant — 
Suit to eject tenant — Tender and payment into Court 
— Transfer of Property Act (IV of 1882), 5. 114 — 
Costs.] The plaintiff, a landlord, relying on a 
provision in a lease, gave the defendants, his 
tenants, notice to quit. Within seven days the j 
defendants tendered rent, interest, and costs. 
The plaintiff, nevertheless, filed this suit to 
■eject the defendants. The defendants subse- 
quently paid the full amount due into Court: — 
Heidi that, under the terms of the lease, the 
defendants were not liable to forfeiture, and 
that, since the suit should have been brought 
under Chap. VIT, s. 41 of the Presidency Small 
Cause Courts Act, the plaintiff must pay the de- 
fendants' costs as between attorney and client 
under s. 22 of that Act: — Held, on appeal (1) 
that there having been a tender and payment, 
into Court of the full amount due, the plaintiff 
proceeded with the suit at his risk under s. 114 of 
the Transfer of Property Act; (2) that the suit 
not being cognizable by the Small Cause Court, 
e. 22 of Act XV of 1882 did not apply, an applica- 
tion under Chap. VII of that Act nof being a suit 
under s. 22 thereof. Krishnasami Chetti v. 
Natal Emigration Board. 

[17 Mad. 216 

(c) Set-off. 

3. — Presidency Towns Small Cause Courts Act 
{XV of 1882), s. 18, expl. 1 — “ Admitted set-off'' 
— Peht — Civil Procedure Code (1882), s. 111.] 
The plaintiffs sued in the Calcutta Court of 
.Small Causes for breach of contract, the damages 
for which breach amounted to Rs. 2,148, but 
they deducted from this sum of Rs. 2,148, by 
way of set-off, a sum of Rs. 500 which was due 
by them to the defendant on account of an entire- 
ly different transaction, thereby reducing their 
claim to Rs, 1,648. The defendant admitted that 
the Rs. 600 was due to him by the plaintiffs, but 
did not, either before suit or at the trial, agree 


SMALL CAUSE COURT, PRESI- 
DENCY ^OWIAS— continued. 

(1) JURISDICTION— 

(r?) Set-off — concluded. 

to its being set-off against the plaintiffs’ claim : — 
Heidi by Maopherson and Trevelyan, JJ. 
(Petheram, C.J., dissenting), that the sum of 
Rs. 500 could not, under expl. 1 of s. 18 of Act XV 
of 1882, be set-ofi’, and that the suit must be 
dismissed as being beyond the jurisdiction of the 
Court. Ramdbo v. Pokhiram. 

[21 Calc. 419 

(2) PRACTICE AND PROCEDURE. 

{aj Leave to Sue, 

4. — Practice as to granting leave to sue person 
ou t of jurisdiction — Power of High Court to malic 
rules as to Small Cause Court — Statute 24 and 25 
X'ict. cap. 104, .<?. Ic — Civil Procedure Godtc 
(1882), s. 652 — Presidency Toicns Small Cause 
Courts Act {XV of 1882), 55. 6, 18, els, {a) and (c), 
36.] In 1885 the High Court made a rule under 
the Presidency Small Cause Courts Act, s. 33, 
whereby it was declared that the granting leave 
to sue a defendant out of the jurisdiction under s. 
18, els. (ai) and (e) of that Act, was a non- judicial 
or judicial act within the meaning of that 

section, and might be done by the Registrar of the 
Court of Small Causes, Madras : — Held, that the 
rule was ultra vires and void. Rajam Chetti v. 
Seshayya. 

[18 Mad. 236 

(5) Altering, Setting aside, or Rever^jng 
Decree. 

O . — Presidency Towns Small Cause Courts Act 
( A'I'a/ 18S2), 5, 37 — Powers of Full Bench of Presi- 
dency Small Cause Court — Reversal of decree on 
guestion of fact.] One of the Judges of the Presi- 
dency Small Cause Court in a suit tried by him 
delivered judgment for the plaintiff. The defend- 
ant made an application to the Full Bench under 
the Presidency Small Cause CouT<ts Act, s. 37, and 
the Court arrived at the conclusion that the judg- 
ment proceeded cn a misap predation of the 
evidence and reversed the decree : — Heidi by 
Collins, O.J., and Shephard, J. (Best, J., 
dissenting), that the Full Bench of the Presidency 
Small Cause Court had transgressed the limits of 
the jurisdiction conferred by Act XV of 1882 
s. 37, as the case was one on which different 
minds might not unreasonably have come to 
different conclusions. SadaSOOK Uambir Chand 
V. Kannayya. 

[19 Mad. 96 

6. — Presidency Towns Small Cause Courts Act {I 
of 1896), 55. 37 a7id 38 — Xeiv trial — Powers of Bench 
sitting on applicatioji for new trial— Ground for 
7iew trial — Question of evidence The Fourth 
Judge of the Presidency Small Cause Court, in a 
suit tried by him, delivered j udgment for the plain- 
tiff. The defendant applied under s. 3-8 of the 
Presidency Small Cause Courts Act (I of 1895) for 
a new trial, and the Judges (the First and Fourth) 
on such application set aside the judgment, and 



( 1201 ) 


( 1202 X 


DIGEST OF CA^SS. 


SMALIi GAUSS COURT, PRSSI- 
UENCY TOWNS-oimWined, 

(2) PRACTICE AND 'PROGmURlJl—oo?itviu6d. 

(5) Altering, Setting aside, or Reversing 
concluded, 

dismissed the plaintiff's suit with costs, and on the 
plaintiff’s application, the Full Bench of the Small 
Cause Court refused to interfere : — Reid, by the 
liigh Court that the Judges exercised the pcTwers 
of' an Appellate Court in setting aside the original 
decree, and exceeded the jurisdiction vested in 
them by s. 38 of the Act, such jurisdiction being 
a revisional jurisdiction only I'—Reld, also, that, 
where the question is one of evidence, the judg- 
ment of the original Court could be reversed, and 
a new trial directed only when such judgment is 
manifestly against the weight of evidence. Snda- 
soold Gaviolr Ghand v. Kannayya, I. L. R. 19 Mad. 
_95, followed. Sassoon v. Hurry Das Bhukgt. 

[24 Calc. 455 

(c) New Trials. 

^ , ^Second uppl teat ion for new trial — Precis 
denoy Towns Small Cause Gourts Act (XV of 1882), 

■s. 37 — Act IX of 1850, 53.] The Judges of the 
Calcutta Small Cause Court have power to entertain 
in the same suit more than one application for a 
new trial. Ihere is nothing in s, 37 of Act XV of 
1882 prohibiting such a practice. It is in accord- 
ance with the practice of Courts in England to 
allow such applications. Fursonohund. Qoliclia v. 
dianooram, 10 B. L. R. 355; 19 W. R. 203, fol- 
lowed. SURRUT COOMARI DaSSEE t\ RADHA 
Mohun Roy. 

- [22 Calc. 784 

3 . — Fresidency Towns SinaM Gauss Courts Acts 
(XF(j/ 1882) (amended by I of 1895), Chap. VI, 
6‘.5‘. 69 and lO^Jurtsdiotion — Application for new 
trial.'] Where the plaintiff requested the Chief 
Judge of the Presidency Small Cause Court to 
deliver his judgment contingent upon the opinion 
of the High Court under s. 69 of the Presidency 
Small Cause Courts Act {XV of 1882), but subse- 
quently abandoned the exercise of such right before 
the question to be referred was formulated or a 
reference made: —TyhZrZ, that the plaintiff was not 
thereby deprived of his remedies under Chap, VI of 
the Act, and could still make an application for a 
new trial : — Held, also, that the meaning of s. 70 
is that, in failing to give security, the party shall 
be deemed to have submitted to the judgment as 
final and conclusive within the meaning of s. 37 
of Act I of 1895; that is to say, the judgment 
becomes final and conclusive, save as provided 
by Chap. VI of Act XV of 1882 : — Held, there- 
iore, that the >Smaii Cause Court had jurisdiction i 
to entertain the application by the plaintiff for 
a new trial. Protap Chundbe Sen v. Tunsgok 
-Dass. 

[23 Calc. 967 

^,~^Grownd for new trial — Question of evidence,] 
Where the question is one of evidence, the 
judgment of the original Court can be reversed, 
■and new trial directed only when such judg- 
ment is manifestly against the weight of evi- 


SMALL CAUSE COURT, PRESI- 
DENCY TOWNS — cojicdudecl, 

(2) PRACTICE AND PROCEDURE — GOtiGluded, 
(c) New Trials— eo7icluded. 

deuce. Sadasooli Qainbir Ghand v. Kannayya, 
I. L, R. 19 Mad. 96, followed. Sassoon v. Hurrv 
Das Bhukut. 

. [24 Calc. 455 

(d) Reeerbnce to High Court. 

10. — P? ‘esideney Town Small Cause Courts Act 
(XV of 1882), .5*. 69 — Puty of the Judge in stathig 
a case for opinion of the High Court — Question of 
law — Gondition precedent to referring ease.']] 
Under s. 69 of the Presidency Small Cause Courts 
Act (XV of 1882), the existence of such a ques- 

I tion of law or usage or construction as therein 
I mentioned, is a condition precedent to a refer- 
I euce to the High Court, and if no such question 
arises, the Small Cause Court has no authority to 
refer, and the High Court no jurisdiction to deal 
with, the reference. The duty of drawing up 
the case, where a reference is made, is imposed 
on the Court, and it is responsible for the form of 
the case. Lshwardas Tribhovandas v. Kalidas 
Bhaidas. 

[20 Bom. 779 

11. — Presidency Town Small Cause Courts Act 
(XV of 1882),, <f6'. 37, 38 and 69 — Stating case on ap’- 
jjlieation for a new tidal.] When, upon an appli- 
cation to the Presidency Small Cause Court for 
a new trial, the Judges differ in their opinion 
as to any question of law, and the majority 
without ordering a new trial reverse the decree 
of the Judge who tried the suit, the Court is 
bound to state a case for the opinion of the High 
Court under s. 69 of the Presidency Small Cause 
Courts Act. SESHA2IMAL V. MUNDSAMI MuDALI. 

[20 Mad. 368 

12. — Judgment eontiwjent upon opinion of the 
Hlyh Court — Presidency Small Cause Courts Act 
(XV of 1882), 6*. 69 — Civil Procedure Code (1882), 
ss. 373, 617, 618 and 619 — Wlthdraioal of suit ^ 
Power to allow.] The Small Cause Court passed 
a decree for the plaintiff, but contingent upon 
the opinion of the High Court. On the refer- 
ence the High Court decided that, upon the 
plaint befoire the Court, the plaintiffs oould 
not recover : — Held, that the Small Cause Court 
on the receipt of the copy of the judgment 
of the High Court wa^ bound to enter judgment 
for the defendants. Yule, & Co. t. Mahomed 
Hossain. 

[24 Calc. 129 

SOCIETY UNINCORPORATED, SUIT 
BY AGENT OP. 

See Plaint— Verification and Signa- 
ture. 

[16 All. 42© 

SOLICITOR. 

See Privileged Communication. 

[18 Bom. 263 



X 1203 ) DIGEST 

SONTHAL PERGUNNAHS SETTLE- 
MENT REGULATION (III OP 1872). 

— . — j SS. 11 and 26. — “ Proju-ietor^ Meaning 
ff — Sn it for establishment of laklih'aj title and 
amendment of record of rights-- Jurisdiction of 
Ciril Court — Onus of pro oft] In proceedinprs for 
settlement of rent and record of rights under the 
South al Pergnnnahs Settlement Regulation (III 
of 1872), certain lands claimed the plaintiffs as 
lahliiroj -were ordered to be recorded as mal and 
assessed with rent, the Commissioner of the 
Division stating that the plaintiffs might, if they 
chose, bring a suit in the Civil Court. The 
defendant (zemindar) obtained an exparte decree 
for rent on the basis of the jummabandi prepared 
in the said proceedings. In a suit brought to 
establish the plaintiffs’ lahliiroj title and for an 
order directing the record of rights and jvmnia- 
bandi to be amended : — Bold, that a lahhirojdar 
is a “ proprietor ” within the meaning of s. 25 
of the Eegulation, and ss. 11 and 25 did not bar 
the jurisdiction of the Civil Court in this case. 
Bam Charon Singh v. JJhatnri Singh, I. L. R. 
18 Calc. 116, distinguished : — Beld, also, that in 
the present case the onus was on the plaintiffs to 
prove their alleged lahhiraj title. R.AMRArN'JAN 
CHTJCKERBXJTTY V, 17AISDA Lal Laik. 

[22 Calc. 473 

SPECIAL OR SECOND APPEAL. CoC 


1. Orders Subject or not to Appeal ...120.9 

2. Small Cause Court Suits .. 1207 

{a) General Cases ...1207 

{b) Damages ...1208 

{c) Immoveable Property ...1208 

{d) Mesne Profits .. 1209 

(<?) Profits of Land ...1209 

(/) Tax ...1209 

3. Grounds of Appeal ...1210 

(^r) Evidence, Mode of Dealing 

wdth .."'.1210 

(J)') Questions of Fact ...1211 

4. Other Errors of Law^ or Procedure ...1212 , 

{a) Appeals ...1212 j 

{b) Local Investigation ...1213! 

.5, Procedure in Special Appeal ...1213 1 


See Review— Ground foe Review. ! 

[18 Mad. 480 I 

See Vendor and Purchaser — Com- 1 
PLETioN OF Transfer. ; 

[22 Calc. 179 | 

5 Power of Court in. | 

See Parties— Adding- Parties to I 
Suits— Respondents. ■ 

[19 Mad. 151 

(1) ORDERS SUBJECT OR NOT TO APPEAL. 

1 . — Bengal Tenancy Act. Chap. X. ss. 104, 2, 

106, 107 and 108, el. 2 — Dispute as to enitries in 
record of rights— Question as to status of ryots — 
Order of Sgeeial Judge on appeal from Settle- 
ment Officer — Civil 'Procedure Code, s. 622.] 
Under Chap. X of the Bengal Tenancy Act there 


F CASES. ( 1204 ) 

SPECIAL OR SECOND APPEAL- 

continued, 

(1) ORDERS SUBJECT OR NOT TO APPEAL 

— continued. 

is to be (1) a framing ofi the record of rights ; 

(2) a draft ‘publication for a period of one month 
during which time objections may be preferred: 
and (3) a final publication, previous to which 
publication “ disputes” as to the correctness 
of the entries in the record of rights, other 
than entries of rents settled, are to be heard 
and decided. Under s. 107 the decisions of the 
Settlement Officer in all proceedings under the 
chapter are to have the force of decrees, and 
under s. 108, cl. 2, an appeal lies to the Special 
Judge from all decisions of the Settlement 
Officer ; but it is only in cases under s. 106< 
decided by the Special Judge on appeal from the 
Settlement Officer, that a second appeal lies to 
the High Court, and such cases cau only relate t't- 
disputes regarding the correctness of entries other 
than the entries of rent settled. Where a deci- 
sion of the Settlement Officer in a case under 
s. 104, cl. 2 of the Act dealt with the ques- 
tion of the status of the ryots, and was passed 
before the record had been framed ; and after the- 
record had been framed, there was no dispute as- 
to the correctness of any entry, except the entries- 
of the rent settled ; — Beld, that the order of the- 
Special Judge on appeal from such decision of the 
Settlement Officer was not one passed in a case 
under s. 105, and therefore no second appeal iay 
from it to the High Court. Sheiobarat Koev v,. 
JVlrpat Boy, I, L. R. 16 Calc. 696 ; and Lain 
Kirat Xarain v. Palahdhavi Pandey. I. L. R. IV 
Calc. 326, referred to: — Held, also, that the^^ase 
was not one which required the interference of 
the High Court under s. 622 of the Civil Procedure 
Code. Gopi Nath Masant r. Adoita Naik. 

[21 Calc. 776 

2. — Bengal Tenancy Act {VIII of 1835), ,<is. 
106 and Special Judge, Order of — Boundary 
dispute — Bengal Survey Act {Bengal Act V of 
(1875), part V, s. 40 — Settlement '^Officer acting os 
Survey Officer.] A second appeal only lies to the 
High Court under s. 108 of the Bengal Tenancy 
Act from the decision of the Special Judge in 
a case under s. 106 of the Act. No second appeal 
therefore lies from an order of the Special Judge 
dismissing an appeal on the ground that no 
appeal lay to him in a case of a boundary dispute 
which had been tried and decided by a Settlement 
Officer acting as a Survey Officer under Part V of 
the Bengal Survey Act (Bengal A.ct V of 187.5), 
Irshad Ali Chowdhry v. Kant a Pershad 
Hazaree. 

[21 Calc. 935 

3. — Bengal Tenancy Act { VIII of 1886), 
Chap. X, ss. 106 and 108 — Record, of rights, Dispute 
prior to the prep aratiou of — Standard, of measure- 
merit, Question of.] In a proceeding under 
Chap, X of the Bengal Tenancy Act, a dispute 
arose between the parties, before the preparation 
I of the record of rights, on the question of the 
j local standard of measurement. The Settlement 
: Officer decided the case in favour of the plaintiffs-, 
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DIGEST OF CAS^S. 


( 1206 ). 


SPECIAL OR SECOND APPEAL— 

— continued, 

;i) ORDERS SUBJECT OR NOT TO APPEAL 

— continued. 

and, on appeal tathe Special Judge, the decision 
ivas upheld : — IJeld, that the order of the Sett^* 
inent Officers was not one under s, 106 of the 
Bengal Tenancy Act, and under cl. 3 of s. 108, 
no second appeal lay to the High Court, uvin* 
7 iaih Mamnt v. Adoita Naih, 1. L. R. 21 Calc. 
776 referred to. Anand Lal Paria v. Shib 

CEU.PERMUKEBJBE. [22 Oalc. 477 

4^ Sjjechil J'udrje, Decision of — Devcnue Otiicej\ 

DeciAon of— Bengal Tenancy Act ( FJJ/ e/ 1885), 
105, 106 and 108 {f)— Record of rights, Dispute^ 
prior to completion of— Dispute about propimnl 
entry or omission in the recordt] The respondent, 
in the course of proceedings for the record ot 
ri<^hts in the village, of which he was the land- 
lok, applied for the settlement of fair rents 
The appellant claimed to he a ryot holding at 
a fixed rent. The respondent denied the validity 
of the claim. This dispute gave rise to a case 
between them which was decided by the kevenue 
Officer against the appellant, who then appealed 
to the Special Judge, with the result that the de- 
cision on that question was confirmed. At the 
time of the Revenue Officer’s decision no record 
of rights bad been completed under s. 105 (1 ) ot 
the Bengal Tenancy Act. On appeal to the High 
Court the respondent took the preliminary objec- 
tion that no appeal lay under s. lOS (3), as the 
case^^as not one under s. \QQ\—Beld, that the 
decision of the Revenue Officer was a decision m 
a proceeding under s, 106 of the Bengal Tenancy 
Act, and that a second appeal lay from the de- 
cision of the Special Judge to the High Coiu;t. 
Oopi Nath Mitsant v. Adoita Naih, I. L. R. 21 
cJc 776 ; and Anand Lal Paria v. Shib Ohunder 
Muieriee, I. L. R. 22 Calc. 477 ; so far as they 
decide that a second appeal would not lie m such 
n case, overruled. Dengu Kazi r. IsoBiN 

KrssoRi CHOWDBR.^-I. [24 Calc. 462 


SPECIAL OR SECOND APPEAL- 

continued. 

(I) ORDERS SUBJECT OR NOT TO APPEAL. 

— continued. 

eludes a right of suit, does not enlarge the right 
of appeal which is limited strictly by s. 588. 
Bhagbut Lall V. Narku Roy. 

[21 Calc. 789 

— Order of a District Court under s. 26 of the 
Succession Gei'tificate Act (TLI of 1889) Succes- 
sion Gertifieate Act, s. Jurisdiction of Jiigh 
Court and District Court A Section 26 of the Suc- 
cession Certificate Act confers on the District 
Court the same appellate jurisdiction over 
order of an inferior Court as is conferred by 
s. 19 on the High Court over the order of a District 
Court. There is no provision in the Act for a 
second appeal in any case. Sabba Rag r. Pala- 
NiAKDi Pillai, ^ _ 

[17 Mad. 167 

8. — Order passed in appeal reversing loicer 
Court's order setting aside a sale in execution oi 
decree — Givil Procedure Code (1882), s. 588.|: 
Under the provisions of s. 588 of the Code ot 
Civil Procedure, no second appeal lies to the 
High Court from an order passed in appeal by a 
District Judge on an application by a judgment- 
debtor to have a sale in execution of a decree 
set aside on the ground of material irregularity. 
Gobi Koeri v. Gopi Lal. 

[21 Calc. 799 

9. — Order refusing to set aside sale in execution of 
decree — Givil Procedure Code (1882), ss. 2 and 588.] 
A judgment-debtor, -whose property had been 
sold in execution of a decree and purchased by 
the decree-holder, applied that the sale be set aside- 
on the ground that the person, at whose instance- 
execution had proceeded, had been improperly- 
brought on to the record. The application was 
rejected by the Court of first instance, and an 
appeal by the applicant was dismissed ‘.—-Held, 
that no second appeal lay to the High Court. 
Daitanayagam Pillai v. Raxgasami Ayyar. 

ri9 Mad. 29 


Q^Order setting aside sale — Gicil Procedure 
Code (1882), 55 . 312 and Q' 22 — Superintendence 

of High Court A No second appeal lies against 
an order under s. 312 of the Code setting 
aside a sale. Nana Kumar Eogy. Golam Chunder 
Dey, I. L. R. 18 Calc. 422, followed, and the Court 
refused under the circumstances to interfere 
under s. 622. Aubhoya Dassi i\ Pudmo Lochun 

UONDOL. 

[22 Calc. 802 


— Order setting aside sale binder s. 294, 
Civil Procedure Code, \8S2— Purchase hy dexree- 
holder ivithout permission to bid ad sale in execution 
of Ms decree— Civil Procedure Code (1882), .S‘5. 244 
(ind 588.] No second appeal lies from an order 
made by a Distiict Judge, on appeal setting aside 
a sale under s. 294 of the Civil Procedure Code, 
notwithstanding that s. 244 bars a separate suit 
in such a case ; that section (244), whilst it pre- 


— Order made on apjRication to set aside 
sale in execution where the auetion-piurchaser is a 
heiiamidar fm' judarnent-debtor — Civil Procedure 
Gode (1882), ss. 244 and 311 — Bengal Tenancy 
Act, s. 173.] Where the auction-purchaser is 
a henaniidar for the judgment-debtor, in an 
application to set aside a sale under ss. 173 of 
the Bengal Tenancy Act and 311 of the Code of 
Civil Procedure, a second appeal lies to the 
High Court from the order made on the applica- 
tion, as the application is one under s. 244 of tlie 
Code. Grand Monee Dasya v, Santo Monee 
Dasya. 

[24 Calc. 707 

— Order refusing to set asi(N a sale — Appeal 
from an order remanding a ease — Code of Civil 
Procedure (1882), s. 588, els. 16 and 28, and s. 562.] 
Though orders under s. 562 of the Code of Civil 
Procedure are appealable under cl, 28 of s. 588, 
yet the provisions of the latter section are subject . 
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SPECIAL OR SECOND APPEAL - 

cinit billed . 

O) ORDERS SUBJECT OR NOT TO APPEAL 
— concluded, 

to its last paragraph which says that orders 
.passed under this section shall be final ; and there- 
fore no second appeal lies from an order passed 
under s. 5SS, cl. 16, notwithstanding that it is an 
order passed by the lower Appella’^e Court remand- 
ing the case under s. 562, inasmuch as the order 
was made in a case which was itself an appeal from 
an order allowed by s. 588, of the Code. Mathura 
Nath Chose v. Nobin Chandra Kundu Biswas. 

[24 Calc. 774 

12. — Order dlsmisHng a 2 )peal for default — Givil 
Procedure Code (1882), .5*. oSd.j No appeal will 
lie under s. SSI. of the Code of Civil Procedure 
in a case where an appeal has been dismissed 
for default, inasmuch as an appeal cannot be 
brought within any of the grounds therein men- 
tioned, ANWAR Ali r. Jafeer Ali. 

[23 Calc. 827 

13. — Order .setting aside order granting reemv — 
Oil'll Procedure Code (1882), ss. 591, 62o and 629.] 
No second appeal to the High Court lies from an 
order setting aside an order granting a review 
of judgment. Kanti Chunder Mookerjbe v. 
-Salt GRAM. 

[24 Calc. 319 

Imam Bux v. 3Iahomed Cope. 

[24 Calc. 319 note 

(2) SMALL CAUSE COURT SUITS. 

(d) General Cases. 

14. — Question ofjurisdletion — Prorluclal Small 

Cause Courts Act {IX of 1887),,?. Pro- 

cedure Gode (1882), ss, 586 and 6167? — Civil Pro- | 
■cednre Code Amendment Act {VII of 1888), 

60.] Notwithstanding s. 16 of the Provincial 
Small*' Cause Courts Act, the High Court has, 
on a case being submitted to it under s. 646 B 
-of the Civil Procedure Code, full power to con- 
sider the matter of jurisdiction or to deal wdtb 
dt on the merits so as bo do substantial justice 
without putting the parties bo the expense of a 
fresh trial. Where a suit, cognizable by a Small 
Cause Court, was tried both in the Munsif’s and 
District Judge’s Courts without objection to the 
jurisdiction, held, on a second appeal to the High 
■Court, that s. 646B of the Civil Procedure Code 
must be read with s. 16 of the Provincial Small 
Cause Courts Act, so as to modify its full effect in 
a case wrongly tried by an ordinary Civil Court 
and taken in appeal to the District Court; both 
-parties Tiaviug submitted to the jurisdiction, it 
was nob competent to either of them on second 
appeal to plead the want of jurisdiction, so as bo 
render the proceedings taken in the suit void. 
Sdrbsh Chunder Maitra v, Kristo Rangini 
Dasi, 

[21 Calc. 249 

15. — Order in ei^ecution of decree in ,suit cogni- 
sable dg Small Cause Court,] Where the original 


SPECIAL Oil SECOND APPEAL-- 

continued. 

(2) SMALL CAUSE COURT 

{a) General Cases — concluded. 
suit is a suit of the nature cognizable in Courts of 
Small Causes, and the subject-matter of th^ suit 
do^es nob exceed Rs. 500 in value, no second appeal 
will lie in respect of an order made in execubion- 
pro/ieedings relating thereto. Barakh v. Ram 
Sanqj, I. L. R. 12 All. 579, approved ; Sri Bullov 
Bhattacliarji v. Baluram Cliattopadhya, I, L.' R. 

11 Calc. 169; and Aithala v. Suhhaiina, I. L. R. 

12 Mad. 116, referred to. Din Dayal v. Patra 
Khan. 

[18 All. 481 

Qb) Damages. 

IQ. — Civil Proeedure (1882), 586— 

for money paid and damages incurred by dis- 
traint of crops —Provincial Small Cause doni^ 
Act (IX of 1887), Sck. II, Art. 35, cl. {j)— Small 
Came Court, Alofussil, Jurisdietion of,] A suit 
to recover money paid to redeem crops which 
had been distrained by the defendants for rents 
due from persons other than the plaintiffs, and 
also for damages sustained on account of the 
distraint, is, so far as the claim relates to damages, 
a suit coming under cl. {j), Art. 35 of the Provin- 
cial Small Cause Courts Act (IX of 1887), and is 
therefore not entirely a suit of the nature of a 
Small Cause Court suit Section 586 of the Civil 
Procedure Code (1882) does nob bar a second 
I appeal in such a suit. Dewan Roy v, Sundar 
Tewary. 

[24 Gale. 163 

e-r 

17 . — Code of Civil Procedure (1882), s, 586 

Suit for compensation for nse and occupation of 
land valued at less than Rs. 600— Provimcial Small 
Gmese Courts Act (IX of }SS7)r ss. 15 and 23, 
Seh. II, Art. 8.] A suit for compensation for 
money realised by^ the defendants from the 
actual occupants of land, who were stated to 
have been the plaintiff’s tenants, is a suit, not 
for rent, bub for damages of a nature cognizable by 
the Small Cause Court ; therefore, no second ap- 
peal lies to the High Court in such a suit valued 
at less than Rs. 500, notwithstanding that the 
plaint was returned by the Small Cause Court to 
be filed in the Civil Court under s. 23 of the Pro- 
vincial Small Cause Courts Act, on the ground 
that the suit involved a question of title. Mohesh 
Mahto V. Plru, I. L. R 2 Calc. 470 ; and Muttu^ 
karnppan Y.^Sellan, I. L. R. 15 Mad. 98, referred 
to. Kali Krishna Tagore v, Izzatannissa 
Khatun. 

[24 Calc. 557 

(6*) iMMOVE.-tBLE PROPERTY-. 

IS. — Suit for liattubadi and harnands emolu- 
mcmU—Clvll Procedure Code (1882), 5 . Pro- 
vincial Small Cause Courts Act (IX of 1887), Sch. 

I, Art. 13.] Where plaintiff sued for arrears of 
liattubadi and liarnam's emoluments^ the value 
of the suit being less than Rs. 600 -.—Held, that 
kattubadi and harnami' s emoluments are neither 
a charge on nor interest in immoveable pro- 
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continued. j 

(2) SMALL CAUSE COURT SUITS— j 
(c) Immoveable Property — concluded. 
pertT, acd that no second appeal lay. Mullapudi 
Balakrishnayya V. Yermcatanarasimha Appa 
Bau. 

[19 Mad. 329 

See Venkatarama Boss v. Maharajah 
'' of Viziahagram. I 

[19 Mad. 103 
{d) Mesne Profits. 

19 ^ — Suit for mesne profits icliere the value of 
the .mljeet-matter in disi)ute is less than JRs. 600— i 
Provincial Small Cause Courts Act {IX of 1887). ; 
Sch. Art. 'd\— Small Cause Court. lU of usslC Juris- : 

diction o/.] Held by the Full Bench (Ghose and i 
JlJanerjbe, JJ., dissenting-) : That no second i 
appeal lies in a suit for mesne profits, -where the | 
value of the subject-matter in dispute is less than ' 
Ils. 500. Sriram’ Samanta v. Xali Das I)ey,l j 
L. R. 18 Calc. 816, overruled. Kunjo BehaRY 
Singh v, Madhub Chundra Ghose. 

[23 Calc. 884 

(e) Profits of Land. | 

20. — Civil Procedure Code (1882), s. 586 — Suit j 

to recover a certain sum on account of a share \ 
in pfroperty — Prayer for accoicnt — Question of \ 
title.'] Plaintiffs sued to recover, on account ! 
of their share in the produce of certain dhara i 
and lihoti properties, Rs. 339-11-2, or any other | 
sum which might be found due to them on | 
tal^Jng account from the defendant, who was the 
managing hhot. The defendant denied the 
plaintiffs’ right to the produce of some of the 
properties. The first Court and the Court of 
appeal found that the amount due to plaintiffs 
was Rs. 72-14-11. On second appeal that 

the suit was a Small Cause Court suit, and no 
second appeal lay. The mere fact of a question 
of title arising does not prevent a suit being 
cognizable by a Court of Small Causes. By 
merely asking, in the alternative, for an account 
of the profits, a suit cognizable by a Small Cause j 
Court cannot be converted into one of a different 
nature. Narayan Bhasker v. Balaji Bapuji. 

[21 Bom. 248 

(/) Tax. 

21. — Suit for arrears of choiohidari tax pay- 
able by patnidar under patni settlement — Rent — _ 
Bengal Tenancy Act {Act VIII cf 1885), s. 3 (5) 
— Civil Procedure Code (1882), s, 686.] In a suit 
for arrears of clioiolddari tax, payable by the 
paUiidar under the patni settlement, the Court 
found that it was not an illegal cess, and could 
be legally recovered: — (upon the objection 
of the respondents, that the suit being one of 
the nature cognizable by a Small Cause Court, 
and valued at less than Ks. 600, no second appeal 
would lie under s. 586 of the Code of Civil Proce- 
dure), that as the consideration for the pay- 
ment of the chowkidari tax was the occupation 
or the holding of the patni tenure, and as the 
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coniiiiUtd. 

(2) SMALL CAUSE COURT ^VYT^-coRchided. 

(/) Tax — concluded. 

payment was to be made periodically to the 
zemindar by the patnidar, and the amount agreed^ 
to be paid was lawfully payable, it came within the- 
definition of ‘Tent’* in the Bengal Tenancy Act, 
and therefore a^econd appeal would lie. Bhevaj 
JIahtab Ghund Bahadoor v. Radha Bertode 
Cho'wdhry. 8 W. R. 617 ; JErshine v. Triloclcun 
Chatterjee, 9 W. R. 518 ; Waston f Co. v. Srec- 
hristo Bhumie, l.lj. R. 21 Calc. 132; Rutnesser 
Bisicas V. Ilurish Oknnder Rose, I. L. R. 11 Calc. 
221, referred to, Assangela Khan Bahadur 
V. Tiethabashini. 

[22 Calc. 68a 

(3) GROUNDS OF APPEAL. 

(a) Evidence, Mode of Dealing with. 

22. — Rocunientary evidence — Construction of 
document or inference to be drawn from its term — 
Civil Procedure Code, s, 584 — Question of hue.] 
The question of what is the proper inference to 
be drawn from the terms of a document is a 
question of law within the meaning of s. 684, 
Civil Procedure Code, and can be considered in 
second appeal. Chockalingam Pillai v. May- 
andi Ohettiar. 

[19 Mad. 485 

23. -5 uit for ejectment — Proof of title — Infer- 

ence of title from acts of ownership) — Finding of 
lower Court on such question — Mixed question of 
law and fact — Finding of fact.] In an ejectment 
suit the evidence of the plaintiff’s title to the pro- 
perty- consisted of evidence of acts of user from 
which the Court was asked to infer ownership in 
the absence of proof of a better title by the de- 
fendant. Upon review of the evidence the Dis- 
trict Judge held that the plaintiff’s title was. 
not proved : — Held^ that this finding, which was 
a mixed one of law and fact, was a finding with 
which the High Court could not interfere om 
second appeal. When, from the facts found by 
the lower Court, the legal inference to be drawn 
is certain, the High Court in second appeal may 
correct erroneous conclusions drawn by the lower 
Appellate Where, however, the legal 

inference to be deduced from facts is doubtful, 
it is not open to the High Court in second appeal 
to interfere with the findings of the lower Court. 
A test which often presents itself to an English 
lawyer is this: Would a Judge withdraw the 
case from a jury on the ground that there was no 
evidence of the question to be found upon, such 
as adverse possession or title, to go to them ? or 
would he, on the other hand, on certain facts 
being established, direct them to find in a parti- 
cular manner ? In either of these cases it would 
be open to the High Court in. second appeal to 
come to a different conclusion from the lower 
Appellate Court. But where the question upon 
the facts and law is one which the Judge would 
lay before the jury to decide, there it is not open 
to the High Court to consider the propriety of the 
finding of the lower Appellate Court. LaGhmeswar 
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(3) GROUNDS OP 

{ ti ) Evidence, Mode of Dealing with — 
concluded. 

"Slnglb T. Munoioar Hossein, I. L. 11.19 CpJc. 253 ; 
X. H. 19 I. A. 48; and Earn 6roj)al v. Shaniskhaton, 
.1. L. R. 20 Calc. 93 ; L, R. 19 I. A. 228, referred 
to. ^ Rajaram y.’GANBSH Haei Earkhanis. 

[21 Bom. 91 

( h ) Questions of Fact. 

24. — Finding of fact unsupported bg reasons— 
D/fect in judgment of lower Appellate CouH.I 
Where no reasons are given by a lower Appellate 
Court for the conclasions arrived at, such conclu- 
-sions cannot be accepted as legal hudings of fact 
'in second appeal. Kuniat v. Kanicit^ I. L. R. 8 
Bom. 368 (370) ; and Roghunath Gopal v. Nilu 
Aathaji, I. L. R. 9 Bom. 452 (451), referred to. 
Ningappa V. Shivappa. 

[19 Bom. 323 

25. — Finding of fact — Finding of lower Court 
based on miSGonception of evidence — Defect in 
judgment of Appellate GoXLrt.'l The finding on 
an issue of a lower Appellate Court which is 
based on a misconception of what the evidence 
is, cannot he accepted in second appeal as a legal 
finding on it. Govind r. Vithal, 

[20 Bom. 753 

^26 . — Finding on the eicistence of custom or usage, 
malndy based on irrelevant matters — Evidence Act 
{1 of 1872), s. Vd~Mistrial — Remand.'] In suits 
by a landlord for ejectment of purchasers from 
•ryots having only a right of occupaucy on the 
.ground that the holdings of such ryots were 
not transferable without the landlord's consent, 
the defendants pleaded custom or usage in sup- 
port of the transfers. Questions arose as to the 
character of the usage required to be proved in 
such cases and the nature of the evidence re- 
quired to prove the usage. In second appeal the 
High Court upon an examination of the evidence 
relied on by the lower Court of Appeal, and on 
reference to s. 13 of the Indian Evidence Act 
(I of 1872) : — Held, that the fin^iing of that Court 
on the existence of the usage having been mainly 
based on irrelevant matters, the appeal was not 
properly tried, and the case must be remanded for 
retrial. Womes Ghunder Ghatterjee v. Ohundee 
Churn Roy Chowdhry, I. L. R. 7 Calc. 293, refer- 
red to. Falakdhari Rai v. Manners. 

[23 Calc. 179 

27. — Proof of custom— Misoonceptioii as to mode 
of proof,] If a decree appealed against is based 
on wrong views of the law of evidence, or on a 
misconception of the canons which the Privy 
•Council and the High Court have defined as to 
how a special custom should be proved, the High 
Court will interfere in second appeal. Desai 
RANCHODDAS ViTH ALDAS V, Rawal Nathdbhai 
Kesabhai, 

[21 Bom, 110 


(3) GROUNDS OF APREKL— concluded, 

(5) Questions of 'PAQT-^conoluded. 

28. — Remand to the Appellate Oourt — Additional 
evidence in Appellate Court — Fiuchong of fact jtpon 
evidence tahen after remand — Procedure in the se- 
cond Court of Appeal — Glvll Procedure Gode(lSS2}, 
ss. 668, 684, 685 and 587.] In a second appeal, 
the High Court set aside the decrees of the lower 
Courts on the ground that certain issues raised 
in the suit were not considered by those Courts, 
and remanded the case to the lower Appellate 
Court for a proper decision of the case. The 
lower Appellate Court took evidence on the issues 
uot tried before, and came to findings of fact on 
that evidence i — that the lower Appellate 

Court tried the case, not as an original case, but 
as an appeal, and acting under the powers given 
to it took fresh eYidenoe Held, that on second^ 
appeal the High Court is precluded by the Cod^ 
of Civil Procedure from going into facts, and 
that restriction of power is not confined only to 
cases where evidence is taken in the first Court. 
Gopal Singh v. JhaUri Rii, I. L. R. 12 Calc. 37, 
followed ; Balkishan v. Jasoda Kuar, I. L. R. 7 
All. 765, referred to; Hinde v. Bray an, I. L. R. 

7 Mad. 62, not followed. Beni Pershad Kuari 
V, Nand Lal Sahu. 

[24 Calc. 98 

29. — Enhanced rent on irrigated land — Implied 
contract.] A zemindar tendered to ryots on his 
estate pottahs providing (inter alia) for the pay- 
ment of rent in which the land assessment was 
consolidated with a water-cess in respeot^ of 
certain land irrigated under the Eistna anicut. 
This had not been sanctioued by the Collector 
under the Madras Rent Recovery Act, s. 11, but 
it was found that it had been paid by the ryots 
for many years. The Court of first appeal held 
on this finding that there were implied contracts 
on the part of the ryots to pay it : — Held, that 
the finding as to the existence of an implied con- 
tract to pay the enhanced rent was a finding of 
fact, and must therefore be acc^?pted on second 
appeal. Siripaeapu Ram anna c. Mallikar- 
JUNA Prasad A Nayudu. 

[17 Mad. 43 

30 — Oioll Procedure Code (1882), ss. 584 and 
585 — Findings of fact— Inf erence of law which 
the facts found are insuffieient to justify,] IVhere 
the lower Appellate Court arrives at a conclu- 
sion, which is an inference based upon an erro- 
neous view of law, the judgment is open to 
question in second appeal. Lachmeswar Singh v. 
Manowar Hossein, I. L. R. 19 Calc. 253 ; L. R. 

19 I. A. 48 ; Ram Gopal v. Shams kluit on, I. L. R. 

20 Calc. 93 ; L. R. 19 I. A. 228, referred to. Ishan 
Chunder Das Saekar v. Bishu Sirdar. 

[24 Oalc. 825 

(4) OTHER ERRORS OF LAW OR 
PROCEDURE. 

(a) Appeals. 

SI,— Appeal heard ess parte ivithout respondent 
1 being aware of hearing-— Application for rehearing 
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(4) OTHER ERRORS OP LAW OR PROCEDURE 

— Gonclvded. 

(a) Appeals — concliLded, 

harred before he was aioare of decree against 
lilm—Olvll Proeednre Gode^ ss. 560 and 584 (o) — 
Z Imitation Act, Sclu II, Art. ~~ Poioer of High 
Court to interfere on special appeal.'] WherS an 
appeal was heard eoi parte by a lower Appellate 
Court, and the decree of the Court of first in- 
stance reversed in the absence of the respondent, 
on whom notice of appeal had not been duly serv- 
ed, and who was not aware of the proceedings till 
after the time for applying for a rehearing under 
s. 560 of the Civil Procedure Code and Limitation 
Act, Sch. II, Art. 169, had expired : — Held, that 
the High Court in second appeal had power to 
interfere under a. 684 (c), Civil Procedure Code. 
"BaLAJI RaU V . SiTHABHOY. 

[19 Mad. 414 

(5) Local Investigation. 

32. — Disregard of report on local inrestigation — 
Disputed ’boundary — Grounds of appeal — Civil 
Procedure Code (1882), s. 584.] The Court of 
first instance accepted as correct a boundary 
line mapped by an Amin, dividing the estates 
of the opposite parties. The lower Appellate 
Court, after remanding the suit for a second 
local investigation and report, determined to 
■disregard the second return, which differed from 
the first, and affirmed the judgment. Both parties 
having appealed, the High Court, dissatisfied as to 
thi'S'disregard of the second return, decided to hear 
the appeal as a regular one, examined the evi- 
dence, and reversed the judgment of the Court 
below : — Held by the Privy Council, that to have 
•dealt with the appeal as a regular appeal was in 
excess of the Court’s jurisdiction ; and that it had 
no power to hear the appeal as a second appeal, 
there not having been, in the proceedings below, 
any error or defect, within the meaning of s. 584 
of the Civil Pr^edure Code, which contained the 
only grounds of second appeal. Lukhi Narain 
Jagadeb V , JoDU Nath Deo, 

[21 Calc. 504 
[L. R. 21 I. A. 39 

33. — Hearing and deciding case, after granting 
commission for local investigation, loitliout await- 
ing return of such commission — Ground of appeal — 
Civil Procedure Code, s. 584.] Where a Court on 
the application of a party or otherwise has issued 
a commission for a local investigation, it is a sub- 
stantial error in procedure and therefore a ground 
of special appeal under s. 584 of the Code of Civil 
Procedure, if the Caurt proceeds to hear and 
determine the case without having the return to 
such commission before it. Madho Singh v. 
Kashi Singh. 

[16 All. 342 

(5) PROCEDURE IN SPECIAL APPEAL. 

34. — Ohjection taien for first time on appeal — 
necessity of notice to guit — Objection as tovoant of 
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(5) PROCEDURE IN SPECIAL APPEAL~ca/2.i^. 

parties — Praotice—Suit for specific performance,] 
An objection as to the necessity of notice to quit 
is one which may be takeu in second appeal. 
An objection that certain of the defendants 
should not have been made parties to a suit 
for specific perf^prmauce, because they were not 
parties to the agreement, cannot be taken for 
the first time in second appeal, as it only involves 
a question of practice, Dodhu v. Madhavrao 
Narayan Gadre. 

[18 Bom. 110 

35 . — Point of law raised for first time in second 
appeal.] In a suit by a mortgagee for possession 
of the mortgaged land, the mother of the deceased 
owner claimed to remain in possession of it in 
virtue of her right to maintenance. At the hear- 
ing of the second appeal, a claim was made on her 
behalf not merely to maintenance, but to a share 
in the property as mother of the last owner. The 
point had not been taken in the lower Courts, nor 
was it one of the grounds of appeal : — Held, tbat 
it could not be taken for the first time in second 
appeal. It set up a new right differing in kind 
from that asserted throughout the trial, and not 
differing merely in degree as was the case in 
Nagesh v. Gururao, I. L. R, 17 Bom. 398. 
Rachawa c. Shivayogapa. 

[IS Bom. 679 

ZQ.—Obje ctio7i taken for first time on appeal— 
Misjoinder of causes of action — Oidl Procedure 
Code, s. 44.J Where an objection under s. 44 of 
the Code of Civil Procedure as to misjoinder of 
causes of action was raised for the first time on. 
appeal, the High Court on second appeal declined 
to entertain it. Dhondiba Krishna/} i Patel v. 
Ramchandra Bhagvat, I. L. R. .5 Bom. 554, fol- 
lowed. Maula V. Gulzar Singh. 

[16 All. 130 

37. — Ohjection to jurisdiction on rj round of 
vorong valuation of suit— Suits Valuation Act ( VII of 
1889), ll.J The High Court held that it was not 
at liberty to entertain an objection taken for the 
first time on second appeal tbat the suit was not 
within the pecuniary limits of the District Mun- 
sif’s jurisdiction, as it appeared on the merits 
that the appellant had not been prejudiced 
Muthusame Mudaliar V. Nallakulantha 
iMudaliak. 

[18 Mad. 418 

SB,— Ohjection taken for first time in second 
appeal that preliminaries to salt had not been taken 

Practiced] In a suit for a declaration of the 
plaintiffs’ right to have their names registered a.s 
purchasers, an objection having been° raised, in 
second appeal, that the Court had no jurisdiction 
to entertain the suit, as the plaintiffs had not pre- 
viously asked the Collector to place them on the 
register; Held, tbat this circumstance was not 
necessary to give jurisdiction, although it mio-ht 
be a reason for treating the suit as premature. 
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That objection, however, being taken for the first 
time in second appeal, was disallowed. Bhikaji 
Baji V, Paijdu. 

[19 Bom. 43 

ZQ,— Objection based on of lato.] An ob- 

jeotion based upon a point of lav^ may be made 
in second appeal, provided it does not involve the 
taking of any additional evidence on matters of 
disputed facts. Gavdappa v. Girimallappa. 

[19 Bom. 331 

40. — Objection taken on appeal from iitial decree 
to order of remand not appealed from,'] The con- 
tention that a map was admissible in evidence 
was held to be open to the appellant, on second 
appeal, although he had not appealed against an 
order of remand made by the lower Appellate 
Court, rejecting the map as not being admis- 
sible. Savitri v. Jlawji, I. L, R. 14 Bom. 232 ; 
and jRamesknr Singh v. Sheodin Singh, I. L. it. 
12 All. 510, followed. Kanto Prasha d Hazaui 
V. Jagat Chai^drh Dutta. 

[23 Calc. 335 

41. — Offer to pay stamp doty and penalty in 
second appeal not allowed.] An instrument which 
is nob duly stamped will not be admitted on 
second appeal on payment of stamp and penalty 
when there is no evidence that the stamp and 
penalty were tendered and refused on the hearing 
of the first appeal. Ramkrlskna Gopal v. Vithu 

10 Bom. 441, referred to. Lakshjmaxdas 

KAGHUNATHDAS r. PtAMBHAU MaNSAEAM, 

[20 Bom. 791 

42. -TT-/ •ong issue framed by Lower Court — 
Finding in judgment on the point raised by correct 
issue — Ground for remand.'] Where the lower Ap- 
pellate Court framed a wrong issue for decision, 
but it appeared from its judgment that there was 
a finding on the point which would have been 
raised if the correct issue had been framed, the 
High Court in second appeal refused to remand 
the case for a new finding on that issue. ViSHXU 
Ramchaudra V. Ganesh Appaji Ghaudhari. 

[21 ;Bom. 325 

4:Z,— Amendment of plaint by putting new pglain^ 
tiff on the record on second aggpeal.] Where plain- 
tiffs had sued as executors by implication under 
a will which provided that the plaintiffs should 
take care of the estate during the minority of a 
son who was to be adopted to the testator, which 
adoption had been made ; — Held^ under the cir- 
cumstances of the case the plaint should be amend- 
ed on second appeal by substituting the adopted 
son as plaintiff with one of the original plaintiffs 
as his next friend, Seshamma v. Chenkappa. 

[20 Mad. 467 

^.—Apportionment of mortgageflebt — Que.stion 
of apportiomnent first raised in second appeal — 
Practiced] A plaintiff, who had purchased part 
of certain mortgaged property and sued for pos- 
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concluded, 

session, obtained a decree ordering that he should 
get possession on payment of tkra whole mort- 
gage debt. He did not in the iow^er Courts ask 
that' the mortgage debt should be apportioned, 
but did so in second appeal to the High Court. 
Under the circumstances the High Court refused 
to interfere with the decree. The plaintiff had u 
remedy by suit for contribution. Yadao Baba- 
JI SURYARAV V. Am BO. 

[21 Bom. 567 

SPECIAL COMMISSIONER, REGIS- 
TER PREPARED BY. 

See Evidexce— -Civil Cases— Miscel- 
laneous D 0 C U M E N T S — R E G I S T E B S - 

[22 Calc. 112^ 

SPECIAL JUDGE. 

See Bengal Tenancy Act, s. 102. 

[22 Calc. 244 

See Bengal Tenancy Act, s. 108. 

[21 Calc. 521 

See Dekhan Agriculturists Act, s. 53. 

[19 Bom. 286 

See Review— Power to Review. 

[19 Bom. 116 
[20 Bom. 281 

, Order of an appeal from Settle- 
ment Officer. 

5^:^^ Special or Second Appeal— Ob- 

DEKS SUBJECT OR NOT TO APPEAL. 

[21 Calc. 776, 935 
[24 Calc. 462 

See Superintendence oi’ High Court 
— Civil Procedure €ode, s. 622. 

[21 Gale. 935 
[18 Bom. 347 
[19 Bom. 286 
[23 Calc. 723 

Sve Valuation of Suit— Appeals. 

[23 Calc. 723 

SPECIFIC PERFORMANCE. 

See Parties — Parties to Suits— 
Specific Performance. 

[16 Mad. 415 
[19 Mad. 211 

, Discretion of Court to grant. 

See Injunction — Special Gases — 
BiiEACH OP Agreement. 

[18 Bom. 702 
[19 Bom. 764 
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, Suit for. 

See Appellate Court — Objection 
TAKEN FOR FIRST TIME ON APPEAL. 

* [18 Bom. 110 

See Hindu Law— Endowment —Alie- 
nation OF Endowed Propertt. 

[19 Mad. 3ll 

' See Parties — Parties to Suits — 
Specific Performance. 

[18 Mad. 415 

[19 Mad. 211 

See Relinquishaibnt or Omission to 
Sue for Portion of Claim. 

[18 Bom. 537 

^ See Res judicata — Matters in Issue. 

[18 Bom. 537 

See Special or. Second Appeal— Pro- 
cedure in Special Appeal. 

[18 Bom. 110 

See Valuation of Suit— Appeals. 

[18 Bom. 207 

See Vendor and Purchaser — Pur- 
chase-Money AND OTHER PAY- 
mbnts by Purchaser. 

[24 Calc. 897 
[21 Bom. 827 

l,^Spee}fio Uelief Act {I of 1877), 5, 22 — Coin- 
promise — Speoifie relief granted in respect of am 
agreement concerning which hath parties had at the 
time of nuildng it equal mea?is of knoioledge^ though 
their relative legal positions were subsequently 
discovered to he different from what they had 
suqjposed at the timeh\ iV, a largfe landed proprie- 
tor, died without issue in 1867. His widow G 
held possession of the estates down to her death 
in 1878. After »ome disputes as to the succes- 
sion, one N JV, claiming as widow of an alleged 
adopted son of iV, was put into possession by the 
revenue authorities. Against N K two suits 
were brought for the property left by ^V. The 
first suit was brought in April, 1879, by one (7, 
claiming as sister’s son of iV C being a pauper, 
sold a portion of the property in suit to one M 
for Rs. 20,000 and made i/ a co-plaintiff iu the 
suit. The second suit against NK was instituted 
in May, 1879, by S and others, the defendants, 
appellants in this present suit, who claimed title 
as the nearest saqyindas of the deceased iV. Iu 
each of these two suits the plaintiff or plaintiffs 
were successful. In each the defendant appealed. 
In the case of (7, the defendant was successful, 
and the plaintiff’s suit was dismissed by the High 
Court on the 7th of December, 1886 ; in the other 
case, the parties on the 25th of July, 1885, settled 
their dispute by a compromise. While the two 
suits abovementioned were pending, S and his 
co-plaintiffs instituted a suit on the 2nd of July, 
1883, against C and M asking for a declaration 
that they were entitled to succeed to the property 

W, D 


of the deceased iV. In January, 1884, the female 
defendant having died, the Collector of Bareilly 
was brought on to the record of this suit as 
guardian of her minor children ; and, on the 19th 
of January, 1885, a compromi.se was entered into 
between the Collector, on behalf of the nainor 
children of 31 and one adult daughter of M on 
the one hand, aiid the plaintiffs on the other, 
whereby the representatives of 31 relinquished 
the suit and consented to a decree being passed in 
favour of the plaintiffs, and the plaintiffs agreed 
that when they gob possession of the property, they 
would make over certain villages and a certain, 
sum of money to the representatives of 31. On 
the 6th of January, 1888, the Collector of Bareilly 
instituted a suit for specific performance of the 
compromise of the 19fch .ianuary, 1885. The 
Court of first instance decreed the plaintiffs’ claim. 
On appeal by the defendants to the High Court 
it was held that there was nothing in s. 22 of the 
Specific Relief Act which would stand in the 
way of a decree for specific performance of the 
compromise. The compromise when entered 
into in 1883 was not without consi<ieration, and 
the subsequent course of litigation could not 
affect the position of the parties as regards the 
present suit based thereon. Shib Lal v. Collec- 
tor OP Bareilly. 

[16 All. 423 

2. — Sale-deed fraudulently suppressed by defend^ 
ant before registration — Cause of action.'\ Where 
the defendant agreed to sell certain land to the 
plaintiff and executed a sale-deed in favour of 
the plaintiff to that effect, but subsequently ob- 
tained possession of it before registration and 
fraudulently suppressed it: — Held, that the plain- 
tiff was entitled to enforce specific performance 
of the contract by the execution and registration 
of a fresh document. Chinna Krishna Eeddi 
V. Dorasami Reddi. 

[20 Mad. 19 

3. — Joint contractees — Right of one contractee 
to specific performance against the ivish of the 
others — Specific Relief Act (J of 1877), s. 16.] 
Under a single contract to convey land to several 
persons, it is not open to some of the joint con- 
tractees to enforce specific performance of the 
contract if the other contractees refuse to have 
specific performances. Safi UR Rahman v. Maha- 
ramunnessa Bibi. 

[24 Calc. 832 

4. — Suit for spteclfic performance of a co7itract 
against a minor — Contract entered into by a 
guardian loith the sanction of the Go art —Act 
XL of 1858, s. 18 — Guardians and Wards Act 
{Vlll of 1890), s, 3].] In a suit to enforce 
specific performance of a contract against a minor, 
entered into by a guardian appointed under Act 
XL of 1858 with the sanction of the Court, it 
was nob shown that the contract was for the 
benefit of the minor : — Held, that a decree for 
specific performance of a contract should not be 
made against the defendant while an infant. 
Flight Holland, 4 Russ. 298 ; and Sihher Ohund 
v. Dnlputty Singh, l.L. R. 5 Calc. 363, referred to : — 

39 
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SPBOIPIO PERFORMANCE — condud 


(d. 


' SPBOIPIC RELIEF ACT (I OF 1877)— 


Iledd, also, that although the jurisdiction to decree 
specific performance is discretionary, it must be 
judicially exercised, and no Court would, even if 
it could, make a decree for the specific perform- 
ance of a contract, unless the contract was shown 
to be for the infant’s benefit. Jugul Kishori 
Chowdhttbani V. Anunda Lal Chowdhuki. 

^ [22 Calc. 545 

5. — Suit for sjoeGifio ^performance of contract 
against minor — Contract Act (IX of 1872), 5, 11 
— Specific Relief Act (/ of 1877), s. 28 — Ilindn, 
laio — Guardian.'] The mother and guardian of a 
Hindu minor entered into a contract for the sale 
■of his land. The vendee sued the minor by his 
mother and guardian ad litem for specific per- 
formance of the contract and for possession. It 
was found that the contract was binding on the 
minor ‘. — Held, that the suit v/as maintainable. 
Fatima Bihi v. RehnautU Shah, I. L. B. 20 Calc. 
o08, dissented from. Kkishnasami v. Sunda- 
EAPPaVYAR. 

[18 Mad. 415 
SPECIFIC RELIEF ACT (I OP 1877), 

See P RESORT PT 1 0 N — E A S E M E N TS — Li GHT 
AND Air. 

[18 Bom. 474 

, s. 9. 

See Appeal— Orders, 

[22 Calc. 830 

s Decree for possession under. 

See Evidence— Civil Oases— Decrees, 
JUDGEMNTS AND PROCEEDINGS IN 
FORMER Suits— Generally. 

[23 Calc. 693 

S. 9. — Nature of possession giving right of 

suit— -Juridical possession.] Where the plaintiff 
alleged that he was in possession of a certain room 
as representing his father and uncle who were 
alive but who were not parties to the suit, and 
that he had been dispossessed from such room, 
within six months of the institution of the 
^present suit : — Held, that his possession, not being 
juridical possession, did not entitle him to main- 
tain a suit under s. 9 of the Speciuc Relief Act, 
Permission to be allowed to amend the plaint by 
alleging that the possession' of the plaintiff was 
exclusive possession on. his own account was not 
allowed, such allegation being inconsistent with 
the case on which he came into Court. Nritto 
Lall Mitter u. Rajendro^Narain Deb. 

[22 Calc. 562 

, s. 16. 

See Specific Performance, 

[24 Calc. 832 

5 S. 21. — Contract to refer dispute to arhi- 

tration— Refusal to perform siLcli contract—Right 
ofmit.] To bar a suit under s. 21 of the Specific 
Belief Act, a refusal to arbitrate must be before 
the action is brought. Crisp t'. Adlard. ‘ 

[23 Calc. 956 


continued. 


, s. 22. 

See Injunction — Special Oases — 
Breach of Agrement. 

[18 Bom. 702 
[19 Bom. 764 

See. Specific Performance. 

[16 All. 423 

s. 27. 

See Vendor and Purchaser— Invalid 
Sales. 

[18 Mad. 43 

s. 28. 

Sec Specific Perform a nce. 

[18 Mad. 4l5 


s. 35. — Rescission of contract, Salt for — 

Evidence necessary to set aside cofitract.] In 
order that a contract should be set aside under 
s. 35 (b) of the Specific Belief Act. (I of 1877), 
the plaintiff should be shown to have been less" to 
blame in the transaction than the defendant. 
Hari Balkrishna V, Naro Morbshvar. 

[18 Bom. 342 


s. 36. 


See Registration Act, s. 17. 

[20 Mad. 58 


, s. 42. 

See Cases under Declaratory 
Decree, Suit for. 

See Hindu Law — Reversioners — 
Arrangement between "Widow 
AND Reversioners. 

[22 Gale. 354 

See Hindu Laiv — Reversioners — 
Power op Reversioners to Re- 
strain Waste and Set a, side 
Alienations. 

[18 Mad. 53 

See Madras Land Revenue Assess- 
ment Act s. 2. 

[19 Pflacl. 292 

, s. 45. 

See Calcutta Municipal Consolida- 
tion Act, s. 31. 

[22 Gale. 717 


, s. 53. 

See Injunction-Special Cases— Exe- 
cution OF Decree. 

[23 Calc- 351 

s. 54. 

See Injunction — Special Cases — 
Breach of Agreement. 

[18 Bom- 702 
[19 Bom. 764 
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SPECIFIC RELIEF ACT (I OF 1877)- 

concluded. 

See Injunction— Special Oases— In- 
jury OR Obstruction to Rights 
OF Property. 

^ [20 Bom. 704 

[24 Calc. 260 
[19 AIL .259 

'I See Injunction — Special Cases— In- 
trusion IN Office. 

[21 Bom. 821 

See Prescription— Easements— Light 

AND Air. 

[20 Bom. 704 

, s. 56. 

See Injunction— Special Oases— Exe* 
cuTioN OF Decree. 

[18 Mad. 338 
[23 Calc, 351 

, s- 57. 


See Injunction — Special Cases — 
Breach of Agreement. 


[18 Bom, 702 
[19 Bom. 764 


STAMP ACT (I OF 1^9) -continued. 

ifcs bearing’ ou the face of it a statement by the 
scribe of the document, that the document was 
correct and was written by his pen. Reference 
under Stamp Act, s. 49. 

[17 AIL 211 

3.-S. 3, cl. 15. — Policy of inmrance on 
memorandum of*p^'eposed insurance — Document. on 
the face of it not contemplatiny necessity of any 
other formal document.'] A document not being 
a mere ‘‘ slip ” or memorandum of a proposed in- 
surance, and mentioning the sum for which the 
assurer declares the name of the ship, the voyage 
and the premium, and providing for the losses 
being paid on its production, in conformity with 
certain conditions in the possession of the assurers, 
and lastly, expressly guaranteeing payment of 
losses and claims settled under it, and which, on 
the face of it, does not contemplate the necessity 
of any other document of a more formal character 
being passed to the assured, requires to be stamped 
as a policy under cl. 15, s. 3 of the Stamp Act 
(I of 1879). In re Marine Insurance Certifi- 
cate. 

[19 Bom. 130 


•, s. 3, cl. 19. 

See SCH. I, Art. 54. 

[20 Bom. 210 


SPY. 


, s. 6. 


See Accomplice. 

[19 Bom. 363 

STA'MP. 

See Power of Attorney. 

[23 Calc. 187 
See Special or Second Appeal- 
Procedure IN Special Appeal. 

[20 Bom. 791 

See Casf^s under Stamp Act. 

STAMP ACT (I OF 1879). 

1. — s. 3, cl, 4, and S. Ql.-~Achnowledg- 

meat of debt in writing —-Attestation by witnesses — 
Bond,] Documents which are in form acknow- 
ledgments only are not converted into bonds, as 
defined in s. 3, cl. 4 {b) of the Stamp Act (I of 
1879), merely because they contain memoranda as 
to the rate of interest at which the loan is made 
and are attested by witnesses. No document can 
be a bond within the above section, unless it is 
one which by itself creates an obligation to pay 
the money. Hira Lal Sircar v. Queen-Em- 
press. 

[22 Calc, 757 

2. — S. 3, cl. 4 (b). — Bo?id — Promissory 
note — Attestation by witness.] A document} by 
which the executant promised to pay to the person 
named therein a certain sum of money on a cer- 
tain date with interest is not attested by a wit- 
ness ” within the meaning of cl. {b) of sub- section 
4 of s. 3 of Act I of 1879, merely by reason of 


See_ Power-of-Attornby ’ 

[23 Calc. 187 


, s. 7, para. (2). — Lease and mortgage com- 
bined in one document — Stamp Act (/ of 1879), s. 3, 
cl. 13.] A zemindar leased certain laud in his 
village to some cultivators at a rent of Rs. 365 per 
aunum in cash and of certain cart-loads of straw 
and grass, by a document which also contained an 
agreement by the lessees hypothecating certain 
other property belonging to them for the purpose 
of securing the payment of the agreed rent, and 
for the performance of the engagement for the 
delivery of the other arbicle.s : — Held^ that the 
documeuc above referred to should be stamped as 
a mortgage-deed according to the definition con- 
tained in 8. 3^ cl, 13 of Act I of 1879, and also 
that it fell within the second paragraph of s. 7 of 
the above Act. Ex parte Hill^ 1. L. R. 8 Calc, 
2.54, referred to. Rbfbugnce under Stamp 
Act, s. 49. 

[17 AIL 55 


, s. 11. 

See s. 16. 


[19 Bom. 635 


, s. 16, and ss. 11 and 34. ILUndlmmm 

Execution — Stamp affixed at time of execution 
and snbseyuentli cancelled on delivery of huridi 
— Evidence, Admissibility of .] Where a liundi was 
written by the defendant and stamped by him 
with a one-anna stamp which was left uneancelled, 
and the hundissr^as subsequently taken by him to 
the pUlutiff’s son who received it from him and 
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STAMP ACT (I OP lQlQ)^contiii'ned. 

afc the time of receiving it cancelled the stamp 
by writing the date across it : — Held, that the 
hundi was duly stamped under ss. 10 and 16 of 
the Stamp Act (I of 1879) and was admissible in 
evidence. If at the time of delivery, which 
completed its legal character, the Ivundl was 
stamped, and if the cancellation took place at ' 
that time as part of the same transaction, it was 
sufficient. A deed is duly stamped if the stamp 
is affixed and cancelled at the time of execution, 
or if, having been at any time previously affixed, 
it is cancelled at the time of execution. When 
applied to a document the term ‘‘ execution ” 
means the last act or series of acts which com- 
pletes it. It might be defined as formal comple- 
tion. The contract on a negotiable instrument 
until delivery is incomplete and revocable. Until 
delivery a 'kn7idi is not clothed with the essential 
characteristics of a negotiable instrument. Bha- 
Harbhum V, Devji Punja. 

[19 Bom. 635 

, s. 34. 

See s. 16. 

[19 Bom. 635 

1. — S, 34.— on vnstam;ped Jmndi — Ad- 
^jnissioji of liability by defendants] In a suit 
brought upon two Jimidis, which were inadmis- 
sible in evidence for want of impressed stamps, 
the Judge allowed the claim, holding that the 
defendants’ admissions in their written state- 
ment rendered it unnecessary to put the Innidis 
in evidence : — Held, reversing the decree, that a 
Imndi is “acted upon” within the meaning of 
s. 34 of the Stamp Act where a decree is passed 
on it. whether proved or admitted, and that the 
Court caanot give effect to it in either case. 
Ghei^basapa V. Lakshman Ramchandra. 

[18 Bom. 369 

2. — S. 34. — Unstamped balance if account 
— Evidence — Ackn owledgment of liability — Livii- 
tation Act, 1877, 5. 19.] Though an unstamped 
acknowledgment cannot be, within the meaning 
of s. 34 of the Stamp Act, “ acted upon ” as an 
acknowledgment of a particular sum being due, 
still it may he used for the collateral purpose of 
showing an acknowledgment of an existing 
liability in respect of goods sold. Fatechand 
Harchakd V. Eisan, 

[18 Bom. 614 

Contra Mulji Lala r. Lingu Makaji. 

[21 Bom. 201 

3. — S. 34, and ss. 35 and Admission 
of 2 instamp)ed document in evidence on yjayment of 
penalty — Necessity for production of original docu- 
ment.] Where a Court has occasion to admit a 
previously unstamped document in evidence upon 
payment of a penalty under s. 34 and the follow- 
ing sections of Act I of 1879, it is necessary 
that the original instrument should be before the 
Court. Ealle V. Halki. 


STAMP ACT (I OP 1879) — co'ntinved. 

, s. 39. — Lost document ichicli is unstamp- 
ed — Payment of penalty — Secondary evidence of 
lost document,] In the case of a lost document 
no penalty can be levied and secondary evidence 
admitted, for s. 39 of the Stamjf^Act presupposes 
that the document on which a penalty can be paid 
is forthcoming. Kopasayi v. Shamu,' I. L. R. 
7 Mad. 440, followed. Ranga Rau v. Bhavay- 

AMMI. 

[17 Mad. 473 

1. -s. 51 (a). —Allowance for spoiled stamps 
— Mistake made token using stamped paper.] 
Section .51 of the Stamp Act, which permits 
an allowance being made for spoiled stamps, ap- 
plies only to cases of accidental spoiling of the 
paper of which the stamp is made, and does nob 
cover cases of the use of the paper in an ordinary 
way, in which a mistake has been made. Nar^- 
SIMHA CHARYULU V. APPA RaU. 

[18 Mad. 122 

2. — s. 51. — Spoiled stamp — Accidental injury 
to stamp.] The purchaser at a Court-sale pre- 
sented a stamped paper for the engrossment of 
the sale-certificate. The stamp was inadver- 
tently punched by some officer of the Court, but 
the paper was used as intended and delivered to 
the purchaser. Subsequently a Deputy Collector, 
treating the certificate as unstamped, levied the 
stamp duty together with a penalty ; — Heldy 
that the document was duly stamped, and that 
the amount levied should be refunded. Refer- 
ence UNDER Stamp Act, s. 46. 

[18 Madr235 

, Sell. I, Art. 1. 

See Evidence— Civil Cases — Second- 
ary Evidence — Unstamped and- 
E’nregistebed Documents. 

[18 Bom. 614 

[21 Bom. 201 

S('c Limitation Act, s. 19 — Acknow- 
ledgment op Debts. 

[18 Bom. 614 
[21 Bom. 201 

, Sell. I, Art. 4.—“ Agr cement to lease."'] 

An agreement by a zemindar to execute a formal 
I deed of lease of his zemindari which is under 
attachment after obtaining a certificate from the 
Court under s. 305 of the Civil Procedure Code, is 
an “ agreement to lease ” under Art. 4, Sch. I of 
the Stamp Act. Reference under Stamp- 
Act, s. 46, 

[17 Mad. 280 

, Sell. I, Art. Z,— Letters snbmittmg to 

arbitration.] Letters written by parties authoris- 
ing arbitrators to arbitrate between them do nob 
require to be stamped, as forming an "agreement” 
within the meaning of Art. 6, Sch. I of the 
Stamp Act. Gangaram Eushaba Rangolb v. 
Earayan Babaji Rangole. 

[19 Bom. 32 


[18 All. 295 
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STAMP ACT (I OF 1879) — eoiithimcl. [ 

, Sell, I, Art. 16. — Sale of inoperty j 

suhjeet to ‘mortgage — Valuatiori of property sold — 
Computa tion of purchase- mo7iey — Cert ificate of sale I 
— Proolamatiou of sale — Mortgages noted in I 
proelamatiou of s^le — Civil Proeedure Code (1882), 
ss. 28« and 287-7 Mortgages noted in the procla- 
mation of sale as claims upon the property so[d, 
should nob be entered in the certificate of 
sale, or be computed as part of the purchase- 
money, unless they have been admitted by the 
parlies, or established by decree, or unless they 
have been declared, under s. 282 of the Civil Pro- 
cedure Code (Act XIV of 1882), to be charges on 
the property, and the Court has seen fib to sell it 
subject to them, but they should be entered in 
the certificate and computed as part of the 
purchase-money if they have been thus admitted 
or established, or if they have been declared under 
s. 282 of the Civil Procedure Code, and the sale 
has been held subject to them. Claims admitted 
by parties or established by the decree of a Court 
should be entered in the proclamation of sale as 
charges upon the property, though they have 
come to the knowledge of the Court in au inquiry 
under s, 287 only, and have not been, made the 
subject of an order under s. 287 of the Civil 
Procedure Code. Shantappa Chedambaraya 
V. SUBRAO RAMCSANDRA YbLLAPUR. 

[18 Bom. 175 

' 1.— ^Sch, I, Art. 21. — Company — Winding^ 
up -Transfer of property hy old to new company— 
GonreyaneeCl An instrument, which is in terms 
a conveyance of property at au agreed value, is a 
sale of such property at that price, and is govern- 
ed by Art. 21, Sch. I of the Stamp Act (I of 1879). 
The circumstance that the transaction is a part of 
a larger transaction, cannot affect the character 
of the instrument. Reference under Stamp 
Act, s. 46. 

[20 Bom. 432 

2.— Sell. I, Art. 21, and Art. 60 (b).— 

Go7iveyance — Transfer of lease, When by one 
and the same de^ there is a conveyance of free- 
hold lands and goodwill and a transfer of interest 
secured by leases, the deed should be stamped 
under^ Art. 21 of Sch. I of the Stamp Act (I 
of 1879) with an ad valorem duty on the con- 
veyance of the freehold property, goodwill, build- 
ings and erections,, and under Art. 60 of the 
schedule with a duty of Rs. 5 on the transfer of 
each of the interests secured by the leases. Re- 
ference UNDER Stamp Act, 1879, s. 46. 

[23 Oalc. 283 

— Sell. I, Art. 21. — GonveyaneeC] The 
amount payable on a conveyance under the Stamp 
Act, Sch. I, Art. 21, is properly calculated on the 
consideration set forth therein ; and nob on the 
intrinsic value of the property conveyed. Refer- 
ence UNDER Stamp act, s. 46. 

[20 Mad. 27 

, Sch. I, Art. 22,— Copy of order of MiinU 

cipal Board eeiTified Toy the Secretary — PuhUc 
offieer—Eoldence Act (I of 1872), 74, 76 and 

78.J Held, that a copy of an order passed by a 
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Municipal Board on a petition presented to it, and 
certified as a true copy , by the Secretary to the 
Board, came within Art. 22 of the first schedule 
to the Indian Stamp Act, 1879, and required bo 
be stamped. The Secretary of a Municipal Board 
is a public officer ” within the meaning of Art. 
22 of the first schedule to theSfcamp Act, 1S79, for 
the purposes indicated therein. Reference 
UNDER Stamp Agt, s. 46. 

[19 Ail. 293 

, Sch, I, Art. 29. 

See Sch. I, Art. 44. 

[21 Calc, 241 

, Sch. I, Art. 44 (h), and Art. 29. 

— Mortgage adrance payable on demand— Power 
of sale In default of repayment of advance 
— Pledge.'] In consideration of au advance of 
Rs. 1,450 on interest, repayable on demand, cer- 
tain boat-owners assigned bo S cf Co. their paddy 
boats, the boat owner retaining, working, and 
being responsible for the safety of, the boats, 
and agreeing, so long as the sum advanced with 
interest should remain unpaid, to use their boats 
for the sole purpose of supfSflying paddy to 5 4' 
and to deliver such paddy (which was bo be paid 
for at the market rate) at the end of each trip 
as directed by 5 cj* Co. On failure to make repay- 
ment on demand, S 4' Go, were empowered to 
bake po.ssession and to sell the boats: — Bold, 
that the document was a mortgage and nob a 
pledge, and as such should be stamped under Art. 
it (5) of Sch. I of the Stamp Act of 1879. In 
the Matter of Ko Shway Aunc v. Strang} 
Steel ^ Co. 

[21 Calc. 241 

1. -Sch. I, Art. 64. — 11 e I e a se — Pa rtlt'w u 
Deed of.] A Hindu executed in favour of his 
father, as represeubiug the interest of the other 
members of his family, an instrument by which 
he relinquished his rights over the general pro- 
perty of the family in consideration of certain 
lauds being allotted to him for life, and certain 
debts incurred by him being paid. The instru- 
ment farther provided that the lands allotted to 
the executant for life should go towards the 
shares of hi^sons at any partition effected after 
his death: — Held, that the instrumenb was nob 
a deed of partition, but a release and should be 
stamped accordingly. Reference under Stamp 
Act, s. 46. 

[18 Mad. 233 

2. — Sch. I, Art. 54, and Art. 57, and s. 3 
(19). — Settlement — Testamentary document — 
Trust-deed.] Au instrument called a trust-deed 
by the party executing it was intended to have 
immediate operation. It vested the property 
ill the trustees at once, and the provisions as 
to the management and the ultimate bsneficiod 
interest in the property showed that it was con- 
templated that its operation might extend beyond 
the lifetime of the owner '.—Held,, that the instru- 
ment fell under the definition of a settlement in 
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STAMP AOT (I OP IS79)— concluded. 

StafflD Act (I o£ 1879), and should be stamped 
aSuily K^eeence by the Collector 
and Sdderintbs’dent of Stamps, Bombay. 

[20 Bom. 210 

, Sell. I, Art. 60. 

S..Soh.I,Art.21. ^^23^,^1^283 

ScU. II, Art. 13, cl. (cy-Couuterpart 
; ’ ’ n/ taU-vans 1 A counterpart of a lease 

% salt-oaus hefd not to be exempt from stamp 
dutY, as it did not purport to be a co^l'.terpm^ o^ 
p lease granted to a oultwator. ManjthsATH 
mIngesSayaBaindub r. Mangesh Sheshagi- 
uiapa Gokarnkar. g^Q 

^rll II. cl. 15. {To).-Payment of 
~ZZ^A,mmdeonlideratw^^ 

Ohdh. j-lQ 132 

STAMP-DUTY. 

. ^ Right to recover. 

See Jurisdiction — Causes of Jubisdic- 
t_jon— Cause of Action. 

[21 Bom. 126 

S'^e Set-off— General Cases. 

[21 Bom. 126 


STATUTE. 

_ — Car. II, s. 2. 

See Fokeigners. 


[18 Bom. 636 


13 EJliz. cap. 5. 

See Transfer of Property Act, s. 5b. 

[22 Calc. 185 

- 27 Eliz. cap. 4. 

See Trai^sfbr of Property act, s. 53. 

[22 Calc. 185 

- 52 Geo. Ill, cap. 101 (Romilly’s 

Act). 

See Right oi^ Suit — Charities and 
Trusts. 

[24 Calc. 418 

- 4 Geo. IV, cap. 34, s. 3. 

See Act XIII of 1859, s. 2. 

[21 Calc. 262 

- 2 & 3 Will. IV, cap. 51. 

See Pbactiob — Civil Cases — Admir- 
alty Court. 

[22 Calc. 511 


STATUTE — GonGluded, 

5 and 6 Viet, cap. 45. 

See Copyright. 

[19 Bom. 557 

11 and 12 Viet. cap.'^Sl- 

See Insolvent Act. 

_ — 12 and 13 Viet. cap. 106, s. 65. 

^ See Insolvent Act, s. 60. 

[21 Calc. 10l8 

17 and 18 Viet. cap. 104. 

See Merchant Shipping Act, 1854. 

18 and 19 Viet. cap. 91. 

See Merchant Shipping Act, 1856. 

24 and 25 Viet. cap. 67, s. 22. 

See Foreigners. ' 

[18 Bom, 636 

24 and 25 Viet. cap. 104, s. 7. 

See Judge of High Court. 

[16 All. 136 

— , s. 11. 

Bee Insolvent Act, s. 6. 

[21 Bom. 405 

— , s. 13. 

See Letters Patent, High Court, 
CL- 15. 

[17 Mad. 100 

— , s. 15. 

Bee Small Cause Court Presidency 
Towns— Practice and Procedure 
—Leave to Sue. 

[18 Mad. 236 

See Superintendence of High_^Cojurt 
— Charter Act (21 and 25 Vict. 
Cap. ICU)' 

[18 Ail. 4 

, S. 16. 

Bee Judge of High Court. 

[is All. 136 

— 28 Vict. cap. 25, s. 3. 

See High Court Jurisdiction of — 
High Court, N.-W. P.— Civil. 

[18 All. 375 

37 Vict. cap. 66, s. 25. 

Transfer op Property Act, s. 132, 

[21 Bom. 60^ 

37 & 38 Vict, cap. 27. 

See Courts (Colonial) Jurisdiction- 
Act, 1874. 

44 & 45 Vict. cap. 41, s. 17. 

See Mortgage — Redemption— Right 
OF Redemption. 

[16 All. 295 



c 1229 ) 


DIGEST OF OASES. ( 1230 ) 


STATUTES, CONSTRUCTION OP. 

See Bengal Tenancy Act, ss. 15 and 16. 

[22 Calc. 337 

See Bombay Municipal Act, s. 248. 

[20 Bom. 617 
’ See B(S^ibay Revenue Jurisdiction 
Act, s. 11. 

[20 Bom. 803 

See Execution OP Decree— E ppE(?r of 
^ Change op Law pending Execu- 

tion. 

[21 Calc. 940 

[22 Calc. 767 

See Guardians and Wards Act, s. 39. 

[18 Bom. 375 

See Judge of High Court. 

[16 AIL 136 

See Magistrate, Jurisdiction op— 
Powers of Magistrates. 

[18 Bom. 380 

See Security for Costs— Suits. 

[21 Calc. 832 

See Transfer of Property Act, s. 99. 

[19 Mad. 382 

1. — Alteratio7h 'hi procedure — Retrospective 
effect of Act. 2 Alterations in forms of procedure 
are retrospective in effect and apply to pending 
proceedings. Hajrat Aeramnissa Begam v. 
Valiulnissa Begam. 

[18 Bom. 429 

Balkrishna Pandharinath V. Bapu Yesaji. 

[19 Bom. 204 

2. — Acts relathiff to procedure — Retrospeotivc 
operation of Act — Dehluin Agriculturists Relief 
Act (XF7/^/ 1879), s. 73 — Deliliaii Agriculturists 
Relief Act Amendment {Act VI of 1895).] In this 
suit the Subordinate Judge of Karmala held that 
the defendant# was an agriculturist, and that 
therefore the suit could not be maintained with- 
out a certificate under s. 47 of the Dekhan Agri- 
culturists Relief Act (XVII of 1879). Under 
s. 73 of that Act the finding of the Subordinate 
Judge upon the point was final. The plaintiff 
appealed, the appeal including other points of 
objection to the decree as well as that with regard 
to the status of the defendant. Pending his 
appeal, Act VI of 1895 was passed, which repealed 
s. 73. At the hearing of the appeal the Judge 
considered the question of thestatus of the defend- 
ant, and held that he was not an agriculturist, 
overruling the decision of the Subordinate Judge 
upon that point : — Held, that the Judge in appeal 
was right in entertaining the question. The 
provisions of Act VI of 1895 altered the procedure 
and were therefore applicable to proceedings al- 
ready commenced at the time of their enactment : — 
Hedd, also, that even if the General Clauses Act (I 
of 1868), B. 6, applied to Acts not conferring rights, 
but simply concerning judicial procedure, it could 
not affect the present case, as the repeal is not one 


statutes, construction op- 

continued, 

of the Act itself, but only of a section in the same 
relating to procedure. Gangaram v. Punam- 
chand Hathuram. 

[21 Bom. 822 

3. — Hereditary Offices Act Amendment Act 
(^Bomhay Act V of 1886), s. 2.] Section 2 of the 
Hereditary Offices Act Amendment Act (Bombay 
Act V of 1886) is not reprospective. Rahimkhan 
V. Fatubibi Bintesaheb Khan. 

[21 Bom. 118 

4. — Renal Code (.Act XLV of 1860), 499— 

English law of dcfamation.'\ Semble : Section 499 
of the Indian Penal Code should be construed 
without reference to the English law. In re 
Hagarji Trikamji. 

[19 Bom. 340 

5. — Administrator^ Generals Act (II of 1874) — 
History of passing of Act — Ohieet and reasons for 
Act and Report of Select Committee on Billd] The 
course of legislation with reference to the crea- 
tion of the office of Administrator-General and to 
his duties and powers reviewed and considered in 
construing Act II of 1874. Per Trevelyan, J.— 
The history of the passing of an Act, and the 
intention of the Legislature in introducing it, 
though not admissible in England to explain a 
Statute, have been in this couutry taken into con- 
sideration in construing Acts of the Legislature. 
Per PRINSEP, J. — The objects and reasons given 
by the Legislature on the introduction of a Bill, 
and the Report of the Select Committee ou it, 
may be referred to in construing any Act to snow 
the intention of the Legislature in passing it. 
Queen- Empress v. Kartick Ohnnder Das, I. L. R, 

. 14 Calc. 721, referred to. Administrator-Gene- 
ral OF Bengal r. Prem Lall Mulltok. 

[21 Calc. 732 

Held, by the Privy Council on appeal, that it is 
not required that in a consolidating statute each 
enactment, when traced to its source, must be 
construed, according to the state of things which 
existed at a prior time when it first became law ; 
the object being that the statutory law, bearing 
on the subject, should be collected and made ap- 
plicable to the existing circumstances; nor can a 
positive enactment be annulled by indications of 
intention, at a prior time, gathered from pre- 
vious legislation ou the matter. Proceedings of the 
Legislature in passing a statute are excluded from 
considerationon the judicial construction of Indian, 
as well as of British, statutes. Admin-Istrator- 
General op Bengal v. Premlal Mullick. 

[22 Calc. 788 
[L. R. 22 I. A. 107 

Proceedings of Legislature,'} Per Pigot, J. 
— Proceedings of the Legislature cannot be refer- 
red to as legitimate aids to the constructions of 
an Act. Administrator- General of Bengal v. 

. Prem Lall Mulliclt, I. L. R. 22 Calc. 788 ; L, R. 22 
I. A. 107, followed. Queen-Empress v. Sri 
Churn Chungo. 


[22 Calc. 1017 
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STATUTES, CONSTRUCTION OP — 

concluded. 

Settlement Act {Bomlay Act I of 
]ggO ) — Reference to Behate on Bill in LegUlative 
Council.] For the purpose of coDstruiag: an Act, 
the debate upon the Bill when before the Legis- 
lative Council ia not to be referred to. Gopal 
Krishna Parachure v. Sakbojirav. 

[18 Bom. 133 

8. — ^Marginal notes to sections of Act.] Marginal 
notes are no part of an enactment. Ddkhi- 
MULLAH V. HALWAY. 

[23 Calc. 55 

9. — Codifying . Ohject of.] The object of codi- 
fying a particular i3ranch of the law is that on 
any point specifically dealt with, the law should 
thenceforth be ascertained by interpreting the 
language used in that enactment, instead of, as 
before, searching in the authorities to discover 
what may be the law, as laid down in prior deci- 
sions. The language of such an enactment 
must receive its natural meaning, without any 
assumption as to its having probably been the in- 
tention to leave unaltered the law as it existed 
before. Bd'nk of Jin gland v. Vagliano, L. II. 1891, 

A. C. 107, referred' to. Korendsa Nath SiB- 
OAE Kamalabasini Basi. 

[23 Calc. 663 
[L. R. 23 I. A. 18 j 

STAY OP PROCEEDINGS. ) 

See Criminal Proceedings, i 

[IS Bom. 581 I 

[23 Calc. 610 ! 

i 

See Insolvent Act, s. 9. | 

[21 Bom. 297 j 

See Practice— Civil Cases— Stay op 
Proceedings. 

[21 Calc. 561 
[18 Bom. 65 

STOLEN PROPERTY, OFFENCES 
RELATING TO. r | 

1 , — Bislionestly retaining stolen property — 
Penal Code, s. ^11— Legal presumption.] Where 
& document, purporting to he a Collectorate 
notice forming part of a record and found by 
the Court to be genuine, was discovered to be 
in the possession of persons charged with retain- 
ing stolen property, it was held that, in a matter 
of this kind, it was right to raise legal presump- 
tions arising out of the ordinary course of busi- 
ness and to dispense with direct evidence of the 
document having been actually on the record or 
stolen from it. Though it be true that, be- 
fore a man can be convicted of receiving stolen 
property knowing' it to be stolen, it must be 
shown that property has been stolen, held, that 
the disappearance of the document from the record 
plus the substitution of an imitation of it in its 


STOLEN PROPERTY, OFFENCES 

RELATING TO — concluded, 

place, showed that it must have been taken with 
a dishonest object. IsiiAN Chandra Chandra v. 
Queen-Empress. 

S21 Calc. 328 

2, — Penal Code [Act XLV e/1860), -A 411 — 
Evidence — Pointing out stolen property concealecL in 
a place not under the accused's coiitrol.] Where 
the sole evidence against a person charged with 
an offence under s. 411 of the Penal Code corf- 
sisted of the fact that the accused had pointed 
out the place where some of the stolen property 
was concealed in the field of another person: — 
Held, that this was not in itself sufiScient evidence 
to support a conviction under the abov^emen- 
tioned section. Queen-Empress v, Gobinda. 

[17 All. 576 

3. — Fraudulent possession of property reasonably ^ 
suspected of being stolen— P olice Act {XIII of 

1 856), s. 85, ch ( 1 ) — Duty of the prosecution to prove 
to the satisfaction of the Court that there exist 
reasonable grounds of suspicion — Onus of proof.] 

A person cannot be called on to account for his 
possession of property under s. 35, cl. (1) of 
the Police Act (XIII of 1856). unless there is 
evidence which satisfies, not i3be Police-officer, 
but the Court, after judicial consideration, that 
such property “ may be reasonably suspected of 
being stolen or fraudulently obtained,” Queen- 
Bmpress V. Dhanjibhai Edulji. 

[20 Bom. 348 


STRIDHAN. 

See Cases undeh Hindu Law— Stri- 

DHAN. 

See Hindu Law— Will— Construction 
OF Wills. 

[19 All. 133 

STRIKING OFF EXECUTION PRO- 
CEEDINGS. 

See ATTACHMENT-STRIKfNG OFF EXE- 
CUTION Proceedings, Effect op, 
ON Attachment, 

[19 All. 482 

See Execution of Decree— Striking 
OFP Execution Proceedings. 

[18 All. 49 

“SUBORDINATE COURT,” MEANING 
OP. 

See Sanction for Prosecution— Power 
TO Grant Sanction. 

[22 Oalc. 487 

SUBORDINATE JUDGE, JURISDIC- 
TION OP. 

See Appeal— Orders. 

[22 Calc. 830 

See Companies Act, s. 130. 

[17 All. 252 
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SUBORDINATE JUDGE, JURISDIC- 
TION OP — continued. 

See Dekhan Ageiculturists Relief 
Act, s. 4. 

[19 Bom. 46 

« See E3ECDTION OF Decree — Execution 

BY AND AGAINST REPRESENTATIVES. 

[18 Bom. 224 

See Execution of Deoree—Transfbr 
' OF Decrees for Execution and 

Power op Coert, &c. 

[18 Bom. 61 

See Insolvency — Insolvent Debtors 
under Civil Procedure Code. 

[21 Bom. 45 

See Plaint— Return of Plaint. 

’» [20 Bom 675 

See Pight op Suit— Charities and 
Trusts, 

[21 Bom. 48 

See Superintendence of High Court 
—Bombay Regulation It of 1827. 

[20 Bom. 50 

P. Rent Act (^XII r)/ 1881), .s-a 9.3, 
206,107 and 20^ -Rengal, iY.- IF. -P. and Assam 
Givil Courts Act (XII of 1887), s. 22, cl. 3 — 
Transfer of apyeal in a Rent Court suit from 
the Ristriet Judge to the Suhordinate Judge — 
Powers exereisalle by the Subordinate Judge.~] 
Cla*use (3) of s. 22 of Act XII of 1887 makes 
ss. 206, 207 and 208 of Act XII of 1881 applicable 
to appeals in suits within s. 93 of Act XII of 1881 
when such appeals have been transferred under 
■s, 22 of Act Xtl of 1887 by a District Judge 
to a Subordinate Judge and are being heard 
by such Subordinate Judge. Nandan Prasad 
Changue. 

[16 AIL 363 

2. — Bombay Givil Courts Act (XIV of 1869), 
.s. 32, as amended by the Bombay Revenue Juris- 
diction Act (X of 1876) s. 15, and by Bombay 
Aet XV of 1880, s. 3 — Bombay Begnlation II 
•of 1827, s. 43 — Suit against officer of Govern- 
ment — Acts done by the defendant m his official 
■capacity — Givil Procedure Code (1882), s. 424.] 
On the death of the taluhdar of Kerwada leav- 
ing a widow arid minor son, the Mamlatdar of 
Amod, acting under the order of the Collec- 
tor of Broach, entered the taluhdaVs house, 
made an inventory of the moveables, took pos- 
session of the property of the deceased, and 
locked up some of the rooms. Among the pro- 
perty seized (it was alleged) was certain property 
belonging to the widow. She brought this suit 
against the Collector and Mamlatdar, claiming 
damages for these wrongful acts. The suit was 
filed in the Court of the Subordinate Judge: — 
Held, that the acts complained of were done by 
the defendants in their official capacity, and that 
under s. 32 of the Bombay Civil Courts Act (XIV 
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; SUBORDINATE JUDGE, JURISDIG- 
! TION OP — concluded. 

of 1869) the Subordinate Judare had no jurisdic- 
tion to entertain the suit. Allen v. Bai Shri 
Dariaea. 

[21 Bom. 754 

3j . — Patll and hilharni of village — Impressment 
of buUochs by patll and hulharni cf village for use 
of Government ^officer — Suit for damages for cucts 
! do7ie by officer of Government in official capacity 
' — B oml ay Bevenue Jurisdiction Act (X of 1876), 
s. 15 — Bombay Civil Courts Act (XIV of 1869), 

1 s. 32 — Bombay Regulation IV of 1818, s. 52.] The 
I patll and hulharni of a village having impressed 
I a pair of bullocks beloufrin^- to the plaintiff for 
I the use of an abkari inspector, the plaintiff sued 
' them for damages in the Court of a Subordinate 
Judo^e. The defendants pleaded (inter alia) that 
i the Subordinate Judge had no jurisdiction to try 
the suit under the Bombay Revenue Jurisdiction 
Act (X of 1876) : — Held, that the suit was pro- 
perly instituted in the Court of the Subordinate 
Judge, as the defendauts were sued in their 
private capacity. It is not clear that the rules 
about impressment of carts found in Chap. I 
of Nairne’s Revenue Handbook actually order 
the village patil to impress carts against the 
owner’s will : neither is it clear what officers are 
to be supplied. There is nothing to show thaf> 
any law ever imposed this duty on a hulharni^ or 
that provision was made after the repeal of the 
Regulation of 1818 as regards patils except for 
military bodies. Budho v. Keso. 

[21 Bom. 773 

SUBSTANTIAL INJURY. 

See Sale in Execution of Decree — 
Invalid Sales— Death op Judg- 
I ment-Debtor before Sale. 

[19 Bom. 276 

See Sale in Execution of Decree- 
Setting aside Sale— Irregular- 
ity. 

[21 Calc. 66 
[L. R. 20 I. A. 176 
[18 All. 37, 141 

[24 Oalc. 291 

[20 Mad. 159 

SUCCESSION. 

See Hindu Law— Inheritance. 

See Mahomed AN Law— Inheritance, 

See Malabar Law— Inheritance. 

See OuDE Estates Act, s. 22. 

[21 Calc. 997 
[L. R. 21 I. A. 163 

See Privy Council, Practice ^of — Re- 
vivor OF Appeal. 

[21 Calc. 997 
[L. R. 21 I; A. 163 
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SUCCESSION— concluded. 

See Salsettb, Law Applicable in. 

[19 Bom. 680 

to permanent tenure. 

See Bengal Tenancy Act, s. 16. 

[24 Calc. 241 

SUCCESSION ACT (X^OP 1865). 

See ADxMINISTeator-G-enerals Act, s, 
31. 

[21 Calc. 732 
[22 Calc. 788 
[L. R. 22 I. A. 107 

See Converts. 

[20 Bom. 53 

, s. 2. 

See s. 831. 

[19 Bom. 783 

, S. 4 and. S. 44. — Marriage — Husband 

and loife— Domicile— SiiGcesnon to j^roperty.^ A 
person with an English domicile marrying a wife 
with an Indian domicile is, on her death, entitled 
to inherit the whole of her moveable property to 
tile exclusion of the next of kin. Sections 4 and 
44 of the Succession Act do not affect the law of 
succession, but relate to the immediate effect of 
marriage on moveable property belonging bo 
either of the married persons, and nob comprised 
in an ante- nuptial settlement. Hill v. Adminis- 
trator General op Bengal. 

[23 Calc. 506 

, s. 50. 

See Will— Attestation. 

[20 Bom. 674 

, s. 82. 

See Hindu Law— Vvill— Construction 
OP Wills. 

[24 Calc. 646 


SUCCESSION ACT (X OF lS 65 )-concld. 
, s. 159. 

See Hindu Law — Will— Construction 
OP Wills. 

[20 Bom. 450 

, s. 190. 

See Letters of Administration. 

, [19 Bom. 828 

See Right op Suit— Intestacy. 

[18 Bom. 337 

'j s* 195. 

See Letters op Administration. 

[19 Bom. 128 

, s. 255. 

See Executor. 

[21 Bom. 400- 

, s. 261. 

Sec Probate— Application for Pro- 
bate. 

[19 Mad. 458 

, s. 266. 

See Right op Suit— Intestacy. 

[18 Bom. 337 

, s. 269. 

See Letters of Administration. 

[23 Calc. 579 

,S. 331 and S. 2.— Converts to ChrUtianity 

from liuuhiisni — Inheritance — Evidence of cn-ftOvic 
of inheritance — Kali caste of fshermen.'] The 
Indian Succession Act (X of 1865) and the rules 
of inheritance prescribed by it, apply to Hindus 
w’ho have become Christians ; t'lnd evidence to- 
show that they and the community to w^hich they 
belong have retained the Hindu custom of inheri- 
tance, is inadmissible. Pagree v, Pacotti San 
Jao. 

E;19 Bom. 783 


, s. 101. 

See Perpetuities, Rule against. 

[20 ;Bom. 511 

ss. 101 and 102. 

See Hindu Law- — Will — Construc- 
tion OP Wills. 

[20 Bom. 450 

, s. 111. 

See Hindu Law— Will— Construction 
OF Wills. 

[23 Calc. 563 
[L. R. 23 I. A. 18 
[24 Calc. 406 

s. 125. 

See Hindu Law— Will — Construction 
OF Wills. 

[24 Calc. 406 


SUCOFSSION CERTIFICATE ACT 
(VII OF 1889). 

See Cases under Certificate of 
Adaiinistration. 

, s. 4. 

See Limitation Act, Art. 179— Nature- 
op Application— Generally. 

[20 Bom. 76 

, s. 6. 

See Appeal— Certificate op Adminis- 
- tration. 

[19 Mad. 199 

, s. 9. 

See Appeal— Certificate op Adminis- 
tration. 

[19 Bom. 790 
[20 Mad. 442- 
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SUCCESSION CERTIFICATE ACT 
(VII OP 1889)- aonclncled, 

, s. 10. 

See Appeal— Certificate of Adminis- 


tration. 


[20 Mad. 442 

See Superintendence of High Cc)URT 

Civil Procedure Code, s. 622. 

[19 Bom. 790 

s. 17. 

See Court-Fees Act, s. 26. 

[19 Bom. 145 

s. 19. 

See appeal— Certificate of Adminis- 
tration. _ 

[18 Bom. 748 

[19 Bom. 399, 790 
[19 Mad. 199 

See Special OR Second Appeal— Orders 
subject or not to Appeal. 

[17 Mad. 167 

- , s. 26. 

See Special or Second Appeal — Orders 

SUBJECT OR NOT TO APPEAL. 

[17 Mad. 167 

s. 28. 

Se ^ APPEAL— Certificate of Adminis- 

[18 Bom. 748 
[19 Bom. 399 
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SUIT — concluded. 

, Revival of. 

See Certificate of Administration— 
Right to Sub or Execute Decree 
■WITHOUT Certificate, 

[23 Oaic. 912 

, Title of. 

See Practice — Civil Cases — Party 
Attaining Majority. 

[22 Calc. 270 

, Suits filed on same day. 

See Relinquishment or Omission to 
Sue for Portion of Claim. 

[16 All. 165 

SUITS VALUATION ACT (VII OF 1887)o 

See Cases under Valuation of Suit. 

, s. 8. 

See Munsif, Jurisdiction of. 

[19 Mad. 56 

, s. 11. 

See Appellate Court — Objection 

TAKEN FOR FIRST TIME ON APPEAL. 

[18 Mad. 418 

See Special or Second Appeal— Pro- 
cedure IN Special Appeal. 

[18 Mad. 418 


SUIT. 


SUMMARY SUIT, CROSS CLAIM IN. 

See Compensation— Civil Cases. 

[IS Bom. 717 


See Court-Fees Act, s. 11. 

[24 Calc. 173 


Institution of. 

See Dekhan Agriculturists Relief 
Act, s. 4. 

• [19 Bom. 46 


See Limitation Act, s. 4. 

[19 Bom. 320 
[17 All. 526 
[20 Bom. 508 
[20 Mad. 319 


., Institution of. Order staying. 

See Limitation Act, s. Vo. 

[17 AIL . 198 
[L. R. 22 I. A. 31 


Proceedings in. 


See Execution of Decree — Applica- 
tion for Execution and Power of 
Court. 

[20 Bom. 198 


See Pleader — 

PEARANOE. 


Appointment and Ap- 

[20 Bom. 198 


SUMMARY TRIAL. 

See Cattle Tp.espass Act, s, 20. 

[23 Calc. 248 

SUMMONS. 

in chambers. 

See Company— Winding up— Liability 
OF Officers. 

^ [19 Bom, 88^ 

, Issue of. 

See Pardanashin Women. 

[21 Calc. 588 

— Mistake in summoiis—- Amend'nient of su7nmons 
at hearing — Practice.'] The defendant was 
manager of a joint Hindu family carrying on 
business in Bombay, Madras, and other places. 
In a suit in the High Court of Bombay against 
him as such, manager, a decree was passed on the 
11th April, 1896, in execution of which on the 
same day certain property, in which the joint 
family was interested, was attached. On the 9th 
April, 1896, however, the defendant had been 
adjudged an insolvent by the Insolvent Court at 
Madras under s. 9 of the Insolvent Act. On the 
6bh May, 1896, the Official Assignee, Bombay, tooh 
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SUMMONS— eoneluded. 

out a summons to have the attachment removed. 

By mistake the summons in this case purported 
to be taken out by the Ofidcial Assignee of Bombay, 
omitting to describe him as constituted attorney 
of the Official Assignee of Madras i — that 

the summons might be amended at the hearing 
by substituting the name of the Official Assignee 
of Madras and disposed of on that basis. Sarda* 
MAL JaGONATH V. ARANVAYAL *SaBH APATHY 

Moodliar. 

[21 Bom. 205 

SUMMONS, SERVICE OP, 

See SOPERINTENDENOB OP HiGH COURT 
— Civil Procedure Code, s. 622. 

[18 Bom. 606 

See Transfer op Property Act, s. 132. 

[21 Bom. 60 

, Date of service. 

See Limitation Act, Art, 159. 

[23 Calc. 573 

X.—Summo7is transmuted to local Goart for 
service— Question of sufficiency or otherivise of 
service of summons — Civil Procedure Code (1882), 

5. 86 — Practice,'] When a summons is issued by 
one Court to persons resident outside its jurisdic- 
tion, and is sent to another Court for service to 
be effected, it is for the Court from which the 
summons originally issued to determine whether 
'the service of summons by the Court to which it 
has been sent for service is sufficient or nob. 
Nusier Ma-liomed v. Kazhai, I. L. R. 10 Bom. 202, 
distinguished. Romanath Bural v. Guggodo- ' 
NANDAN Sen. 

[22 Calc. 889 

2. — House service— Oivil Procedure Code (1882), 
ss. 80 — 82 — Practice,] Where a defendant is tem- 
porarily absent from home, and is nob represented 
•at his house by an agent or male member of his 
family, a Judge is nob justified in treating the 
fixing of a summons to his door as due service. 
The summons should be again sent to the defend- 
ant’s house to he served upon him when the 
inquiries made show that he is likely to be at 
home and to be found there. The Civil Procedure 
Code (Act XIV of 1882) in the matter of the ser- 
vice of a summons does not take into account the 
female members of a defendant’s family, and 
does nob rely upon the presumption that they will 
take steps to inform the defendant of what 
takes place in his absence. Bhomshetti Jinap- 

PASHETTI V. UMABAI. 

[21 Bom. 223 

3. — Service hy post — Return through the post of 
packet containing the summons endorsed refused'’^ 
— Civil Procedure Code (1882), s. 82.] A Small 
Cause Court having forwarded the summons 
to the defendant in a registered packet through 
the Post Office, the packet was returned endorsed 

refused the Small Cause Court held the service 
of the summons to be good service and passed an 
ex^parte decree against the defendant 


SUMMONS, SERVICE OP — concluded, 

that the delivery of the summons by the post to a 
person who was not shown to be the defendant, 
was not good service. Jagannath Brakhbhau 
V, Sassoon. 

[?.8 Bom. 606 
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See Lunatic, 
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[21 Bom. 775 

See Mamlatdars Courts Act, s. 17. 

[19 Bom. €15 

See MussiP, Jurisdiction op. 

[20 Mad. 155 

Review— Power to Review. 

[19 Bom. 113, 116 

See Revision — Civil Cases — Small 
Cause Court Cases.^ 

[16 All. 476 
[17 All. 422 
“ [21 Bom. 250 

See Sale in Execution of Decree — 
Setting aside Sale — Irregu- 

larity. 

[22 Calc. 802 

See Salk in Execution of Decree- 
Setting aside Sale— Rights op 
Purchasers, 

[18 Bom. 594 

See Small Cause Court, Mopussil — 
Jurisdiction— Compensation for 
Acquisition op Land. 

[20 Mad. 156 

See Special or Second Appeal — Orders 
subject or not to Appeal, 

[21 Calc. 776 
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SUPERINTENDENCE OP 
COURT — eontinuedu 

(1) BOMBAY REGULATION II OF 1827. 

1,— Plaint, Presentation of —Return of plaint 
for presentatijM to pro 2 ')er Court— Jurisdietion of 
Subordinate Judge — High Courts Poiver of, to in- 
terfere under Boinhay Regulation II of 1827^ s. 5, 
cl. 2.] A second class Subordinate Judge returned 
a plaint for presentation in the proper Court on the 
ground that the subject'roatter exceeded his pe- 
cuniary jurisdiction. The first class Subordi- 
nate Judge to whom the plaint was then present- 
ed, also returned it for presentation in the proper 
Court on the ground that the subject-matter was 
below his pecuniary jurisdiction. The plaintiff 
thereupon presented the plaint to the successor 
of the second class Subordinate Judge who had 
originally returned the plaint. That Judge held 
that he had no jurisdiction to review the order 
' passed by his predecessor. The plaintiff appeal- 
ed, and the Judge rejected the appeal, holding 
that no appeal lay against an order refusing to 
grant a review. The plaintiff applied to the High 
Court under its extraordinary jurisdiction : — 
Held, that the case "was one in which the High 
Court ought to interfere under cl, 2,s. o of Bombay 
Regulation If of 1827. The order of the second 
class Subordinate Judge was set aside with a 
direction that be should admit the plaint as of 
the date of its original presentation. Girdhar- 
LAL Hargova^^das V. Lallu Jagjivan. 

[20 Bom. 50 

(2) CHARTER ACT (24 & 25 YIOT.CAP. 104), S. 15. 

— Civil Procedure Code (1882), i. 622 — Failure 
of duty ly a Suhordinate Oourt.'\ Where a 
Subordinate Court had signally failed to do its 
duty, and there had been no patent neglect on 
the part of the petitioner ; — Held, on an appli- 
cation for revision, that it is competent for the 
High Court under the general powers of super- 
vision vested in it by s. 15 of 24 and 25 Viet, 
cap. 104, to direct the Subordinate Court to do its 
duty, and complete the case according to law. 
Muhammad ^itleman Khan V. Fatima^ I. L. R. U 
All. 104, referred to. Abdullah v. Salaru. 

[18 All. 4 

(3) CIVIL PROCEDURE CODE, S. 622, 

3. — Appli cation and purpose of s. 622— Civil 
Procedure Code (1882), s. 591 — Interlocutory 
07'der,s.'\ An application under s. 622 of the 
Civil Procedure Code cannot be entertained in 
the case of those interlocutory orders against 
which, though no immediate appeal lies, a remedy 
is supplied by s. 591, which provides that they 
may be made a ground of objection in the appeal 
against the final decree. The purpose with which 
s. 622 was framed was to enable a party to a suit to 
get a decision or order of a lower Court rectified 
by the High Court where there would otherwise 
be no remedy. Motilal Kashibhai v. Nana. 

[18 Bom. 35 

4. — Exercise of revisiojial poioers when there 
was remedy ly separate suit — Right of suit — Exe- 
cuting Court delivering possession of property not 


(3) CIVIL PROCEDURE CODE, S. 622—contd. 

specified in sale certificate f\ In execution of a 
decree against several joint judgment-debtors 
certain immoveable property was proclaimed for 
sale. The sale-proclamation described the pro- 
perty as so many hiswas and hlsioansis in certain 
villages amouj;iting to a certain area. The judg- 
ment-debtors possessed property in those villages 
over and above that sought to be sold. The pro- 
perty as above described was sold, and certificates 
of sale w’'ere granted which in terras followed the 
description contained in the proclamation of sale. 
The decree-holders purchased the property so sold 
and applied for possession thereof, but in their 
application they inserted a detail of the specific 
shares of property held by the several judgment- 
debtors over which they prayed for possession. 
The Court executing the decree went into the 
question of the specification of shares and ordered 
possession to be delivered over certain specific 
shares of the several judgment-debtors : — Held 
that, under the circumstances described above, 
the High Court would interfere in revision under 
s. 622 of the Code of Civil Procedure, although 
it was possible that the matters complained of 
might be ground.s for a separate suit. Guise v. 
Jaisraj,!. h. R. 15 All. 405; Gopal Das v. Alaf 
Khan, I. L. R. 1 1 All. 383 ; and Prosunno Kumar 
Sanyal v. Kail Das Sanyal., I. L. R. 19 Calc. 663* 
referred to. Ghulam' Shabbir v, Dwarka 
Prasad. 

[18 All. 163 

5. — Transfer of execution-proceedings from one 
Suhordinate Court to another — Discretion of 
Court.'] The High Court will not in its extraor- 
dinary jurisdiction interfere, except under cir- 
cumstances of a very special nature, with the 
discretion of a Judge who has transferred execu- 
tion proceedings under a decree from one Sub- 
ordinate Court to another. Krishna Velji 
Marwadi V. Bhau Mansaram. 

[18 Bom. 61 

6. — Special Judge, Discretion of — Dehhan. Agri- 
culturists Relief Act {XVII of Finding 

of fact.] When the Special Judge under the 
Dekban Agriculturists Relief Act (XVII of 
1879) en^pertaius a clear opinion that the findings 
of the Subordinate Judge on the questions of fact 
are erroneous, and exercises his discretion in set- 
ting aside the decree, the High Court will not, in 
its extraordinary jurisdiction, interfere with that 
discretion except under most exceptional circum- 
stances. RAYACHAND MAYACHAND 27. Rahimbhai. 

[18 Bom. 347 

7. — Revisionary goower of the Special Judge — 
Cases in which failure of justice appears to have 
tahen place — Jurisdiction — Discretion of Court — 
Dehhan Agriculturists Relief Act. 5,53.] Section 
622 of the Civil Procedure Code (Act XIV of 1882) 
gives to the High Court jurisdiction to interfere 
only w'here the lower Court acts without jurisdic- 
tion or has exercised its jurisdiction “ illegally 
or with material irregularity,” Under s. 53 of 
the Dekhan Agriculturists Relief Act (XVII of 



i343 ) 


DIGEST OP CASES. 


( liii ) 


SUPERINTENDENCE OP HIGH 

COURT — oontiiiued. 

(3) CIVIL PROCEDURE CODE, S. 622—coM 

] 879) t]Ie Special Judge has a revisionary power in 
all cases where a failure of justice appears to have 
taken place. It is for him to decide whether the 
finding on a question of fact by a Subordinate 
Judge is of that nature, and in doing so he is 
entirely within his jurisdiction. Sltldhu v. Bali, 

I. i. R. 15 Bom. 180, dissented from. G-URtJ- 
B4SAYA V. ChANMALAPPA. 

[19 Bom. 286 

8. — Eigli Goiirfs gjower of interferencG loitJi 
order of Special Judge — Bulea luider Bengal Ten- 
ancy Act, Chap. Fi, 2o~Power of Local 

Government to mahe the rule — Bengal Tenancy 
Act, 55 . 104, 108 and 189.] A number of tenants 
were joined as defendants in a proceeding for 
settlement of rents under s. 104, cl. 2 of the 
Bengal Tenancy Act, and an appeal preferred | 
by the landlords under s. 108, cl. 2, from the 
Revenue Officer’s decision making all or nearly 
all the tenants respondents. The appeal was 
dismissed by the Special Judge, on the ground 
that as many Court* fees of Rs. 10 each as there I 
were tenants defendants had not been paid, j 
and the appellants petitioned the High Court to i 
set aside the order under s. 622 of the Civil Proce- 
dure Code; — Held by a Pull Bench (1) That 
the Special Judge refused to exercise a juris- 
diction vested in him by law ; that the Court of 
the Special Judge is a Court subordinate to the 
High Court ; and the High Court had power to 
interfere under s. 622 of the Civil Procedure Code. 
Shewharat Koer v. Nlrpat Roy, 1, L, R. 16 Calc. 
696, dissented from. (2) That the Local Govern- 
ment acted within the powers conferred by s. 189, 
cl. 1 of the Bengal Tenancy Act, in making 
rule 25 of Chap. VI of the Government rules 
under the Act. hy which a landlord is authorised 
to join as defendants several tenants in one appli- 
cation for settlement of rents. Upadhya Tha- 
KUR V, Persidh Singh. 

[23 Calc. 723 

^,—Refraiiwig from exercise of firudiction— 
Special Judge acting under Bengal Tenancy Act 
( VIII of 1885), 5,9. 106 and 108 — Boundary dispute 
— Decision of Settlement Officer acting as Survey 
OJicer under Bengal Survey Act {Bengad Act V of 
1875).] Where the Special Judge under the Bengal 
Tenancy Act {Vill of 1885), in a case of a bound- 
ary dispute which had been tried and decided by 
,a Settlement Officer acting as a Survey Officer 
under Part V of the Bengal Survey Act (V of 
1875), dismissed an appeal on the ground that no 
appeal lay to him in such a case, the High Court 
declined to interfere under s. 622 of the Civil 
Procedure Code, being of opinion that the Settle* 
menL Officer had power under s, 189 (5) of the 
Bengal Tenancy Act, and Rule 1, Chap. VI of the 
Government rules undex the Tenancy Act to act 
as he had done, and that therefore in holding that 
no appeal lay to him, the Special J udge had not re- 
frained from exercising any jurisdiction which he 
ought to have exercised. Irshad Ali Chowdhry 
V. Kanta Pershad Hazareb. 

[21 Calc. 935 
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10. — Madras Rent Recovery Act {Madras Act 
y III of 1865), 5. 76.] Orders passed by a Collec- 
tor under the Madras Rent Recovery Act are'^not 
opeiv to revision under s. 622 of the Civil Proce- 
dure Code. Vein Periya Mira v. Moidin Padsha, 

I. L. ^R. 9 Mad. 332, followed. Venkatanaea- 

I SIMHA NaIDU V. SURANNA. 

[17 Mad. 298 

11. — Pauper suit — Costs of plaintiff — Right of 
I appeal — Decree omitting to order gylaintijf to 

pay Court fees —PoLver of Collector to apply under 
\ the extraordinary jurisdiction of High Court — 
i Amendment of decree.'] The plaintiff’s suit in 
forma pauperis was rejected by the Subordinate 
Judge. The decree, however, omitted to order 
the recovery from the plaintiff of the Court-fees ^ 
payable in the plaint. The Collector applied to 
the High Court under its extraordinary jurisdic- 
tion for the rectification of the decree. It was 
contended that, as the omission might have been 
remedied by an appeal or on review, the Collector 
could not apply under the extraordinary juris- 
diction of the Court : — Held, on the authority of 
The Collector of Ratnagiri v. Janardan, I. L. R. 6 
Bom. 590, that no appeal by Government would . 
lie in the case, and that, in the exercise of its 
extraordinary jurisdiction, the High Court would 
rectify the decree by directing the plaintiff to 
pay the costs of Government. Collector op 
Kanara V. Rambhat. 

[18 Bom. 454 

12. — Exercise of power of High Court nnffer 
s. 622 of the Civil Procedure Code, 1882, lohere 
there is no appeal — Order refusing to make person 
party to op) pose gorobate.] Where a Hindu died 
leaving a widow, and also a daughter (who alleged 
collusion between the widow and one of the 
executors applying for probate of an alleged will) 
the daughter was held to have sufficient interest 
to entitle her to be made a party to the applica- 
tion and to oppose the grant of probate ; and the 
Judge having refused to make her a party, the 
Court, finding that no appeal lay from that order, 
thought it a proper case for the exercise of its 
power under s. 622 of the Civil Procedure Code, 
and remanded the case for trial as a conte.sted 
application. Khetteamoni Dasi v. Shayama 
Ghoen Kundu. 

[21 Calc. 539 

13. — Sale m execution of decree set aside — Ma- 
terial irregularity — Tnadeguacy of price — Exercise 
of jurisdiction by District Judge.] A judgment- 
debtor applied to have a sale in execution of a 
decree set aside on the ground that the sale-pro- 
clamation had not been duly published, and that 
it referred to only 5 llghas instead of some 709, 
the actual amount, and that in consequence 
thereof a grossly inadequate price had been ob- 
tained for the property. The Munsif found these 
allegations to be proved and set aside the sale. 
On appeal the District Judge, while agreeing 
with the Munsif as to these findings, held that 
there was no proof that the inadequacy of price 
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was due to irregularities alleged and proved, and 
that such coup! not be presumed. He according- 
ly^reversed the Munsif’s order. The judgment- 
debtor, having appealed to the High Court against 
the order of the District Judge, and failed in 
such appeal by reason of no second appeal lying 
rfrom such order, apftlied to the High Court under 
the provisions of s. 622 of the Code to have the 
order set aside; — Held, that the District Judge 
having full jurisdiction to determine whether the 
sale was good or bad, it was impossible to say that, 
in arriving at the decision he did, he either acted 
without jurisdiction or illegally in the exercise 
of his jurisdiction, and that the High Court 
could not therefore interfere with the order under 
that section. Gopi Koeei v. Gopi Lal. 

[21 Calc. 799 

Judge of Small Cause Court erroneously 
treating defective service of snmmo?is as good— 
Material irregularity.'] Where a Judge of the 
Small Cause Court, Bombay, treated the delivery 
■of a summons by post to a pers ui who was not 
shown to be the defendant, as good service and 
had passed a decree against the defendant, he 
was held to have acted with material irregularity, 
and the Hiiih Court reversed bis decree in the 
exercise of their powers under s. 622 of the Civil 
Procedure Code.* Jagannath Brakhbuau v. 
■Sassoon 

[18 Bom. 606 

'15. — Deeision on unstamped Imndis.] Where a 
Judge acted on hundis which were unstamped 
and therefore inadmissible in evidence, the High 
Court set aside his decision under s. 622 of the 
Civil Procedure Code. Chenbasapa v. Laksh- 
HAN Raaiohandka. 

[18 Bom, 369 

16. — Decision on inadinUsJle evidence.] A 
decision takij^g into consideration as evidence 
an unregistered lease was set aside under s. 622. 
Gurunath Shrinivas Desai V. Chbnbasappa. 

[18 Bom. 745 

17. — Construction of docnmeMf] The fact that 
B Court has misunderstood the effect of a docu- 
ment in evidence, does not constitute a gi*ound 
upou which the High Court can interfere in 
revision under s. 622 of the Code of Civil Proce- 
dure. Dasrath Rai V. Sheodin Rai. 

[16 AIL 39 

18. — Allowing ohjeetion to applleation in cxeeu- 
tlon of decree hy yerson not party to decree — 
Failure of exerc ise of jur isdiction vested hy lata 
—Decree against wrong goerson as representative.] 
A person, not a party to a suit, is not entitled to 
object to the issue of an order for execution of the 
decree. A Judge having at the instance of a 
person not a parry to a suit refused to pass au 
order for the execution of decree on the judg- 
ment-creditor’s application : — Held, that iu omit- 
ting to make such an order, the Judge failed 
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to exercise a jurisdiction vested in him by law, 
and that s. 622 of the Civil Procedure Code 
(Act XIV of 1882) was therefore applicable. 
Nathubhai Mulchand V. Nana Babit. 

[19 Bom. 544 

19. — Dismissal of appeal “ for default of yro^ 
secutionf ag) pell ant and his pleaders heing present 
— Defusal to reinstate appeal — Civil Procedure Cods 
(1882). ss. 656 and 558 — Appeal from order rejecting 
appeal.] A civil appeal was being heard before 
a Subordinate Judge, the appellant and two 
pleaders on bis behalf being present. During the 
argument one of the pleaders was called away to 
another Court and remained absent, and as neither 
the other pleader nor the appellant was in a posi- 
tion to continue the argument, the Subordinate 
Judge passed au order, purporting to be under 
s. 656 of the Code of Civil Procedure, dismissing 
the appeal “ for default of prosecution.” An ap- 
plication under s. 558 to reinstate the appeal was 
rejected. The appellant appealed under s. 588 tc 
the High Court against the order under s. 558 : — 
Held, that no such appeal lay, as the order in ques- 
tion could not have been made under .s. 556. But 
the appellant was idlowed to apply in revision 
under s. 622 against the order under s. 556, 
and upon that application it was held that, the 
Court below had acted illegally and with material 
irregularity in dismissing the appeal for default 
under .s, 556. Jawahir Singh v. Debi Singh. 

[18 All. 119 

20. — Land Acugmsitlon Act {X of 1870), 3, 21 
I and 25 — Exercise of jiLrUdiction hy Judge umder the 
I Act — ^‘Material irregiUaritif’ — Histahein regard 
I to the gyrineiple of calculation of the value of the land 

aorguired.] If a Judge and assessors, sitting to 
determine the amount of compensation to be 
awarded for land acquired under the Land Acquisi- 
tion Act of 1870, have refused to take into con- 
sideration any of the matters prescribed by s. 24 
of that Act, or have improperly taken into con- 
sideration any of the matters prohibited by s. 25 
thereof, such procedure would amount to material 
irregulariiy iu the exercise of their jurisdiction, 
and would justify the intervention of the High 
Coupt under s. 622 of the Code of Civil Procedure. 
Having regard to the definition of land ” contain- 
ed iu s. 3 of Act X of 1876, there is nothing illegal 
iu a Judge taking into account the value of works 
on the land which make it suitable for a salt 
factory ; and even if, iu making his estimate of 
the market value of the laud, he took into con- 
sideration the price paid for neighbouring pans, 
and was in error in so doing, his mistake would 
be only one concerning the principles of valua- 
tion and not an irregularity in the exercise of 
jurisdiction. Joseph v. Salt Co. 

[17 Mad. 371 

21 . — Power to call for record of eases not appeal- 
a.hle to High Court — When a Court cart he said 
“ to have acted in the exercise of its j ur Isdietlon 
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illegally or lolth material irregularity 2'] A Dis- 
trict Judge disposed ol some suits on a point 
taken by himself on appeal, without affording the 
parties an opportunity of proving what was 
necessary to meet the point, and admitted other 
appeals after, they had become*. time-barred : — 
Held^ by the majority of the Full Bench, that 
where a Subordinate Court, having applied its 
mind to a question of laTST or procedure, arrives 
at an erroneous decision, such decision is not 
by itself any ground for the exercise by a High 
Court of the powers given by s. 622 of the Code 
of Civil Procedure. Amir Hassan Khan v. Sheo 
JBalisli Singhi 1. L. R. ll Calc. 6, followed: — 
Beld, further (Best and Davies, JJ., dissenting), 
that the case contemplated by the words act 
, . . illegally or with material irregu- 

larity” in s. 622 of the Code of Civil Proce- 
dure is that of a perverse decision on a questiou 
or law or procedure, a decision being perverse 
where it is a conscious departure from some rule 
of law or procedure. Per Best, J. — the words 
in question of s. 6'22 of the Code are applicable to 
illegalities or irregularities which are the result 
merely of ignorance of law or carelessness, and 
the disposal of a suit on a point taken by the 
Court itself on appeal, without affording the 
parties an opportunity of proving what is neces- 
sary to meet the point, is an irregularity iu 
procedure within the meaning of s. 622 ; and that 
the inadvertent admission of an appeal that is 
time-barred is an illegality in procedure within 
the meaning of that section. Per Davies, J. — The 
clause of s. 622 in question is applicable only to 
errors of procedure, and it is not in every case 
that the High Court would in the exercise of the 
discretionary power granted it by the section, 
interfere in revision. The interference would be 
confined to cases where the illegality or irregular- 
ity was such as bad occasioned or might occasion 
a substantial failure of justice, as iu the present 
case. Rristamma Naidu v, ChaPa Naidu. 

[17 Mad. 410 

22. — Succession Oertijicate Act (VPI of 1S89), 
s. 9 — Order granting certificate on the applicant' >7 
furnishing security — Discretion of Cruj't.] The 
widow of a deceased person having applied for 
a certificate under the Succession Certificate Act 
(VII of 1889), the Judge ordered the certificate 
to issue on the applicant’s furnishing security 
under s. 9 of the Act : — Beld, that such an order 
was within the discretion of the Judge, and there 
being shewn to be nothing improper in the 
exercise by the Judge of his jurisdiction, the 
Court refused to interfere to set the order for 
security aside. hJhaUabai v, Vitlioha. Klumdappa 
Gulhe, 7 Bom. Ap. 26, referred to. Bai Devkore 
V. Lalchand Jivandas. 

[19 Bom. 790 

2iB,~ Mamlatd ars Courts Act (^Bombay Act III 
of 1876), s. lo, cl. {a), S7ib- clauses (1) and (2). 
5. 18 — Bxeeution of decree for possession against a 
third party— Jurudiclion of Mamlatdar.'\ A 
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obtained an order in a Mamlatdar’s Court against 
(t for possession of a house, andThi execution N", 
who was found in possession of the house, and 
who^ was reported by the village officers as hold- 
ing possession for <9, was evicted by order of the 
Mamhitdar. N then applied to the High Court : 
— Held, that the Mamlatdar’s order was, strictly 
speaking, beyond his authority, but that as AT? 
petition to the High Court contained no distinct 
denial that he was occupying merely on behalf 
of the defendant, the High Court would nob inter- 
fere in its extraordinary jurisdiction. Nathe- 
KHA V, Abdul Alli. 

[18 Bom. 449 

24. ™i r^'egular decree of Mamlatdav made by con- 
sent of parties — Siihsegmnt refusal by Mamlatdar r 
to order execution of decree — Qiie.stions of fact. 1 
The applicant brought two possessory suits against 
the opponent iu the Mamlatdar’s Court for the 
recovery of certain pieces of land. By consent, 
decrees were passed in these suits, that unless the 
opponent paid a certain sura of money to the ap- 
plicant within two mouths, the latter should get 
possession. After the expiration of two months 
the applicant, alleging that the money had nob 
been pahl as agreed, applied for execution of the 
decr<"es. The Mamlabdar found that the money 
had been tendered to the applicant, bub had been 
wrongfully refused by him. He ordered execution 
to issue as to costs, bub declined to make any 
order as to possession. The applicant thereupon 
applied to the High Court iu its extraordinary 
jurisdiction and alleged that the money had nob 
been duly tendered ‘.—Held, that the decrees were 
such as the Mamlatdar could not legally make 
under the provisions of the Mamlabdars Act 
(Bombay Act III of 1876), and the consent of 
parties could nob give him power to do so : —Beld, 
also, that the High Court would not go into the 
question as bo the due tender of the money. It 
was nob open to the High Court, ^n the exercise 
of its extraordinary jurisdiction, to go into this 
question of fact, nor would it be proper to further 
the execution of an irregular decree, especially as 
the applicant had a clear remedy by suit. Ramrao 
Tatyaji Patil V. Babaji Dhoi^dji Bibve. 

[20 Bom. 630 

25. — Mamlatdar, Jurisdiction of.'] The plain- 
tiff sued in a Mamlatdar’s Court for possession of 
certain lands, alleging that the defendants held 
them under a lease, the time of which had expired. 
The Mamlabdar found the execution of the lease 
proved, but held it to be colourable, and that the 
defendants did not hold under it. He therefore 
rejected the plaintiff’s claim. The plaintiff 
applied to the High Court in its extraordinary 
jurisdiction and obtained a rule to set aside the 
order, contending that the Mamlatdar had no 
jurisdiction to decide that the lease was colour- 
able, and that be ought nob to have admitted 
evidence upon that point : — Beld (discharging the 
rule) that the matter was nob one for the extra- 
ordinary jurisdiction of the High Court under 
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8. 622 of the Civil Procedure Code (Act XIV of 
1882). The Mamlafcdar had not deoliaed .jaris- 
dicti<jn. He hriit conshlered the materials laid 
before him and had come to a conclusion. That 
conclusion, if erroneous, ought to be corrected’ in 
a regular suit and not by an application to the 
High Court under s. 622 of the Civil Procedure 
Code (Act XIV of 1832). Kashinath Sakhakam 
Kdlkarni V. Nana. 

[21 Bom. 731 

28. — Dispossession of a tliivd person not a party 
to suit — Remedy of person so dispossessed — Mamlat- 
dar acting loithont j nvisdiction.'] G got a decree 
for possession against P, in a Mamlatdar’s Court. 
In execution the Mamlatdar directed the ouster 
c>f P, who was in possession, and who was not a 
party to the decree: — Held, that the Maralatdar’s 
order for the execution of the decree by the ouster 
of P was without jurisdiction, and that it should 
be set aside under s. 622 of the Civil Procedure 
Code (Act XIV of 1882). Chinaya v. Gangava. 

[21 Bom. 775 

27, — Order of District Judge aeting binder Bom- 
hay District Municipal Act {Bomhay Act II 
of 18S-i), s. 23 — Application to set aside a munici- 
pal election — Order made as to costs— G our tf 
Meaning of.'] A District Judge acting under s. 23 
of the Oombay District Municipal Act (Bombay 
Act II of 1881), is not a Court” within the mean- 
iugiC\f the word in s. 622 of the Civil Procedure Code 
(Act XIV of 1882), and the High Court has no 
jurisdiction to revise his order refusing to set aside 
an election, nor can it interfere with an order 
made by him that the applicant shall pay the 
costs incurred by the opponent. Balaji Sakha- 
RAM V. MeRWANJI NOWROJI. 

[21 Bom. 279 

— Order possession on application hy 
usufructuary mortgagee ejeeted 'by auction-jour- 
chaser to be restored to possession — Givll Proeedure 
Code (1882) s. 835.] In a suit for sale upon a 
mortgage the plaintiff having obtained a decree 
assigned the same, and the assignee brought the 
property decreed to be sold to sale and purchased 
it bimself and obtained possession. A usufruc- 
tuary mortgagee of the property who had bean a 
party to the suit, and in whose favour the decree 
was, in so far that it declared his right to continue 
in possession, applied to be restored to possession 
and obtained an order in his favour. Thereupon 
the assignee, auction-purchaser, applied in revi- 
sion to have the order restoring the usufructuary 
mortgagee to possession set aside : — that 
the order in question was an order which could 
properly be made under s. 335 of the Code of Civil 
Procedure, aud, being unappealable, an application 
for revision thereof might lie.- See Slieoraj Singh 
V, Banwari Das, I. L. R. 6 AH. 172, Sabhajit 
Sri Gopal, 
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SUPPLEMENTAL SUIT, REMEDY' 
BY. 

See Costs— Special Cases-Partition. 

[21 Calc. 904 
SURETY. Col. 

1. Liability of Surety ^ ...125^ 

2. Enforcement of Security ...1250' 

for guarUian of minor’s* estate. • 

See Minor—Bombay Minors Act (XX 
OF 1864). 

[19 Bom, 245 

Liability of. 

See Execution of Decree — Mode of 
Execdtion—Peingipal & Surety^ 

[19 Bom. 57S 

— — , Revocation of. 

See Appeal to Privy Council — 
Stay of Execution pending Af- 
PEAL. 

[19 Mad. 14D 

(1) LIABILITY OF SURETY, 

1. — Givll Procedure Code (1882), s. 336 — Bond 
for produotion (f insolvent judgment-debtor — Gon- 
ditlons in bond unprovided for by s. 336.] Where 
in a bond under s. 336 of the Code of Civil Proce- 
dure, besides the usual covenants to produce the 
judgment-debtor before the Court, and that the 
judgment-debtor would apply to be declared an 
insolvent, further stipulations were contained as 
to what should happen if the jndgment-debtor’s- 
application to be declared insolvent were refused^ 
it was held that the latter stipulations were nob 
such as were contemplated by s. 336 and could' 
not be enforced under that section, Janki Das 
V. Ram Partab. 

[16 All. 37 

2. — a i'il P raced u re Code ( 1 8 8.2 ) , s, 3 3 6 — y udy - 
•ment- del) tor's ajojoUcation to be declared an insol- 
vent — Release of the surety.] A person standing 
surety for a judgment-debtor under s. 336 of the 
Civil Procedure Code (Act XIV of 1882) is 
released from his obligation when the judgment- 
debtor has applied to be declared an insolvent. 
KoylashOhui^der Shaha Y. Christophoridi, I. L. R. 
15 Calc. 171 ; and Ramzan v. Gerard^ I. L. R, 
13 All. 100, followed. Dwarkadas Parshotam- 

DAS V. ISABHAI DaUDKHAN. 

[19 Bom. 210 

3. — Surety for manor — Gontraot Act (7X of 
1872), s. 128.] A surety to a bond passed by a 
minor for moneys borrowed for purposes of liti- 
gation not found to be necessary, is liable to be 
sued on it whether the contract of the minor is 
considered to be void or voidable. Kaskiba v. 
Shbipat Narshiy, 

[19 Bom. 697 

(2) ENFORCEMENT OP SECURITY. 
^.^Swrety for anioomt of decree pending appeal 
Bicecution of decree — Separate suit — Civil Pro- 
cedure Code (1882), ss, 244, 253 and 545.] Where 

40 


DIGEST OF CASES. 


W, D 


[17 AU. 222 



DIGEST OF CASES. 


( 12.52 ) 


C 1251 ) 

SURETY - — continued. 

(2) ENFORCEMENT OF SECURITY— 
a surety lias become security for the appellant in 
an Appellate Court, uuder s. 545 of tbe Code of 
Civil Procedure, the security-bond cannot be en- 
forced in execution of tbe decree under s. 253, but 
a separate suit must be broujrht aerainst the 
surety. Kuli Ivharan Slnr/h v. J^aUf oMnd Singh, 

I. L. R. 15 Calc. 497, referred to. Tokhan Singh 
alms R'oop NAuain Sixgh v. Ud^vant Sixgh. ! 

[22 Calc. 25 

5, ~0hil Procedure Code (1882), 25,3, 545, 

:582 and 583 — Pxceution of decree — Seeurity 
for ‘performance of decree of Appellate Court — 
Method of enforcing such security f Wherein an 
appeal security has been given to tbe Appellate 
Court for the due performance of such decree as 
it may pass, the decree-holder may enforce such 
security in the manner provided for by s. 253 of 
tbe Code of Civil Procedure. Bans Bahadur Singh 
V. Mughla Begavi. I. L. R. 2 All. 604. followed. 
Tliirumalai V. llamayyar, I. L. R. 13 Mad. 1; and 
V'enliapa JVaih v. Basllngapa, I. L. R. 12 Bom. 411, 

approved ; Kali Charaa Singh v. Balgolind Singhy 
L L. R. 15 Calc. 497: and Tohhan Singh v. Xldioant 
, Singh, I. L. R. 22 Calc. 26, dissented from. Janki 
Kuakv. Sarup Eai^i. 

[17 All. 99 

6. — Execution of decree against surety ^Securi- 
ty for due performance of appe-Uate decree, En- 
forcement of — Civil Procedure Code (1882, 
as amended hy Act VII of 1888), s. 546.] A 
security-bond given by a third party for the due 
■performance of tbe decree of tbe Appellate 
Court under s. 54G of tbe Civil Procedure Code 
cannot be enforced in execution of that decree. 
Radha Persliad Singh v. Phvljnri Koeo\ I. L. R. 
12 Calc. 402 ; Kali Charon Singh v. Balgohind 
Singh, I, L. R. 15 Calc. 497 ; and Tohhan Singh 
V. Udiuant Singh, I. L. R. 22 Ca1c. 25, followed 
in principle. Venhagui A'aili v. BasUngapa, I. L. R. 
12 Bom. 411, dissented from. Thmmalai v. 
Ramayyar, I. L. R. 13 Mad. 1 ; and Arnnachel- 
lam V. Arunachellani, I, L. R. 16 Mad. 203. re- 
ferred to. SuRjoo Das v. Balaiakund Das. 

[23 Calc. 212 

Surety after passing of decree — rMode of rea- 
lisation of security — Civil Procedure Code. s. 253 
— Jurisdiction of Revenue Court. Where, after the 
passing of a decree for arrears of rent, a friend 
of the judgment-debtor entered into a security 
bond whereby he rendered himself personally 
liable and hypothecated a share in certain zemiu- 
dari property to secure tbe performance of the 
decree, it' was held that the obligation created by 
such security-bond could not be enforced by a 
Court of Revenue by the sale of the hypothecated 
property. Behari Lal i\ Jagxandan SiNgh. 

[19 All. 247 

S,— Surety under Civil Procedure Code (1882), 
349 — Surety for insolvenb jnd gm ent-dehtor — 
Default of princlpal~-Lial)ility of surety — Mode of 
enforcing liability of surety,] Tbe Civil Proce- 


SURETY-^u)«cZ//^7fd:. 

(2) ENFORCEMENT OF SECURITY— 

dure Code (Act XIV of 1882) provides no means 
for enforcing in execution a surety-bond passed 
under s, 349, The proper course ^f tbe plaintiff 
is to obtain an assignment of tire bond wph a 
view to suing on it. MiXGALE Antone Kane r. 
RaaTghandra Baje. 

^ [19 Bom. 694 

SURRENDER. 

See Landlord and Tenant— Payment 
OF Rent— Non-payment. 

[18 Bom. 250 

SURVEY OPPICER. 

See Special or Second Appeal — 
Orders subject or not to Appeal.^ 

[21 Calc. 935 

See Superintendence op High Court 
— Civil Procedure Code, s. 622. 

[21 Calc. 935 

, Decision of. 

See Khoti Settlement Act, s. 17. 

[21 Bom. 430, 608 

See Khoti Settlement Act, s. 20. 

[21 Bom. 695 

, Entry in record of. 

See Khoti Settlement Act, s. 17. 

[18 Bom. 133 
[20 Bom. 475 
[21 Bom. 235, 244, 467 

SURVIVORSHIP. 

See attachment— Attachment BEFORE 
Judgment. 

[17 Mad. 144 

See Certificate of Administration- 
Right TO Sue or Kxecute Decree 
M riTHOUT CERTIFICATE. 

[19 Bom. 338 
[17 All. 578 
[23 Oalc. 912 

See Court-Fees Act, s. 19D, 

[23 Calc. 980 

See Hindu Law— Inheritance — Im- 
partible Property. 

[19 Mad. 451 
[L. R. 23 I. A. 128 

See Hindu Law — Inheritance — Joint 
Property and Survivorship. 

[19 Mad. 72 
[20 Mad. 207 
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SURVIVORSHIP — co)icluded. 

See Hindu Law — Inheritance — 
Special Heirs — Males — Affi- 
liated Son. 

,, [17 Mad. 48 

• See I^NDU Law — Inheritance— Spe- 
cial Laws— Nihangs. 

[16 AIL 191 
[L. R. 21 I. A. 17 

See Hindu Law — Joint Family — 
Powers of x\libnations by Mem- 
bers — Other Members. 


TARIFF ACT (VIII OF 1894), s. 10. 

See CONTR^iCT—CONSTRUCTION OF CON- 
TRACTS. 

[21 Bom. 628 

TAX. 


See Small Cause Court, Mofussil — 
Jurisdiction— Municipal Tax. 

' [23 Calc. 835 

See Special or Second Appeal — Small 
Cause Court Suits— Tax. 

[22 Calc. 680 


[21 Bom. 797 

See Hindu Law— Partition — Requi- 
sites FOR Partition. 

[19 Mad. 345 

See Representative op Deceased 
Person. 

[19 Mad. 345 


TACKING. 

See Mortgage— Redemption — Right 
OF Redemption. 

[16 All. 295 

See M 0 RTGA G E — T AC KING . 

[18 Mad. 368 

TALUQ. 

, Succession to. 

,, See Oude Estates Act, s. 22. 

[21 Calc. 997 
[li, R. 21 I. A. 163 

Privy Council, Practice of— Re- 
vivor OF Appeal. 

[21 Calc. 997 
[L. R, 21 L A. 163 

^ALUQDARI ESTATE, MORTGAGE 
OF. 


See Decree— Form of Decree— Mort- 
gage. 

[20 Bom. 565 

See Execution op Decree — Effect of 
Change of Law pending Execu- 
tion. 

[19 Bom. 80 
[20 Bom. 565 

TANK. 

, Repairs of, Liability for. 

See Contract, s. 70. 

[18. Mad. 88 

TARAI REGULATION (IV OF 1876), 

See Jurisdiction— Suits for Land— 
Piioi^ERTY IN Different Districts. 

[17 All. 483 


, Legality of. 

See Bombay District Municipal Act, 
1873, s. 21. 

[21 Bom. 630 

, Liability to. 

See Bengal Municipal Act, 1881, ss. 
113 AND 116, 

I [21 Calc. 319 

See Bombay District Municipal Act, 
1873, s. 11. 

[20 Bom. 732 

See Calcutta Municipal Consolida- 
tion Act, s. 87, 

[22 Calc. 581 

See Madras District Municipalities 
Act, s. 47. 

[18 Mad. 310 

See Madras District Municipalities 
Act, s. 53. 

[17 Mad. 100 

[18 Mad. 183 

See Madras District Municipalities 
Act, s. 55, 

[17 Mad. 453 

, Non-payment of. 

See Bombay District Municipal Act, 
1884, S. 40. 

[18 Bom. 400 

See Sentence — Imprisonment — Im- 
prisonment IN Default of Fine. 

* [18 Bom. 400 

, Suit to recover, illegally levied. 

See Madras Distrct Municipalities 
Act, s. 2G2. 

[19 Mad. 10 

TAXATION OF COSTS. 

See Cases under Costs— Taxation of 
Costs. 

See Limitation Act, Art. 84. 

[22 Calc. 943, 952 note 

TAXING OFFICER, DECISION OF, 

See Court-Fees Act, s. 5. 

[20 Mad. 398 



(, 1*255 ) 


DIGEST OF CASES. 


( 1256 




TENANCY. 

, Acknowledgment of. 

See Landlord and Tenancy— Consti- 
tution OF Relation — Acknowl- 
edgment OF Tenancy by Re- 
ceipt OF Rent, &c. 

[25 Calc. 1 
[L. R. 24 1. A. 164 

• , Conditions of. 

See User, 

[16 All. 181 

, Evidence of origin of. 

See Landlord and Tenant— Nature 
OF Tenancy, 

[18 Bom. 221, 433 
[22 Calc. 533 
[L. R. 22 I. A. 60 

5 Nature of. 

See Khoti Settlement Act. 

[20 Bom. 78 

See Cases under Landlord and Ten- 
ant — Nature of Tenancy, 

, Relinquishment of. 

See Landlord and Tenant— Payment 
OF Rent— Non-payai ENT, 

[18 All. 290 

See Landlord and Tenant — Trans- 
fer BY Tenant. 

[18 All. 354 
[24 Calc. 212 

TENANOY-AT-WILL. 

See Landlord and Tenant — Eject- 
MENT— Notice to Quit. 

[19 Bom. 150 
[23 Calc. 200 

TENANT. 

See Landlord and Tenant. 

TENANTS. 

— , Attornment of. 

See Declaratory Decree. Suit for— 
Suits concerning Documents. 

[17 Mad. 232 

Right of. 

See Vendor and Purchaser— Notice. 

[19 Bom. 391 

TENDER. 

See Small Cause Court Presidency 
Towns — Jurisdiction— Recovery 
OF Immoveable Property. 

[17 Mad. 216 


TENDER — concluded. 

See Transfer of Property Act, s. 85.. 

[17 Mad. 267 

See Transfer of Property Act, s. 135. 

[3^1 Calc. 792: 

TENURE. 

Application to determine inci- 
dents of. 

See Bengal Tenancy Act, s. 168. 

[21 Calc. 602 
[24 Calc. 19T 

, Transfer of. 

See Khoti Settlement Act. 

[20 Bom. 78 


See Cases under Landlord and Ten-^ 
ant — Transfer by Tenant. 


See Cases under Right of Occupancy 
—Transfer of Right. 


TERM OP YEARS. 

See English Law. 

[24 Calc. 218 

TESTATOR, CREDITOR OP. 

See Probate — Opposition to, and> 
Revocation of. Grant. 

[17 Mad. 373 

THEPT. 

See Cattle Trespass Act, s. 22. 

[22 Calc. 139^ 

, Damages for. 

See Hindu Law— Joint Family— Sale 
OP Joint Family Property in 
Execution of Decree. &c. 

[24 Calc. 672 

1. —Penal Code (Act XL Vof 1860), 378, ///. (o) 

— Removal hy a loife of her Imshand's projoerty left 
in her custody. 'I There is bo presumpbion of law 
that a wife and husband constiture one person 
in India for the purposes of criminal law. If the 
wife, removing- her husband’s property from his 
house, does so with dishonest inceution, she is 
guilty of theft. Queen-Empress v. Butchi. 

[17 Mad. 401 

2. — Pe7ial Code {Act XZFo/ 1860), 378j 

379. 23 a7id 21 — Removal of dehtor\'i yyrojperty, 
ly the credUor---Renal Code as drafted in 1837, 
s. 363.] With a view to coerce the complainant 
to pay a sum of Rs. 14, which he owed to the 
accused, three head of cattle worth Rs. 60 were 
removed from the complainant’s homestead under 
the order of the accused: — A/, the offence of 
theft was not committed by the accused. The 
illustrations to s. 378 of'^ the Penal Code indicate 
that it was the intention of the Legislature that, 
in order to have committed theft within the 
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TTVLiBl—oojitUued. 


'TB.KFT— concluded, 

meaning of the section, the taker must have 
taken the thing with the intention of keeping it 
•himself, or disposing of it for his own benefit or 
in some way which would compel the owner to 
■pay him which he did not owe him in 

ord^r to regail^ his property. The words ‘intend- 
ing to take dishonestly any moveable property” j 
'in the above section, read with s. 23 and s. 2t of j 
the Penal Code, mean “with the intention of i 
gaining by unlawful means proi)erty to which he | 
is not legally entitled.” “ To gain property by 
unlawful means,” means “ to gain the thing I 
moved for the use of the gainer,” and not ‘'the j 
gaining possession of it for a time for a temporary j 
purpose.” Section 363 of the Penal Code, as drafted j 
in 1837, discussed. Pposo^^xo Kumar Patra. v. \ 
TTdoy Saxt. ! 

[22 Calc. 669 

3.— Penal Cede (Aet XLV of 1800), ss. 378, 23 
.and 24 — Removal of deht or s in op erty hy creditor 
to enforce jiaymeut of debt — Mh'ongfud gain — 
Wrongful loss.] A creditor by taking any move- 
able property of his debtor from the debtor’s pos- 
session or without his consent, ■^7ith the intention 
of coercing him to pay his debt commits the offence 
of theft as defined* in s. 378 of the Penal Code. 
Sections 23 and 24 of the Penal Code discussed and 
explained, Frosormo Kumar Fair a v. TJdog Sant 
I. L. R. 23 Calc. 669. overruled. Queen- Empress 
V . Sei Churn Chun go. 

[22 Calc, 1017 

— Penal Goda {Act XL V of 1860), s. 379 — 7?^- 
moval bg creditor of his debtors property -with a 
■view to obtaining payment of his debt.] Held, that 
the removal by a creditor against the will of his 
debtor of property belonging to such debtor, with 
•the view of compelling such debtor to discharge 
his debt, amounts to theft within the meaning 
of s. 379 of the Penal Code. Queen-Euiprcss v. 
■Bnrmeshar Rai, Weekly Notes. All. (1688) 97, 
■referred to. Frosonno Kmiar v. Udoy Sant, 1. L. 

R. 22 Calc. 669* dissented from, Queen-Bmpbess 
.7;. Agha Muhammad Yusup. 

[18 AIL 88 

Col, 

1. Evidence and Proof of Title ... 1269 

See Claim to Attached Property. 

[18 Bom. 241, 260 

See Hindu Law — Gift— Requj.sites op 
Gift. 

[16 All. 185 

See Possession— Adverse Possession. 

[21 Bom. 509 

, Acknowledgment of. 

See Limitation Act, s. 19 — Acknow- 
ledgment OF OTHER Rights. 

[18 All. 458 


, Breach of covenant for. 

See Damages — Measubb and Assess- 
ment OP Damages. 

[21 Bom, 175 

See Vendor and Purchaser — Breach 
OF Covenant. 

[21 Bom. 175 

, Defect in. 

See Transfer op Property Act, s 55. 

[20 Bom. 522 

.§6^^ Vendor and Purchaser — Pur- 
chasers, Rights of. 

[20 Bom. 522 

Denial of. 

See Bstoppel — Denial of' Title. 

[19 Bom. 133, 133 note 
[18 AU. 329 

See Jurisdiction op Revenue Court, 

[17 Mad. 140 

See Landlord and Tenant — Eject- 
ment-Notice TO Quit. 

[18 Bom. 110 
[17 All. 45 
[20 Bom. 759 

Sfw Landlord and Tenant— Pobfei- 
TUBE— Denial op Tfjle 

[17 Mad. 218 
[20 Bom. 354 
[24 Calc. 440 

, Determination of. 

See Estoppel— Denial of Title. 

[18 All. 329 

, Effect on, of non-compliance 

with darkhast rules. 

See Jurisdiction of Civil Court— 

POTTAHS. 

, [18 Mad. 434 

, Evidence of. 

See Landlord and Tenant— Nature 
op Tenancy. 

[22 Calc. 533 

See Possession— Evidence of Title. 

[21 Calc. 244 
[20 Bom. 270, 798 

, Proof of. 

See Issues— Framing and Settlement 
OF Issues. 

[20 Bom, 753 

See Onus of Proof— Ejectment. 

[19 Bom. 808 
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TITLE-DEEDS-f^«c/w^76Y/. 


See Onus of Proof— Possession and 
Proof of Title. 


Sec Insolvency — Assignments 
Debtor, 


BY 


[19 Mad. 165 

, Question of. 

See Appeal— N.-W. P. Acts — N.-W. P. 
Land Urvenub Act. 

[18 All. 210 

See Certificate of Adisinistratton — 
Procedure. 

[17 Mad. 477 
[23 Calc. 431 

See Jurisdiction of Revenue Court. 

[17 Mad. 140 

See Letters of Administration. 

[21 Calc. 344 

See Munsif, Jurisdiction of. 

[23 Calc. 425 
See Res judicata — CO i\[PETENT Court 
—Revenue Courts. 

[17 Mad, 106 
[18 All. 270 
See Res judicata— Matters in Issue. 

[24 Calc. 569 
See Small Cause Court, Mopussil— 
J D RiSDicTioN— C rops. 

[21 Calc. 430 

See Small Cause Court, Mofussil— 
Jurisdiction— General Cases. 

[21 Bom. 248 

See Special OR Second Appeal— Small 
Cause Court Suits— Profits op 
Land. 

[21 Bom. 248 

, Suit for declaration of. 

See Valuation op Suit— Appeals. 

[18 Bom. 100 

, Warranty of. 

See Sale in Execution of Decree 

Setting aside Sale— P auHTS of 
Purchasers. ^ 

[17 Mad. 228 

(1) EVIDENCE AND PROOF OF TITLE. 

— Dispute as to oioyiersli^) of property^Tres- 
passer— Onus of proof,'} A person sued as a tres- 
passer cannot without proof of his own right oust 
an apparent owner by pointing out same defect 
in the title of the latter. Tdljaram w. Baman ji 
Kharsedji. 

[19 Bom. 828 

TITLE-DEEDS. 

, Deposit of. 

See Cases under Deposit of Title- 
Deeds. 


[19 All, 76 
[L. R. 23 I. A. 106 

See Negotiable Instruments Acf s. 
13. 


[17 Mad. 85 


Possession of. 

See Registration Act, s. 60, 


TOLLS. 


[18 Bom. 444^ 


, Lease of. 

See Bombay Tolls Act, s. 7. 

[20 Bom. 668 

, Non-liability to. 

See Madras Local Boards Act, s. 87. 

[20 Mad. 16 

TORT. 

See Encroachment. 

[17 Mad. 368 

, Action framed in. 

See Minor— Liability on Contracts. 

[24 Calc. 265. 

TRADE-MARK. 

— Right of exclusive user — Infringe^nent — 
Comhination of numerals as a trade- ma rk — Injjcnc- 
tion,j The question of the right to the exclusive 
user of a trade-mark or trade number is largely, 
if not entirely, a question of fact, and the ques- 
tion whether it exists in any given case must 
depend upon whether the evidence in that case is 
sufficient to show such an association or connec- 
tion between the mark or the number and the 
firm which uses it as to indicate to the ordinary 
purchasers in the market, that the goods are the 
goods of that particular firm. To show that a- 
particular trade number has acquired a reputa- 
tion in the market, and that purchasers buy 
the goods by that number and nob from an ex- 
amination of the nature or quality of the clobh^ 
is not sufficient to establish the right of exclusive 
user of that number. There must be such an 
association between the number and the firm’s- 
name as to indicate in the understaudiug of the- 
public that the goods bearing that number came 
from that particular firm. The right of exclusive- 
user of a name or a number as a trade-mark 
is not an absolute and unqualified right which 
would entitle the owner to prevent another per- 
son from using it under all circumstances. It is 
only when the use of that name or number de- 
ceives or is reas» nably likely to deceive the pub- 
lic that it can be interfered with or prevented. 
There must be a reasonable probability of pur- 
chasers being deceived, it is not enough to show a 
mere possibility of deception. Barlow v, Gobind- 
RAM. 

[24 Calc. 364. 
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! TRANSFER OP CRIMINAL CASE- 


See Insolvej^t Acr, s. 60. 

[21 Calc. 1018 \ 

See Madras District Municipalities j 
A^t, s. 53. 

^ [17 Mad. 100 ' 

TRAFFIC SUPERINTENDENT ' OP 
RAILWAY. 

^ See Railways Act, 1890, s. 77. 

[24 Calc. 308 | 

TRANSFER OF CIVIL CASE. 

See Dekha?^ Agriculturists Relief 
A or, s. 4. 

[19 Bom. 46 

See Execution' op Decree— Teansper 
OF Decree for Execution and 
Power op Court, &o. 

[18 Bom. 61 

See Sale IN Execution op Decree- 
Invalid Sales — Want of Juris- 
diction. 

[22 Calc. 871 

See Subordinate Judge, Jurisdiction 
op. 


continued. 

See Possession, Order op Crimina 
Court as to — Transfer or WTtj 
DRAW'AL OP Proceedings. 

[22 Calc. 38 

See Security foe Good Behaviour. 

[16 All. < 

' *[19 All. 29; 

l.— 6rro2t.nd for transfer— Grim Inal Proeeduvi 
Code p882), s. b 2 G—Reasonaile aj) prehension ii 
the mind of the aecKsed—Real Has— Incidents cal- 
Gidated to create apprehension of bias.] la deal- 
inj? with applications for transfer what the Court 
has to consider is not merely the question whether 
there has been auy real bias in the mind of the 
presiding Judge against the accused, ^bufc also the 
further question, whether incidents may not 
have happened which, though they may be suscep- 
tible of explanation and may have happened 
without there beinv any real bias in the mind of 
the Judge, are nevertheless such as are calculat- 
ed to create in the mind of the accused a reason- 
able apprehension that he may not have a fair 
and impartal trial. Dupeyron v. Driver. 

[23 Calc. 495 


[16 All. 363 I 

See Superintendence of High Court | 
•—Civil Procedure Code, s. 622. 


Farzand Ali V . Hanuman Prasad. 

[19 AU. 64 


[18 Bom. 61 

— Letters Patent, High Coiirt, 1865, cl. 1.3 — 
Gfi^ninds for transfer — Practice,’] In a suit for 
immoveable property instituted in the Dinagepur 
Court, the defendant applied for its transfer to 
the High (lourt under cl. 13 of the Letters 
Patent;, the grounds upon which the transfer was 
asked for being that questions of difficulty arose 
iu the suit ; that the defendants witnes'^es lived 
in Calcutta ; that it would be impossible for her 
to go to Dinajepur and take her witnesses there 
owing to the expense \ that an agreement upon 
which the suit was brought was executed iu 
OalcuttH ; that the plaintiff resided and carried on 
business in Calcutta ; and that all the persons 
who knew of the transactions in suit were resi- 
dents of Calcutta or its neighbourhood : — Held. 
under the circumstances, that the case was a pro- 
per one to be tr.ansferred to the High Court. 
Haeendra Lall Roy v, Sarvamangala Dabbe. 

[24 Calc. 183 

TRANSFER OF CRIMINAL CASE, 

See Criminal Proceedings, 

[19 Mad. 375 

See Magistrate, Jurisdiction of — 
General Jurisdiction. 

[23 Calc. 44 

See Magistrate, Jurisdiction op— 
Special Acts— Cattle Trespass 
Act. 


2. — Groihnd for transfer — Prohahillty of unfair 
trial — Gomplexity of case — Transfer from, one 
Magistrate to another — Local investigafio 7 i — 

Magistrate trying case, Competency of to he ioit> 
ness — C.ompetent witness — Examination of Magis^ 
irate trying case as a loitness.] Where an Assist- 
ant Magistrate with second class powers was 
directed by the District Magistrate to take up a 
case of some complexity, arising out of dispuced 
boundaries to land, in which the accused were 
cliHrged with rioting, trespass, mischief and theft^ 
and where, in tlie course of such investigation, 
he held a local inquiry extending over five days, 
during which he made a number of notes and 
appeared to have made a very careful and con- 
scientious investigation of the locality, such as 
would properly be mnde by a person whose duty 
it was to get at the facta with a view to lay the 
same before some tribunal, and during such 
investigation it appeared that he acquired a large 
amount of information with reference to the 
occurrence on which he had to arrive at a jmlioial 
determination, but which, by reason of th^ way 
it was acquired, he could not properly or legally 
consiiler in arriving at an ultimate decision of 
the case (such, information not being guarded 
by the safeguards by which statements on which 
a Judge or a Magistrate exercising judicial func- 
tions can act must be guardeil). and where it wa» 
suggested that the notes so made should be put 
on the record, and the Assistant Magistrate tender 
himself while trying the case as a witness to be 
cross-examined by either the prosecution or the 
defence: -Held, that such a course could not be- 
allowed, and tliat the Assistant Magistrate ought 


[23 Oalc. 300, 442 
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TRANSFER OF GRIlVIINAIi CASE- | 

CoiLcliiiied, i 

cot ro try the case, but that it must be transferred j 
to some or.her Magistrate exercising first class ; 
povvers for disposah Haui Kishore Mitra y. ; 
Abdul Baki Mi ah. i 

[21 Calc. 920 j 

i 

3. — G>'onnd^for tramfer — Vieio^ of the scene of | 

thd oeeurronce by a MayUtro.te trying a crimiiml | 
Q.a><e — Loe.nl in.restigntlo?i — Grlniifinl Procedure i 
Code, s .526.] It is Tiot only nob objectionable, ] 
but in many ca'^es highly advisable, that a Magis- ! 
trate trying a criminal case should himself inspect I 
the scene of the occurrence in order to understand | 
fuUy tlie bearing of the evidence given in Court, j 
But if he does so, he should be careful not to allow j 
any one on either side to say anything to him j 
which migh^ preju lice his mind one way or the | 
other. Toe fact that he has held such a local | 
investigation does nob amount to a ground for j 
transferrin-' the case to another Magistrate. iN ! 
THE Matter of the Petition op Lalji. ! 

[19 All. 302 i 

4. — Orinilml Procedure (70(^6(1882), ss. 526 and 
192 — Transfer of Criminal ease by the High Court 
to the Court of a District MagUtrate —hiteiyreta- 
tioft of order — Practice.] When a criminal case is 
transferred by an order of the High Court from a 
Court suht rdinate to a District Magistrate to the 
Court of a District Magistrate, if it is intended 
that the District Magistrate shall have power to 
transf^^r the case to a Sub >rdiuate Court, that in- 
tention will be expressed in the order of the High 
Court. If no such intention is e.xpressed, it will 
be Ufiderstood that, in the case of a transfer from 
a Court subordinate to a District Magistrate to a 
District Magistrate’s Court, that District Magis- 
trate’s Court is expected to try the case itself ; 
but, when the transfer is from the Court of one 
District Magi-^trate to the Court of another 
District Magistrate, it will be understood that, 
unless the contrary is directly expressed, the 
Magistrate of the Court to which the transfer is 
made has power and jurisdiction to apply s. 192 of 
the Code of Criminal Procedure, and to transfer 
the case to the Court of any Magistrate subordi- 
nate to him who may be competent to try it. 
Queen-Empress v, Mata Prasad. ^ 

[19 AIL 249 

TRANSFER OF PROPERTY ACT (IV 
OF 1832). 

, s. 2. 

See s. 99. 

[19 Mad. 382 

, s. 3. 

See Parties — Parties to Suits — 
Mortgages, Suits concerning. 

[21 Calc. 116 

See Begistration Act, s. oO. 

[16 All. 478 


TRANSFER OF PROPERTY ACT (IV 
OP 1882) — contbmed. 

, s. 4. 

See Registration Act, s. 17. 

^7 Mad. 275 

r-, S. 6. 

See Hindu Law — Reversioners — 

'• Power op Reversioners to Alien- 
ate Reversionary Interest. 

[17 AIL 125 

566 Onus op Proof — Hindu Law- 
Alienation. 

[17 All. 125 

, s. 8. 

See Registration Act, s. 18. 

[IS Mad. 454 

, s. 14. 

See Perpetuities, Rule against. 

[20 Bom. 511 

, S. 41. — Ostensible ownership — Purchase 

bondjide for valu.e from ostensible owner — Laches 
— Decision based upon ground not specifically 
pleaded.] Where a Court sees that the rights of 
one of two innocent parties must be sacrificed, it 
is entitled to consider whether anything in the 
conduct of the party who comes into Court and 
seeks relief has debarred him from a-(sertiiig his 
right. Where the plaintiff had lor many years 
left another person in possession of a house, and 
the defendant had become at auction-sale the fond 
fide purchaser for value of the house under a 
decree against such person as ostensible owner, the 
Court found that s. 41 of the IVansfet of Property 
Act applied and dismissed the plaintiff’s suit. The 
Court is not precluded from basiug its decision 
upon a ground nob specificaliy pleaded by either 
of the parties. Thakuri v, Kundan. 

[17 All. 280 

, s. 43. 

See Execution of Decree-Mode op 
Execution— Mortgage, 

[18 Mad. 492 

, s. 52. 

See Foreign Court, Judgment of. 

[19 Mad. 257 

See Lis Pendens. 

[19 Mad. 271 

1, — S. 53. — Statutes 13 Eliz. cag?. 27 Eliz. 

cap. 4 — Voluntary transfers as against creditors or 
subseguent transferees for consideration — Notice 
— Pegistration — Duty of mortgagee in searcJiirig 
for prior incumbrances — Post-nuptial settlement 
with power of appointment to wife — Deed of 
appointment in favour if children — Secrecy as 
evidence of fraud — Subseguent mortgage by wife 
and trustee of settlement loithoi^t mention of deed 
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TRANSFER OF PROPERTY* AOT (IV 
OF 1882)- -ooiitinued. 

of appointnient.'] In 1870 the defendant J and 
her husband esecutei a post-napbial settlement 
by which they assij^ned certain Municipal deben- 
tures to the defaudaot E (the brother of </) and 
one"* (x ‘'upon^ trust for J during her life and 
after her death as she should by deed or .will 
appoint,” and subsequently the trustees in pur- 
suance of a power given them by the sebtla»meat 
sold the debentures and invested the proceeds in 
house property in Calcutta, such house and pre- 
mises thereafter representing the trust property 
aud being held by ttie trustees on the trusts of 
the settlement. On the 17th December. 1878, E 
retired from the trust, aud made over his interest 
to tbe remaining trustee <9, and on the same 
day J executed a deed of appointment in favour 
of her children representing to her solicitor that 
she did so to protect the property from her 
%husband. The deed of appointment was witnessed 
by E and was duly registered, but it was not 
mentioned in tlie deed which assigned the trust 
property to G, aud no information of it was 
given to him, the deed remaining in ,Ts cus- 
tody and not being made over to G, In 1881, G 
retired from the trust, aud E became sole trustee 
in his place. In March, 1881, money was raised 
by J and A' on mortgage of the trust property to 
G, but no mention of the deed of appointment 
was made in the mortgage-deed. J'^ husbemd 
died in October, 1831, but neither then, nor on the 
occasion of another mortgage of the property in 
1888, was any mention made of the deed of ap- 
pointment, aud there was nothing on the record 
of the case to show that the husband was ever in 
n6»dy circumstances, or pressed his wife for 
money, or that he died leaving no property. In 
1890, ^and t/ mortgaged the house and premises 
to the plaintiffs, the mortgage-deed (which was 
duly registered) recitiag the settlement of 1870, 
and that “ J has not made any irrevocable ap- 
pointment of the said trust premises under the 
power of appointment given to her in the settle- 
ment,” but making no mention of the deed of 
appointment ^ecuted by her in 1878, A deed 
of further charge was also executed by J and E 
in 1891 in favour of the plaintiffs also without 
any mention of the deed of appointment : this 
was also duly registered. Before execution of the 
mortgage of 1890, the plaintiffs’ solicitors did not 
search the register of deeds further back than 
1881, because they were dealing with persons who 
must have known of the exercise of the power 
of appointment, and who had given a covenant 
■that no such exercise had been made, aud because 
they then found that 6^, the former trustee, had 
taken a similar security himself iu ISSI, and 
must have been satisfied that no such blot existed 
on the title. They had moreover a letter from 
G's solicitors saying that chey had searched 
the register up to 1881. J first set up the 
deed of appointment as a defence in the present 
suit, which was brought on the mortgages against 
E and J and their children, aud in which 
the plaintiffs sought, to recover the amount 
advanced with interest, and prayed that the deed 
might be declared void as against them. In this 
■suit E did not appear, The principal grounds of 
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TRANSFER OF PROPERTY AOT (IV 

OF 1882)- continued. 

defence were that the mortgage-deeds were not 
explained to J, that she was ill at the time, and 
left all the transactions to her brother E. and that 
she did not know the contents of the deeds which 
she contended were therefore noc binding on her ; 
that the deed of appointment was male in consi- 
deration of her natural love aud affeotiou for her 
children ; and t^hab the plaintiffs had notice of. it. 
On the facts the lower Court (Salhj, J.), found 
that she had full and complete knowledge of the 
contents of the mortgage-deeds and was bound by 
them, aud that there was gross fraud towards the 
plaintiffs on the part of E i\i suppressing the fact 
of the existence of the deed of appointment: — 
Held by SxL®, J., that, according to the law 
which existed in India prior co the p;LSsiag of the 
Transfer of Property Act, the deed of appoint- 
ment was a voluntary conveyance aad fraudulent 
within the meaning of the Statute 27 Biiz. cap. 4, 
and void as against the plaintiffs as subsequent 
transferees for valuable consideration ; the legal 
presumption of fraud which the Court was enti- 
tled to make on the cases decided on that statute 
rendering the question of notice or no notice 
immaterial. Judah v. Ahdool Knreom. 22 AV. B. 
60 ; Doe d, Otlet/ v. Miinnlnr/, 9 East, 59 ; D(fe d. 
jVcwni'in V. Rnnhan^ 17 Q, B, 7 U ; and Godf rey v. 
Poole, E. R. H Ap. Gas. 497, referred to. Section 
.53 of the Transfer of Property Act has nob altered 
the law in that respect, 'ihie dee.i of appoint- 
ment came within the definition of transfer of 
property,” given in that Act, there being nothing 
in the Act to suggest that it was intended bo 
confine its operation to transfers by contract. 
The words of s. 53 ''may be presumed to have 
been made with such infcenb as aforesaid” (Ae., 
with a fraadulenc intent), should be coasbrued iu 
accordance with the ca^es decided under the 
Statute 27 Eliz. cap. 4. Even assuming that it was 
intended bys. 53 to exclude voluntary conveyances 
of which a subsequent transferee had notice 
from the presumption of fraud : —Jledd, on the 
facts, that the plaintiffs had no notice of the 
deed of appointment. The <ioctrine of notice if 
applied, must be applied in accordance with, aud 
subject to, the deflnitiou of notice given in the 
Act itself. There was no actual notice, and there 
was not such au absbeation from inquiry or 
search ” o* the part of the plaiubiffs as to fix 
them with constructive nocice. Tlie words wil- 
ful abstention from inquiry and search ” mean 
such abstention as would show want of hona, fiden 
on the part of the plaintiffs in respect of this 
particular transaction. Agra Bank v. Barvy^ 
L, R. 7 E. & I. 135, referred to: — Held, also, 
that the docbriue of registration amounting to 
notice, as laid down in the case of LahJimandas 
Snriipchnnd v. Basrat, I. L. R. 6 Bom. 168, had 
no application to the present case. Having .regard 
to the terms of s. 53 of the Transfer of Property 
Act, that doctrine, if applicable, can only apply 
for the purpose, either of rebutting the presump- 
tion of fraud or of preventing the presumption 
of fraud from arising-. If the true meaning of 
that section be that the Court is to presume fraud 
only lu accordance with tbe facts of each parti- 
cular case, the facts of the present case were 
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TRANSFER OP PROPERTY ACT (IV 
OP 1882)— 

aiBply sufficient to raise the presumption as re- ; 
gards the deed of appointment. That^ deed | 

therefore was fraudulent, as against the plaintiffs, j 

and they were entitled to a declaration than it ^ 
was void and inoperative as against the^:—±leLd ; 
on appeal (by Petheham, C.J., and Norris and | 
t/KiSEALY. JJ.) that, looking to the unusual ; 
wav in wbic^n the transaction an to the deed ot , 
appointment was carried out, and the secrecy i 
given to it, ibe result of which was to enable i 
and .I to raise money on the trust property by 
inducing persons to believe that the whole title 
lav in themselves alone, and on the other f^^pts 
in the case, apart from the presumption which 
might be made under s. 56 of the transfer of 
Property Act. where a transfer is made gratui- 
tously for a grossly inadequate consideration 
tiiat it may "be presumed to have been made to 
defraud or defeat creditors, the decree of the 
Court below was correct. Joshua i;. Alliance 
Bank op Simla. 

[22 Calc, 185 

of a traii.feree in good 

faith and for co7isideratuni— Good faith. Meaning 
,T.mect of transfer made with the object to delay 
,i- defeat a creditor, the transferee not being aware 
nfsvch an intention.] Where a transferee for 
fafuf is not aware of any intention on the part o 
iCtrrnsferor to defeat or delay his creditors but 
hat knowledge only of an impending execution 
ao-ainst the transferor, such knowledge I 

i 3 °not sufficient to -vitiate the transfer, and does : 
not make the trnnsferee a transferee othei wise , 
than in good faith the meaning o s. oo of 

Transfer of Property Act (IV of 18»2). ■ 

V. Janie Sahoo, t2 W. R. 473, refer- 
red to. ISHAN CHOKDRi DAS SABKAB 1 . BiSHU • 
SiRoae. Q 325 


TRANSFER OP PROPERTY ACT (IV 
OP 1882) —continued, 

, s. 55.-~Mea ning of ioordi< “ material 

defects "'^-Defect in The expression 

material defect in the property.’' in s.^ 55 of the 
Transfer of Property Act (IV of ''* 1882 ). iuclu()^es a 
defect in the title to an estate. Essa Sulleman 
V. Dayabhai Parmanandas. 

[20 Bom. 522 

, s. 58. 

See. Decree — Construction of Decree 
— .Mortgage. 

[19 Mad. 249 
[L. R. 23 I. A. 32 

See Mortgage— Sale op Mortgaged 
Property — Rights of Mortgagees. 

[22 Calc. 33 . 

s. 59. 

See Deposit of Title-Deeds. 

[17 All. 252 
[24 Calc. 348 

See Evidence Act, s. 68. 

[18 Mad. 20 


s. 60. 

See ATTACHMENT — MODE OF ATTACH- 
MENT AND Irregularities in 
Attachment. 

r01 *Rrkm 


See Attachment — Subjects op attach- 


AiENT— D ebts. 


[21 Bom. 226 


See Mortgage 
dbmption 

PERTV. 


IlEDEMmoN — Re- 
Portion OF Pro- 

[17 AIL 63 


— S 53 — Transfer ui fraud of creditors— 

■y.ng faithS When it is said that a deed is not 
xecuted in good faith what is meant is that it was 
lecuted as a mere cloak, the real intenwoa of 
hf uartios being that the ostensible grantor 
houhl retain the benehtto himself. Ramasamia 
qULAI V. adinarayana Pillai. 




ss. 61 and 62. 

See Mortgage— Redemption — Right 
OF Redemption. 

All OQC^ 


, S. 63. 

See Mortgage— Accounts. 

[17 All. 282 


, s. 54.' 

See M A home DAN 
— Right of 

RALLY. 


— Pre-emption 
Pre-emption— Gene- 

[16 All. 344 


See Registration Act, s. 18. 

[18 Mad. 454 

See Vendor and Purchaser Comple- j 
TioN OF Transfer. 

[17 Mad. 146 | 
[22 Calc. 179 i 


See Vendor and 
Sales. 


Purchaser — Invalid ! 

[18 Mad. 61 I 


, 67. 

he S. 99. 

[21 Calc. 34 
[16 All. 415 
[22 Calc. 813 

he Civil Procedure Code, s. 244— 
Questions in Execution op De- 
cree. 

[24 Calc. 473 . 

he Limitation Act, Art. 122. 

. [24 Calc. 473 

he Mortgage— Power op Sale. 

[21Bom. 26T 
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OP 1882) — continued, 

l.“S. 67 and S. 68 (a). — Mortgagee',^ HgJit 
to me for mortgage mouey and for sale — Usufrne- 
tuary mortgage — Covenant to rejoay mortgage 
Qfioney — Right of' suit.'] The first defendant exe- 
cutes! a nsiifi’?ictuary mortgage of certain land 
in favour of plaintiff’s deceased husband.^ It 
contained a covenant to pay the mortgage money 
in Chittrai Kalavadi of the year 188o. This cove- 
nant was followed by these words: “If I fail 
to* pay the mortgagee amount in the said Kala- 
vadi, then you shall receive the said mortgage 
amount in the Chittrai Kalavadi of whatever 
year I may pay it, deliver the said lands to my 
possession having cleared off the arrears of Gov- 
ernment revenue, and also give back the bond.” 
U he plaintiff sued to recover the money secured 
from the defendant personally and also by sale 
of the mortgaged property : — Held, a Full 

f ench, that the bond contained a covenant to 
pay, and that therefore the suit was maintain- 
able. Siva KAMI Ammal v. Gopala Savun- 
DRAM AyYAN. 

[17 Mad. 131 

2. -S. 67. — Decree for payment of money hy 
instalments on si)ecified dates — Charge — Consent 
decree — Separate suit.'] "Where by a consent de- 
cree it is ordered that payment of the decretal 
amount be made by instalments, and that the 
properties set forth in a schedule annexed to the 
decree stand charged with payment of the said 
instalments, the said properties cannot be sold 
in execution of the decree, but a separate suit 
must be brought under s, 67 of the Transfer of 
Pr«]jevty Act. Aubhoyessury Di^BEE v. Goctbi 
S uNKUR Panday. 

[22 Calc. 859 

3. — S. 67 and S. 99. — Charge for mainten’ 
ance created hy a decree, how enforced — Gi'eil Pro- 
of dure Code ( 1882 ), s, 244 {e) — Separate suit.] 
Where a decree, after declaring the amount 
payable to the plaintiff in respect of future 
maintenance, and that it should be a charge 
OQ certain imrtoveable property which formed 
a specific item in the general estate of a testator, 
went on to direct that for the purpose of secur- 
ing the payment of the fature maintenance, a 
deed should be executed in favour of the plain- 
tiff, charging such immoveable property, on her 
executing a release of all her rights and interest 
in the general estate : — Bold, that such a 
charge was properly enforced by a suit brought 
on the deed, and that it could not be given effect 
to by proceedings in execution. Auhhoyessury 
Dahee v. Gonrl ^^enhur Pemday, I. L. R. 22 Gale. 
859. followed ; jUhutosh Banerjee v. Luhhlmoni 
Dehya, I. L. R. 19 Calc. 139, distinguished, Ma- 
TANGINl DASSEE V. OHOONEYMONEY DaSSEE. 

[22 Calc. 903 

4. — S. 67. — Usufructuary mortgage — Sud- 
hharna hand— Covenant to repay — Constrnctioyi of 
hand — Suit for money and for sale — Form of de- 
cree.] In a sudhhariia mortgage bond it was stipu- 
lated, “having paid the principal money in the 
month of Chait, 1297, we shall take back the docu- 


ment and the land. In case we fail to repay the 
principal money on due date the sudhliarna bond 
shall remain in force;” — Held, that there was iu 
this contract no agreement to repay the principal 
money, and no such agreement was implied by 
the provisions as to taking back the document 
and the land, and therefore there was no right to 
a money-decree-; — Held, that undes s. 67 of the 
Transfer of Property Act (IV of 1882) an usufruc- 
tuary mortgage cannot as such {f.e., unless there 
is anything in the contract which would imply 
the right) sue either for foreclosure or for sale. 
Umda V. Umrao Begam, I. L, R. 11 All. 367 
Ohathn v. Kunjayi, I. L. R. 12 iM.ad. 109 ; and Ra- 
mayya v. Guruoa, I. L. R. 14 Mad. 232, referred 
to ; Venhatasaml v. Suhramanya, I. L. R. 1 1 Mad. 
88, not followed. Luchmeshar Sing v. Dookh 
Mochan Jha. % 

[24 Calc. 677 

, s. 68. 

See S. 67. 

[17 Mad. 131 

1. — S. 68 (e). — Bight of suit — Usufructuary 
mortgage — Mortgagee kept out of possession hy 
mortgagor s indirect conduct.] Where a usufruc- 
tuary mortgagee is unable to obtain possession of 
the mortgaged property owing to his mortgagor 
having executed a subsequent mortgage and 
placed the second mortgagee in possession, the 
first mortgagee may elect to sue at once for the 
money under s. 68 of the Transfer of Property Act, 
instead of for possession of the laud. LiNGA 
Reddi V . Sama Rau, 

[17 Mad. 469 

2. — s. 68. — Usufructuary mortgage — Lease of 

mortgaged premises hy mortgagee to mo/tgagor — 
Mortgagor holding on after expiry of lease — Right 
of //Zand others, mortgagees, under a 

usufructuary mortgage executed in their favour 
by one C (the usufruct being applicable in satis- 
faction of the interest of the debt) leased the 
mortgaged premises to the mortgagor. The lease 
was for a term certain with a covenant that the 
mortgagor might renew on compliance with 
certain conditions. The mortgagor on the expiry 
of the lease *did not fulfil the conditions of the 
said covenant, but refused to give up possession of 
the mortgaged property to the mortgagees : — Held . 
that the mortgagees were entitled, either under 
cl. 0)) (as held by Edge, O.J,, and I’yerell, J,), 
or under, cl (c) — (as held by Knos, Banehji and 
Bukkitt, JJ.)of s, 68 of Act IV of 1882, to a' 
money-decree for the amount due under the mort- 
gage. Shltah Dei v. Ajudliia Prasad, Weekly 
Notes.Ail. ( 1 887)269; and GirdJiori 
Singh, I. L. R 6 All. 298, distinguished. Hira 
Lag V . Ghasitu. 

[16 All. 318 

3. — s. 68 (c). — Usufructuary mortgage — 
Dispossession of mortgagee hy a trespasser — Suit 
for recovery of the mortgage money ] The words 
“any other person” in the concluding portion 
of cl. (e) of 8, 68 of the Transfer of Property 
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TRANSFER OF PROPERTY ACT (IV 
OF 1882) — contimied. 

Act , mean any other person having a title.” 
The disturbance of the mortgaeree’s possession 
hy a trespasser will nob confer upon the mortga- 
gee a right to sue the mortgagor for the mortgage 
money. Cropalasami v. ArunacJtella , I. L. E. 15 
Mad. 301, followed. ISlAKCHEDi v. Ram 

'Charitab Rai. 

- [19 Ail. 191 

• s. 72. 

See Mortgags— Accounts. 

[19 Mad. 327 

• , s. 73. 

See Sale for Arrears of Rent— Sur- 
plus Proceeds op Sale. 

• [24 Calc. 746 

, s. 74. 

See Decree— Form of Decree— Mort- 
gage. 

[18 All. 189 

See Mortgage— Sale op Mortgaged 
Property — Rights of Mortga- 
gees. 

[19 All. 527 

, S, ' l^.^Hedeinjetion of prior mortgage — 

■ExtingnUliment of prior mortgage — 'Title hg pos- 
session^ The trustees of a relitjious institution 
improperly mortgaged laud forming part of its 
endowment, and put the mortgagee into posses- 
sion on the 27th June. 1877, as usufructuary mort- 
gagee. The mortgagee assigned his mortgage 
to defendant ISio. 1 on the 7th December. 1 882. On 
the 23rd Decern her, 1889, the mortgagors executed to 
the plaintiff a dee(i of usufructuary mortgage of 
•the same laud to secure Hs. 1,400: the deed 
'•Btated that the money was borrowed with a view 
to discharge a prior mortgage and proceeded •' as 
you have undertaken to pay Its. 1,000 to the 
•mortgagee, I credit you wdth Us. 1,000 and 
receive Rs. 402 in cash.” The plaintiff paid off 
the prior mortgage on the 18ch April, 1890. but did 
not obtain possession, other persons having en- 
tered in the interests of the institution. The 
plaintiff now sued for possession and declaration 
of his mortgage right, the persona in possession 
and the prior mortgagee, but not the mortgagors, 
being joined as defendants: — Held, that theTrans- 
fer of Property Act, s. 74, was not applicable to 
the case, and that the plaintiff was not entitled 
to a decree. Koopmia Sahib v, Chidambaram 
Chetti. 

[19 Mad. 105 

, s. 75. 

See Mortgage— Sale of Mortgaged 
Property — Purchasers. 

[20 Bom. 390 

See Mortgage — Sale of Mortgaged 
Property— Rights of Mortga- 
gees. 

[19 All. 527 


TRANSFER OF PROPERTY ACT (IV 
OF 1882) — oontlnibed. 

, s. 76. 

See Right of Suit— Injury to Enjoy- 

AIENT OP PrOPERT:^. 

^ [16AU. 3S6 

— s. 81. 

' See Mortgage-Marshalling. 

[23 Calc. 790 

, s. 82. — Alovtg age debt ^ Apportionment of — 

Gontrlbntion, Suit for—Prinoiples upon luhloli con- 
tnlmtion is to be assessed-l On the 4th of July, 
1874, th’rfcy-ei^ht villages were mortgaged by 
A and to S the father of the appsllanb. Oa 
the 2Sch of February, 1878, the mortgagee obtain- 
ed a decree for sale on his mortgage. At the date 
of this mortgage, some of the villages comprised 
therein were liable under one or both of two 
decrees obtained on prior mortgages. Subse- 
quently to the decree of the 28th of February, 
1878, four of the villages affected by that decree 
were sold in execntioii of a simple money-decree 
and were acquired from the purchasers by one A. 
On the 20th of August, 1879, and the 20Dh of 
August, 1882, these same four villages were 
brought to sale in execution of 'the decree of 
the 28th of February, 1878, and were sold for 
Us. 44,500. Thereupju the former purchaser A 
brought a suit against the representative of the 
mortgag<^e of 1874 and certain other persons for 
coutribubion, alleging that the said four villages 
had been sold for considerably more than the 
amount for which they were p ro portion a,tpdy 
liable under the mortgage decree ; that the de- 
fendants were owners of villages which were 
equally liable with his (the plaintiff’s) villages 
under the decree of the 28ta of February, 1878, 
bub which had contributed nothing towards the 
satisfaction of that decree ; that six of those 
villages and an eighth share in a seventh had been 
purchased by S (the predecessor in title of one of 
the defendants AT), in execution of simple money- 
decrees, and that a share in an eigTitU village had 
been similarly purchased by the predecessor in 
title of the other defendants. Against these 
villages the plaintiff sought contribution ; — Held, 
that in calcnlatiiig the amount to which the plain- 
tiff was entitled by way of coutributiou, the 
plaintiff was bound to take into account the lia- 
bilities which existed on most of the villages in 
respect of which the suit was brought under the 
two prior mortgages ; that the plaintiff was 
entitled to obtain contribution from those villages 
only which had not been sold in execution of the 
decree of the 28th of February, 1878 ; that the 
unrealised balance of that decree must be re- 
garded as the amount which the villages pur- 
chased by the decree-holder himself had contri- 
buted to the decree; and further, that, in deter- 
mining the amount which the plaintiff was entitled 
to recover, regard must be had to the claims for 
contribution of the owners of such of the other 
mortgaged villages as haM been sold in execution 
of the decree of the 28bh of February, 1878, and 
had, like the plaintiff’s villages, fetched more 
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than their quota of liability for the decree. 

Hari Raj Singh v, Ahmad-hd-din Khan. 

^ [19 All. 545. 

S. in Gourt hy movigagor — 

and unconditional tender. The fact that a 
certain sum of money tendered under s. 83 of the 
Transfer of Property Act, and accepted by» the 
mortgagee as the full amount due, is afterwards 
denied by him to be the full amount, and that the 
tender is accompanied by a claim to a registered 
receipt (to which the mortgagee agrees) and to 
the return of the title-deeds, does nob render the 
tender conditional and therefore invalid. Nanu v. 
JManclm., I. L. R. 14 Mad. 19, distinguished. 
Kora Nayar r. Ramappa. 

[17 Mad. 287 

s. 84. 

See s. 135. 

[24 Calc. 763 

, s. 85. 

See Appellate Court — Objection 
TAKEN FOR FiRST TIAIE ON APPEAL. 

[18 All. 109 

See ESTOPPEL'— Estoppel by Judgment. 

[17 Mad. 17 
See Mortgage— Sale of Mortgaged 
Property — Rights op Mortga- 
gees. 

[19 All. 627 

See Parties— Parties to Suit— Bena- 

** MIDARS. 

[24 Calc, 644 

See Parties— Parties to Suits— Mort- 
gages, Suits concerning. 

[21 Calc, lie 
[17 AIL 537 
[18 All. 109 
^ [19 All. 543 

See Registration Act, s. 50. 

[16 AU. 478 

See Relinquishment of, or Omission 
TO Sob for, Portion of Claim. 

[20 Mad. 82 
[19 All. 379 

, s. 86. 

See Decree— Form op Decree— Mort- 
gage. 

[20 Mad. 35 

See Interest— Omission to Stipu- 
late for, or Stipulated Time 
has Expired. 

[20 Bom. 744 
[19 All. 174 
, [24 Calc. 699, 766 
See Limitation Act, Art. 116. 

[24 Calc. 699 


TRANSFER, OP PROPERTY ACT (IV 
OP 1882) -continued. 

Mortgage — Redemption — Mode 
OF Redemption and Liability to 
Foreclosure. 

[16 All. 269 

, s. 87. 

See Inte^rest— Omission xp Stipulate 
FOR, OR Stipulated Time has 
Expired. 

[24 Calc. 766 

See Mortgage— Redemption — Right 
OF REDEaiprroN. 

[19 Mad. 40 

[19 All. 180 

, s. 88, ^ 

See Certificate of Administration- 
Right to Sue or Execute Decree 
\Y iTH0UT Certificate. 

[16 All. 259 

See Civil Procedure Code, s. 257 A. 

[19 All. 186 

Se^ Decree— Construction of Decree 
—Mortgage. 

[20 Mad. 78 

See Execution of Decree— Mode of 
Execution— Mortgage. 

[21 Calc. 26 
[16 All. 78, 270 
[22 Calc. 931 

See Cases under Interest— Omission 
TO Stipulate foe, or Stipulated 
Time has Expired. 

Limitation Act, Art. 179 — Period 
FROM which Limitation Runs— 
Decrees foe Sale. 

[19 All. 520 

See Mortgage— Sale of Mortgaged 
Property — Rights of Mort- 
gagees. 

• [18 All. 31 

See Sale in Execution of Decree- 
Mortgaged Property. 

[18 All. 31 

, s. 89. 

See Civil Procedure Code, s. 244— 
Questions in Execution of 
Decree, 

[24 Calc. 473 

See Civil Procedure Code, s. 257A. 

[19 All. 186 

See Execution of Decree — Appli- 
cation FOR Execution and Power 
OF Court. 


[21 Calc. 818 
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Bee Exeoutiokt op Dpcrke— Mode op 
Ex E C UTI O N— Mo liTG AG E. 

[16 AIL 270 
[22 Calc. 931 

Bee Interest — Omission to Stipulate 
FOR, OR StipulajTed ■ Time has 
Expired, 

[17 AIL 581 
[18 AIL 316 
[19 AIL 174 

Bee Limitation Act, Art, 122. 

[24 Calc. 473 

Bee Limitation Act, art. 178. 

' [16 AIL 23 

[22 Calc. 924 


Bee Limitation Act, Art. 179 — Period 
PROM WHICH Limitation Runs— 
Decrees for Sale. 

[19 All. 520 

Bee Mortgage — Redemption— Right 
OF Redemption. 

[19 Mad. 40 
[19 AIL 180 

Bee Sale in Execution op Decree- 
Mortgaged Property, 

[19 AU. 205 


Bee Execution of Decree— Mode op 
Execution— Mortgage. 

[21 Calc. 26 
[16 All. 78 

See Interest— Omission to Stipulate 
FOR, OR Stipulated Time has 
Expired. 

[24 Calc. 766 

Bee Limitation Act, Art. 179— Order 
FOR Payment at Specified Dates. 

[18 AIL 371 

, s. 91. 

Bee Mortgage — Redemption — Right 
OF Redemption. 

[19 Mad. 151 


, s. 92. 

Bee Mortgage — Redemption — Right 
OF Redemption, 

[16 All. 65 
[19 Mad. 40 
[19 All. 180, 202, 205 

Bee Res judicata— Cause op Action. 

[17 Mad. 96 
[19 AIL 202 


: , s. 93. 

: Bee Mortgage —Redemption — Right 

{. OF Redemption. ^ 

I [19 Mad. 40 

I ' [19 AIL 180, 202 

i S. 93. — Mortgage — Redemption — Decree 

I for pagnient and redemption 'Vlthin sia^ monthd — 
Application for execution of decree after six months 
' had expired ] Section 93 of the Transfer of Pro- 
j party Act (IV of 1882), under which a mortgagor, 
j who has obtained a decree for redemption, may 
i show cause for exteiKiiug the time allowed by the 
I decree for redemption, does not apply to decrees 
! made before the Act was put in force. Ohennaya 
I V . MalkApa. 

1 [20 Bom. 279 

I , s. 94. 

Bee Civil Procedure Code, s. 257A. 

[19 AIL 186 
Bee Interest -Omission to Stipulate 
FOR, OR Stipulated Time has Ex- 
pired. 

[24 Calc. 766 

, s, 96. 

Bee Decree— Form of Decree— Mort- 
gage. 

[23 Calc. 795 

! » s. 97. 

See Interest— Omission to Stipulate 
FOR, OR Stipulated Time has Ex- 
pired. 

[24 Calc. 766 

Bee Sale in Execution of Decree — 
Distribution op Sale-Proceeds. 

[18 Bom. 684 

* , s. 99, -r 

Bee s. 67. 

[22 Calc. 903 

Bi^e Civil Procedure Code, s. 214 

Questions in Execution op 
Decree. 

[24 Calc. 473 

See Decree— Construction of Decree 
— Mortgage. ^ 

[20 Mad. 78 

Bee Limitation Act, Art. 122, 

[24 Calc. 473 
See Res judicata — Competent Court 
—Revenue Courts. 


[18 AIL 325 

1.— s. 99 and s. 67. — Bale of mortgaged pro- 
perty in execution of momy-decree — Bale by mort- 
gagee of mortgaged projjerty to satisfy a claim not 
arising under the inortgage, \ A mortgagee cannot 
sell the mortgaged property in execution of an 
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ordinary money decree in satisfaction of a claim 
not arising under the mortgage. Section 99 of the 
Transfer of Property Act limits the right of a 
decree-holder ii^^such a case, and provides that he* 
■shall not bring the mortgaged property to sale 
otherwise than by insLimting a suit under e, 67 
of that Act. Qiuvre ; Whether the suit to be in- 
■stituted under s. 99 is a suit ou the mortgage or 
is^ one on the charge created by attachment. 
Jadub Lall Shaw Chowdhry v, Madhub Lall 
Shaw Chowdhry. ! 

[21 Calc. 34 I 
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costs. This application was disallowed. The 
mortgagees then brought a suit for sale of the 
equity of redemption of the mortgaged property, 
reserving their rights and interests under the 
mortgage : — Held, that such a suit would not lie 
as being opposed to the intention of s. 99 of the 
Transfer of Property Act, 1882. A^im-nllah v. 
JVajnhun-nissa, 5. L. R. 16 All. 415 ; and Jadnh liall 
Shiw Cliowddivy v. Madhiih Lall Shaw Ghowdliry , 
I. L. R. 21 Calc. 34, referred to. Mahabir Singh 
V. Saira Bibi. 

[17 All. 520 


'2. — S. 99 and S. 67, — TJsvf rnctuary movtyaye 
— Lease hy mortyagee to mortgagor of mortgaged 
jjreanises—Su it Jor recovery of rent — Attempt to 
sell mortgaged gyroperty in execution of 'moneys 
decree for rent ] Held, that a usufructuary mort- 
'Sragee who had leased the mortgaged premises to 
his mortgagor could not, in execution of a simple 
monej'-decree for rent against the mortgagor, 
attach and sell the mortgaged premises, bub must 
bring a suit as provided by s. 67 of Act IV of 1882. 
Azim-ullah V. Najm-un-nissa. 

[16 All. 415 


5,— s. 99 and s. 2 .— Suit to set aside sale 
hy mortgagee prior to eoming into force of the Act 
— Construction of Statute.'] In a suit brought to 
set aside a sale effected by a mortgagee prior to 
the date when Act IV of 1882 (Transfer of Pro- 
perty Act) came into force : — Held, that tbe 
Transfer of Property Act (ss. 2 and 99) has no 
retrospective effect, so as to invalidate an order 
for sale which constituted a legal relation between 
the defendants passed before that Act came into 
force. Naranappa v. Samacharlu. 

[19 Mad. 382 


3. — S. 99 and S. 67. — Application for the 
attachment and sale of mortgaged gjvoperty in 
execution of a decree ohtained not in accordance 
with the Transfer of Progperty Act. though suit 
instituted after the passing of the Act.] A mort- 
gagee obtained a decree on the 15th February, 1883, 
upon a mortgage bond, dated tbe 18ch January, 
1879. The decree simply provided that the 
pltiJntiff do obtain the amount of his claim, and 
that the mortgaged property should remain liable 
for the satisfactiou of the debt. Tbe judgment- 
creditor in execution of that decree sold one 
•of the mortgaged properties, and afterwards 
assigned over the decree, and the assignee, on 
the 1 8th August, 1894, applied for the execution 
of tbe decree by attachment and sale of another 
of the mortgaged properties: — Held, ou the objec- 
tion of the jiu^gmeut-debtors, that s. 99 of the 
Transfer of Property Act wms applicable to the 
case, and that the mortgaged property could not 
be sold, unless a suit under s. 67 of the Act be 
brought, and the procedure prescribed by the 
Transfer of Property Act followed. The pro- 
perty, however, could be attached, as there is 
nothing in s. 99 prohibiting such attachment. 
€hundra NAth Day v. Burroda Shoondura^ 
45HOSE. 

[22 Calc. 813 

4. — S. 99. — TIsufruotuary mertgage — Suit hy 
zavfryictuary inortgagee for sale of eeguity of 
redemption tf mortgaged, progyerty in exeentioh of 
a decree for mesne profits and costs.] Certain 
usufructuary mortgagees not having been put in 
possession of the mortgaged property by the 
mortgagor, sued and obtained a decree for posses- 
sion with mewne profits and costs. Under this 
decree the mortgagees ^were put in possession of 
the mortgaged property Tliey then applied for 
attachment and sale of the ra ortgagel property 
in execution of their decree for mesne profits and 


, s. 101. 

See Mortgage— Sale of ]\Tortgagbd 
Property-Rights of Mortga- 
gees. 

[20 Mad. 274 


•, s. 105. 

See Landlord and Tenant — For- 

feiture-Denial OF Title. 

[24 Calc. 440 


s. 106. 

56^6^ Landlord and Tenant— Eject- 
ment— Notice TO Quit. 

[17 AU. 45 
[20 Bom. 759 


, s. 107. 

te Registration Act, s. 17. 

* [17 Mad. 275 

See Registration Act, s. 18. 

[24 Calc. 20 

, s. Lease of — General Clauses 

Act {/ of 1868), s. 2, cl. 5 — Immoveahle pro- 
perty — Registration Act {III of 1877), s. 17.] A 
suit was brought for rent of a hdt on the basis of 
a verbal settlement for three years at an annual 
jama of Ra. 370. The defendants denied the 
settlement. The first Court found for the .plain- 
tiff ; but, on appeal, an objection having been 
raised by the defendants that the verbal lease 
was illegal under the Transfer of Property Act, 
the suit was dismissed : — Held, a lidt is a benefit 
arising out of, land, and therefore within the 
definition of “'immoveable property ” as given in 
8. 2, cl. 6 of the G-eneral Clauses Act (I of 
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TRANSFER OF PROPERTY ACT "(IV 
OP 1882) —continuech 

3868). The lease of a hat comes within s. 107 { 
of the Transfer of Property Act (IV of 1882), 
and can be effected only by a registered instru- 
ment. Suren Dll A. Narain Sincih v, Bhai Lal 
Thakur. 

[22 Calc. 752 

, s. 108. i 

See LIndlord and Tenant — Compen- | 
SATioN FOR Improvements on i 
Land. 

[22 Calc. 820 | 

See Landlord and Tenant— Damage | 
TO Premises Let. j 

[17 Mad. 98 ’ 

Sec Landlord and Tenant— Porfei- 
¥URe — Denial of Title. 

[24 Calc. 440 

See Landlord and Tenant— Transfer 
BY Tenant. 

[17 Mad. 293 
[22 Calc. 494 

, s. 111. 

Sse Landlord and Tenant— Eject- 
MENT— Notice to Quit. 

[20 Bom. 759 

See Landlord and Tenant— Forfei- 
ture— Denial OP Title. 

[20 Bom. 354 
[24 Calc. 440 

, s. 114. 

See Small Cause Court, Presidency 
Towns— Jurisdiction — Recovery 
OF Immoveable Property. 

[17 Mad. 216 

, s. 116. 

See Landlord and Tenant — Eject- 
ment-Notice TO Quit. 

[20 Bom. 759 

— , s. 117. 

See Landlord" and Tenant— Forfei- 
ture— Denial of Title. 

[2CBom. S54 

See Lease— Construction. 

[17 Mad. 98 

— , s. 127. 

See Gift. 

[20 Mad, 147 

, s. 131. 

See Land Registration Act, s. 7S. 

[23 Calc. 87 

— >, S. 132. — Assiff7ime7it of debt — Notice to 

debtor <f assignment — Service of the summons in 
mitfor debt — Statute ^7 Viet, 60, s, 25. J Under 


TRANSFER OP PROPERTY ACT (IV 

OP 1882) — continued, 

s. 133 of the Transfer of Property Act (IV of 1882), 
the assig-nee of a debt is under*' no oblig-ation to 
give notice of the assignment to the debtor. All 
that is required is that the debt«M- shall become 
aware of it, and it is sufficient "df he becodnes 
aware of it on being served with a writ in a suit 
by the assignee. Lola Jugdeo Salmi v. Brig 
Beharl Lal, I. L R. 12 Calc. 505 ; Suhhaniuial v. 
Venkataram.a, 1. h. R. 10 Mad. 289; and Kallia 
Prasad V. Ghcindan Singh, I. L. R. 10 Ail. 21), 
followed. Ragho v, Narayan. 

[21 Bom. 60 

1, — S. 135, — Aetlonable claim — Mortgage^ 

bond hypothecating immoveable Per 

Petheram, 0. j., Norris, O’Kinealy, and 
Ghose, JJ. (Prinsep, J., dissenting). — The right to 
recover a loan secured by a mortgage of immove- 
able property is an ‘’actionable claim” withies 
the provisions of s. 135 of the Transfer of Pro- 
perty Act. Pei' Petheram, 0. J., Norris, and 
Ghose, JJ. — Where an actionable claim has been 
assigned, the debcor may be discharged from all 
liability by payment to the buyer of the price 
aud incidental expenses of the sale, with interest 
on the price from the day that the buyer paid it ; 
provided that such payment is made at any time 
before a judgment of a competent Oourt has been 
delivered affirming the claim, or before the claim 
has been made clear by evidence and is ready for 
judgment ; but if such, payment is not made 
before the period mentioned, the assignee is en- 
titled to judgment for the 'whole debt. Per 
Prinsep, J. — The provisions of s. 135, cl. (d), 
refer to a state of things existing at the tim^bf 
the assignment and not at the time of the en- 
forcement of the payment of the debt. Jani 
Began v. Jahangir Khan, 1. L. R. 9 All. 473 ; and 
Nilahanta v. KrUhnasami, 1. L. R. 13 Mad. 225, 
ol \ Bagendra Naram Bagehi y. Watson 
A Co., I. L. R. 18 Calc. 510, referred to. Per 
OTCinealy, j. — C lause {d) of s. 135 refers to cir- 
cumstances arising before the transfer of the 
actionable claim, and els. (a), {b'^ and (c) refer 
to circumstances coming into existence at the 
time of the transfer. Muchiram Barik v. 
ISHAN Chunder Chuckerbutti. 

[21 Calc. 568 

2. — S. 135. — Alortgage — Aetlonable claim — • 
Assignment of mortgage —Liability of mortgagor — 
Steps to be taken by mortgagor to obtain benefit of 
s. 135.] A mortgage is an actionable claim under 
s. 135 of the Transfer of Property Act, In order 
to obtain the benefit of that section the mort- 
gagor must pay “the price aud incidental ex- 
penses, &o., with interest” into Court either or 
before the action — Muchiram Barik v. Islian 
Chunder Chuckerbutti, I. L. R. 21 Calc. 568^ 
followed. Where a mortgagor some months after 
suit wms brought tendered the amount due, on 
the assignment of the mortgage to the assignee, 
and the tender was refused, and no actual pay-^ 
ment was made into Court : — Held by Pethe- 
ram, 0. J., Norris, and O’Rinealy, JJ. (affirm* 
ing the judgment of Hill, J.) that under the 
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circumstances the mortgagfor was not entitled to 
the benefit of s. 135. RussiCfC Lall Pal v. 
Romanath Sen. 

1 [21 Calc. 792 

3. -S. 135.- A-ssir/mnent of viortfjagee^s 
under his mortgage— Act lonaMe claim.] An as- 
signment of a mortgagee’s rights under a -^lort- 
g;^ge is not an assignment of an actionable 
claim ” within the meaning of s 13.5 of the Trans- 
fer of Property Act (IV of 1882). Moxi Ram 
v. Jeth Mal. 

[16 All. 313 

4, — S. 135. — Actionnlde claim — Rights of lisn- 
frnotuary mortgagee ivhose mortgagor has failed to \ 
grut him 'in. possession of the niortgagcd property — j 
Assignment of mortgagee's rights.] The transfer by ; 

^ us'ufructnary mortgagee, whose mortgagor has ! 
failed to give him possession of the mortgaged j 
property of his rights as suoh mortgagee against i 
his mortgagor is a transfer of an actionable claim ; 
within the meaning of s. 135 of the Transfer of 
Property Act (IV of 1882). Rani v. Ajodhia 
Prasad. 

[16 All. 315 I 

5^ — S, 135. — Assignment of an aetUmaUe 
claim — Suit hy the assignee — Recovery of the full 
amount of debt.] V owed a sum of Rs. 483 to 
G, who assigned the debt to the plaintiff for 
Rs. 2C0. The plaintiff sued V to recover the 
whole amount: — Heldf that, under s. 135 of the 
Tuiyisfer of Property Act (IV of 1882) the plaintiff 
was entirded to recover the whole amount of the 
debt. Vishnu Mahadev Sonar v. Dagadu. 

[19 Bom. 290 

6. — S. 135. — Actionable claim — Mortgage — 
Transfer of a claim for an amount less than its 
mine — Recovery of amount actually paid with 
interest and incidential expenses.] Where the 
debtor without* denying the claim offers to pay 
the purchaser the actual price paid by him with 
interest and expenses of the sale and merely 
disputes the amount of these items ; — Held, that 
such a case does not come under the exception in 
cl. {d) of s. 185 of the Transfer of Property 
Act, and the fi-rst paragraph of that section 
applies : — Held^ also, that it is not necessary to 
deposit the money in. Court in order to gain the 
benefit of s. 185 of the Transfer of Property Act. 
Dkbendra Nath Mullick Pulin Behary 
Mullick. 

[23 Calc. 713 

7. — S. 135. — Aetionable claim — Assignment of 
simple mortgage before due date.] The term 
“actionable claim as used in s. 135 of Act 
IV of 1882, means a claim in respect of which a 
cause of action has already matured, and which, 
subject to procedure, may be enforced by suit : 

— Held, than the assignment for value of a simple 
mortgage before the due date of the mortgage is 
not a sale of an actionable claim within the 

W, D 
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meaning of s. 135 of Act IV of 1882. Rasil v. 
Ajudhia Prasad, I. B. R. 18 All. 315, referred to 
and explained. Stub Lal v. Azmat-ullah. 

[18 All.^ 265 

8. — S. 135, cl. (d). — Mortgage — Actionable 
claim— Transfer (f Property Act, s. 84 — Transfer 
of a claim for '^an amount less than its value — 
Recovery of amount axtually gyaid with interest 
and incidental expenses.] A debtor, claiming the 
benefit of s. 135 of the Transfer of Property Act 
(IV of 1882) is discharged of his liability if he 
pays or offers to pay at any time before final 
judgment the amount actually paid with interest 
and incidental expcnse.s. Machiram B irih v. 
Ishan Ghunder Chucherbutti . I. L. R. 21 Calc. 568, 
followed. The amount of interest^ is governed 
by 8. 84 of the Transfer of Property Act. 
Bsbbndba Nath Mullick v. Pulin Behary 
Mullick. 

[24 Calc. 76S; 

9. ~S. 135 and S. 139. — • Insolvent Act 

{Statute 11 and 12 Vic. cap. 21), 86 — Purchaser 

of scheduled debts — Right of purchaser to be paid 
full amount of such debt.] An insolvent having 
filed his schedule in April, 1881, obtained his per- 
sonal discharge in September, 1881, and on the 
same day judgment was entered up against him 
for the amount of his scheduled debts under s. Sfi 
of the Insolvent Act (11 and 12 Viet. cap. 21). 
The schedule conbaiued the names of thirteen 
creditors. The insolvent afterwards settled with 
four of them. The remaining nine, whose aggre- 
gate claims amounted to Rs. 1,18 j- 7-0, sold cheir 
claims. Certain assets belonging to the insol- 
vent’s estate having subsequently come into the 
hands of the Official Assignee, the purchasers- 
claimed to be paid the full amount of the schedul- 
ed debts which they had bought. It appeareti that- 
the debts in question were debts incurred on 
certain promissory notes passed by the insolvent. 
The insolvent contended that under s. 185 of the 
Transfer of Property Act (IV of 1882) r.he pur- 
chasers were only entitled to the amount which 
they had actually paid for the debts they had 
bought: — Held, that they were entitled to be paid 
the full amount of the scheduled debts. If the 
debts at the time of purchase were to be regarded 
as debts in respect of promissory notes, s. 1H9 of 
the Transfer of Property Act applied, and if the 
claim was under the judgment entered up against 
the insolvent, then cl. (d) of s. 185 applied. IN 
THE Matter of Runchod Khushal. 

[21 Bom. 572 

, s. 139. 

See s. 135 . 

[21 Bom. 572 

TRANSLATIONS. 

See Copyright. 

{19 Bom. 6S 

41 
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ASURE -TROVE. 


TREE S — ('(i ML't // i/dv/. 


—ll'ujlit of II taliilidar in Gvjavat to tred-'ntre 
trace — Rhjlite of Government — Treasure Trace 
Act ( TT of ISIS)-^ Criviinal Procedure Code 
(1882), ss. 523 and 524 — Projjerty ‘placed at the 
disjjosal of Government,'\ A bag containing 
Rs. 248-2-0 and a gold ring was found buried in a 
field under circumstances whicli created suspicion 
•of the commission of an offence. The District 
Magistrate Ccijled for claimants j:-o come forward 
under s. 623 of the Code of Criminal Procedure 
(Act X of 18S2). Thereupon the plaintiff put in 
his claim, alleging that, as taluhdcir and owner 
•of the soil in which the property was found, he 
was entitled to the property. His claim was 
rejected, and an order was passed under s. 524 of 
the Code placing the property at the disposal of 
Government. The talukdar then sued the Secre- 
tary of State for India in Council to recover the 
property in dispute. The Joint Judge awarded 
the claim: — Held, reversing the decree of the 
lower Court, that, in the absence of any evidence 
to prove the talulcdaPs right to treasure-trove 
•either by a grant or prescription, the property 
belonged to Government, the Indian Treasure 
Trove Act (VI of 1878) being inapplicable, as no 
notice was given by the finder, nor were any 
proceedings taken under it. Secretary op 
State for India v, Vakhatsakgji Meghrajji. 

[19 Bom. 668 

TREES. 

e Pi-IESC Itl P 1 1 0 N ~Ea s ,e m e n t s — T u e es , 

[19 Bom. 420 

, Document giving right to cut 

and enjoy. 

See Registration Act, s. 17, 

[20 Mad. 58 

growing on land. 

See Limitation Act, Art. 144— -Immove- 
able PiiOPERTY. 

[19 Bom. 207 

growing on land, Liability for 

cutting. 

Sec Master, and Servant. 

[23"Oalc. 922 

growing on land, Right to. 

See Bombay Revenue Jurisdiction 
Act, s. 4. 

[18 Bom. 319 

See Landlord and Tenant-Property 
IN Trees, M^ood, k . c . 

[22 Oalc. 742, 744 note, 746 note, 
748 note, 751 note 
[23 Gale. 209, 854 

, Removal of, and for ejectment. 
Suit for. 

See Limitation Act, art. 32. | 

[24 Calc. 160 ' 


, Right to cut. 

See Forest Act.ss. 75 and 7(). 

[18 Bom. 670 

Se ‘‘^ P KESc Ri P'L’ I ' ' N — Fas ents— Tp. ees. 

[19 Bom. 420 


TRESPASS. 


See Calcutta Municipal Consolida- 
tion Act, 6. 2. 

[21 Calc. 528 

See Civil Procedure Code, s. 424. 

[24 Calc. 584 
See Cases under Criminal Trespass. 
See 5tADRAS POLICE AcT, S, 21. 

[17 Mad. 37 

Si'e Misjoinder op Parties. 

[19 Mad. ZZS 

See Right of Suit— Injury to Enjoy- 
ment OF Property. 

[19 All. 153 

on burial ground. 

See Religion, Offences relating to. 


TRESPASSER. 


[18 All. 395 


See (X)-SUARERS— LnJOYM ENT OF JOINT 

Property. 

[IS All. 361 

See 51ksne PiiOFri’s— R ight to, and 
Liability for, Mesne Profits^ ^ 

[19 Mad. 145 

V'r Title— F\tdbnce and Proof of 
Title. 

[19 Bom. 828 

, Dispossession by. 

See Jurisdiction of Civil Court- 
Rent AND Revenue Suits, N.-\V. P. 

[19 All. 34 

See Transfer of Property Act, s. 08. 

[19 Ail. 191 


, Effect of settlement with. 

See Service Tenure. 

[18 Bom. 22 

, Suit to eject. 

See Jurisdiction of Civil Court- 
Rent AND Revenue Suits, N.-W. P. 

[16 AIL 325 

See Landlord and TuNAN'i’ — Eject- 
ment— Generally. 

[19 Bom. 138 

Onus of Proof— Ejectment. 


[19 Bom. 803 

See Right of Suit— Charities and 
Trusts. 


[IS Bom. 721 
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TROVESR. 

SiV Hcjn'di, 

[18 Bom. 570 

TRUST. , 

1 'i 

D E E D C (.) X S T 1 i UC T 1 0 X . 

[20 Bom. 310 

Hindu Haw — Endowment — Ail is n- 
^ A'rioN OE Endowed Property. 

[18 Mad. 266 
Sef‘ Limitation Ac'r. s. 30. 

[16 Ail. 256 
[IS Mad. 266 
[20 Bom. 511 
[20 Mad. 398 

^ ItES JUDICATA -Estoppel BY JrjDCD 

MENT. 

[19 All. 277 
[L. K. 24 I. A. 10 

Ric-ht’ op Suit — CHARnTr:.s and 

'iRUSTS. 

, Breach of, Loss occasioned by. 

Limitation Ac'i', s. 10. 

[20 Mad. 393 

, Scheme of management for. 

See Endow. ME NT. 

[21 Bom. 556 

, Suit relating to. 

S.MALL Cause Court, Mopussil — 

J upisDiCTioN— T rusts, 

[18 Mad. 252 

, Suit to set aside. 

Limitation Ac’L'. Art. 120. 

* [20 Bom. 511 

1 . — Gharlttohle tru.it — Will — Dreds not earrii- 
ing out mill — MlsdiJiMocitioii of funds — Jllstake 
— Liahilitg of trustees — Limitation Act (XF tf ' 
1877), s, 10, and Sch. II, Art. 1 20 — Fraud — -A ceoun'ts 
— Lmretwn of Court to order accounts -Jurisdlc- '■ 
tion of High Court where charity established hy ' 
will is outside the j urlsdiotlon — Advocate- General , : 
Might of — Decree in prior suit hrought by trustees ; 
of charity — Civil Procedure Code (1882), s. 48.] ! 
One B M, Jain, died in February, 1803, leaving- ; 
a will. His widow P (defendant 2(0. 1) obtained I 
letters of administration with the will annexed. ^ 
The testator died possessed {inter alia) of a half I 
share of certain property in Bombay known as : 
the BhirupLira property.” The remaining half : 
share belonged to two other persons, viz., R B ' 
and M T. By his will the testator directed that i 
a moiety of the rental of his half share should j 
be spenc on the sadharin^ (charitable or religious) ; 
endowment of a temple at Jackbo in Catch, and : 
the other moiety thereof in establishing two i 
.sadiicarats^OTiQ at Jaokho and the other in Palitana 


1 

TRUST— 

I He also set apart a sum of Rs. 1,20,000, of Which 
I Rs. 1,01,00' were to be expended in building a 
I temple at Jackho, and the balance of Rs. 25,000 
1 in erecting a market near the temple at Jackho, 
i or, if that was impossible, it was to be spent in 
1 Palitana. The plaint complained that of the 
i Rs. 1,20,000 about Rs, 80,000 had been spent in 
buying a property in Bombay, called the school 
property,” for ^the purpose of establishing, a 
school there, and about Rs. 50,000 had been 
expended iu erecting a temple at Jackho, but 
that nothing had been done with the balance, nor 
had a market been established at Jackho. All 
that had been done there was to erect three shops 
which cost about Rs. 2,000. The plaintiff further 
stated that iu 1868, P(defendaut 5[o, 1) had made 
over the “ school property” and the ’’ Bhimpurti; 
property” to three trustees, on trusts not strictly 
iu accordance with the testator’s will as above 
set forth. Uuder this deed the trustees were to 
apply one moiety of the net rents (1) in sada^ 
viirat or alms-giving at Jackho and Palitana : 
(2) in feasting the caste people in Bombay and 
Jackho annually : (3) in the worship c died satar- 
hhadl at the derasar (temple) in Bombay and 
Jackho; and (4) iu entertaining and clothing 
the //(D'/y (poor) in Bombay and Jackho. Of the 
remaining moiety of the rents ; (o) one-half was to 
go to sadharm (charities) of the derasar (temple) 
at Jackho ; and (G) the other half to charities 
at such places as the trustees should think fit. 
In the following year, viz., on the 17th April, 1869, 
P (defendant Ho. I) and the owners of the other 
moiety of the Bhimpura property ” conYeyed 
the whole of that property to trustees, who were 
to apply a moiety of the rents (which was to be 
considered as rent from Ps share of the property) 
(1) iu sadararat and alms-giving at Jackho and 
Palitana : (2) in feasting the casts people in 
Bombay and Jackho annually on the anniversary 
of B Bis death ; (3) in the worship of the derasar 
called satarhliudif and in the entertainment and 
clothing of the yorip (poor) in Bombay and 
Jackho. The deed also directed the applicaticii 
of the rents of the other moiety of the Bhim- 
pura property,” part of which was to go to a 
temple at Tera in Outch and part to another 
temple at Jackho. This later deed, it will be 
observed, omitted altogether trusts (5) and (6) 
of the earlier one of 18GS in favour of sadharm 
for the temple of Jackho, and for sadharm 
generally. The trustees appointed by the two 
deeds were not the same, though some of the 
trustees of the first v/ere also the trustees of the 
second. The second deed did not recite or in any 
way refer to the first. At the date of suit all the 
trustees named in the deeds were dead except 
the second defendant. By subsequent deeds, 
however, new trustees had been appointed, and 
they were ail parties to the present suit. Defend- 
ants Nos. 2, 3, 4, 5, 6 and 7 were trustees of the 
Bhimpura property, and defendants Nos. 8, 9, 
10 and H of the school property. The plaint 
filed on the lObh March, 1892, at the relation of 
two members of the Jain community of Catch 
prayed that the charitable trusts of the testator’s 
will might be carried out, and sought for accounts 
against the widow of the testator and the 
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TRUST — concluded. 


TRUST -^continued, 

trustees of both the deeds, aod for a soheme, Ac. : — 
Iftdd^ that the High Court of Bombay had juris- 
diction to make a decree declaring the trusts upon 
which the trustees of the deed of October, 1868, 
held the property comprised in that deed, and for 
lectifjing the deed in accordance with such de- 
claration, but that the Court could not go further 
in settling a scheme. Semhlc : When money is 
bequeathed foj; the purpose. of founding a charity 
outside the jurisdiction, the Court hands the 
money to the trustees named by the testator, leav- 
ing it to the Courts of the country in which the 
charity is to be established to settle the scheme : — 
Hold, also, that the suit was net barred by limita- 
tion. It was not one for rectification of the deed 
of 186S, but rather one against F (defendant 
No. 1) and her assigns, the trustees of the deed of 

1868 and 1869. for the purpose of following the 
trust property in their hands and having it applied 
to the proper purposes of tbe trust, and there- 
fore came within p. 10 of the Limitation Act 
(XV of 1877), Charges of fraud and dislionesty 
made against trustees of a charity must be es- 
tablished at the hearing of the case, and cannot 
be allowed to be reserved and proved subsequent- 
ly in the course of taking accounts. Where the 
trust-deed of a charity ev.ecuted subsequently to the 
death of a testator under whose wdl the charity 
wms established, does not strictly conform to the 
provisions of the will, it is not tbe practice of the 
Court, when the discrepancy has been made by mis- 
take, to visit the past consequences of tbe mistake 
upon the trustees. The plaintiff in this suit de- 
manded an account from P of the Bhimpura pro- 
perty from the testator’s death to tbe execution of 
the deed of the IBth October,) 868. and of thesehool- 
house property from tbe date of its purchase to the 
same time, and also an account against the trustees 
of the deed of 17th April, 1869, of the income of 
the Bhimpura property, and of its application : — 
IdeldAhAt accounts ought not to be required from 
P, She had made over the property in question 
to trustees in 1868. There was no evidence that 
she had ever used any of the income for her own 
purposes, and the presumption was that she had 
faithfully discharged her duty. ’1 he account was 
probably barred by Art. I2u of the Limitation 
Act (XV of 1877). The trustees of the deed of 

1869 bad paid over the income received by them 
to the trustees of the earlier deed of, 1868, who 
were entitled to receive it ; and therefore no 
account would be decreed against them. The 
plaintiff further prayed for an account against 
the representatives or i? P, who bad been trustee 
of the deed of 1868 from the date of its execu- 
tion to his death in 1889, Under a decree passed 
in a previous suit (No, IIB of 1889), dated the 10th 
August, 1893, brouglitby the trustees, they had 
received from P A’.v estate the balance which in 
that suit they liad claimed to be due from him to 
the charity. In that suit the trustees had not 
asked for an account against him: — I/cld, that 
the Advocate-General as plaintiff in the present 
suit was haired by the decree in that suit under 
s. 43 of the ( ivil Procedure Code (Act XIV of 
388-). The trustees having then omitted to ask 
for an account could not sue again. The Ad- 
vocate-General represented the same interests as 


they did, and was therefore equally bound. Even,, 
however, if that were nob the case, the Court 
in the exercise of its discretion would not direct 
the account asked for. Abvocate-Geneua.l of' 
:^OMBAY V, BaI PUNJABAI. 

[18 Bom. 351 

2 . hj tru.Hec^ to raise money hy 

morteyxyc of trrst property — Sanction of Court.] 
A tesDator by his wdll devised property in Bombay 
to trustees on certain religious and charitable 
trusts. The income of the property was more 
than was required for the purposes of tbe trust,, 
and the trustees had a surplus of Rs. 19,000 in 
their hands. They were obliged to pull down 
a certain cltaiol which stood upon the laud for 
the purpose of rebuilding upon it, and they 
proposed, with a view to improve the property, to 
erect a larger and more substantial building than 
the former one. They expended the sniplus of... 
Rs 19,000 which was on their hands, but found 
that to complete the work a further sum of 
Rs. 20.000 was necessary. This they proposed tO' 
raise by mortgaging the trust property. They 
calculated that the whole mortgage-debt would 
be paid off out of the surplus rents of the trust 
property within three years. They filed this 
Buib, praying that the Court would sanction the 
proposed mortgage. The Court, however, refused 
its sanction, and dismissed the suit. Dinshaw'* 
NowROJi Bode v, Nowroji Nasarwanji Bode» 

[20 Bom. 46 

TRUST-DEED, 

See Liviitatioa Act, s. K). 

[20 Bom. 51 L 

Sec Stamp Act, Sch. I, Art. 54. 

[20 Bom. 210 

TRUST-PROPERTY. 

See. Court-Fees Act, s. 19D. 

[23 Calc. 980 

See Hindu Law •— Partition — Pro- 
perty Liable to Partition. 

[19 All. 42a 

TRUSTEE. 

See CosTis— T axation of Costs. 

[18 Bom. 189 
[20 Bom. 301 

See Mahomedan Law— Endowment. 

[18 Bom. 401 

See Cases under Trust. 

, Application for directions by. 

See Trusts Act, s. 34. 

[18 Mad. 443* 

— Appointment of. 

See Act XX op ^863. 

[17 Mad. 212 
[19 Mad. .28a 
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^TRUSTEE -eoncliided. 

See Appeal— Acts— Act XX op 1863, 

[19 Mad. 285 

, Appointment of, Prayer for. 

See V.^^UATioN OF Suit— Suits. 

[19 AlU 60 

, Assignment of property to. 

See Debtor and Creditor. 

• [19 Bom. 12 

, Commission allowed to. 

See W T LL — Co N STRUCT ION. 

[24 Calc. 44 

, Nomination of. 

See Endowment. 

[18 All. 227 

Right of, to sue. 

See Certificate op Administration — 
Richt to Sue or Execute Decree 
WITHOUT Certificate. 

[20 Mad. 162 
[L. R. 24 1. A. 73 

See Debtor and Creditor. 

[20 Mad. 91 

, Suit by, to eject trespasser. 

See Right ol- Suit —Charities and 
Trusts. 

[18 Bom. 721 

— r^, Suit for removal of. 

See Act XX of 1863, s. 14. 

[19 All. 104 

See Endow.ment, 

[18 All. 227 
[21 Bom. 556 

See Limitation Act, Art. 134. 

[24 Calc. 418 

.See Richt of Suit — Charities and 
Trusts. 

[17 Mad. 462 
[21 Bom. 48 
[24 Calc. 413 

See Valuation of Suit— Suits. 

[19 All. 104 

"TRUSTS ACT (II OF 1882). 

S, 34. — A'piMccbtion for direotiorii> h)/ 

trustees of oliaritcihle institutioji — Questlo/is of 
detail and difflGuUy—Proeednre.'] Ttie manage- 
-rnent of the Doveton charities is vested in a com- 
mittee of management, who are empowered un- 
der the trust deed to require the trustees of the 
funds of the charities to invest the trust-funds 
in excess of two lakhs of rupees “ in the purchase 
or building of any additional land, building and 
^^remises.” Certain buildings having been erected 
•under these provisions of the trust-deed were 


now stated to be in urgent want of repair. The 
current income of the charities was not sufficient 
to meet the cost of carrying out the repairs, and 
the committee of management and the trustees 
were agreed that a sum of Rs, 8,700 in the hands 
of the latter (in excess of two lakhs of rupees) 
should be employed in carrying out this work. 
The trustees now applied to the High Court 
under the Trusts Act, s. 34, for its opinion on the 
question whether this should be done: — Held, that 
the question was not one with which the Court 
could deal under the Trusts Act, s. 34. The Court 
I (SUBRAMANIA Ayyar. J.) was of opinion that 
j the proposed expenditure could, on the Court 
I being satisfied of its necessity, be sanctioned, if 
I the matter came before it in the form of a suit 
I in its original jurisdiction ; and that in the exer- 
cise of such jurisdiction the Court Iqas power to 
deal with a case like this hardly admitted of doubt. 
In re Madras Doveton Trust Fund. 

[18 Mad, 443 

, s. 49. 

See Act XX of 1863. 

[17 Mad. 212 

, s. 55, 

See Appeal— Decrees. 

[19 All. 131 

, ss. 60 and 61. 

See Appeal— Decrees. 

[19 All. 131 

, ss. 63 and 64. — Trust not estahH$Jied.'\ 

A claim made for a share of property by inherit- 
ance from a deceased relation who had been in 
joint possession of it with the defendant, -was met 
by the defence that the estate had been jointly 
held for religious aud charitable purposes under a 
will, the deceased having had no beneficial, or 
heritable, interest. The defendant alleged that 
the original owner of the property had be- 
queathed the property in trust for these purposes. 
The claimant alleged a revocation of the will, 
and denied that there was such a trust. The 
judgment of the High Court, decreeing the claim, 
observed that, even assuming that there had 
been a trus^ under the will, recognised by the 
deceased and the defendant, the property which 
had come into their possession had been by them 
appropriated, from the first, to their own pur- 
poses, and had been so long held by them ad- 
versely to the trust title, that the defendauD 
could not now allege that there was no beneficial 
interest transmissible by inheritance. Upon this 
the Judicial Committee pointed out that no 
trustee could have actually acquired a title, by 
such au appropriation against the trust : Indian 
Trusts Act, 1882, ss. 63 and 64. They added that 
at the same time, the judgment of the HitJ-h 
Court had come to the right conclusion, for the 
will, and the trust alleged, had not been estab- 
lished. Ditto Kunwar r. Kesho Prasad AIisr. 

[19 All. 277 
[L. R. 24I.A.10 
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TUUSTS ACT (II OF lSS2)-conrji((7ni. \ UNLAWFUL 


■ , s, 74. 

Sr^e Appeal— Decrees, 

[19 AIL 131 

, s. 91. 

.SW' Vendor and Purchaser— In vaiad 
Sales. 

^[18 Mad. 43 

UNCHASTITY. 

See Hindu Law — Inherii’ance — Di* 
VESTING OP, Exclusion prom, and 
Forfeiture op, Inheritance— 
Unchastitv. 

[22 Calc. 347 

See Hindu Law — IM aintexance— riion r 
»L’ 0 M A I N T E N A N C E — V’ 1 E K . 

[19 Mad. 6 

UNDUE INFLUENCS. 

See Acquibscenci:. 

[17 Xtod. 275 

See Mahomedan Law— Endowment. 

[22 Calc. 324 
[L. B. 22 I. A, 4 

UNLAAVFUL ASSEMBLY. 

See Charge— F oRai or Charge. 

[21 Calc. 827, 955 

See Charge to Jury — Misdirection. 

[21 Calc. 955 

See iUOTIKG. 

[24 Calc. 686 

1. — Rioting armed loitli a deadly weapon — 
Common object of unlawful assembly^ Statement of 
in charge — Penal Code, ss. 117, 118, 149 aotd 804 — 
JError in charge misleading accused — Criminal 
Procedure Code (1882), s. 22.5.] Before a convic- 
tion cPvn properly be maintained for the offence 
of rioting-, it is necessary that there should be a 
clear finding as to the common object of the un- 
lawful assembly, and also that the common object 
so found should have been stated in the charge 
in order that the accused person mig’ht have an 
opportunity of meeting it. Where a Sessions 
Judge in his charge to the jury referred to two 
possible common objects of an unlawful assembly, 
one of which only had been set out in the charge 
sheet :-—IIeld, that inasmuch as it was impossible 
to say which of the two common objects had been 
accepted by the jury, and it might well have been 
that they had accepted the one which had not 
been charged, and which consequently the accused 
had not had an opportunity of meeting, the con- 
viction must be set aside. If one member of an 
unlawful assembly is armed with a deadly 
weapon, the other members cannot on that ac- 
count be charged under s. 148 of the Penal Code. 
It is only the actual person who can be charged 
under that section. Sabir r. Queen-Empress. 

[22 0alc. 276 


2. — Common object — DJnrder — Prosecutioii of 
common object — Penal Code, s. Neither of 

the cases of Queen v. Sabed AU, 11 B. L. R. F. B. 
347 ; 20 "W. R. Cr. 5 ; and Tlari Singh v. The Em.~ 
press, o C. L. R. 40, lays down an;f^hard'and-fa.st 
rule as to the circumstances under which '^ne 
member of an unlawful assembly can be deemed 
guilty of an ofience committed by another under 
the provisions of s. 149 of the Penal Code, and 
every case must be decided on its own merits, Di 
dealing with such eases, while, on the one hand,, 
it is necessary for the protection of the accused 
that he should not, merely by reason of his asso- 
ciation with others as members of an unlawful 
assembly, be held criminally liable for offences-’ 
committed by his associates, which he himself 
neither intended, nor knew to be likely to be- 
committed. On the other band, it is equally neces- 
sary for the protection of the peace that members 
of an unlawful assembly should not lightly be letr' 
off from suffering the penalties for offences foi " 
which, though committed by others, the law has 
made them punishable by reason of their associa- 
tion with the actual offender with one commoir 
object. Those two cases respectively emphasise 
the necessity of keeping these considerations in* 
view. Alembers of an unlawful assembly may 
have a community of object only up to a certain 
point, beyond which they may differ in their 
objects, and the knowledge possessed by each 
member of what is likely to be committed in 
prosecution of their common object will vary,, 
not only according to the information at his com- 
mand, but also according to the extent to which, 
he shares the community of object, and as gi- 
consequence of this the effect of s. 149 maybe 
different on different members of the same unlaw- 
ful assembly. Jahihuddin i\ Queen-Empress. 

[22 Calc. 306 

UNSOUNDSSS OF MIND, 

See Insanity. 

^23 Calc. 604 

See Lunatic. 

[18 Mad. 472 

USAGE. 

See Ca.'-ES under Custo.m. 

, Local. 

See Hcndi. 

[21 Bom. 294 

USE AND OCCUPATION. 

Decree for. 

See Plaint— Amendment Plaint. 

[22 Calc. 752 

, Suit for damages for. 

See Munsip, Jurisdiction of. 

[23 Calc. 42S^ 
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USER. 

— Li ng uses by tenants of a gilot of their lancU 
lord's land as a threshing floor — Go 7 iditlons or 
contract of te)ia)icy~-PTesun)ij)tUm.'\ On evidence 
that a tenant has for a great numbers of years 
used a particular piece of the zemindar's land 
aloLig with other tenants as a threshing floor, it 
is competent to the Coai'b to find, there beingf no 
evidence to the contrary, that the right to use 
the plot of land for that purpose was part the 
contract of tenancy. TMit Singh v. Kashi Barn, 
I, L. It. 14 All. 18o, distinguished. Dalel v. 
Bhajju, 

[16 All. 181 

USUPRUCTUARY MORTGAGE. 

See Mortgage— XJ. suFRUCTUAiiY 1 \Iort- 

GAGE. 

JJSUPRUCTUARY MORTGAGEE. 

See Resistance or Obstruction to 
Execution of Decree. 

[17 AIL 222 

USURY. 

See Oases under Hindu LA^y — U sury. 

VACATION OP HIGH COURT. 

Civil Procedure Code. s. 307. 

[20 Bom. 745 

VAKAIiATNAMA. 

See Pleader — Arpointment and Ap- 
pearance. 

[16 All. 240 
[20 Bom. 198 

VAKIL, OPINION EXPRESSED BY, 
IN ARGUMENT. 

Se/' Pleader— Authority to Bind 
Client. 

[18 Mad, 73 I 

VALUATION OP APPEAL. 

See APPEAL TO Privy Council— Cases 
IN WHICH Appeal Lies or not— 
Valuation of Appeal. 

[18 All. 196 
[24 Calc. 30 

See Court-Fees Act. Sch. II, Art. 11. 

[17 All. 238 

See Privy Council, Practice of — 
Valuation of Appeal. 

[22 Calc. 434 
[L. R. 22 I. A. 68 


VALUATION OP SUIT. 

1. Suits 

2. Appeals 


Col. 

...1294 

...1297 


VALUATION OP SmT-eontlnned. 

See Munsif, Jurisdiction of. 
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See Sanction for Prosecution — ^ 
Revocation oe Sanction. 

[17 Ail. 51 

, OTbjegtion to. . 

See Appellate Court — Objection 
taken for First Time on appeal. 

[18 Mad. 418- 

See Special OR Second appeal — Peo- 
OEDURE IN Special Appeal. 

[18 Mad. 41S 

(1) SUITS. 

1. — Court-Fees Act (F77 of 18*70 )— for 
‘partition a^idfor posscssimi of share,'] The stamp 
on a suit for partition and possession of the plain- 
tiff’s share of joint family property must be an 
ad valorem one on the value of the share. Bal- 
vant Ganesh V, Nana Chintamon. 

[18 Bom. 209 % 

2. — Suit for partition of family property — 
Valuation for purposes of furisdiotion — Gourt-^ 

Fees Act { Vll of 1870). s. 7, cl, {iv) h. — Suit.v 
Valuation Act (VJl of 1887), •?, 8.] In a suit by 
a member of a joint Hindu family praying for 
a partition of the family property and for the de« 
livery to the plaintiff of his share, the value of the 
suit for the purposes of jurisdiction is the amount 
at which the plaintiff values his share. Velu 
Goundan V, Kuaiaravelu Goundan. 


[20 Mad. 289 

3. — Court- Fees Act [VII 1870). .s?. 6 and 7, 
els. o and 6 — Suit for pre-emption of separate plots 
of la.ncl not being a fractional .share of a revenue- 
paying vnit.] ileld, that in a suit for pre-emption 
in respect of separate plots of land which did not 
constitute any definite fraction of a distinct reve- 
nue-paying area and were not themselves sepa- 
rately assessed to revenue, the Court-fee should be 
paid on the market value of the land in suit, 
and not, as is the case where the suit is for a de- 
finite fractional share, on five times the Govern- 
ment revenue. Reference under the Court- 
Fees Act. 1870, s. 5. 

[16 All. 493 

4. — Court- Fees Act (F77 of 1870), .v’5. 7 (2>) and 
17 - — liedemgyvion suit against mortyagec m jfosses- 
slon — Arrears of rent covenanted for, to be 
deducted from the mortgage amount.] In a 
redemption suit against a mortgagee in possession, 
when the mortgagee has not paid rent which has 
been stipulated for, and the plaintiff asks for an 
account in taking which the arrears of rent 
should be deducted from the mortgage amount : — 
Held, that the Court-fee should be computed 
according to the principal sum expressed to be 
secured by the mortgage. Eacharan Patter 
i\ Appu Patter, 

[19 Mad. la 
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VALUATION OF 

( 1 ) SUITS — contlmied, 

5. — Suit for share of jjrofts of partnersh/f 
jQ.fter loindinf] %p and adjustment of accounts — 
Qontract Act. s. 265 — Couri'Fees Act ( Vll of 1S70), 
s. 7, cl. 4 — ^nits Valuation Act {VII ^^*1887), s, 8 
— Jurisdiction of j4lunsif\ In suits broug^lit for j 
the several shares of the plaintiffs in the profits of 
a partnership, after the partnership had been de- 
termined and an adjustment of accounts made: — 
Held (Nobris and Banerjeb, JJ., Rampi>'I, J., 
dissentin'^), tliat under the provisions of s. 7, 
para, iv, cl. (f) of the Court-Fees Act (VII of 
1870). and s. 8 of the Suits Valuation Act (Vll 
of 1887). the suits were properly brought in the 
Mun pit’s Court. Laduhhai Fremchand v. Itcvi- 
.cliand Venicliand, I. L. R. 6 Bom. 143, followed. ' 
Dha?!1 Ram Shaha v. Bhagirath Shaha. 

[22 Calc. 692 

e.-~ComVFees Act {Vll of 1870), 7, els. 

1 — 9 — Suit hy the mortgagee against the heir of 
the mortgagor for recovery of tits mortgagealeht 
hy Sole of mortgaged and other property— Siiit for 
7noRey.] A suit instituted by the mortgagee 
against the heir of the original mortgagor, to 
have the mortgage-debt paid by sale not exclu- 
sively of the mortgaged property, but also of all 
the other property in the bands of such heir 
liable for the debts of the original mortgagor, is 
virtually a suit for money, and should be valued, 
not at the principal debt, but the entire amount 
including interest. Kashinath Ballal Gan- 
5PATRO AMRITESHVAR JoSHI. 

[18 Bom. 696 

7. -Suit by claimant to attached property — 
declaratory decree., Suit for— Court-Fees Act 
{ VII of 1870) — Civil Procedure Code (1882), 5.s\ 278 
and 283.] Where a claimant wliose objection under 
s. 278 of the Code of Civil Procedure has been 
disallowed, brings a suit and makes the judgment- 
<jreditor, who was trying to execute the decree, the 
sole defendant to the suit, a claim for a declaration 
that the property under attachment was the plain- 
tiff’s property and nob liable to attachment in 
execution of the decree of the defendant, is 
n claim for only one declaration, and for such 
purposes and in such a suit it is immatetial 
whether the claim is that the pro^rty is the 
plaintiff’s and nob liable to attachment, or that 
the property is the plaintiff’s as against the defend- 
ant s right to attach,and that the order of attach- 
ment should be cancelled. But where the person 
objecting under s. 278 of the Code brings his suit 
and makes not only the execution-creditor in the 
attachment proceedings, but also the judgment- 
debtor in those proceedings, parties to the suit, 
•and asks for a declaration of the plaintiff’s title 
to the property under attachment as against the 
judgment-debtor, and also asks for a declaration 
in denial of the judgment creditor’s right to 
bring that property to sale in execution of the 
judgment’ creditor’s decree, there are two sub- 
stantial declarations asked for, Moti Sikgh v. 
Kaunsilla. 


VALUATION OF SUIT- continued, 

(1) SUITS — continued. 

8. — Bengal, AVTU. P..an:d Assam Civil Courts 
Act {Xll oflSS7).ss. 19 and 21 — Snit claiming pro- 
perty under the Ch'il Procedure Code, s, 283.] 
When in a suit under s. 283 of Aclfr-AIV of 1^82 
the claimant-objector makes the judgment-debtor 
or hie representative a party as defendant to the 
suit, the property attached must be regarded as 
the subject-matter of the suit, and the value of 
the suit. v»^ithin the meaning of ss. 19 and 2h 
of Act XII of 1887, must be the value of the 
property attached, whether such value exceeds 
or is less than the amount which is sought to be 
realised by the sale of property in execution of 
the decree. Gidzari Lai v. Jadaun Pal. I. L. R. 

2 All. 199 ; Durga Prasad v, Eachla Kuar, I. L. R. 

9 All. 140 ; Krislinama Chariar v. Srinivasa 
Ayyangnr, I. L. R. 4 Mad. 339 ; and Modhusudun 
Koer V. Raklial Chunder Roy, I. L. R. 15 Calc. 104, 
distinguished; Ilaliahir Singh v. Beharl Lalf 
I. L. R. 13 All. 320 ; and Madho Fas v. Bamji 
Patak, I. L. R. 16 All. 286, referred to. Dwarka 
Das V. Kameshar Prasad. 

[17 All. 69 

9. — Court- Fees Act {VII of \h70),s. 17 — Suit 
hij reversioners to declare vai'ums alienation.^ by a 
Illndii widow to be invalid against themi\ W’hen 
reversioners sue to have declared invalid as against 
them alienations made by a Hindu widow, a Court 
fee of Rs, 10 must be paid in respect of each of 
the alienations in question. Daivachilaya 
PILLAI V. PoXNATHAL. 

[18 Mad. 459 

Court-Fees Act {Vll of mV), s.7,ciA 
{e)i ScJt.If A7't. 17, cl. Hi — Suit for a declaration 
that a decree obtained by defendant a g abut plain- 
tiff was null and void — Decree for declaration 
without consequential relief. 1 A suit in which 
the only prayer is to have a decree set aside as 
null and void is a suit for a declaratory decree 
without consequential relief, and Art. 17, cl. 3, 
and not s. 7, cl. 4 of the Court-Fees Act VII of 
1870, is applicable to it, Shrima;;«t SagaJIRAO 
KHA.NDERAV V. SMITH. 

[20 Bom. 736 

11 -Court-Fees Act {VII r/ 1870), Sch. If 
Art, 17, cl, vi— Civil Procedure Code, s. 589 — 
Prayer for appointment of plaintiffs as trustees — 
Declai'atory decree. Suit for.] A prayer in a 
plaint purporting to be a plaint under s. 639 of 
the Code of Civil Procedure, that the plaintiffs 
themselves may be appointed trustees, is not a 
prayer for possession requiring to be stamped at 
the value of the trust property, but is a prayer 
for relief falling within Art. 17, cl. vi, of the 
second schedule to Act VII of 1870. So?iachala 
V hSJanilm, I. L. R. 8 Mad. 616 ; Lelroos Banco 
Begum v. Asghur Ally Khan, 16 B, L. R. 167 ; and 
Om.rao Mirza v. Jones, I. L. R. 10 Calc. 599. refer- 
red to and distinguished. Thakuri v. Beamha 
Narain. 

[19 All. 60 

12 ,— Court-Fees Act {VII of 1870), If Art. 

17, cl, vi—Sult to remove a trustee of a religious 


[16 All. 308 
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(1) SUITS — concluded, 

^cndowuient.'] Seinhle : That a suit under s. 11 of 
Act XX of 1863, against the superintendent 
of a religious endowment for misfeasance is y. 
suit» which, foitfthe purpose of payment of Court- 
Fees falls within Art, 17, cl. (vi), of the second 
schedule of Act VII of 1870. Delroos Jjanoo 
Begum v. Asligar Ally lilian^ 15 B. L, R. 167 ; 
Sonaclmla v. lilnnika^ I. L. R. 8 Mad. 516*; and 
{ynirao Minza v. Jones, I. L. R. 10 Calc. 599, referred 
■to. Muhammad Sieaj-ul-haq v, Imam-ud-din. 

[19 All. 104 

13. — Designed exaggeration of valuation — Suits 
Valuation Act (Fii ot' 1887), s. 11 — Mnnsif, 
Jurisdiction of — Gode of Civil Procedure (1882), 
.9. 578 — Plaint^ Return of — Provincial Small Cause 
Courts Act {IX of 1887), s, 15, snh ■section 3.] A 
.,^uit was brought in the Munsif’s Court, for money 
as well as for damages, valued at Us. 1,004. 
The Munsif gave the plaintiff a decree for Us. 900, 
but dismissed the claim for the balance, which 
was for damages. On appeal the Subordinate 
Judge was of opinion that the claim had been 
designedly exaggerated, and he therefore held 
that the suit was one cognizable by the Small 
Cause Court, and directed the plaint to be re- 
turned to the plaintiff for the purpose of pre- 
senting it to the proper Court: — TIeld, that as 
the suit was tried on its merits by the first Court, 
and the over- valuation of the suit was not found 
by the Appellate Court to have prejudicially 
affected the disposal of the suit on its merits, the 
objection as to jurisdiction should not have been 
gli^^en effect to, and therefore the Court below 
was wrong in directing the plaint to be returned. 
Moliee Bail v. Klieta Ram Manoary^^Ho W. R. 76, 
followed ; Nandci Kumar Banerjee v. Ishan 
Chandra Banerjee, 1 B. L. R. Ap. 91 ; and 
Bonomally Xaion v. CamphelC 10 B. L. R. 193, 
■distinguished. Hamiduxxissa Bibi v. Gopal 
Chaxdra Malakar. 

[24 Calc. 661 

(2) APPEALS. 

— Jurisdiction of District Judge — Wiluation 
sjiit log plaintiff in his plaint — Amount awarded hy 
“‘decree — Bengal, X.- IF. P, and Assam Civil Gourcs 
Act {XII of 1887).] The pecuniary juris- 
diction of a Civil Court on its appellate side is. 
ordinarily speaking, governed by the value stated 
by the plaintiff in bis plaint ; and if a suit, 
having regard to the valuation in the plaint, is 
within the jurisdiction, such jurisdiction is not 
■ousted by the Court finding that a decree for a 
sum exceeding the limit of its pecuniary juris- 
diction should be given to the plaintiff. There 
is nothing in Act XII of 1887 to confine the 
sum for which a Civil Court may pl^s a decree to 
the limit of its jurisdiction to entertain a suit, 
Mahabir Singh v. Behari Lai, I. L. R. 13 All. 320, 
■referred to. 'Madho Das v, Ramji Patak. 

[16 All. 286 

15. — Suits Valuation Act ( FJJ o/ 1887), .9. 8 — 
Valuation for gmrjgosis of Court-fees and forpyur- 


(2) APPEALS — continued. 

gjoses of jurisdiction — Suit for account — District 
Judge, Jurisdiction ^ suit for an account 

the valuation entered in the plaint for the purpose 
of fixing Court-fees determines the question of 
jurisdiction, the valuation for both purposes 
being the same under s. 8 of Act VII of 1887. 
The plaintiff sued for an account, and valued 
the relief sought at Rs. 130. The suit was filed 
in the Court of a Subordinate Judge of the 
first class. The Subordinate Judge rejected the 
claim. Thereupon the plaintiff appealed to the 
High Court, valuing his claim in appeal at 
Rs. 10,500 : — Held, that the appeal lay to the 
District Court, and not to the High Court. 
Bhaguantrai Munshi V. Mehta Bajurao. 

[18 Bom. 40 

• 

16. — Suits Valuation Act {VII of ISSl), s. S 
— Suits for account — Co u rtfee stamp— J u risd lotion 
of District Judge— Amount of claim as feed hy 
plaintiff'- Relief incidental to the prbtbipnl 
relief f\ According to s. 8 of the Suits Valiiacioa 
Act (VII of 1887), iu suits for taking an account 
the Court-fee stamp and jurisdiction are both 
determined by the amount of claim as fixed by 
the plaintiff'. In a suit for taking an account the 
plaint having contained several items which were 
all incidental to the chief item .of relief, the 
plaint was held to be substantially one to have 
a minor plaintiffs’ estate administered, that is, 
to have accounts taken and the accounting party 
ordered to pay what (if any) should be found due 
from him on the balance of such account. The 
plaintiffs having put the valuation of the suit at 
Rs. 130 in the plaint : — Held, that the High Court 
had no jurisdiction to hear the appeal against an 
order rejecting the plairit. The appeal lay to the 
District Court. The appeal was theref ore returned 
for presentation in the proper Court. Bai Amba 
?;. Pranjivandas Dullabhram. 

[19 Bom. 198 

17. — Suits Valuaiion Act {VII of 1887), s. 8 — 
Suit for account — Court-Fees Act {VII of 1870), 
. 9 . 7 {iv), cl. (/), and s. 11 — Bomhay Givil 

, Gourts Act {XIV of 1869), . 9 . - Jurisdiction 

\ of District Judge.'] In a suit for an account of 
partnership dealings, the plaintiffs valued the 
claim approximately at Rs. 600. The Subordinate 
Judge passed a decree awarding to the plaintiffs 
a sum of Rs. 30,830-9-2. The plaintiffs thereupon 
paid an additional Court-fee of Rs. 900 under 
s. 11 of the Court Fees Act (VII of 1870). The 
defendants appealed to the High Court from the 
decree of the Subordinate Judge. The plaintiffs 
objected that the appeal lay to the District Judge, 
and not to the High Court : — Held, that the 
value of the subj ecu- matter of the suit exceeded 
Rs. 5,000 ; the appeal therefore lay to the High 
Court under s. 26 of Act XIV of 1869. Ibrahim- 
Ji LssAji v, Bejakji Jamsedji, 

[20 Bom. 265 

18. — Suit for declaration of title and for injunc- 
tion — Conseepuential relief — Qourt-Fees Act { VII 
of 1870), s. 7, cl, i— Suits Valuation Act {VII of 
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(2) APPEALS — (Jonthined. 

1887). .v. 8 — Jyrisdiction. of District Jndr/e.'] 
Where pljiictiffs sued for a declaration that tliey 
v.ere entitled to share in certain tolulidari estates 
and for an injunction to restrain defendant from 
cutting and removing timber from certain forests, 
or, if the injunction was not granted, for an 
order to defendant to keep a correct account of 
the* timber reifioved, the first cities Subordinate 
Judge rejected the claim for want of juriadiction; 
— Jfcld, that the suit was one for a declaration and 
consequential relief under s. 7. cl. 4 (c) of the 
Court-Fees Act, and that as the claim was valued 
at Rs. 280 only, the append lay under- Act VJI of 
1887, s. 8, to the District Court. An injunction 
is in the nature of consequential relief. Gulab- 
iSINGfl V. Lakshmansingji. 

[18 Bom. 100 

Stilt for liijunctio/i- atul sjieeifc pc /form- 
cnice— Suits Valnatlon Act {VII of 1887). v. 8 — 
Court' Decs Act {VII of \^'A^)-—Jurls(llctio)L of 
District Judge — Valuiition f or gmrposes of jnrisdic- 
tion,'\ The provisions of s. S of ActA'llof 1887 
apply to Appellate Courts as well as to Courts of 
first instance, and the value of the subject-matter 
of suits for the purposes of jurisdiction must be 
determined by the provisions of that section. lu 
a suit of the description, mentioned in s. 8 of Act 
VII of 1887, the plaintiff valued his claim at 
Ks. 664 for the computation of Court-fees, and 
at Rs. 14,000 for purposes of jurisdiction : — Held, 
that the appeal from the decree of the Court of 
first instance lay to the District Court, and not to 
the High Court. Bat VAiiUNDA Lakshmi v. 
Bai Manegavri. 

[18 Bom. 207 

20. — Bengal, Ahll". B. and Assam Civil Courts 
Act {XII of 1887). .S'. 21 . sub-section ( 1) — Value of 
the original suitX] Where the value of a suit was 
found by the lower Court to be less than Rs. 5,000, 
and the plaintiff coutested that finding aud pre- 
ferred his appeal to the High Court on the | 
valuation ox Rs. 7,500 made in his plaint: — Held, ; 
that the words value of the original suit ’’ in 
sub-section (1), s. 21 of the Bengal, N.-W. P, 
and Assam Civil Courts Act ( XII of 1887) did not 
mean the value as found by the original Court. < 
and the appeal was rightly preferred tO the High j 
Court ; that, as it did not appear in the present i 
case, that the over-valuation was the result of any 
design to change the venue of appeal, the question 
whether value'’ in the said section should be 
taken to be bond fide value need not be considered. 
Lakshman Dhathar v. Dabajl Bliatkar, I. L. R. 8 
Bom. 81 ; and Nalahir Singh v. Beliari Lai, I. L. 
R. 13 All. 320, approved. * XilmoNY Singh t, 
Jagabat^dhu Roy. 

[23 Gale. 536 

21. — €onrt-2tees Act ( VII of\XiQ),s. 16, and SeJi. 
II, Art, 71, cl. Hi — Declaratory decree, Suit for 
—Consegnential relief— Right of priest to cliara.o 
{offerings to idol) — Suit for arrears of maintenance.] 
In a suit upon an eJa'ar executed by the priest of 
an idol for recovery of arrears of maintenance 
»nd for a declaration that the money due was 
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(2) APPEALS— 

realisable from the surplus of the char an (offer- 
ings to the idol) and recoverable from the de- 
fendant’s successors in office, the original Court 
passed a decree for the arrears, ^r-it refu.sedr tO’ 
make the declaration. The plaintiffs appealed 
only ^against the order refusing the declaration, 
the memorandum of appeal bearing a Court- fee- 
stamp'’ of Rs. 10. The respondent objected that 
the declaration asked for in appeal involved 
consequential relief and that an ad vojorem fee 
was payable by the appellant ; — Held-, the me- 
morandum was correctly stamped under s. IG aud 
cl. iii, Art. 17, Sch. II of the Court-Fees Act 
(VII of 1870). Venhappa v. Xarasiviha, I. L. R. 
10 Mad. 187 ; and Vithal Krishna ^7. Dalkrishna 
.Tanardan, I. L. R. 10 Bom. 010, distinguished, 
Girijanund Datta Jha v. Satla-tanund Datta 
J tr A. 

[23 Calc. 645" 

22. — llcmoranduni of appeal to Special Judge 
under Hengal Tenancy Act— Gouvt'Fees Act [VII 
of 1870), ss, 12 and 17, Soh. II, Art, 1, cl, h 
Part II, Art, 17, cl, VI— Bengal Tenancy Act. 
s. 101, cl. 2 ; s. 108, cl. 2, arid s. 189 — joinder 
of parties in one agiplication — Rule 25 of 
Rules of Government of India under Bengal 
Tenancy Act,] A number of tenants were joined 
as defendants in a proceeding for settlement of 
rents under s, 104, cl. 2 of the Bengal Tenaucy 
Act, aud an appeal preferred by the landlords 
I under .s. 108, cl. 2. from the Revenue Officer's- 
; decision, making all or ne.ariy all the tenants 
: respondents. The appeal w’as dismissed by tjie 
Special Judge, on the ground that as many Court- 
fees of Rs. 10 each as there were tenants defend- 
ants had not been paid, and the appellants pe- 
titioned the High Court to set aside the order- 
under s. 022 of the Civil Procedure Code: — Hcdd. 
by a Full Bench, that the Local Government acted 
within the powers conferred by s. 189, cl. 1 of the 
Bengal Tenancy Act, in making Rule 25 of Chap. 
AH of the Government rules under the Act by 
which the landlord was authorisedHo join as de- 
fendants, several defendants in one application 
for settlement of rents ; — TMd, also, that the 
decision of the Special Judge did not dispose of 
any question relating to i'aluatio?n far less of 
any question relating to the valuation of a 
rnhit, and the decision was not final under s. 12 
of the Court-Fees Act: and that tlie proceed- 
ings in this case could not properly be regarded 
as a suit, and neither Art, 17, el. vi of Sch. II,. 
nor s. 17 of the Court- Fees Act was applicable. 
The memorandum of appeal was nothing more or 
less than an application subject to one Court- 
fee of eight-annas only under Art. 1, cl. {h). 
Part II of Sch^^II of the Court-Fees Act. The 
case of Petu Wiorai v. Ram Khelaiimn Ball 
BJiuJtut, I. L. R. 18 Calc. G67, was wrongly decided. 
L7PADHYA ThAKOR V. PERSIDH SiXGH. 

[23 Calc. 723 

2S,—Oou?BPees Act ( F// of 1870), Sch,. I— 
Relief in respect of costs — Distinct relief.] AVhen. 
apart from, and independently of, any other reliefs^ 
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(2) APPEALS — concluded, 

which an appellant seeks in an appeal from a 
decree, he seeks distinct relief on the ground that 
by the decree under appeal, the costs of the parties 
in jihe proce^ings which terminated with th5 
decree have not been properly assessed or appor- 
tioned, the value of such distinct relief shoutd be 
reckoned as part of the subject-matter in dispute 
for the purposes of the first schedule of the ^Sourt- 
iiiees Act. In re Makki ; In re Eaman. 

[19 Mad. 350 

VARIANCE BETWEEN PLEADING 
AND PROOF. 

/SiY Appellate Court — Exercise of 
Powers in various Cases— Plaint. 

[19 Bom. 303 

See Hindu Law — Custom — Inheri- 
tance. 

[21 Bom. 110 

See Hindu Law" — Partition — Parti- 
tion OF Portion oi.’ Property. 

[18 Bom. 611 

See Hindu Law^-Partition — Eight 
TO Partition — Pcrchaser from 
Co-parcener. 

[20 Mad. 243 

Sec Plaint— Amendment op Plaint. 

[22 Calc. 752 

[19 Bom. 303 

See Relief. 

[19 Bom. 323 

See Right of Suit— Co-sharers. 

[18 Bom. 611 

1. — Cevune of action set 07it in plaint — Buvdeyiof 
proof— Civil Procedure Code (1882), s, 50 — Suit for 
redemption of ^nortgage.'} A plaintiff is only en- 
titled to succeed upon the cause of action alleged 
by him in his plaint. So, where plaintiffs came 
into Court pxlieging a mortgage of the year 1854 
made by their predecessor iu title in favour of the 
defendant and seeking to redeem the mortgage of 
1854, and it was found that the plaintiffs had fail- 
ed to prove the mortgage of 1854, it was held that 
the plaintiffs were not entitled in that suit to a 
decree for redemption of other mortgages which 
might be found to subsist between the parties, 
but which formed no part of the cause of action 
upon which the plaintiffs came into Court. Read 
V. Broion, L. R. 22 Q, B. D. 128 ; Mnrti v. Bhola 
Ram^ I. L. R. 16 All. 165; Salima Blhi v. Muham- 
mad, I. L. R. 18 All. 131 ; Ratan Knar v. Jiivan 
Singh, I. L. R. 1 All. 194 ; Pavnuinand Mlsr v. Sahib 
All, I. L. R. 1 1 All. 4.38 ; Zingari Singh v. Bhagioan 
Singh, Weekly Notes, All. (1889) \ ] Krislma Pillai 

y. Rangasanii PlUai, I. L. R. 18 Mad. 462 ; Govind- 
rav Bcshuuihh v. Ragha^DeshmnJih, I. L. R, 8 Bom. 
.543 ; and Eshenclmnder Singh v. Shamcwlniy'n 
Bhutto, 11 Moo. I. A. 7, referred to ; Lahshman 
Bhisaji Sirselmr v. diari Binhar Besai, I. L. R. 
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AND PROOF- continued. 

4 Bom. 584 : and Climaji y. Sahharam, I. L. R. 

; 17 Bom. 365, dissented from. Sheo Prasad t. 
Lalit Kuar. 

' [18 Ail. 403i 

2. — Mortgage sued on not proved — Admissior 
by defendants of mortgage right. — Right of re- 

: demjition.'] Tine plaintiff sued to J*edeem a kanour- 
\ of 1859. The lianom was not proved, but it 
; appeared that the defendants in possession had in.' 

' various documents admitted that they were liamom - 
dars under the plaintiff’s predecessor in title. 

' The Subordinate Judge held that the hanom to- 
: w^bich the admissions related could not have been- 
executed before 1823, which was less than sixty 
years from the date of some of the adrais%ioiis, 

; and he passed a decree for redemption ; — Held . 

that the plaintiff having failed t6 establish the 
I luinoni on which the suit was based should non 
I have been allow^ed to fall back upon some other 
: as to which the defendants had made the admis- 
, sioDs in question. Krishna Pillai v. Ranga- 
i SAMI Pillai, 

[18 Mad. 462; 

3. — AJortgage sued on inadmissible in evidenee- 
: for leant of registration — Secondary evidence — In- 
admissible mortgage, consolidating tieo 'prior morf- 

i gages— Rede nipt ion, R ight of — Decree to redeem 
\ 'prior mortgages.'] In a suit to redeem a. mort- 
! gage of 1867 which had been lost and admittedly 
■ had not been registered, it appeared that it had, 

; been executed in consolidation of two prior mort- 
! gages, dated 1856 and 1S60, respectively : — Held 
i that the plaintiff was not entitled to a decree on 
: the footing of the unregistered mortgage w^hich 
I could not be proved, but that he was entitled to 
; redeem the two previous mortgages if they w^ere 
found to be genuine and valid. Arumugam 
' Pillai v. Periasami. 

; [19 Mad. 160 

^.—Suit for erclusiee possession — Joint oioner- 
ship proved at hearing — Procedure.] Exclusive 
possession can only be awarded on proof of ex 
elusive title. If a case not alleged by ihe plaintiff 
is disclosed in the evidence, the Court can allow 
I it to be set up, provided a specific issue is raised 
on it, and :^he defendant is given an opiportunity 
' of meeting it- Parahsram v. Mira,ji. 

[20 Bom. 569 

5. — Suit for esoelusive gjossession — Proof f 
hearing of joint oimiershlp — Procedure.] The 
plaintiff sued for possession of certain land. 
The lower Court held that the land was the joint 
property of the plainDiff and defendant, but fitiu- 
ing that the plaintiff liad been in exclusive 
possession allowed his claim and gave him a 
decree. On second appeal, held, that exclusive 
possession could not be awarded unless exclusive 
title was proved. On plaintiff’s application, which 
was not opposed by the defendant, the decree of 
the lower Court was varied, and the plaintiff was 
awarded joint possession of the property in suit. 
Nana v. Appa. 

[20 Bom. 627’ 



( i;i04 ) 


(^i:iu3 ) DIGEST OF CASES. 


VARIANCE BETWEEN PLEADING 
AND PROOF— 

6 —lltlief granted on a different ground from 
■‘-.hat asked ftir—yosseuiim. Suit for.] _ Pliuntiffs’ 
suit was tiiat tliey were co-owuers with B ot a 
certaiD property as members of a joint-farnily 
under the Mitaksbara law; that after B's death, a 

auuas’ share of the property was registered 
.under the hand Registration Act in the name of 
A, the mother of B, although the plaintiffs were 
the owners in possession, and A was entitled only 
to maintenance; that a gift was made of l.| 
aunas^ share by A to her daughter and daughter s 
SOD, without right, and the donees having granted , 
a zvripesltgi lease in respect of that shaie, the i 
.s?iriue6'Ayi^a7'.S' took possession thereof. The plain- j 
tiffs, accordingly, prayed for recovery of posses- 1 
Sion by establishment of their alleged right of 
ownership, or. in the alternative, for a declara- 
tion that they were reversionary heirs to the estate 
of B, and. as such not bound by the gift aud the 
.ziiripeshgi lease aforesaid, -i died during the pen- 
dency of tlie suit. It w'as found that pi ai 'tiffs 
were not co-owners wdth B as alleged ; but tbat, 
.as reversionary heirs, they became entitled to 
possession upon *4 ’7? death after the institution of 
■the suit:— ifeW, that 0 - the plaintiffs had claimed 
to recover possession in the suit, and as A died 
before the case was taken up for trial, the plain- 
tiffs were entitled to the relief, although they 
asked it on a ground different from that on which 
they recovered judgment. Rasul Begum 

RAM SURUN Singh. 

[22 Calc. 589 

• 7 , Suit for arrears of rent — Failure of plain- 

tiff to prove alleged inite of rent — Ascertainment 
af proper rate-Daty of Court— Form of decree, \ 
In a suit for arrears of rent at certain alleged 
■ rates in which the plaintiff fails to prove the 
rates alleged by biiii, it is not the duty of tbe 
■Court to ascertain what were the fair rates, unless 
■it is asked to do so. The case of Punnoo Singh v. 
NirqUn Slnoff I. L. R. 7 Calc. 298, doe.s not lay 
down a contrary rule. Rash Dhauy GoPfi r. 

Kh.konSi.gh. r24 Calc. 433 
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See Hereditaky Offices Act. 

See Seevicb Tenure. 

[18 Bom. 

‘VATANDAR/’ MEANING- OF. 


22 


See Hereditary Offices Act, s. 4. 

[21 Bom. 787 

VATANDAR AND DEPUTY, AGREE- 
MENT BETWEEN. 

See Hereditary Offices Act, s. 7. 

[18 Bom. 752 

VATANDARSACT (BOMBAY ACT III 
OF 1874). 

See Hereditary Offices Act. 


VENDOR AND PURCHASER. Col, 

]. Breach of Covenant ...1304 

2. Conditional Sales ...1,304 

3. Completion of Transfer ...1305 

4. Consideration ...1306 

- . 5 . Fraud C.^ ...1306 

6. Invalid Sales ...1,306 

le. Notice ...1307 

8. Purchase Money aud other Payments 

by Purchaser ^ ...1307 

9. Purchasers, Rights of " ^ ..,130$) 


10. Vendors, Rights and Liabilities of ...1310 

See Attachment — Subjects of At- 
tachment-Debts. 

[16 AIL 286 

See Benami Transaction — General 
Cases. 

[19 Mad. 60 

See Broker. 

[20 Bom. 124 

See ILlsement. 

[18 Bom. 382 

See Hindu Law— Alienation ~ Alie- 
nation BY Father. 

[20 Mad. 354 

See Jurisdiction of Civil Court- 
Registration OF Tenures, 

[19 Bom. 43 

See Limitation Act, Art. 131. 

[19 Bom. 140 

, See Limitation Act, art. 144— Im- 
moveable Property. 

[19 Bom. 43 

See Registration Act, s. 17. 

[18 Bom. 13 

See Registration Act, s. 50. 

[18 Bom. 355 

(1) BREACH OF COVENANT. 

1, — Breach of covenant for title— ‘Pleasure of 
damages,'\ A purchaser evicted from his holding 
is entitled to recover from a vendor who has 
guaranteed his title the value of the land at the 
date of the eviction. NagaRDAS Saubhagyadas 
V, Ahmedkhan, 

[21 Bom. 176 

(2) CONDITIONAL SALES. 

2, ~-Sale loith suhveguent agreement for re-pur- 
chase— -Mortgage hy conditional sale — Suit for 
pre-emption— Limitation. On the 6th of June, 
1887, one R K sold a certain zemindari share to 
8. On the 18th of May, 1888, B brought a suit 
for pre-emptiou of that share. Feuding the suit, 
on the 6fch of July, 1888, the vendor, the vendee, 
and the pre-emptor, entered iuto an agreement, 
by which the vea<iee, recognizing the pre-emptive 
right of the plaintiff, agreed to re-transfer the 
property to the vendor or the pre-empbor on pay- 
ment by either of them on Oie full moon of Jeth 
in any year of the price paid by him. On the 
20th of June, 1891, the veudo?, affieodiug to treat 
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VENDOR AND PUROHASBR-c^/i!?iww^^^. 

(2) CONDITIONAL SkL^^S-^eofwludcd. 

the transaction of the 6th of June, 1887, as a 
mortg-age, made an application purporting to 
be under s. 83 of the Transfer of Property Act, 
accompanied A>y payment of the price of tbe 
prcTperty into Court, and prayed for redemption. 
The vendee refused to take out the money iiepo- 
sibed by the vendor ; and subsequently, on the 
13th of November, 1891, B K applied for repay- 
ment to him of the said money, stating that he 
■wished the vendee to remain in possession, and 
asking that the agreement of the 6th of July, 
1888, might be considered null and void. On the 
1st of September, 1892, one E S filed a suit for 
pre-emption of the said property : — Held, that the 
original transaction of the 6th of June, 1887, vras 
an out-and-out sale, and was not, and could nob 
be, by the subsequent agreement between the 
parties, turned into a mortgage by conditional 
-»ale ,* and in consequence that the suit brought 
by A 5 was barred by limitation. liAM Din v. 
Kang Lal Singh. 

[17 AIL 451 

(3) COMPLETION OF TRANSFER. 

3 . — Sale of vnmoi'caMe ])ro;perty — Trimsfer of 
Pvoiyertif Act (/ V of 1882), s*. b4:—Eelive7‘y (f pos- 
session — Ilegistration of sale-deed.'l Registration 
of a sale-deed constitutes a sufficient delivery of 
the deed to pass the interest in land contained 
therein. Navain Ghunder Ghiivkerhntty v. Data- 
ram, I. L. R, 8 Calc. 597, followed. Ponnayya 
Godndan V. AIuttu Goundan. 

[17 Mad. 146 

•4. — Bale of immoveahle property — Transfer of 
Property Act {I V oflSii2), s.54: — Dtlirery of posses- 
sion u 7 ideT deed of sate unregistered, ichere registra- 
tion is optional — Delivery of property — Share in a 
tank — Begistratlon Act (iPi of 1887), ss. 17 ayid- 
18 — Intention of parties — Question of fact — 
Second appeal.'] The defendants purchased a share 
in a tank in 1884, and the consideration being of 
a less amount than Rs. luO and registration there- 
fore optional, ^the deed of sale was unregistered. 
In 1886 the praintiff purchased the same share 
from the same vendor under a registered deed of 
sale. It was found on the facts that the plaintiff 
purchased with notice of the defendants’ previous 
purchase, and that the defendants had possession 
of the purchased share from the date of their 
purchase : — Held (on appeal under the Letters 
Patent of the High Court; by I'revelyan, J., up- 
holding the decision of Beverley, J. (Hill, J., 
dissenting), that the possession obtained by the 
defendants was a sufficient ‘’delivery of the 
property ” within the meaning of s. 51 of the 
Transfer of Property Act. Mahlian Lall Pal v. 
Banka JBehari Ghose, 1. L. R. 19 Calc. 623, re- 
ferred to. Per TREVELYAN, J.— It IS not neces- 
sary that there should be any formal making over 
of possession. Per Hill, J. — When the owner 
of immoveable property of a value less than 
Rs. 100 has executed to the intending buyer an 
instrument purportiug^to transfer the ownership 
of the property, aud the instrument has nob been 
registered, but the intending buyer has been 


VENDOR AND PURCHASER — continned.- 

(3) COMPLETION OF TRANSFER-^?^?2c?w^M. 

placed in possession, the effect to be attributed 
to the delivery of possession depends on tbe in- 
tention of the parties, which is a question of fact 
that cannot be determined on second appeal, 
Gunga Narain Gore v. Kali Churn Goala, 

[22 Calc. 179 > 

(4^ CONSIDERATI(7N. 

5. — Sale of sir land with covenant to relinrjuish 
ex-proprietary rights — Ann- performance of illegal 
Lurntraet — Suit to recover consideration-money l\ 

A deed of sale which purports bo convey to ven- 
dees the ex-proprierary rights of the vendors in 
sir lands, is an illegal contract and void as being 
in violation of ^s. 7 and 9 of Act XU of 1881, 
Where, therefore, along with some zemindari’land , 
certain sir lands, w^ere sold, and th^; vendors pur- 
ported by their sale-deed to reliuquish their ex- 
proprietary rights in the sir lauds, bub failed to 
put the vendees into possession of either the 
zemindari or the sir lauds, it was held that the 
vendees could not recover from the vendors, as- 
compensation, tbe consideration money which 
they had paid in respect of the sir lands. Bhik- 
HAM Singh R. Har Prasad. 

[19 All. 36 

5) FRAUD. 

6. — Fraudulent misrepresentation — Sale of 
immoxeahie property ~ Misdescription of area sold 
— Suit for damages — Nature of proof required.^ 
A purchaser of certain immoveable property sued 
his vendors to recover compensation or damages 
on account of a deficiency in tbe actual area of 
land pure"' used by him as compared with the area 
stated in his sale-deed. There was no covenant 
in the sale-deed to make compensation in case of 
misdescription : — Held, that the plaintiff in order 
to succeed must make out a fraudulent misrepre- 
sentation which he accepted as true, and which 
induced him to enter into the contract, and 
which caused him damage. Derry v. Peek, L. 
R. 14 Ap. Gas. 387, referred to. Abdullah 
Khan r. Abdur Rahm an Beg. 

[18 All. 322 

(6) INVALID SALES. 

7-—Tru^. Act (7/0/1882), 5. ^\-~Specific Relief 
Act (^1 of 1877), s. 27 — Purchaser with notice of 
prior contract to sell.] In a suit lor laud it ap- 
peared that the plaintiff had obtained a registered 
sale-deed, comprising the property in question, fronx 
defeu'iants Nos, 1 and 2 who had already (to the 
plaintiff's knowledge) contracted to sell it to 
another, and that the plaintiff had paid no consi- 
deration for the sale-deed, which in fact repre- 
sented a collusive transaction entered into to de- 
feat the prior contract: — Held, that the plaintiff 
was not entitled to recover. Namasivayam 
P iLLAI V, NeLLAYAPPA FILLAI. 

[18 Mad. 43 

8. — Execution of sale -deed without consideration 
— Subsequent transfer for value — Transfer of Pro- 
perty Act [TV c/1882), s. 64.] In a suit for land, 
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(6) INVALID SALES— | 
ifc appeared that iu 1887, _1 had executed iu | 
favour of a registered conveyance of the land ' 
in question, which purported to be a sale-deed, 
but that no consideration was in fact paid ; and 
that A, who had retained possession, sold and 
delivered the laud to G and 2), and that they then 
discharged a mortgage which was to have been 
paid off by BT In the interval between the two 
transactions above referred to, the plaintiff bad : 
purchased the land from JJ. and he now alleged 
that the persons in possession had executed a rent 
agreement, in f ict found to be a forgery, under 
the terms of which he clakned to eject them: — , 
that the plaintiff’s claim, founded on the ; 
transaction of 1837, did not prevail against G and 
I). *6ang-u Avvau - y, Cumarasami Mudaliar. 

. [18 Mad. 6i 

(7) NOTICE. 

'9, — S(Ui' hfj landlord .^uhjeet to ritjhta of ten- 
-natr —Notice to purchaser of rights — 2ynlt />// ten- 
ants to enforce rights against purchaser — Llinlta- 
tlon.'] In 1806 the East India Company granted i 
a village to A, subject to the ryots’ cusbomaiy ; 
rights and privileges which were embodied in j 
Regulation I of 1808, but the deed of conveyance ' 
v/as not passed until 1 8 1 9, and it was then executed 
’ to the executors of ji who had died iu the mean- 
time. This deed made no reference to the rights 
and privileges of the ryots. In 1868 the defend- 
■Ant purchased the village from its legal owners. 
In 1889, plaintiffs sued defendant for themselves 
and on behalf of the other ryots of the village 

• to enforca their rights. The defendant pleaded 
that as the deed of conveyance of iSlO made no 
■mention of these rights, he was not bouud by 

• them ; — field, that as at the time of the convey- 
ance of the village to the defendant, the lands 
were in the ooeupatiou of the ryots, the defend- 

.ants ought to have made inquiry as to their j 
rights. Having failed to do this he was bound 
by the rights of the tenants as much as if they 
had been specially mentioned in the conveyance 
to him. Alanoharjl Sorahjl v. Ilongseoo, 6 Bom. 
H. C. Rep. 69, followed : — lleld^ also, that as 
there had been no denial of plaintiff’s rights un- 
til shortly before the suit, it was nob barred by 
limitation. Ahmedrhoy HabibbhiSy c, Bal- 
KRISHNA MUKUXD. 

[19 Bom. 391 

(8) PURCHASE- aiONEY AND OTHER PAY- 
MENTS BY PURCHASER. 

10. — Deposit htj ptiYchaser under contract — Con- 
.tract going off through default of purchaser — 
Vendor's right to retain deposit. 1 Held that where 
a contract for sale goes off by default of the 
purchaser, the purchaser cannot recover any 
deposit which may have been paid by him to the 
vendor in pursuance of the contract. E;g parte 
Barren, In re Parnell, L. R. 10 Ch. Ap. 512 ; and 
Home V. Smith, L. R. 27 Ch. D. 89, referred to. 
^ISHAN OHAND V, llADHA KiSHAN DaS. 

[19 AIL 489 


VENDOR AND PURCHASER- continued, 

(8) PURCHASE.MONEY AND OTHER PAY- 
MENTS BY PURCHASER— 

11. — Unsuccessful denial of contract hg defend^ 

i^nt — Dismissal of suit hg for specijic 

performaneG for •not-pagment of flidhalance offthe 
cons Iderat ion- nioneg irlthln the sti p nlated period — 
ItdgJit of jylalntlf to return of deposit of the part 
of the conslderatlon-moneg paid, where specific 
■performance Is refused — Egultg aaul good conseienee 
— Bengal, N.- IF. P. and Assam tdrll Courts xict 
{XII of 1887), s. 37.] In a suit for speciffc per- 
formance of a conbraefc, the defendant denied 
the contract 7/i toto. The lower Appellate Court, 
while finding- that there was a contract between 
the parties, refused to grant specific performance 
on the tgrouud that the plaintiff failed to pay 
tiic balance of the consideration money on the 
stipulated day, but made a decree for the refund 
of the depo.sifc. On appeal by the defendant t(^ 
the High Court, hedd, that inasmuch as the^ 
defendp.nt unsuccessfully denied the contract 
In toto, and as there was no repudiation of the 
contract by the plaintiff] he (the plaintiff) was 
entitled to a refund of the deposit made by him. 
ALOKE81H DaSSI V. HaRA CHAXE DaSS. 

[24 Calc. 897 

12. — Contract to gourchase propertg in canton- 

m,eut — Rights of (xocernment in such propertg — 
Contract making no menfio}b of Government rights 
— Knowledge of purchaser — Suit hg purchaser for 
specijic performance or return of ea rnest-moneg — 
Earnest-moueg when rcpayahle — Amendment of 
■plaint so as to clahn refund tf earnest- vtonegA 
On October 12th, 1887, the first defendant exeen- 
ted the following agreement in favour of plaintiff 
with respect to certain property situated in the 
Poona Cantonment : I have agreed to sell to 
you . . . both my bungalows described above, 

including the sites and buildings, together with 
the compounds, rooms for servants, stables, out- 
houses and I have thi.s day received 

from you Rs. 5,000 as earnest-money. After the 
sale-deed in regard to the said bungalows is 
executed, I will get them transferred to your name 
in the Brigade-Major’s office.” On the same day 
the first defendant received from the plaintiff 
Rs. 5, ,000 as earne.st-money. A notice of the 
proposed sale was published iu the newspapers, 

■ upon which the Poona Cantonment Committee 
' wrote to the plaintiff stating that Government 
I possessed certain rights over the property. Plaiu- 

■ tiff then demanded that the first defendant should 
! obtain from Government and transfer to him a 
j full and complete title iu the property. The 

defendant refused, and prepared a draft deed 
transferring the ordinary cantonment tenure, 
which was a mere occupancy, and sent it to 
plaintiff. Plaintiff declined to accept it, and 
brought this suit to compel the first defend* 
ant to execute a deed traiisf erring to him 
a fall and complete title for possession of 
the property, and for rent and damages. 
Although apparently not ^arising upon the plead- 
ings. an issue was raised by the parties as to 
whether by his conduct the plaintiff had forfeited 
his right bo have the earnest-money returned to 
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(8) PURCHASE-MONEY AND OTHER PAY- 
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liim. This issue was, however, struck out at the 
trial by the Subordiuate Judge, -who also refused 
to a^low the pl'^ut to be amended by iuserting t? 
•claim for the repayment of the earnest-money, on 
the ground that it would change the character of 
the suit from being one based on the contract of 
the 12th October, 1887, into a suit based on tb« fact 
tkat there had never been a contract at all between 
the parties. He dismissed the suit. The plaintiff 
■appealed and contended that the contract was 
that the defendant should give au absolute title 
to the property, and that as he was unable to 
•carry out this contract he should return the 
earnest-money to the plaintiff. EeJ-d (1) upon 
the evidence, per FAUf£,A,N, C. J., and Folton, 
Jardine and Ranade, JJ. (Candy, J., dmen - 
that the knowledge that the property 
1 )^ question was held upon cantonment tenure 
was not brought home to the plaintiff, and that 
the Court could not impute such knowledge to 
him ; that the terms of the contract itself were 
calculated to induce the plaintiff to believe that 
the defendant was selling not a mere revocable 
license to occupy the laud, but the laud itself, 
the defendant agreed to sell tlie land, and, 
having done so the onus lay upon him to show 
not only that he intended to sell only cantonment 
occupancy rights, but also that the plaintiff 
understood that he was purchasing the same. 
(2) That the defendant being in default, and 
being unable to give the title contracted for, 
should return the earnest- money bo the plaintiff: — 
(by the Full Bench), that the amendmeut 
'of the plaint so as bo make it include a claim for 
t/he refund of the earnest-money ought to have 
‘been allowed, although not asked for until a late 
stage of the case. The right to specific perforni- 
tince of a contract, or, in the alternative, to a 
return of the earnest-money, should be determiued 
in one and the same suit, and the plaintiff failing 
to obtain a decree for specific performance should 
not be driven to a separate suit bo recover back 
his deposit, if'^he is entitled to relief iu that 
form. The circumstance that a purchaser is not 
entitled to specific performance is by no means 
conclusive against Ids right to a return of the 
deposit. If, having regard to the terms of the 
contract, he is justified in refusing to accept 
the title, which the vendor is able to give, he is 
entitled to a refund of the deposit. Ibrahim- 
BHAr r. Fletcher. 

[21 Bom. 827 

(9) PURCHASERS, RIGHTS OF. 

13 . — Right to rescuul sale — Ooneealment _ of 
defect in t it le^ Transfer of Property Act {IV of 
1882), s, 55 — Meaning of -words " -mater lad defect 
in property f] The expression material defect 
iu property ” in s. 55 of the Transfer of Property 
Act (iV of 1SS2), includes a defect in the title 
to an estate. Such a defect, if concealed by the 
vendor, gives the purchaser the right bo rescind 
the sale. EssA SullemIn v , Davabhai Parma- 

N AND AS. 

, [20 Bom. 522 


VENDOR AND PURCHASER-cu?i6d«^7d^. 
I (iO) VENDORS, RIGHTS AND LIABILITIES OF. 

! 1^,— Parch asc'-nioney ^ Suit Vy vendor to recover — 

Xon-veglstratlon of Ijomls glren for purchase- 
vioney of land.] The defendants purchased land 
from the plaintiff, and gave bonds for the pur- 
chase-money. These bonds were not registered, 
and were therefore not admissible in evidence : — 
Held, that the plaintiff, as vendor, was under no 
necessity to rely,on the bonds in or/^er to establish 
a charge on the property sold in respect of the 
unpaid purchase-money. Unpaid parchase-mouey 
is a charge oa the property in the hands of the 
vendee, and the claim to enforce id falls under 
Art. 182, Sch. II of tl^e Limitation Act. Vie- 
CHAXD Lalcuand V . Kemajt. 

[18 Bom, 48 

VBRDIOT OF JURV. Col, 

1. General Cases ...IBK) 

2. Power to Interfere with Verdicts ...1311 
See Acquittal. 

[22 Calc. 377 

See Appeal in Ouiminal Oases— Prao* 
TICE AND Procedure. 

[21 Calc. 955 
See Criminal Proosedincs. 

[20 Mad. 445 

(1) GENERAL CASES. 

—Special verdict — P rimlnal Procedure Code 
(1882), Ay. 298 and ‘dO'd— 'Diity if Sessions Judge.'] 
The accused was tried for rape. The jury, after 
considering their verdict, announced through 
their foreman that the accused did the act 
with consent.” The Sessions Judge thereupon, 
without requiring them to reconsider their verdict, 
or giving them any fresh directions, asked 
them, whether they found the accused guilty or 
uot guilty. The jury again retired and brought 
iu a verdict of guilty, upou which the Sessions 
Judge sentenced the prisoner to rhree years, 
rigorous imprisonment : — Held, reversing the con- 
viction and sentence, that the first verdict of the 
jury being a special verdict, and there being no 
real ambiguity about it, the Sessions J ndge was 
bound under .s. 302 of the Code of Criminal Pro- 
cedure (Act X of 1882) to record the verdict and 
apply the law thereto : — Held.vtX^o, that the second 
verdict could not be sustained, as there was 
nothing to show that the Sessions Ju lge gave the 
jury any fresh directions, or explained to them 
that a finding that the woman had consented was 
tautamonnb to an acquittal, Queen-Empress l\ 
Madhavrao. 

[19 Bom. 735 

2 . — Special -card i c t~~M arder — 0 alp aide h o m i - 
cide — Crave and sadden provocation — Loss of 
self-control — G rimlnal Procedure Gode (I8S2), 
s. 238.] The accused was tried for murder. The 
first verdict of the jury was guilty of murder 
under grave and sudden provocation.” The 
Sessions ' Judge told the jury that it was their 
diuty, after considering the question of provoca- 
tion, to return a simple verdict of guilty or nob 
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VERDICT OF JURY—^u> n.t hull'll. ^ 

(I) GEJTERAL CASES— 
guiltj. The jury, therefore, brought iu a secou 1 
verdict of “ not guilty.’ The Judge, considering i 
this verdict to be perverse, referred the case to ; 
the High Court under s. 307 of the Code of j 
Criminal Procedure (Act X of 1882) : — Tlehi, i 
that the direction given to the jury after the j 
first verdict vt^as wrong, as the case fell under | 
s, ^238 of the (h’iminal Frocedure^Code (Act X of j 
1882). Although the charge was only oue of | 
murder, the jury had a right to bring in a verdict j 
of culpable homicide, if there was grave and i 
sudden provocation so as to deprive the prisoner I 
of the power of self-control : — Helil, also, that the j 
jury were not bound to ffnd a simple verdict of j 
guilty or not guilty. They might have found a j 
special verdict, or findings on matters of fact to : 
whihh the Judge applies the law; — Tleld^ also, , 
that the fi rsbf verdict was a verdict of murder, as | 
the jury did not find that the provocation had , 
destroyed the power of self-control. It is not a ! 
necessary cousequeuce of anger, or other emotion | 
that the power of self-control should be lost, j 
Except where unsounduess of mind or real fear of } 
instant death is proved, the pressure of temptation | 
is no excuse for breaking the law. QaEBN-EM- i 
PRESS V. DeVJI GOVIND.TI, i 

[20 Bom. 215 ; 

(2) POWER TO lOTERFERE WITH VERDICTS. 

3. — Ot'iimjial 77iisa,v2)vo2?rlatioii — Charge of iniS' 
approjyriation of sj^ecijic of ononeif — Form of 

charge — Eciclence of general dejieiency — Criminal 
hr each of trust — Penal Code, s. 409 — Practice — 
New triall] The accused was charged with abet- 
ting the offence of criminal breach of trust com- 
mitted by the Nazir of the Small Cause Court at 
Poona. The accused was a harhin in the Nazir's i 
office, and it was his duty to keep the accounts of i 
moneys received in the office from judgment- i 
debtors, and of moneys paid out to decree-holders. ; 
He was charged with abetting the misappropria- ; 
tiou of three sums, viz.., Rs. 20 ou the I9th Novem- | 
her, 1885, Rs. 45 on the 23rd November, 1885, and ! 
Rs, 10 on the 26th June, 1886. As to the first ; 
sum, it was alleged that an instalment of Rs. 25 ; 
due under a decree had been paid into the Nazir’s ■ 
office by a judgment-debtor on the 19th November, j 
1885, bub the accused had entered in the office | 
day-book only Rs. 5, thereby enabling^ihe balance 
of Rs. 20 to be misappropriated. It appeared, 
however, that a sum of Rs. 25, being the instal- 
ment due to the decree-holder under the above 
decree, had been in>^due course paid out to him 
on the 4tb. December, 1885. As to the second 
sum of Rs. 45, it was alleged that a sum of Rs. 50 
had been paid in, but only Rs. 5 had been enterel 
by the accused, the balance being misappropriated. 

It appeared, however, in this case also that the 
full amount of the instalment, viz., Rs, 50, 
had been duly paid out to the decree-holder a 
few days after its receipt. As to the third sum, 
it was alleged that the total receipts entered in 
the book on the 26ch June, 1886, were Rs. 65, bub 
the figure entered as the total was only Rs. 45, 
and that the balance of Rs. 10 had been misappro- 
priated. The jury found the accused guilty on 


VERDIOr OF 

(2) POWER TO INTERFERE WITH VERDICTS 

— continued, 

all three charges. On appeal by him, it was con- 
tended, that there was no evidence of the miS' 
(-appropriation of the specific sums in respect of 
which he was charged. There evidence '^of a 
genpr.al deficiency ; bub there was no evidence 
that these specific sums formed part of that deh- 
ciency. Oil the contrary, the evidence showed 
that the instalments paid into the office had been 
duly paid out bo the persons to whom they were 
payable :—lldd, that the jury having had the facts 
brought to their notice, their verdict was final, 
and the High Court would nob interfere with the 
verdict. The provisions of s. 167 of the Evidence 
Act (I of 1872) apply to criminal trials by jury. 
Wheu part of the evideuce. which has been al- 
lowed to go to the jury, is found bo be irrelevant 
and inadmissible, it is open to the High Court in 
appeal either to uphold the verdict upon the re- 
maining evidence on the record under s. 167 of 
the Indian Evideuce Act (I of 1872), or to quash 
the verdict and order a retrial. Tne law, as set- 
tled. in England by the Cfieen v. Glhson. L. R. 18 

Q. B. D. 537, and as stated by the Privy Council 
in Malchi v. Attovncih General of New South 
Wales, L. R. (1894) A 6. 57 (69,70), with reference 
to the granting of new trials where evidence has 
been improperly admitted, does nob apply to India. 

! W’afadar Khan v. Qaeetu Empress, I. L. R. 21 Calc. 
955, nob followed. Queen-Empress r. Ram- 
CHANDRA GoVIND HaRSHE. 

[19 Bom. 749 

4. — Special verdict — Murder — Culpahle homl- 

I cide— Grace and sudden 'provocation — Loss^^of 

I self 'Control — Criminal Procedure Code (1882), 

, 9 . ,lj07 — High Court's power of interfering lulth the 
verdict of a jury,'] The accused was tried for 
murder. The first verdict of the jury was “ guilty 
of murder under grave and sudden provocation.” 
The Sessions Judge told the jury that it was their 
duty, after considering the question of provoca- 
tion, to return a simple verdict of guilty or not 
guilty. The jury, therefore, brought in a second 
verdict of “ not guilty.” The Jufige, considering 
this verdict to be perverse, referred the case to 
the High Court under s. 307 of the Code of Crimi- 
nal Procedure (Act X of 1882) '.—'Held, that the 
High Court will nob interfere with the verdict of 
a jury unless it is shown to be clearly and mani- 
festly wrong, A verdict ought to be considered a 
proper and not a perverse verdict if it is one 
which reasonable men might find on the facts in 
evidence. Queen- Empress v. Dnda Ana, I. L. -R. 
16 Bom, 452; and Queen- Empress v. Maganlal, I. L. 

R. 14 Bom. 116, followed. Queen-Empress v. 
Deyji Govindji. 

[20 Bom. 21B 

5. — Criminal Procedure Code (1882), ss. 297 
and 423, el. [d) — Misdirection to jury — 
Allowing verdict before accused is called on for 
defence.] To allow the jury to pronounce their 
verdict before the accused is called upon to enter 
on Ms defence is a misdirection, Chough the 
Judge omits to charge the jury at all. In such 
a case.ch {d) of s. 423 of the Criminal Procedure- 
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VERDICT OP JURY — eoiiclnded. | 

(2) powi:r to interfere with verdicts 

— eonchtdecl. 

Code does not stand in the way of the Appellate 
Court’s interfering with the verdict of the jury. 
Queen-Empeesp^v. Imam Alt Khan alias Nathu *> 
Kha^. 

[23 Calc. 252 

VESTING ORDER. 

• See Insolvency— After-acquired Pro- 

perty. 

[17 Mad. 21 
[18 Mad. 24 
[19 Bom. 232 

See Insolvency — Claims of Attach- 
ing Creditors and Official 
Assignee. 

• [21 Bom. 205 

, Discharge of. 

See Insolvent Act, s. 7. 

[20 Mad. 453 

, Effect of. 

See Insolvent Act, s. 7, 

[19 Mad. 74 
[21 Bom. 319 

VILLAGE CHOWKIDARS ACT 
(BENGAL ACT VI OE 1870). 

• « See Cess. 

[22 Calc, 680 

3, — Order im-posing fine hy Suh' divisional 

Officer— Judicial order ~ Revision hy the High 
Qourt — Magistrate^ Jurlsdletlon of.'\ Where the 
collecting member of a goanchayet, constituted 
under the provisions of the Village Ohowkidars 
Act (Bengal Act VI of 1870), was fined by the 
Sub-divisional Officer of Serampore under s. 8 
of the Act for having disobeyed his orders and 
realised assessment from the villagers under the 
Act from the month of Baisakh, though the Act 
was not introduced into the sub-division till the 
month of Kartick following i — the fine 

having been imposed by a Magistrate under the 
provisions of an Act of the Bengal Council, it was 
imposed in respect of an offence ” as defined by 
8. 4 , cl. ip) of the Criminal Procedure Code, 
and' by virtue of s. 4 of Bengal Act V of 1867, the 
provisions of ss. 63 to 70 of the Penal Code and 
s. 61 of the Criminal Procedure Code were 
applicable to the fine. ^ The order of the Sub- 
divisional Officer was in its nature a judicial 
order, and was therefore subject to revision by 
the High Court. The order was had because (1) 
there was no trial ; (2) no act punishable with fine 
under s. 8 of the Act (Bengal Act VI of 1870) had 
been committed ; and (B) because the District 
Magistrate only had the power to impose the fine. 
Queen-Empress v, AshW^tni Kumar G-hose. 

[23 Calc. 421 


VILLAGE CHOWKIDARS ACT 
(BENGAL ACT VI OP 1870) — conoid. 

, SS. 48 and Q4:.—Ghauhidari Ghahrani 

layid^ Settlement of — Power of Gollector — Power of 
Oommissioner to set aside Collector's order.'] Under 
s. 48 of Bengal Act VI of 1870, a Collector can 
only settle lands with the zemindar within whose 
estate the lands lie. Section 64 of that Act does 
not empower the Commissioner to set aside an 
order passed by the Collector under s. 48. Bejoy 
Chand Mahatab Bahadur v. Kristo MohiiiM 
Dasi. 

[21 Calc. 626 

VILLAGE MUNSIP. 

See Munsif, Jurisdiction of. 

[20 Mad. 21 

VILLAGE SUTAR (CARPENTER). 

See HsRifDiTARY Offices Act, s. 4. 

[21 Bom. 733 

VOLUNTARY PAYMENT. 

See Money Paid for Benefit op 
another. 

[21 Calc. 142 
[L. R. 201. A. 160 

— Contract Act (IX of 1872), ss. 69 and 70 — 
Money paid for benefit of another — Money paid to 
protect property from sale in eececution of decree 
for arrears of reyitf] Certain immoveable property 
was inherited by S, the mother of the plaintiff, 
from her husband, and during her tenure of it 
she alienated it by deed of sale to the defendants. 
Ndied in April, 1890, and the estate then devolved 
upon the plaintiff, an only daughter (there being 
no male issue). In 1890, the property in posses- 
sion of the defendants was, at the suit of a 
person who was the landlord, ordered to be sold 
together with otlier properties of the defendants 
for arrears of rent, due in the lifetime of S. and 
to prevent the sale the plaintiff paid the amount 
of the decree. In a suit for possession of the 
property and for a refund of the sum paid by the 
plaintiff to stop the sale, the defendants claimed 
an absolute interest in the property, but the 
Courts below found that the alienations by S to 
the defenda: 9 ts were not made for legal necessity 
and were therefore invalid: — Held, that the pay- 
ment made by the plaintiff was not a voluntary 
payment, bub was one whioh she was entitled to 
recover from the defendants. It being a ques- 
tion at the time whether the property belonged 
to the plaintiff or to the defendants, the payment 
to stop the sale was one in which the plaintiff 
was interested sufficiently to bring the case 
within s. 69 of the Contract Act. Section 70 was 
also applicable, as the payment relieved the 
defendants from liability to their landlord, and 
was made for the defendants, and not gratuitous- 
ly, and the defendants enjoyed the benefit of 
such payment. The principles laid down in the 
cases of Dull Ghand v. Ramkishen isingh, I. L. 
R. 7 Calc. 648 ; L. R, 8 I. A. 93 ; bmith v. 
Rinonatk Moolterjee, I. L. R. 12 Calc. 213 ; and 
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VOLUNTARY PAYMENT- ao/ieludod, 

Jugdeo Navain Singh v. Maja Singh, I. L. R. 15 
Calc. 666, were held to govern this case. Bama 
SUNDARI Dasi V . Adhar Chunder Saeikae. 

[22 Calc. 28 

VOLUNTARY TRANSFER. 

See Transfer of Property Act. s, 5o. 

, [22 Calc. 185 


VOTERS, LIST OP. 

See Calcutta Municipal Consoli- 
dation Act, s. 31. 

[22 Calc. 717 

WAGERING CONTRACTS. 

« 

See Contract— Wagering Contracts. 

[17 Mad. 480, 496 
[18 Mad. 306 
See Evidence — Parol Evidence — 
Varying or Contradicting Writ- 
ten Instruments. 

[17 Mad. 480 


WAIVER. 

See Arbitration — Awards — Validity 
OF Awards and Ground for vSet- 

TING THEM ASIDE. 

[21 Calc. 590 
[L. R. 21 1. A. 47 

See Insurance— Life Insurance. 

[23 Calc. 320 

See Jurisdiction of Civil Court- 
Foreign and Native Rulers. 

[21 Bom. 351 

See Landlord and Tenant — Eject- 
ment-Notice TO Quit. 

[18 Bom. 110 

See Landlord and Tenant — Forfei- 
ture— Breach OF Conditions. 

[20 Bom. 439 

See Limitation — Questio;i^ of Limit- 

ATION. 

[19 Mad 416 

See Limitation Act, Art. 75. 

[20 Bom. 109 

See Limitation Act, Art. 179— Order 
FOR Payment at Specified Dates. 

[21 Calc. 542 
[19 Mad. 162 

See Relinquishment of, or Omission 
TO Sue for, Portion of Claim. 

[18 Mad. 257 

See Written Statement. 

[22 Calc. 268 


WAIVBR-<-6-/U'Z^/y/6VZ. 

— Suit hy infant mltliout a next friend — Objec- 
tion not talien until case came on appeal when 
plai?itiff had attained majority — Civil Proce- 
dure Code (\SS2), s. 440.] Suit by the adoptive 
.daughter of a temple dancing yvoman deceased, 
to compel the trustees of the temple to permit 
the performance of a certain ceremony, in 
view to her entering on the duties and emolu- 
ments attached to the office of her adoptive 
motlier. The plaintiff was 17 years old at the 
time the suit was instituted, and she did notLue 
by a next friend. No objection was taken by the 
defendants, on the ground that the plaintiff could 
nob sue without a next friend, until the case cfime 
before the Court of first appeal, at which time the 
plaintiff had attained majority; — HeUCt'h.Q.t seeing 
no objection was taken to the suit on the ground 
that the plaintiff should have sued by a next 
friend, until after she had attained her majority, 
the irregularity was waived. KAMALAKSiILi:. 
Ramasami Chbtti. 

[19 Mad. 127 


WAJIB-UL-AR2S. 

See Cases under Pre-emption, 

See Waste Lands, 

[19 All. 172 

, Testamentary bequest contain- 
ed in. 

See Hindu Law— Will— Construction 
OP Wills. 

[19 AIL 16 

WARP. 

See Oases under Mahomedan Law- 
Endowment. 


WARRANT. 

, Arrest without. 

See Escape from Custody. 

•r[19 Mad. 310 

, Search without. 

See Escape from Custody. 

[19 Mad. 310 

See Opium Act, s. 9. 

[24 Calc. 691 

See Private Defence, Right of. 

[19 Mad. 349 

^ Service of. 

See Penal Code, s. 18G. 

[22 Calc. 596, 759 

WARRANT OP ARREST. 

See Jurisdiction of Criminal Court- 
General Jurisdiction. 

[25 Calc, 20 
[L. R. 24 I. A. 137 
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WARRANT OP ARRBST-c-«/i6‘Z«<7f(/. 


See Malicious Prosecution. 

[19 Bom. 485 

See Penal Code. s. H32. 

. [18 All. 243 

• See Witness— Civil Case.s— Default- 
ing Witnesses. • 

[17 All. 277 

See Wrongful Confinement. * 

[19 Bom. 72 

, Execution of. 

See Witness— Criminal Cases— Sum- 

AION I N a Wl'l' S ESSES . 

[24 Calc. 320 

, Illeg'al issue of. 

See Penal Code. s. ISO. 

[24 Calc. 320 

not in leg^al form. 

See Penal Code, s. ISG. 

[23 Calc. 896 

See Penal Code, s. 332, 

[18 All. 246 

1 . — arrant to arrest and iiiiprison-^Form of 
warrant — Service of ion r rant — Ir reg ularity — 
Defect in warrant— Foreigners, Arrest of— Act III 
of 1864, s. i> — Criini?ial Prooednre Code, a*. 491.] 
On the 3rd July, 1894, certain foreigner?, resident 
in Bombay, having been arrested by th^ Police and 
•sent to jail under warrant issued un^er ss. 3 and 
4 Act III of 1861, they applied to the High 
Court and obtained a rule nisi under s. 491 of the 
Criminal Procedure Code (Act X of 1882) and under 
Statute 31, Car. If, cap. 2 (HabeavS Corpus Act), 
calling on the Superintendent of the Jail to show 
cause why they should n t be set at liberty. A 
separate warrant was issued in the case of each of 
the foreigners in question; and all were in the same 
form. The warrant directed the person whose name 
appeared in it..,forthwith to “ remove himself from 
British India by sea,” and it further contain'=‘d 
the following words “ All officers to wffiom this 
■order may be communicated are required to see 
that it is duly obeyed, and, in the event of its 
being infringed, to apprehend and detain the said 
f ) in safe custody in the jail of 

Bombay under s. 4 of the said Act, until he shall 
be lawfully discharged therefrom,” Each warrant 
•was signed by the Secretary to G-overnmeut and 
was directed to the Commissioner of Police and 
to the Superintendent of the J slU : — Beld, that 
■the warrants were not valid warrants for the 
following reasons: — A) They were irregular in 
that they contained an order to the person name! 
in them to do a cerbaiu thing with a further con- 
ditional order for his imprisonment in the event 
■of his not doing it. There ought to have been a 
separate order to each prisoner to remove him- 
self from British India, which order should have 
been duly served upan him. Then, in case of 
his refusal or neglect to comply with its terms, 
there ought to have been a further order by the 
Governor in Council authorising his arrest and 


detention in jail, (2) The persons named in 
them were not indicated with sufficient certainty 
and particularity. The warrants contained no 
description of the persons against whom they 
purported to be directed and did not give their 
place of residence. (3) By reason of the direction 
contained in them that the persons named in 
them were to remove themselves from British 
India by sea the places motioned in .the 
warrant. The particular route to be specified 
under s, 3 of Act III of 1864 is intended to be 
a route in British India, and not a route 
I beyond the high seas. The Government has no 
I jurisdiction to direct ^person’s movements at sea 
: beyond the limits of three miles from the shore, 

! (I) Per Starling, J„ — The warrants were also 
I defective inasmuch as they bore no seal. Alter 
: Gaufman v. GqvernxMent op Bombay. 

j [iS Bom. 636 

i 

i 2.-H' "arrants issued under Act XIII of 1859 — ■ 

1 Execution outside Jurisdiction — Griminal Prooe- 
i dure Code {ISS'2), ,y. S3 — Magistrate^ Jurisdiction 
\ of —Breach of eontract of service,’] Section 83 of 
the Criminal Procedure Code applies to warrants 
hsued under s. 1 of Act XIII of 1859, and con- 
sequently such warrants may be executed ontside 
the local jurisdiction of the Magistrates issuing 
them. Queen-Emphess Kattayan. 

[20 Mad. 235 

Queen-Empress v. Muthayya, 

[20 Mad. 457 

WARRANT CASS. 

See Pardanash-n Women. 

[21 Calc. 588 


WASTE LANDS. 

, Grant of. 

Sec .Mortgags—Form of Mortgage^^,. 

[21 Calc. 882 
[L. R. 21 1. A. 96 

made cultivable. 

See Onus of Proof — Liaiitation and 
o Adverse Possession. 

[24 Calc. 250 


, Right of village to pasturage on. 

See Jurisdiction of Civil Court — 
Rent and Revenue Suits, Bombay. 

[21 Bom. 684 


JUghts if ^eriitnu ih r m respect of waste lands 

Provisions of wajlh- ul~avz as to rights of pcistu- 

raqp] that a general provision contained 

\n Q.\najiFuUarz th 2 ,t village cattle might graze 
m the waste lands of the village could not be 
3 onstrued. in the absence of any definite covenant 
DO that effect, as depriving the zemindar of his 
right to reclaim such waste lands. Ram Saran 
8rNr;a r BlRTU BiNGH. 

[19 All. 172 
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WATER. 


WIDOW — conduded. 


, Bight to use of. 

See Easement, 

[18 Mad. 320 

See Habeas Foeest Act, s. 10. 

[20 Mad. 279 


, Rights concerning. 

See Peesceiption — EASE afENTs— E ights 

CONCEENING WaTEK, 


[20 Bom. 788 

See Eight to Use of Water. 

[24 Calc. 865 
[L. R. 24 I. A, 60 


See Mahomed AN- Law— Will. 

[25 Calc. 9 
[L. R. 24 I. A. 196 
See Limitation Act, An % 120. 

[19 All. 169 

5 Lien of. 

" See Mahomedan Law— Dower. 

[16 All. 225 
[17 All. 77, 93 

Power of. 

See Mahomedan Law— Mortgage. 


[20 Bom. 116 


WATER-CESS. 

See Madras Irrigation Cess Act. 

[19 Mad. 24 

WATER-COURSE. 

, Ohstruction of. 

See Small Cause Court, Mofussil— 
J urisdiction— Damages. 

[18 Mad. 28 

WELL, RICHT TO USE. 

See Prescription — Easements — 
Rights concerning Water, 

[20 Mad. 389 

WHARFAGE. 

See Interpleader Suit. 

[18 Bom. 231 

WIDOW. 

See Domicile. 

[19 Bom. 697 

See Hindu I/AW— Adoption — Effect of 
Adoption. 

[22 Calc. 565 
[21 Bom. 319 

See Hindu Law — Adoption — Requi- 
sites FOR Adoption— Authority. 

[18 Mad. 53 
[24 Calc. 589 

See Hindu Law— Alienation — Alie- 
NATION BY Widow. 

See Hindu Law— Maintenance— Fight 
TO Maintenance — Widow. 

[17 Mad. 392 
[22 Calc. 410 
[20 Mad. 323 

See Cases under Hindu Law— Widow, 
Se6^ Mahomedan Law — Inheritance. 

[19 All. 169 


WIPE. 

See Hindu Law — Maintenance — ^ 
Fight to Maintenance— Wife. 

[19 Mad. 6 

See Husband and Wife. 

See Maintenance, Order of Criminal 
Court as to. 

[17 Mad. 260 
[20 Mad. 470 
[22 Calc. 291 

See Witness— Civil Cases — Persons 
Competent, or otherwise to be 
Witnesses. 

[18 Bom. 468 

, Removal of husband’s property 

by. 

See Theft. 

[17 Mad. 401 


WILL. Col. 

1. Execution ... 1321 

2. Attestation ... 1324 

3. Form of Will ...1324 

4. Validity of Will ^ ... 1325 

6. Revocation ... 1325 

6. Construction ... 1325 


Hindu Law — Joint Family — 
Nature of, and Interest in, Pro- 
perty\ 

[20 Bom. 316 
[21 Bom. 349 

See Cases under Hindu Law— Will. 
See Limitation Act, Art. 91. 

[23 Calc. 1. 
[L. R. 22 I. A. 171 

See Cases under Probate. 

See Trust. 

[18 Bom. 551 

, Construction o;r. 

See Costs— Costs out of Estate. 

, [21 Calc. 68a 
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continued. 

, Execution of, Question of. 

See Arbitration— Repbren^ck or Sub- 
mission TO Arbitration. 

^ [20 Bom. 238 

' > [21 Bom. 335 

See Jurisdiction — Testamentary 
Jurisdiction. 

[20 Bom. 238 
[21 Bom. 335 

of Maliomedan. 

See Receiver. 

[19 Bom. 83 

, Power to make. 

See Salsette, Law Apimmcable in. 

[19 Bom. 680 

, Registration of. 

See Registration Act, s. 35. 

[20 Mad. 254 

, Statement in. 

See Evidence Act, s. 32. 

[20 Bom. 562 

See Registration Act, s. 17. 

[20 Bom. 562 

, Suit to establish title under. 

See Certificate of Administration — 
Certificate under Bombay Regu- 
lation VIII of 1827. 

[19 Bom. 320 

, Validity of. 

See Certificate of Administration- 
Issue op, and Right to, Certi- 
ficate. 

[18 Bom. 608 

See Res judicata — Estoppel by Judg- 
ment. 

• [21 Bom. 563 

(1) EXECUTION. 

1. — Prolate and Adminutration Act ( V of 1881), 
s. 50 — Emdence as to the eoeecuHon of a loill ly a 
person near deatlhi] Oa a question of fact, raised 
ill 18S7, whether an alleged testator had or had 
not been able to duly execute his will, as he was 
said to have done during his last illness, the judg- 
ment of the District Court in the affirmative was 
restored. The judgment of the High Court, which 
would have revoked the probate granted in 1882, 
was reversed, upon the consideration of conflict- 
ing evidence as to the mental capacity of the 
testator, and as to the genuineness of his signa- ' 
ture. Romesh Chunder Mukerji v. Rajani 
Kant Mukerji. 

[21 Oalc. 1 

2. — Proof of due eocecAhtion of will where the 
mental eapaoity of te^.ator is in dispute— Rules 
for decision of such eases— Presiimption— Duty of 
Appellate Court in deciding on eridenee of loitnessf}^ 


(1) EXECUTION — eontinued. 

In all cases in which the evidence is conflicting, 
it is the duty of a Court of Appeal to have great 
regard to the opiuiou formed by the Judge in 
whose presence the witnesses gave their evidence, 
as to the degree of credit to be given to it ; and 
probably the advantage of hearing the witnesses 
give their evidence is of special value where there 
is conflict betv^en them as to the*mental capacity 
of a person whose conduct they have observed, 
and whose state of mind they depose to ; for the 
original Court has not merely the better opportu- 
nity of judging of the truthfulness of the evi- 
dence from the mani» 3 r in which it is given, but 
also of judging how far the witnesses possess those 
qualities on which depends much of the value of 
evidence given in good faith, viz., power of obser- 
vation, power of judgment, accuracy of expression, 
and general intelligence, which are* of special im- 
portance in cases where the execution of a will is 
disputed on the ground that, at the time the will 
was alleged to have been made, the mental capa- 
city of the testator was such that it was doubtful 
whether the will could have been “ duly executed.” 

Due execution” of a will implies nob only that 
the testator was in such a state of mind as to be 
able bo authorise, and to know he was authorising, 
the execution of a document as his will, bub also 
that he knew and approved of the contents of the 
instrument ; and in such cases of disputed execu- 
tion the Judge should consider and express an 
opinion upon both these questions. In ordinary 
cases execution of a will by a competent testator 
raises the presumption (sufficient, if nothing 
appears to the contrary, to establish) that he knew 
and approved of the contents of the will. Also 
under ordinary circumstances the competency of a 
testator will he presumed if nothing appears to 
rebut the ordinary presumption : ordinarily, there- 
fore proof of execution of the will is enough. Bub 
where the mental capacity of the testator is chal- 
lenged by evidence, which shows that it is, to say 
the least, very doubtful whether his state of mind 
was such that he could have “ duly executed ” the 
will as he is alleged to have done, the Court 
ought to find whether upon the evidence the tes- 
tator was of sound disposing mind and did know 
and approve of the contents of the will. Where 
this had nob been done, the Appellate Court after 
cousideritfg the whole evidence held, contrary 
to the decision of the lower Court, that the will 
was not proved and refused probate. Woomesh 
Chunder Biswas r. Rashmohini Dassi. 

[21 Calc. 279 

3. — Proof of execution of will — ProhaHlities — • 
Evidence The fact of the execution of a will 
was disputed by a testator’s relations. They im- 
pugned the will mainly on the theory of the 
improbability of its having been executed by 
him under the circumstances existing at the time, 
and in the presence of the witnesses alleged to 
have attested it. They admitted his intention 
to execute such a will, but contended that, having 
long deferred the execution, he had died without 
having effected it. To outweigh the strong and 
satisfactory evidence upon which the affirmative 
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WILL — contimied, 

(1) EXECUTION — contlmieil, 

of line execution rested, it would have been 
necessai'y that the improbabilities should have 
been cog-ent and clearly made out. But, in their 
Lordships' opinion, it was neither the one nor the 
other, and was based on an exaggerated view. 
The suggested inferences against the will w^ere 
noti borne out ;^and, on the other ^hand, the testi* 
mony in support of it w^as good. The judgment 
of the High Court, maintaining the will, was 
affirmed. Chotey Narain Singh v. Ratan 
Koer. 

[22 Calc. 519 
[L. R. 22 L A. 12 

hj testator s son contesting validity of 
tvill — Alleged testamentary incapacity Although 
the mental faculties of a person suffering from par- 
tial paralysis may have been affected by his physi- 
cal weakness, he may still be capable of devising 
and of executing a will of a simple character, 
although unfit to originate or to comprehend all 
the details of a complicated settlement. In one 
sense the testator may not have been in the state 
which the witnesses described as “ his full senses.’’ 
He was feeble, in body. The vigour of bis mind 
was impaired, and his utterance was defective 
On the other hand, there was nothing in the 
evidence which could reasonably lead to the in- 
ference that he was incapable of understanding | 
such business as fell to bis lot, or of regulating ! 
the succession to his property. At the hearing ; 
of the suit, it was alleged that he was subject to j 
insane delusions, as to wffiich. however, the Courts ' 
below concurred in finding thatthev^ had not been ^ 
shown to have existed. The statements made by i 
him. alleged to have been the result of delusion. ! 
had not been shown to be altogether without ; 
foundation. As to this their Lordships' opinion ; 
was that, in order to constitute an insane delusion I 
affecting the question of testa me alary capacity. I 
it should have been shown, not only that it was ! 
unfounded, but also that it was so destitute of ; 
foundation that no one, save an insane x:>er6ou, i 
would have entertaiued it The judgment that j 
this testator had not testamentary capacity ap- i 
peared to them to have had the unsafe basis of ; 
speculative theory derived from melical books, ; 
and judicial dictii in other cases, and’hot to have i 
been founded on the facts proved in this. vSa.jid ! 
A LI V. I BAD Ali. ! 

[23 Calc. 1 
[L, R. 22 1. A. 171 

5. — Incapacity froni illness — InducKce not 
arnonnting to coercive infi.nence.l A Khoja Maho- 
medau resident in Bombay, made his' will in 1886, 
appointing his wife, and bis eldest sou by a former 
wife, to execute it. The testator died on. the 9th 
February, 1891, having at different times, in the 
interval, made four codicils The widow applying 
for probate of all the above, propounded a fifth 
codicil, alleging it to have been made by her 
hnshand on the 6th February. 3 891. The son peti- 
tioned for probate to be delivered to him and to 
tbe widow, but only of the will and of the first 
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two codicils, contesting the three later codicils 
as having been made under undue influence ex- 
OtTcised by the wife. He diBpute(^ the last codi- 
cil, not only on the ground of uncUie influence, if 
the Qodicil had been, in fact, executed, but be- 
cause at the time of the alleged execution his 
fathejr was almost unconscious, and unable to un- 
derstand what he was doing. The High Court, 
in its original testamentary jurisdiction, refuse'd 
probate of the three disputed codicils, granting 
probate of the will and of the first two codicils 
only. The Appellate High Court granted probate 
of the will and of the five codicils, finding that 
no undue influence had been exercised : and that 
the fifth had been executed by the testator with 
knowledge and comprehension of its contents, 
and of his free volition. The Judicial Committee 
affirmed the judgment of the Appellate Court 
as to the absence of undue influence. In their 
opinion, if there was not evidence, and there 
was not, to show coercion in the special matter 
of the codicils, general assertions of the wife’s 
commanding character, and of the husband’s 
weakness, and of their differences went for little. 
But, in regard to the fifth codicil, they affirmed 
the judgment of the original Court, finding the 
evidence to have left open the inference that 
the testator had been at the time when it was 
alleged by the widow that he had made this co- 
dicil, too exhausted and ill for such a testamen- 
tary act Sala Maboaied JafI'^eebhai v. Janbai. 

[22 Bom. 17 
[L. R. 24 I. A. ?^4S 

(2) ATTESTATION. 

6. — Will not attested ly tiro ivitnesses- Siicces- 
Sion Act {X of lS6o). ,'!)0 — Hindu ir?Z/.s- Act 
{XXI of iS7(»). .V. 2, cis. {a) and (/>).] The Hindu 
Wills Act (XXI of 1870;, applies s. 50 of the 
Indian Succession Act (X of 1865) to those 
wills only that are mentioned in s. 2, els. {o) 
and (5) of ilie former Act. A will which was 
not such a will as there mentioned was held to be 
valid though not attested by two witnesses. 
In re Bapuji Jagannath. 

[20 Bom. 674 

(3) FORM OF WILL. 

7. — Imperfect form of ivill — IViH 'uneneented by 
testator — Blank spaces in body of w///-— 
cation for probate.]^ A testator died leaving as^ 
lii.s will a printed form of will imperfectly filled 
in, and having omitted to insert, his name and 
description at the head of the document, and to 
append his signature thereto. He had, however, 
written his name in ihe attestation clause and 
completed the disfiosition clause bequeathing all 
his property to his wife and appointiug her sole 
executrix : — Held, that this was sufficient, and the 
will should be admitted tp probate. In the Goods 
of Pasmore, L. R. ! P. & D. 653, referred to. In 
THE Goods op Poethouse. 


[24 Calc. 784 
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WIIiL — continued, 

(4) VALIDITY OP WILL. 

3^ — Disposition of immoveaVle property in 
British Iiidloj — Question of due execution andvalid- 
ityqfioill,] Jlie validity of a will whicii purptyts 
to* dispose itnmoveable property iu British 
India must be tested by the rules aoplicable to 
the execution of wills in British India. Bhaurao 
Dadajiuao V. Lakshmibai. 

[20 Bom. 607 

« 

(5) REVOCATION. 

9 . — Revocation of portion of will — New paffc 
of icHl not duly executed substituted by testator 
after execution of will — Dependeyit relatice re- 
vocation — Probatei] After the death of the tes- 
tator (H. G. Meakin) his will was found among 
his private papers in a sealed envelope with the 
words H. G. Meakin’s will, not to be opened 
» until after death,” written in his handwriting on 
the face of the envelope. The will was wholly 
in his writing, and was written on four separate 
sheets of paper pinned together. The first, third 
and fourth pages were of blue paper and of the ! 
same size, and each of them was signed at,the j 
bottom by the testator and by two witnesses. i 
The fourth page stated the date of the will and ; 
was signed by the testator and was duly attested | 
by the said two witnesses. The actual execution | 
of the will took place (as was proved by evidence) j 
in March or April, 1894, The second page, how- I 
ever, was of a different kind of paper from the ! 
other pages and of smaller size, and was signed ■ 
by the testator but not by witnesses. This second : 
page contained a bequest to a child who .was born i 
'13 May, 1894, i.c., some months after the will was ■ 
exeoixced. The executors propounded the will : — j 
Held, that probate must be refused. Kbb v. \ 
Meakin. j 

[20 Bom. 370 ! 

(6) CONSTRUCTION. 

3_0. — Devise of one hani out of an estate— Right 
(f selection by the devisee.’] The owner of land, 
measuring o^e hanl and three-quarters, died, leav- 
ing a will by which he devised one hani thereof 
to the plaintiff, who now sued to recover oue hanl 
selected ^y him out of the land in question : — Held, 
that plaintiff had the right to make his selection 
and was eutxtle.d to a decree. Narayanasami 
Gramani r. Periathambi Gramani, 

[18 Mad. 460 

11. — Appolntoient of c.cecutors by implictnion.] 
Plaintiffs sued in 1891 to recover property belong- 
ing to the estate of a testator, claiming to be his 
execators under a will. The property was alleged 
to have been entrusted by the testator in 189.3 
to the defendant. The will contained no express 
appointment of executors, but it provided that 
the plaintiffs should take care of the estate daring 
the minority of a son who was to be adopted to 
the testator, and imposed upon them the duty of 
providing for the maintenance of persons therein 
named: — Held, that Jibe plaintiffs were not ap- 
pointed executors by implication. Seshamma i\ 
Ohennappa, 

• [20 Mad. 467 


WILLi — continued, 
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12. — Joint tejiancy-infee —Life estate — Inten- 
tion of testator— Restricted enjoyment, Direction as 
to.] A testator devised his estate, should his wife 
remain his wddow, for the general benefit of 
his wife and her child then living, and any 
other children to be born to him of his said wife 
before or after his death. He also provided that 
should his wffe remain his wfdow, she should 
have a full life-interest in the estate, and should 

I not be annoyed with any vexation about share.s 
I during her lifetime, but that after her death her 
i children and their descendants should tAk.Q per 
! stirpes ; and in the efent of his wife not remain - 
! ing his widow and her child or children being 
! living, then the estate should go for the general 
I benefit of his children in equal shares when of 
the age allowed by law. And in i^e event of his 
said wife contracting a second marriage, and his 
children dying before marriage and without 
children and underage, his wife .«hould take half 
of his estate and the testator’s brother the other 
half, and iu the e^^ent of the brother dying 
without children, the testator’s wife should take 
the whole estate. The testator’s wife remained 
his widow until her death, her children having 
all predeceased her without being married : — 
Held, that the intention of the testator by the 
first devise was to give an absolute estate to his 
wife and children jointly, and that the remaining 
clauses of the will were merely intended to restrict 
the mode in which they were to enjoy the gift. 
Haliburton v. Administrator-General of 
Beng-al. 

[21 Calc. 488 

1 3. — Vested interest — Oondi t ions repugnant — 
Condition resirlcting iinviediate enjoyment — Com- 
mission allowed to trustees, Galculation off 
Where a testator who died in 1896 bequeathed the 
whole of his property, with the execution of an 

! annuity to his wife of ^£250 per annum and some 
I other specific legacies, to his only sod, who Lad 
! attained majority at the date of bis father’.s 
j death, but subject to the restriction that he should 
! not be allowed to enjoy it until the end of the 
! year 1900; and appointed two trustees to carry 
j out hi.s wislies : — Held, that the sou took an im- 
I mediate ^vested intere.st in the e.state of the 
I testator: — IIeld.p\s>o, that the condition restricting 
immediate enjoyment was a condition repugnant 
and was invalid. Gosling v. Gosling, Job, 26.5 ; 
Weatlierall v. Thornburgh, L. R. 8 Ch Div. 261, 
followed. Where commission is allowed to trus- 
tees annually, such commission should be calcula- 
ted on the income of the estate and not on the 
corpn.s, Lloyd v. Webb. 

[24 Oalc. 44 

14.- Gft of income for I tfe with power to appoi n t 
— Power of agjpointment — Invalid power of appoi// 1- 
ment — Gift over in defamlt of appoi ntnnent— Gift 
of residue equally between two sons and them to 
next of hum.] A Pars i by his will devised a cer- 
tain bouse to his executors on trust after pay- 
ment of repairs, &o., out of the income thereof to 
pay the balance of such income to his daughters, 
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WILLi — CO nti n ued. 

(3) CON’S!' RUCTION — continued, 

0 and J ia equal moieties, and after their death 
to the use of such of the issue only of the said 
G and J as they should respectively appoint, such 
appointment to affect their own respective moiety 
only and not that of the other of them,” and in 
default of appointment on trust to sell the house 
and divide the proceeds as directed in the will : — 
Held, that each hau^hter took halF the house ia 
question for her life with power to appoint it 
among her children as she thought fit. Even if 
the power to appoint had been invalid, the gift 
over on default should be upheld, on the author- 
ity of Peaooch v. Hrigout, Lf R. (1893) 1 Oh. 61. A 
Pars! testator by his will bequeathed the residue 
of his moveable property to his executors in trust 
out of the income thereof to apply the sura of 
Rs. 60 for the ijiainteuance of his son R until he 
should attain 21 years of age and to invest the sur- 
plus of such income in Government securities, 
which should be added to the original cocj^us of his 
moveable proparty for the benefit of his said son 
Jl, and upon his attaining the age of 21 to pay 
over to him the whole of the interest, divi- 
dends and produce only of the corjous of the 
whole of the moveable property,” and after the 
death of E in trust to divide the said corjous of 
the moveable property with all its additions and 
accumulations among the next of kin of the said 
R. By a codicil subsequently executed the 
testator directed that the above bequest should 
extend and be applicable to his son and that 
the executors should divide the income of the 
moveable property between R and N instead of 
giving the whole to R, The Court was of opinion 
that under the will and codicil, R and N were 
each to ha.ve a moiety of the income for their 
respective lives, and that on their death one 
moiety of the coiyiis wms to go to their next of 
kin. The Court, however, declined to make a 
declaration to that effect, as R, who at the date of 
suit was unmarried, might afterwards marry and 
have children, who would not be bound by a 
declaration made in this suit. Byramji Jbea.n- 
Gia Lamna v, Ratxagar Jamsetji Ratxagau. 

[18 Bom. 1 

15 .— Gift of life interest or corpus — Biscretion of 
executors to hand over corpus — Gosts.'] a Por- 
tuguese inhabitant of Bombay, died in April. 1831, 
leaving three sons, d/, S. and J (defendant No. 3), 
and two daughters, R and 0. By her will she 
directed that her daughter R should enjoy the 
rents and prolits of certain immoveable property 
for her life, and that after her death the said 
property should be sold, and the sale-proceeds 
{after payment of two legacies thereout) be 
divided equally between her two sons S and J. 
The seventh clause of the w 11 was as follows : — 
*' 7. I further direct that the amount which may 
fall to the share of my son J under (c) of para- 
graph G above should be held in trust by my 
executors hereinafter named and converted by 
them into Government securities ; the interest 
accruing therefrom should be paid for the main- 
tenance of my said son J. Should my said son 
■die leaving a widow or issue, his share shall be 


"WILL - continued. 

(6) CONSTRUCTION— 

given to such widow or issue according as he may 
devise and bequeath. Should my said son J le- 
fo};m himself, and take off all his evil tendencies, 
and lead a steady, quiet and orqarly life, or 
should he, on account of illness or o'tber reason- 
able cause, be in urgent need of pecuniary assist- 
ance, I leave it to the discretion of my executors 
either *to make over to my said 'Son J for his 
absolute use the whole of the amount which 
may be entitled to under (e) of paragraph sixth 
above or such part or parts thereof as to my 
executors may appear proper.” 5 died in 1885, 
unmarried and intestate, leaving his two brothers. 
i\I and t/, and his two sisters, R and G, him survi- 
ving. M died in 1889, leaving a widow and 
children. In 1891 J mortgaged all his interest 
under the said will to the plaintiffs to secure 
a loan of Rs. 6.100. In 1893 R died, and in ^ 
1891 G died. Subsequently the executors were' 
proceeding to sell the property mentioned in 
the will when the plaintiffs filed this suit pray- 
ing for a declaration that they had a valid charge 
upqn J\s interest therein, and that his interest 
should he ascertained and declared, and he him- 
self ordered to pay the amount of their claim ; 
that the property should be sold, and their claim 
paid out of the funds ; that the executors should 
be restrained from selling, save subject to their 
(plaintiffs') rights, &c. The plaintiffs and J con- 
tended thathe (J)iuthe events that had happened 
was entitled to the whole of the proceeds of the 
property absolutely, and that the gift in the 
sixth clause of the will could not be cat down by 
the provisions of the seventh clause : — Beld (d) 
That the defendant d had no interest in the 
house mentioned in the will. He was only enti- 
tled to a share of the proceeds after it had been 
sold. (2) That his interest in his share of such 
proceeds was merely a life-interest, with power 
to appoint to his widow or issue, and that he was 
not entitled to be paid the corjius of such share, 
but that the executors might, under certain cir- 
cumstances and at their discretion, ^hand over to 
him the said corpus. (3) That neitTier the plain- 
tiffs nor J could interfere in the sale of the 
said property. (4) That the plaintiffs kvd a valid 
charge upon J's interest in the sale-proceeds of 
the said property to the extent of their mortgage. 
(5) That Rs interest was (after deducting the 
legacies given by the sixth clause) an absolute 
interest in one- fourth share of 8''s moiety and a 
life-interest in his [Rs) moiety, subject to the 
contingency of the executors ia their discretion 
handing over the corpus of the share, or part 
thereof, for his absolute use, in which event the 
plaintiffs had the risrht to the same so far as 
their debt was unsatisfied, (6) As to costs, the 
plaintiffs and third defendant J should pay their 
own costs; that the executors and defendants 
Nos. 4 to 12 should have their costs paid out of 
J's share in Rs moiety of the sale-proceeds, and, 
if that fund were not sufficient to pay such 
costs, the plaintiffs and^ the third defendant 
J to pay the deficiency, Bechar Akha v. Db 
Cruz. 

. [19 Bom. 221 
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Held in the same case on appeal, confirming- the 
decree of the lower Court, that under the above 
clause of the -will there was a clear gift to the wife 
or issue of /, that J was to have the power of 
designating how they were to take. To that ex- 
tent the absolute gift to J was qualified. Should 
thegiftoverfail,the absolute gift to/ would remain 
unimpaired ; — Held as to the costs (varyiilg the 
decree of the Court below) that the executor’s costs 
taxed as between attorney and client, be paid out 
of the estate as well as the costs of the defend- 
ants 4 to 12. Plaintifis and / to bear their own 
costs respectively: plaintiffs to be at liberty to add 
their costs to their mortgage-security. In other 
respects the decree of the lower Court to be con- 
firmed with costs other than the costs of defend- 
ants 4 to 12 whose costs may be added to their 
.costs in the Court below. Beghar Akba v. 
De Cruz. 

[19 Bom. 770 

16. — Be/iuest to exeeutors and trustees intrust 
for son of testator and his widow — Life-interest 
— Estate in fee — Control and management of d^e- 
outers and trustees.} A Hindu, by his will be- 
queathed certain property to his executors and 
trustees “ upon trust for my son T and Ms heirs 
from the time of my death to allow him to 
occupy and use the same, and to enjoy the income 
thereof, and after the death of my son T, in 
trust to allow his widow to occupy and use the 
same and enjoy the income during her life; but 
if the said T shall die without leaving male 
is^ue him surviving, then in trust after the death 
of the survivor of them without leaving such 
male issue to my son T and his heirs according 
to the rules of Hindu law.” The sons 7. and P 
both survived the testator, and T had a wife and 
three sons living at the date of suit. In a suit 
by the executors and trustees against T for con- 
struction of the will, /contended that, under the 
above clause, he was absolutely entitled to the 
property subject to the interest of his widow for 
her life. Ttfe plaintiffs contended that / had 
only a life-interest in the property ; — Held^ that 
the defeifciiint / took only an interest for life in 
the property. The words “ in trust for T and 
his heirs,” which, standing alone, would give the 
property in fee, were to be read with the words 
immediately following,’ which showed a clear 
intention that /should only take a life-interest, 
to be followed by the same interest in Ms widow, 
after whom the heirs of / would take as pur- 
chasers '.—Held, also, that the trustees were intend- 
ed to take the legal estate and to have the control 
of the property, allowing / to enjoy the income 
of it. Smith r* Tribhovandas Mangaldas, 

[19 Bom, 401 

WITHDRAWAL OF APPEAL. 

See Appeal— Objections by Respond- 
ent. 

. [17 All. 518 

See Pauper Suit— Appeals. 

[18 Bom. 464 
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I WITHDRAWAL OP APPLICATION. 
for execution. 

See Limitation Act, Art. 179—Step 
IN Aid of Execution. 

[23 Calc. 817 

for probate. 

See Probate— Applicati ON for Pro- 
bate. 

. '[19 Mad. 458 

to be declared insolvent. 

See Insolvency— Insolvent Debtors 
UNDER Civil Procedure Code. 

* [17 All. 156 

WITHDRAWAL OP CRIMINAL PRO- 
CEEDINGS. 

See Possession, Order of Criminal 
Court as to— Transfer or With- 
drawal of Proceedings. 

[22 Calc. 898 

WITHDRAWAL OP SUIT. 

See Multipariousness. 

[16 All. 279 

See Res judicata — Relief not 
Granted. 

[21 Calc. 265 

•, Order allowing. 

See Appeal— Decrees. 

[16 All. 19 
[17 All. 97 

, Power to alio w. 

See Small Cause Court, Presidency 
Towns — Practice and Proce- 
dure— Reference TO High Court. 

[24 Calc. 129 

Procedure Code (1882), s, 873 — 
Institution of fresh suit.} Where A instituted 
a suit to establish his right to sell certain 
property in satisfaction of a decree against E, 
bub withdrew the suit without having obtained 
leave to bring a fresh suit, and subsequently 
instituted another suit to establish his right to 
sell the same property in satisfaction of another 
decree against B .'—Held, that the second suit 
was not .barred by the provisions of s. 373 of 
the Code of Civil Procedure. Kamini Kant Roy 
r. Ram Nath Ghuckeebutty. 

[21 Calc. 265 

2. — Ghril Procedure Gode (1882), s. 373 — ■ 
Withdrawal of suit ivithout permission to bring 
fresh suit — Agoplioation of s. 373 of the Givil 
Procedure Code to s'lhits in Eevemie Goicrts — 
Act X of 1859.] Section 373 of the Civil Proce- 
dure Code (Act XIV of 1882) does not apply to 
suits before the Revenue authorities under Act X 
of 1859, that Act being a complete Code in 
itself. Radha Madhue Santra v. Lukhi 
Naeain Roy Ohowdhry, 

[21 Calc. 428 

Mokunda Bullaykar V. Bhogaban 
Chunder Das. 


[21 Calc. 514 
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WITHDRAWAL OF STSlU—concliLded.'^ 

3^ — (Jlvil Procedure Code (1882), s. 373 — 
WitMrawal of mit loith periuLsslon to hring 
a freRlh ,sult oil the same cause of actio u — 
Givil Prcceduve Code, s. 43.] Where a suifc is 
withdrawn with permis.^ioii under the first para- 
graph of s. 373 of the Code of Civil Procedure, 
the effect is to leave the parties in the same 
position as that in which they would have been 
if the suit had soever b"‘en brought. A plaintiff, 
therefore, who has obtained an order under s. 373 
of the Code, will not be debarred by s. 43 from 
claiming in a subsequent suit a relief which he 
might have included, but did not, in the suit 
which he was permitted to^ withdraw. Venliata 
Ohetti V. R'mga Nay ah, I. L. R. 10 Mad. 160, 
followed. Behari Lal Pal v. Bara-n Mai Dasi. 

r [17 All. 63 

WITNESS/ Col. 

1. Civil Cases ... 1332 

{/?-) Persons Competent or other* 

wise to be Witnesses ... 1332 
{h) Summouing and Attendance 

of Witnesses . . 1333 

(e) Defaulting Witnesses ... 1333 

2. Criminal Cases ... ... 1333 

[a) Persons Competent or other- 
wise to be Witnesses ... 1333 
{b) Suiniuoning Witnesses ... 1333 i 
(c) Examination of Witnesses ... 1334 

See Accomplice. 

[23 Calc. 361 

See False EyiDsucE—GENERALLY. 

[19 Mad. 375 
See Magistrate, Jcrtsdtctioy of— 
General Jurisdictio>t. 

[24 Calc. 499 
[19 All. 302 

See Possession, Order of Criminal 
Court as to — Evidence, Mode of 
Taking, Witness es, &c. 

[21 Calc. 29 

' See Registration Act, s. 74. 

[24 Calc. 755 
See Sanction for Prosecution — 
Power to Grant Sanction. 

[18 Bom. 581 
[16 All. 80 

, Attestation by. 

See Stamp Act, s. 3, cl. 4. 

[22 Calc. 757 
[17 All. 211 

called by accused. 

See Right of Reply, 

[18 Bom. 364 

compelling to answer. 

See Evidence Act, s. 132, 

[21 Calc. 392 
[16 All. 88 


WlT}:NIlSS~-contmned, 

, Depositions of. 

See Cases under Evidence — Crtminal 
Cases— Depositions. 

--T — Enforcing attendance rDf, 

See Practice— Civil CasIIs — CommIs- 

r SION, 

[23 Calc. 404 

^ /Examination of. 

Complaint — Disaiissal of Com-'" 

PLAINT— PO^VBR OP, AND PRELIMI- 
NARiES TO, Dismissal. 

[20 Mad. 388 

See Criminal Proceedings. 

[20 Mad. 445 

See Evidence Act, s. 132. 

[21 Calc. 392- 

•, Examination of Magistrate as. 

See Tr.vnsfer of Criminal Case. 

[21 Calc. 920 

— , Previous statements of. 

See Evidence — Criminal Cases — De- 
positions. 

[23 Calc. 361 

, Privilege of. 

See Defamation. 

[19 Bom. 51 

See False Charge. 

[19 Bom. 51 

, Prosecution of pleader by. 

See Defamation. 

[19 Bom. 340 

'. Refusal to adjourn case in ab- 
sence of. 

See Criminal Proceedings. . 

[19 Mad. 375 

, Refusal to summon. 

See Apfellatb Court— Errors Affec- 
ING OR NOT Merits of Ca^. 

[16 All. 218 

, Tender of document to, in cross- 

examination. 

See Right ob’ Reply. 

[16 All. 88 

(1) CIVIL CASES. 

in ') Persons Competent or otherwise 
TO BE Witnesses. 

1. — Wife — Evidence of imfe to prove non- access — ■ 
jSiisband ami imfe— P resumption of legitimacy — 
Illegitimacy — Presumption of non-access — Eoi- 
deuce Act (/f/1872). ss. 112 and 118.] A wife 
can be examined as to non-access of her husband 
during her marrie 1 life, without indepemient 
evidence being first offered "to prove the illegiti- 
macy of her children. Rozario v. Ingles. 

[18 Bom. 46a 
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DIGEST OF CASES. 
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WITNESS- continueil. 

(1) CIVIL CASES — conolnded, 

('i') Persons Competent or other\yise to be 
Witnesses— 

2, — Magistjiate giving evklence h^fnre hunHelf^J\ 
W4iere Jay?e is the sole juil^e of law and fact 
in a case tried before himself, he cannot give 
evidence before himself or import matters idto his 
judgment not stated on oath before the Court in 
the presence of the accused. Queen-EmpTiess v. 
^Ianikam. 

[19 Mad. 263 

Qi) SUMMONING AND Attendance op Witnesses. 

3. Oil'll Procedure Gode ('1882), s. 159 — AjypUca- 

tlon to summon vntnesses — Buty of Court in respect 
of such apidlmtion.} Where a person making an 
application to a Civil Court for witnesses to be 
summoned has negligently or with intention to 

'delay the hearing postponed the making of his 
application for a summons until a time when it 
would be impossible to obtain the attendance of 
the witnesses at the hearing, the Court might 
properly refuse to adjourn the bearing, but. never- 
theless *it would be the duty of the Courn to or^er 
the summons asked for to issue, as the Court is 
not given a discretion undtr s. 159 of the Code of 
Civil Procedure, enabling it to refuse such an 
application. Krishna Ghumi Baisach v. Protab 
Chunder Surma^ I. L. R. 7 Calc. 5G0 ; and Bai 
Kali V. Alarakli Pivhhai, I. L. R. 15 Bom, 86, 
approved. Bhagwat Das v. Debi Din. 

[16 All. 218 

■ • (c) Defaulting 'Witnesses. 

4^ Olvil Procedure Code (1882>, s. 174 — 

Non-attendanGe of witness in obedience to a 
summons — Whirr a-nt of arrest — Non-payment of 
expenses in accordance loith s, 160, Civil Proce- 
duu'c Coded] There is no obligardon on a Civil 
Court to issue a warrant for the arrest of a 
witness who. having bean summoned, has failed 
to attend, when it W showu to the Court that the 
absence of siRoli witness is due to the non-pay- 
ment or non-tender, by the person at whose 
instance^ibe summons had been issued, of the 
necessary expenses of such witness as specified 
in 8. 16D of the Code of Civil Procedure. Todar 
Mal r. Said Muhammad. 

[17 All. 277 

(2) CRIMINAL CASES. 

(r) Persons Competent or otherwise 

TO BE. VVri’NESSES. 

. ^^—Oriminal Procedure Code (1882), 5.488 — 
Order for riiaintenanoe—Personagalnsz whom order 
is sought.] A person against whom au order for 
maintenance under s. 488 of the Code of Crimi- 
nal Procedure ’is sought, is a competent witness 
on his own behalf in such proceedings. Hira 
Lal x\ Saheb Jan. 

[18 All. 107 

(b) Summoning Witnesses. 

Q^^Criminal Procedure Code, ss. 76. 81 and 
IQO*— Investigation ^y Police— Poiuer of Alagistrate 


WITNE SS —cu n t inned. 

(2) CRIMINAL Q continued. 

(h) Summoning Witnesses — concluded, 

to issue icarrant for arrest and. production of wit- 
ness —Penal Code, s. 174.] M'here a District 
Magistrate issued a warrant for the arrest and 
production of a witness for tlie purpose of 
giving evidence at an investigation held by the 
Police, and in attempting to execute such warrant 
the Police arrested the wrong ^ferson and were 
assaulted in the attempt: — -Held., that apart from 
the fact that the attempt to arrest was made on the 
w^roDg person, a District Magistrate has no author- 
rity to issue a warrant for the production of a 
witness at an investigation by a Police-officer, 
but only before his own Court under ss. 76 and 81 
of the Code of Criminal Procedure ; — Held, also, 
that as the investigati m was held by a Bolice- 
officer under Chaj), XIV of the ^Criminal Pro- 
cedure Code, the proper course was for the Sub- 
Inspector of Police to require the attendance 
of the witness under s. IGO of the Code of Crimi- 
nal Procedure, aud on failure by her to comply 
with such order, prosecute her under e. 174 of the 
Penal C de. Queen- Empress v. Jogendra Nath 
Mukerjee. 

[24 Calc. 320 

7. — Bight of accused to have witness summoned 
in his defence token he has refused to give in a 
list in the 31a g istratehs Court — Criminal Procedure 
Code (1882), s. 21!.] If an accuseii person, on 
being called upon under s 21 1 of the Code of 
Criminal Procedure to give orally or ia writing 
a list of the persons whom lie wishes to be sum- 
moned to give evidence on his trial, declines to 
give in such list, he cannot compel the Magis- 
trate after committal to issue any summonses for 
witnesses ou bis behalf. Neither under such, 
circumstances wi I the Sessions Judge be obliged 
to issue summonses for the at'eudance of such 
witnesses unless he is satisfied that their evidence 
may be material. Queen- Empress v, liar Goblnd 
Blugh, I. L. R, 14 All. 242, referred to. Queen- 
Em’phess r. Shakir Ali. 

[19 All. 502 

(c) Examination of Witnesses. 

S.-G? •iminal Procedure Code (1882), ss, 210 and 
2\ I— Sessions case— Defence reserved— Power of 
Magistrate to examine witnesses named for the 
defence A^ The fact that an accused person com- 
mitied to a Court of Se.ssiou by a Magi.strate has 
reserved his de-ence does not preclude the Magis- 
trate from acting under s. 212 of the Code of 
Criminal Procedure, aud examining any witnesses 
named by the accused as witnesses whom he 
intended to .call in the Sessions Court. In the 
Matter of the Petition of Rudra Singh. 

[18 All. 380 

9. — Criminal Procedure Code (1882), ss, 202 
and 540 — Summons case.] Where a Magistrate 
before whom a complaint was made held an 
inquiry under s. 2o2 of the Criminal Procedure 
Code for the purpose of ascertaining the truth 
or falsehood of the complaint before issuing pro- 
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WITNESS- contmned, j 

(2) CRIMINAL Ok^VA%~-corttl}ine(l, 

(e) Examination of Witnessed— co/Ui/med. 

cess, and, after holding such inquiry, summoned 
the accused, examined- witnesses on both sides, 
and, after a short adjournment, examined a wit- 
ness called by himself, and found the accused 
guilty under s. 341 of the Penal Code:— 
that- the Magistrate was strictly wirthin his rights 
under s. 540 of the Criminal Procedure Code 
in receiving fresh evidence after evidence on both 
sides had been taken, and the case adjourned 
for judgment, inasmuch as the case was still a 
pending case when such evidence was taken. In 
THE matter of Ananda Chunder Singh v. 
Basu Mudh. 

, [24 Calc. 167 

10. — Discretion of Pull ic Prosecutor as to calling 
•witnesses tvhose nwmes are returned in the calen- 
dar — Practice.'] In a trial before a Court of 
Sessions or a High Court, it is entirely in the dis- 
cretion of the Public Prosecutor conducting the 
case for the Crown to call or not to call any 
witness or witnesses whose names appear in the 
calendar as witnesses for the Crown. Queen- 
Empress i\ Duega. 

[16 All. 84 

11. — Cross-examination — Right of accused to 
cross-examine loitnesses for the prosecution hefore 
commitment— Criminal Procedure Code (1861), 
194; (X of 1872), 191 ; (X ^i/1882), ^,9. 210, 

256, 257 and 288.] An accused person has the right 
to cross-examine the witnesses for the prosecution 
after their examination at the judicial inquiry 
before the Magistrate previous to commitment. 
The fact that the Criminal Procedure Code of 
187*2 contained an express provision to that effect, 
which was omitted in the Code of 1882, together 
with the provision of ss. 210 and 256 of the latter 
Code, must not be taken to show an intention on 
the part of the Legislature to deprive an accused 
of that right. The express provision in the Code 
of 1872 was probably thought by the Legislature, 
when framing the Code of 1882, as being redun- 
dant, seeing that the Evidence Act of 1872, which 
was passed at the same time as the Criminal Pro- 
cedure Code of 1872, made sufficient provision on 
the subject. Section 256, moreover, doeO not pro- 
hibit cross-examination before a charge is framed ; 
it permits a further cross-examination expressly 
directed to the case found and embodied in the 
charge, and would enable an accused person, if 
he has reserved his cross-examination, to exercise 
his right at that time subject to a discretion 
given to the Magistrate by 8. 257. Where de- 
positions of witnesses for the prosecution before 
the Magistrate previous to commitment were 
taken without any cross-examination by the 
accused being allowed, it was held that such 
depositions were improperly treated as evidence 
in the Sessions Court, as they had not been “duly 
taken ” in the presence of the accused within 
the meaning of s. 288 of the Code. Queen- 
Empress u. Sagal Samba Sajao. 

[21 Calc. 642 


WITNESS — concluded. 

(2) CRIMINAL C concluded, 

(6*) Examination op Witnesses— 

A2. — Gross-examination of iDityiess^called hy the 
Court — Evidence Act (/ of 1872), s. — Grlmbtal 

Procedure Code (1882), s. 540,] Where in the 
course'" of a criminal proceeding a Magistrate 
himself summoned a witness and examined her 
under ^s. 165 of the Evidence Act, but refused 
to allow the attorney who appeared for the com-*' 
plainant to cross-examine the witness: — Held, 
that the Magistrate was wrong in not allowing 
the complainant’s attorney to cross-examine the 
witness when she was summoned ; — Held, also, 
that there is- nothing ins. 165 debarring or dis- 
qualifying a party to a proceeding from cross- 
I examining any witness summoned by the Court. 
Gopal Lall Seal v. Manick Lall Seal. 

[24 Calc. 288 • 

-Cross-examination — Right of co-accused to 
cross-examine witiiess called ly another co-accused 
forjdefence where their cases are adverse — Evidence 
Act {I of 1872), s. 137.] One accused person may 
cross-examine a witness called by another co- 
accused for his defence when the case of the 
second accused is adverse to that of the first. 
Ram Ohand Chatterjee v, Hanif Sheikh. 

[21 Calc, 401 

WORKING FOR GAIN. 

See J URiSDicTioN— Causes op J urisdig- 
TiON — Dwelling, Carrying on 
Business, or Working for Gain. 

[18 Bom. 290, 294 
[L. R. 21 I. A. 13 

WRITTEN STATEMENT. 

— Verification of ivritten statement — Verifica- 
tion on lehalf of Corporation — Principal officer 
of Corporation or company — Civil Procedure Code 
(1882), 55. 115 and 435 — Practice — f^alver of 
o'bjection to verification — Plaint, Verfication <?/.] 
The Civil Procedure Code by ss. 116 and 435, 
enables a principal officer of a Corporation to 
verify a plaint or written statement, and it is 
therefore not necessary that permission for 
that purpose should be obtained, but it should 
be shown in cases to which s. 435 applies 
that the person purporting to verify a plaint or a 
written statement on behalf of a corporation or 
company is a principal officer of the corporation, 
and is able to depose to the facts of the case. If 
the plaint or written statement contains a state- 
ment to that effect, verification in the usual form 
would probably be sufficient. Where suits had 
been filed against the East Indian Railway 
Company, the plaints in which described the 
defendant company as a corporation, and an 
application was made for the admission on behalf 
of the defendant company of written statements 
signed “ The East Indian Railway Company by 
their constituted Attorney alid Agent Richard 
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WRITTEN STATEMENT — concluded, 

Gardiner,” who was described in the verification 
as the “ Agent of the defendant company,” and 
the written statements contained no statement to 
the effect that he was a principal officer of the 
defendant coApany and able to depose to tfee 
facts of thefcase; — Held, that such evidence 
should be supplied by affidavit before the written 
statements could be admitted. The provisions in 
the Code relating to the verification of written 
statement^, however, being intended for the pro- 
tection of plaintiffs, their observance might be 
waived by the plaintiffs, and if they w'ere prepared 
to waive objections to the sufficiency of the veri- 
fication, further evidence of the nature indicated 
might be dispensed v/ith. Sreenath Ba:^erjee 
v. East Indian Railway Co. 

[22 Calc. 268 

WRONG-DOERS. 

m 

See Limitation Act, Art. i09. 

[24 Calc. 413 

WRONGFUL CONFINEMENT. 

See Compounding Offence. 

[21 Calc. 103 

^Penal Code (Act XLV of 1860), 6*. 312 — 
Griininal Procedure Code (1882), s. 64 — Offence 
committed hy a British subject in foreign territory 
— Powers of the Police to arrest for such off'ence 
without a xoarvant — Wrongful arrest,] Section 54 
of the Criminal Procedure Code (Act X of 1882), 
d^es not empower a Police-officer to arrest, without 
a warrant, a British subject in British India on a 
charge of criminal breach of trustor other cogni- 
zable offence committed outside British India. 3J 
was a native Indian subject of the Queen- 
Empress, residing at Bel^aum. A complaint was 
filed against him in the Sangli State, charging him 
with committing breach of trust within the ter- 
ritories of that State, Thereupon he obtained 
an order fron^ the District Magistrate of Belgaum, 
dated the 15th November, 1891, which exempted 
him from^rrest for the offence of criminal breach 
of trust^vitbout a warrant issued by himself or 
by the Political Agent of the Southern Maratha 
country. This order was communicated to M 
through the accused, who was the chief constable 
at Belgaum. On the 27th November, 1891, a 
Police-officer from Sangli State came to Belgaum 
with a warrant issued by the Sangli Court for 
the arrest of 31 on a charge of criminal breach 
of trust. The chief constable thereupon directed 
3Ps arrest. 3/ brought to the notice of the chief 
constable the District Magistrate’s order of the 
15th November, 1891, but he was detained in 
custody till the matter was reported to the first 
class Magistrate, who ordered his discharge. In 
the meantime the complaint filed against 3J in 
the Sangli State was dismissed without requir- 
ing his extradition. 31 thereupon prosecuted the 
chief constable on a, charge of wrongful arrest 
and wrongful confinement; — Held, that the chief 
constable had no power to arrest the complainant 


■WlaONGPUL CONPINBMENT-coft<-Z(i. . 

without a warrant, and that he was guilty of the 
offence of wrongful confinement under s. 342 of 
the Penal Code. In re Mukund Babu Vethe. 

[19 Bom. 72 

WRONGFUL DISTRAINT. 

See Madras Rent Recovery Act, s. 73. 

*[20 Mad. 449 

WRONGFUL EXECUTION. 

See Malicious Prosecution. 

[19 Bom. 485 

WRONGFUL GAIN. 

See Theft. 

[18 All. 88 
[22 Calc. 669, 1017 

WRONGFUL LOSS. 

See Theft. 

[22 Calc. 669, 1017 
[18 All. 88 

WRONGFUL RESTRAINT. 

See Compounding Offence. 

[21 Calc. 103 

— Penal Code (Act XLV of 1860), .^5. 79 and 
341 — 3Iistake of fact — Act done in good faith 
under helief it is justified by laiv,] A Court peon 
accompanied by two of the decree-holder’s men 
(petitioners) went to execute a warrant of arrest 
against the judgment-debtor 31, A palkl with 
closed doors was noticed to be coming out of the 
male apartment of Mts house. The petitioners, 
believing that 31 was effecting his escape in that 
yoallu, stopped it and examined it, although the 
persons accompanying the ^allti protested and 
said there was a lady in it. Admittedly, there 
was in loalld a goardanashintaWg Ott rank; — 
Held, that having regard to the terms of s, 79 
of the Penal Code, a conviction of the petitioners 
under s. 341 was not right. KanaiLal Gowala 
V , Queen-Empress. 

[24 Calc. 885 

ZANZIBAR, CONSULAR COURT AT. 

See High Court, Jurisdicttqn of — 
High Court, Bombay— Civil. 

[20 Bom. 480 

See Jurisdiction of Criminal Court - 
General Jurisdiction. 

[19 Bom. 741 
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ZANZIBAR ORDER IN COUNCIL, 1884. 

High Court, Jueisdictiok op — | 
High Court, Bombay— Civil. i 

[20 Bom. 480 ! 

ZEMINDAR. I 

. Liability of, for repairs of tank. ^ 

TRACT Act, s. TO. | 

[18 Mad. 88 | 


— Bights of 

S'v Waste TjANUs. 


[19 All. 172 


ZURIPESHGI LEASE. 

See ATTACHMENT ALIHSATIOX DGIMN'G 

Attachment. 

[18 All. 123 

.Str Decree— Form oe Idecree-^^os- 

SESSION, 

[18 All. 440 

See Right OP Oocui:’ANCY—.A.CQU[siTiqK 

OP Right. 

[24 Calc. 272 
[L. R. 28 I. A. 158 
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ACCOUNT. I 

5 Right of defendant to an, in suit I 

for. 

See Res judicata-^ Mattees ix Issue. 

[20 Mad. 418 

, Suit for. 

See Res judicata— Mattebs in Issve. 

[20 Mad. 418 

ACT 1859-XIII. 

See Wareaxt of Aeeest. 

[20 Mad. 457 


ACT 1895-VI. 

See Dekhan Agriculturists Relief 
* Acts Amendment act. 


ADULTERY. 

See Maintenance. Ordi-ie of Ckimixal 
Court as to. 

[20 Mad. 470 


ADVERSE POSSESSION. 

Limitation Act, art. HI. 

^ [20 Mad. 459, 493 

See Limitation Act, Art. HS. 

[21 Bom. 793 

AGREEMENT TO RENEW LEASE. 

See Reg-istration Act, s. 17. 

[20 Mad. 484 


APPEAL. 

, Ex-parte. 

See Privy Council, Pp.actic’f of — 
Costs. 

[L. R. 24 I. A. 191 
[25 Calc. 187 


Presentation of. 

See Limitation Act, s. 4. 

• [20 Mad. 469 


APPEAL— t'nuiCil. 

(5) CERTIFICATE OF ADMIISISTRATION, 

1, — SuccessioTt Certijicate Act ( VII of - 1389), 
ss. 9 and 10 — Order for issue of certificate subject 
to security being giren.'] Oti a contested applica- 
tion for a succession certificate under Act ImI of 
1889, an order was made for the issue of the 
certificate on security being furnished by the 
applicant. The opposite party preferred an appeal 
against the order: — Held^ that the appeal was 
maintainable. Ariya Pillai i\ Thangammal. 

[20 Mad. 442 

(8) EXECUTION OF DECREE. 

(^0 Questions in Execution. 

2i,— Civil Procedure Code ( 1SS2), s, Quest ion, 

as to %o'hat had actually been subject of sale — 
Question beticeen judgment-debtor and auction- 
'purcliaserS] Land was sold in execution of a 
decree of a Subordinate Court, and a sale certi- 
ficate was issued. A question having subsequently 
arisen as to what had actually been the subjec"^b 
of the sale, the auetion-pui chaser applied to the 
Court, and an order was made by which the sale 
certificate was amended. The judgment-debtor 
appealed to the District Court joining the decree- 
holder and the auction purchaser as respondents. 
The nppeal was dismissed on the ground that 
no appeal lay \-~Ile\d, that the question was nob 
one which could be determined under the Civil 
Procedure Code, s. 244, and consequently the 
decision St the Lowxr Appellate Court was right, 
Mammod V . Locke. 

[20 Mad. 487 

tb ) Parties to Suits. 

2, — Civil Procedure Code (18S2). 6'. Bejgre- 
sentative of judgment- debtor — Agreement for satis- 
faction of judgment- debt d\ A money-decree wm& 
passed against a zeiniiidp.r by the High Court in 
1883, and it was transferred to the District Court 
for execution. The decree-holder attached and 
prepared to bring to sale certain villages of the 
judgment-debtor. These villages were included 
in a mortgage subsequently executed by the- 
judgment-debtor in favour of third parties. Both 
before and after the mortgage the decree-holder 
received from the zemindar certain sums in con- 
sideratiou of his agreeing to postponements of- 
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J^'P'P'BjiAlj—^‘07ichided. 

(8) EXECUTION! OF D^ORJUE—conduded. 

(&) Parties to Suit — concluded. 

the sale ; also it was ag-reed between them at a 
date subsequent to the mortgage that interest 
should be computed at a higher rate than that 
provided by the decree. Subsequently the decree- 
holder sought to bring the laud to sale, and in 
computing the amount then due gave credit for 
none of the sums so received, aifd calculated in- 
terest at the enhanced rate. The mortgagee 
objected that the computation was erroneous in 
both these respects, and the District Judge up- 
held his objection. The judgment-debtor took 
no part in the contest : -Blld, that the mortgagee 
was a representative of the judgment-debtor 
within the meaning of the Civil Procedure Code, 
s 244, and that an appeal lay against the order 
•of the District Judge. ParamanandA Das v, 
Mahabeer Dossil. 

[20 Mad, 378 

(10) OPDBRS. 

Procedure (1882), 5^. 243 and 588 
— Order refusing stay of execution pending S7iit 
between decvee-holdeo' and judgnient'debtori\ An 
appeal lies from an order refusing stay of execu- 
tion under the Civil ProcednreCode.s. 243, pending 
a suit between a decree-holder and his judgment- 
debtor. Lingum Krishna Bhupati Devu r. 
Kanbula Sivaramayya. 

[20 Mad. 366 


appellate court. 

, Duty of. 

See Judgment— Civil Cases. 

[20 Mad. 496 

- , Power of. 

See Court-Fees Act, s. 5. 

[20 Mad. 898 


{41 ERRORS affecting OR NOT MEPJTS 
^ ' OF CASE. 

^Misjoinder of parties and causes of action 
\Jlrrefnilarity afeeting merits— Civil Procedure 
Code (1882), s. 578.] In appeal it was contended 
by the lespondents, in support of the decree made 
by the Court below dismissing the claim of the 
plaintiS No. 2, that the claim was lisible to dis- 
missal by reason of its involving the misjoinder 
of p\aintifis with different causes of action. This 
objection had been raised in the written state- 
ment. and the Court was asked to raise an issue 
on the point. In answer to this contention it 
was urged by the appellants that, as the respond- 
ents weat to trial upon the merits, it was not 
ouen to them to urge any objection like this to the 
frame of the suit on appeal that it was 

open to the respondents to raise the objection as 
to misjoinder in appeal. Tarinee Ohurn Qliose v. 
Eimsman Jha, 20 W. R. 240, distinguished; 
Bnuirtkwaite Y. Eannay, L. R. (1894), A. C. 494, 
referred to. Mohima Chandra Roy Chowdhry 
V. Atul Chandra Chakravarti Chowdhry. 

[24 Calc. 540 


ARRESTS. 

See Jurisdiction of Criminal Court 
—General Jurisdiction. 

[25 Calc. 20 

^ [L. R.24 I. A. 137 

ATTACHMENT. ^ 

See Lis Pendens. 

[L. R. 24 I. A. 170 
[25 Calc, 179 

Priority of. 

See Insolvent Act, s. 7. 

[20 Mad. 452 


AWARD. 

, Suit to enforce. 

See Right of Suit— Awards. 

[20 Mad. 490 

BBNAMI TRANSACTION. 

See Madras Revenue Recovery Act, 
s. 38. 

[20 Mad. 494 

(2) CERTIFIED PURCHASERS. 

1, — Civil Proccd^ire Code (1882), ss. 317 and 
2iii—Purohaseby a benamidar loithfimds belonging 
to agoint Hindu family — Right of member of f amity 
not being a party to benami transaction^ to site for 
his sha7'e.'] A Hindu sued for partition of his share 
of the family property and obtained a deccee 
which he partially executed. He then died with* 
out issue leaving a widow. The rest of the family 
remained undivided, and the plaintiff was born 
into it after the decree was passed. Some of the 
members of the family arranged for the purchase 
of the late decree-holder’s property with their 
money be^ianii for them and for a similar pur- 
chase of other portions of the family property 
at Court-sales held a further execution of the 
decree. The plaintiff now sued for partition of 
l?iter alia^ those portions of the family property 
which had been the subject of the hencti^ transac- 
tion : — Held, that' the plaintiff was entitled to 
share therein and was not precluded from asserting 
his right by the Civil Procedure Code, r. 244, or s. 
317. Minakshi Ammal v. Kalianarama 
Uayer. 

[20 Mad. 349 

2. — Civil Procedure Code (1882), s. 317 — Salein 
exec^ition of decree — Right to prove purchase 
benami. 1 Certain property was mortgaged in 1881 
and again in 1882. In 1883 the interest of one of 
the mortgagors in the property was brought to 
sale subject to the mortgages iu execution of a 
decree against him, and was purchased by the 
assignor of defendant No. 6. In 1884 a decree 
for sale was obtained on the mortgage of 1882, 
neither defendant No. 6 nor his assignor having 
been brought on to the record. In execution of 
that decree the property now in question was 
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BBNAMI TRANSACTION— 

(2) CERTIFIED PURCHASERS— 
purchased by the predecessor in title of the 
plaintiff who now brought this suit for redemp- 
tion, averring that the purchase of 1883 was 
henami for td^ mortgagors ; — that th® 

plaintiff was nit debarred by the Civil Procedure 
Code, s. 317, from proving this averment, Uol- 
LANTAVIDA MANIKOTH OnAKKAN V. TiEUVALIL 
KALANDAN ALIYAMMA. 

[20 Mad. 362 

BBNG-AIi TENANCY ACT (VIII OP 
1885). 

s. 61. 

^ee Laitdlord and Tenant— Constitu- 
tion OF Relation — Acknowledg- 
ment OF Tenancy by Receipt of 
Rent, &c. 

[25 Calc. 1 
[L. R. 24 I. A. 164 

CIVIL PROCEDURE CODE (ACT XIV 
OP 1882). 

, s. 12. 

Res judicata — Matters in Issue. 

[20 Mad. 418 

, s. 27. 

See Plaint— Amendment of Plaint. 

[20 Mad. 467 


ss. 32, 45 and 46. 

See Dismissal of Suit. 

[20 Mad. 360 

s. 53. 

See Plaint— Amendment of Plaint. 

[20 Mad, 467 


s. 243. 

See Appeal— Orders. 

* [20 Mad. 366 

, s.^M4. 

See Appeal— Execution of Decree- 
Questions IN Execution. 

[20 Mad. 487 

See Benami Transaction — Certi- 
fied Purchasers. 

[20 Mad. 349 

, s. 252. 

See Representative of Deceased 
Person, 

[20 Mad. 446 

l.-s. 257A. — Adjustment of decree out of 
Court — Agreement not eertified to Court— Res 
judicata— Suit to enforce agreement or for dam- 
'ages for 'breach of it.'^ A decree for partition of 
family property was fiassed in favour of two 
plaintiffs. One of the plaintiffs having died 
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CIVIL PROOE3DURB ^ODE (ACT XIV 

OP 1882) — continued^ 

before execution, a question arose between the 
survivor and one of the defendants as to the 
devolution of his interest, and the decision was 
in favour of the surviving plaintiff The con- 
tending parties made an arrangement, according 
to which some of the land representing the share 
of the deceased plaintiff should be given to the 
defendant. This agreement not certified 

to the Court, and the decree was executed at the 
instance of the surviving plaintiff who subse- 
quently refused to give effect r.o the arrangement. 
The then defendant now sued in the alternative 
for possession of the land awarded to him or for 
damages (l)tnatthe plaintiff’s claim for 

the land was not maintainable; (2) that the 
claim for damages for breach of the agreement 
was maintainable. Krishnasami Ayyangar -y. 
Ranga Ayyangar. • 

[20 Mad. 369 

2.-S. 257 (A).-iy r cement for satisfaction 
of judgment’ debt i\ A money-decree was passed 
against a zemindar by the High Hourt in 1883, 
and it was transferred to the Di.^trict Court for 
execution. The decree-holder attached and pre- 
pared to bring to sale certain villages of the 
judgment-debtor. These villages were included 
in a mortgage subsequently executed by the judg- 
ment-debtor in favour of third parties. Both 
before and after the mortgage the decree-holder 
received from the zemindar certain .sums in con- 
sideration of his agreeing to postponements of 
the sale ; also it was agreed between them at a 
date subsequent to the mortgage that interest 
should be computed at a higher rate than that 
provided by the decree. Subsequently the decree- 
holder sought to bring the land to sale, and in 
computing the amount then .ue gave credit for 
none of the sums so received and calculated 
interest at the enhanced rate. 'I'he mortgagee 
objected that the computation was erroneous in 
both these respects, and the District Judge up- 
held his objection. The judgment-debtor took 
no part in the contest: — Held, that the District 
Court not being the Court which passed the 
decree had no power to sanction the agreements 
under s. 257 (a), and that the decision was right. 
Pabamananda Das v. Mahabekr Dossji. 

• [20 Mad. 378 

s. 525. 

See Right of Suit— Awards. 

[20 Mad. 490 


s. 574. 

See Judgment— Civil Cases. 

[20 Mad. 496 


s. 583. 

iSf'e Limitation Act, Art 179— Nature 
OF Application— Generally. 

[20 Mad, 448 
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CIVIL PBOCBDURB CODE (ACT 3IIV 

OP 1882) — concluded. 

, s. 588. 

See Letters Pate>’t, High Court, cl. 

15. 

[20 Mad. 407 

COMPIiAINT. 

(2) DISMISSAL OF COMPLAIN!'. 

(!}') Power of, and Preliminabies to. 

Dismissal. 

^ Qrmlnal Procedure Code (1882), s. 203 — 

JJiiiy of Magistrate to eaumine ivltnesses for the 
complaint hefore disniissmg comgfaint] When a 
ca'^e has nob been disposed of nnder the Criminal 
Procedure Code, s. 203, and the complainant’s wit- 
nesses have been summoned, the Magistrate is 
bound to examine the witnesses tendered by the 
complainant, and is not entitled to acquit the 


OOWPlLAIN^—^oyicluded. 

(2) DISMISSAL OF COMPLAINT— 

{ h ) Power op, and Preliminaries to, 
Dismissal — concluded, 

accused on a consideration of the complainant s 
statement alone. QuEEN-BMPP.rss r. Sinnai 

[20 Mad. 388 

m POWER TO PlEFER TO SUBORDINATE 
^ ^ OFFICERS. 

2,—Criinlnal Procedure Code (i 8S2b 202— 
ferencG of cases by Magistrate to the Police foi in 
cfuirifA A Magistrate can send a case tor in- 
quiry by the Police under the Criminal Pr( 3 cedure 
Code s 202, onlv when for reasons stated by him 
he distrusts theVuth of the complaint. In cases 
i where the accused is a member of the P olice force, 
1 it is generally better that the inquiry should be 
I prosecuted by a Magistrate. Queen-EmpRESS i\ 
I KAKAPPA PILLAI. 3g- 
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Second Edition. Just Puhlished. 8vo, cloth. Rs. 7-8. 

€ 

THE 

lAf RELATING TO NEGOTIATE INSTRUMENTS 

IN BRITISH INDIA. 

*■ 

BEmC4 THE 

SECOND EDITION 

OF 

CHALMERS’ NEGOTIABLE INSTRUMENTS ACT. 

By ARTHUR OASPERSZ, 

Darrisier-at-Lavj, Advocate of tJie High Court, Calcutta. 


PRESS NOTICES OF THE FIRST EDITION. 

From IT perusal of the Introduction and of the notes given to each section 
a clear idea of the scope and meaning of the Act is obtained, and what in the 
bare text was very involved becomes intelligible. Mr. Chalmers’ book will 
therefore be most useful to all those who either deal in. Negotiable Instruments 
in the coui’se of their business, or who have to give legal opinions on, or conduct 
cases arising out of, the rights and liabilities founded on such instranients.” — 
Pioneer, 

But it is when we come to the strictly critical portions of the Oommentaiyv 
that we find it of great use and sterling value to the practitioner, for every-day 
reference .” — Tmes of India. 


Second Edition. Now Ready. Dcrny cloth. Rs. 12. 

THE 

LAW OF SPECIFIC RELIEF IN INDIA: 

BEING A COMMENTARY ON ACT I OP 1877. 

By CHARLES COLLETT, 

LATE OF THE MADRAS CIVIL SEUVICE ; OF LINCOLN’S INN, B ABRISTER-AT-LAW 
AND FORMERLY A JUDGE OF THE HIGH COURT, MADRAS. 


Second Edition. 

By H. N. M orison, 

OF THE MIDDLE TEMPLE, BARRISTER- AT-L AW ; AUTHOR OF ‘•'ADVOCACY AND 
EXAMTNATrON OF WITNESSES.” 
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D 


Nov) Ready, Demy 8i?o, pi^, exxxix 1092. Cloth, gilt. Rs. IS. 

mi] OF EVIOENCJD 

APPLICABLE TO BRITISH INDIA, 

By Hon’ble Justice AMEEE, ALI, m.a., c.i.e,, 

BavrUter-at-Lav:-, Jvxlyc of the High Court of Jvxiiaiiiire at Fort Wi^liari in Bengal 

AND 

J. G . WOODEOEEE, m.a., b.c.l., 

JBarrister-at-Law, Advocate of the High Court at Calcutta. * 

[SCREME — (1) Introduction to Part of Act (I) Litroduction to 
CliOrpter of Act (a) Section of Act ; (b) Principle upon ichich it is 
enacted ; (c) Group of Cognate Sections ; (cl) References to Tent- 
booh dealing icitli the suhject-rnatter of the Section ; (e) Commen- 
tary on the ii'ords of the Section.'] 

Contents : — Table of Acts, Eegulatioiis, and Statutes Cited — 
Table of Cases Cited — Bibliogiapiiy of Works upon the Law of 
Evidence — General Introduction — The Indian Evidence Act with 
commentary — pp. 1 — 915 Schedule — Appendix— (A) Table of Places 
to which the Act has been specifically or generally applied : of Native 
States wdiiclx have adopted the Act ; and of places beyond British 
India to which tlie Act has been made applicable — (B) Note on the 
interpretation of Statutes — (0) Act II of 1855 (Evidence) — (D) 
Fifth Eeport of Tier Majesty’s Lav/ Commissioners (1868) — (E) 
Abstract of Proceedings of the Legislative Council (1808 — 72)— 
General Index. 

In the preparation of this commentary upon the Indian Evidence 
Act (]. of 1872), the authors have availed themselves, not only of 
the latest editions of English and American text-books treating 
generally of the Law^ of Evidence, but also of some of those special 
treatises which deal in detail wdth its particular branches, such as 
the theory of Eelevancy ; eircurastantial, opinion, and presumptive 
evidence ; the law relating to confessions, experts, estoppel, identi- 
fication, disputed handwriting, res judicata.^ privileged coinmniiica- 
tions, burden of proof, extrinsic evidence affecting documents, the 
right to begin and reply, the examination of witnesses, communica- 
tion by telegraph and telephone, and the like. With respect to the 
Indian case-law especial endeavour has been made not only to 
collect all relevant decisions from the days of the earliest Indian 
Eeports down to and including the month of December 1897, but 
also to afford that classification and critical analysis of those deci- 
sions, without wdiich a text-book is likely to prove to be hardly 
more than a repository for the names of cases or the Eeporter’s head 
notes, and as such but of little service to the practising laAvyer for 
wLom this work has been, in large part, designed. 
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A DI&EST OE OASES; 

CONTAINING 

HIGH COUET EEPORTS AND PRIYY COUNCIL REPORTS 
/)F APPEALS FROAI INDIA, 1890-93, 

WITH AN INDEX OF CASES. 

Compiled by 

JOSEPH A"ERE WOODAIAN, 

Of the MkhUe Temple, Barrisier-(it~ LaK\ and Advocate of the 
High Court, ('alcatta. 

VoL VI. 1887— iSS9 ... Ps. 12 0 

Vol. VIT. 1800—1898 t.. ... ,, 10 0 

Vol TUT. 1801—1807 ... ... .. 10 0 

Fourth Edition-, In Boyal 8ri'. doth. i?>'. 10. 

THE 

INDIAN LIMITATION ACT, 

ACT XV OF 1877 

{as amended hy Act XVII of 1877, XII of 1879, 1S81, IX 

rf 1887, VII of 1SS8, XII of 1891, and VI of 1892. 

WITH NOTES. 


CJ ihi Imier Tcmplt, BarrisUr-at-Lmu, and one of iJie Judges of the Chief 

Court, Punjab. 


TAGORE LAW LECTURES, 1894. 

^ In Royal Svo, doth. Rs. 10. 

THE LAW OF 

FiiAUD, MlSREPRESEJs^TATlON & MISTAKE 

IN BRITISH INDIA. 

T'y Sie FHEDERICK POLLOCK, Bap.t., 

Rarrider-at-Laiv, Professor of Jurisprudence, Oxford. 
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MAHOMEDAN LAW. Vol. I. 

THE LA*W RELATING. TO 


GIFTS, WAKF8, WILLS, PRE-EMPTION AND BAILMENT, 

ACCORDING TO 

THE HANAFL HALIKI, SHAFIO, AND SHIAH SCHOOLS. 


COJVJPILED FROM 

Authorities in the Original Arabic, with Explanatory Notes an4 
Eeferences to Decided Cases, and an Introduction on 
Mahomedan Jurisprudence and Works on Law. 

By the Hon’ble Justice AMEER ALI, M.A., C.I.E., 


BarristeV’at-Laio, Author of 

Importance of Mahomedan Law. 
The Law relating to Gifts. 
Formalities relative to Gifts. 

The Revocation of Gifts. 
Consideration on Emaz. 

The Shiah Law relating to Gifts. 
The Law of Gifts according to 
the Shafic Doctrines. 

The Law of Waif. 

The Moukoof Ala Hum or the 
Objects of Wakf. 

“ The authorities relating to gifts of 
ed upon with great ability by Syed Ar 
Privy Council, Indian Appeals, Vol. ? 


Personal Law of the MahomedansA 
The Matwalli. 

I The Powers of the Wakif. 

Waif in favour of non-existing 
Objects. 

The Principles of Construction. 

I The Shiah Law relating to Waif, 

; The Maliki Law relating tc 
I WaJf. 

: The Law of Waif according to 

j Shafic School. 

I The Law relating^ to Wills. 

Mushaa have been collecred and coniment- 
leer Ali in his Tagore Lectures of 1884.” — 


Royal cloth. Rs. 14. 

MAHOMEDAN LAW. Vol. II. 

A Second Edition of 

THE PERSONAL LAW OF THE, MAHOMEDANS. 

The LaAY relating to Succession and Status, according to the 
Hanafi, Maliki, Shafe'i, Shiah and Mutazala Schools. Compiled 
^from Authorities in the original Arabic, with Explanatory Notes 
and References to Decided Cases, and an Introduction on the 
Islamic system of liaw. 

By the Hon’ble Justice AMEER ALI, M.A., 
Bamster^at^Laio, One of the Judges of H. Mis Eigh Court of 
Judicature, Bengal. 
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Second Edition, Revised and Enlargi^'l. Royal 8l-o, cloth. Rs. 1/1. 

THE ' 

LAW RELATING TO MINORS 

AS ADMINISTERED IN THE PROVINCES SUBJECT TO THE 
HIGH* COURTS OF WARDS IN BENGAL, MADRAS, 

AND THE NORTH-WESTERN PROVINCES. 

By ERNEST JOHN TREVEIALAN. Esq., 

Barrister -at- Laic, 


COIS'TENTS. 


T, — Age f Majority and Domi- 
cile. 

II.— Contracts and Disposal of 
Property. 

III. — Acquisition of Property 
by Transfer, Gift, In- 
beritanee, or Will. 

IV. — Offices of Public and 

Private Trust. 

V. — Testimony of J-Iinor-. 

VI. — AVrongs and Criminal Orfen- 
ces by Alinors. 

A'lT. — AYrong's and Criminal Offen- 
ces against Alinors. 

A^IIT.— Natural Right of Guardian- 
ship. 

IX. — Appointment of Testavnen- 
tain’ Guardians. 

X. — Loss of Right of Criiardian- 
ship. 

XI, — Appointment of Guardians 
by Civil Courts. 

XII, — Pveinoval and Discharge of 
Guardians by Civil Court. 

Xni. — References, Appeals, Costs, 
&c., in Proceedings 
under Guardian and 
VA^ards Act. 

XIA^.— Appointment and Reraor'al 
of Guardians by High 
Courts. 

XA^. — Duties of CAiardians. 

XYT. — Rights and Powers of 
Guardian of Person. 


XVII & XA'IIL— Rights and Powers of 
Guardian of Property. 

XIX. — Liabilities of Guardians. 

XX. — Modes of enforcing Rights to 
Custody of Property and 
Person of Alinor. 

XXI. — Ratification and Avoidance. 

XXIL — Maintenance, Advance- 

ment, and Education. 

XXni. — Alarriage of Alinors. 

XXI A".— Powers of Courts over 
Property of Alinors. 

XXAL — Suits and Proceedings by 
and against Alinor.s,^ 

XXVL— Chsts of Suits by and against 
Minors. 

XX VTI.— Decrees in Suits by and 
against Minors. 

XXA^III. — Limitation of Suits by and 
against Alinors. 

XX.1X. — Proof of Minority when in 
Issue. 

XXX. — Courts of Wards. 

XXXL— The Ciourt of Wards in 
Bengal, Constitution and 
Powers. 

XXXIL— Bengal Court of AAmrds, 
Managers and Giiardians«^ 

XXXIII. — Bengal Court of AAuards, 
Miscellaneous. 

XXXIV.— Court of AALards, North- 
AVestern Provinces. 

XXXA^. — Court of AAWrds, Aladras. 

XXXA^L— Suits by and against AVards 
of Courts of AVards. 
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Second Edition. Octavo. Cloth. Rs. 12 . 

ES-TOPPEL 

’ BY ^ • 

REPRESENTATION AND RES JUDICATA 

IN 

BRITISH INDIA. 

By ARTHUR CASPERSZ, Esq., B.A., B arris ter-at- Law. 

Contents .‘—Introduction— Leading Principles. • 

PART I.— Modern or Equitable Estoppel. 

Chapter i — E stoppel by Representation. Chapter 2 — Benami Transac- 
tions. Chapter 3 — Landlord and Tenant. Chapter 4 — Patents. Chapter 5 
— Bailor and Bailee. Chapter 6 — Vendor and Purchaser. Chapter 7 — Agency 
and Partnership. Chapter 8 — N*gotiable Instruments. Chapter 9— Com- 
panies. Cpiapter 10— Matter in \Yriting. Chapter ii— A dmissions, 

PART II.— Estoppel by Judgment. 

Chapter i— R es Judicata. Cpiapter 2 — Forum. Chapter 3 — Parties and 
Representatives. Chapter 4— Matters in Issue. Chapter 5 — Matters construc- 
tively in Issue. Chapter 6 — Pinal Decision. Chapter 7 — Judgments in Rem. 
Chapter 8 — Foreign Judgments. 

(PRESS NOTICES OF THIS EDITION.) 

“ The present edition has been duly brought up to date, and our opinion as to the 
general merit and utility of the book is confirmed by further examination .” — Lazo Qtiar* 
ierly Review. 

“ Mr. Caspersz has laid the legal profession under an obligation by the publication of 

a new edition of his excellent book on Estoppel The work is a monument 

of industry and affords a striking example of what may be accomplished by a busy 
man .” — bidian Daily Nezvs. 

" The most authoritative Indian treatise upon the subject with which it deals. Mr. 
Caspersz’s name is a guarantee for accurate and conscientious work, and his book may be 
accepted among the classics of an Indian law Xihroxy." Statesma?2. 

^ (PRESS NOTICES OF THE FIRST EDITION ) 

“ The treatise ranges over the entire subject, including those portions of the Law 
, of Estoppel not yet dealt with in the codified Chapters of the Indian Law. A great 
body of decisions had grown up in India prior to the so-called Codes, ana the stream 
of cases still flows on. It must therefore be an advantage to the Indian Law student 
and practitioner to meet with a treatise presenting the l^giish and Indian cases set out 
with great fulness and accuracy and discussed with care 

“ The work appears to have been executed with great care and ability, and it is, we 
think, likely to commend itself to students and to the profession generally both m 
England and in IndimC’—Laza Quarterly Reviezv. 

♦ ‘‘ The best and most recent exposition of a branch of law which of late years has 
very considerably expanded.” — E 7 igUsh Lazv Times. 

“ The author has dealt with the subject exhaustively and accurately, and we predict 
that this book will speedily become a text-book in British India in the hands of every 
legal practitioner in the country.” — India?i Jzndst. 

“A work shewing great research, and one in which the materials amassed have been 
arranged and presented to the reader with great care and skill ” — Times of hidia. 

“ )Ve have hope that it may prove as successful and worthy of success as the best of 
its predecessors.”— T/u? 7 . 
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TESTAMENTARY SUCCESSION 

■ AND 

ADMINISTRATION OF INTESTATE 
. ESTATES IN INDIA, 

BEING A COxMMENTARY ON THE 

Indian Succes.sion Act (X of 1865), The Hindu Wilis Act 
(XXI of 1870), The Probate and Administration 
Act (V of 1881), &c., &c. 

BY 

GILBERT S. HENDERSON, m.a. 

tVITII 

Notes and Cross References, and a General Index. 


PRESS NOTICE. 

“ Tins edition supplies a distinct need and Avill be weleoined by the legal 

profession Perhaps the most significant testimony to its value aiufta 

the esteem in which it is held in the Law Courts is the fact tliat no rival had 
seriously disputed this field with Mr. Henderson Nvhose name is a guarantee for 
sound work and learning.” — Siatesman-, 


TAGORE LAW LECTURES, 1887. 


Royal Svo, cloth. Rs. 16. 

THE LAW OF 

TESTAMENTARY DEVISE 

AS ADMINISTERED IN INDIA ; OR, THE LAW RELATING TO 

WILLS IN INDIA. 

With an Appendix containing — The Indian Succession Act (X of 
1865), The Hindu Wills Act (XXI of 1870), The Probate and 
Administration Act (Y of 1881), with all Amendments, The Pro- 
bate and Administration Act (YI of 1889), and The Certificate 
Succession Act (YIT of 1889). 

By G. S. HENDERSON, Esq., M.A., 

Barrister-at’Lnw, 
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INDIAN PENAL CODE • 

With a complete Comrtientary , to lo/a'ch is appended the xicts of the 
Governor-General in Council relading to Criminal OJfences in India. 

By W. F. AGNEW, 

Barrister-at-Law, Recorder of Rangoon. 


In Crow7i 8 VO, cloth, Rs.1. • 

THE CASE-NOTED PENAL CODE. 

By CBARLTON SWINHOE, 

Barrister-aULaw. 

The aim of this work is to give under each section the 
references to the cases decided under it; with, in mail}" 
cases, a resume of tlie arguments and decisions. 

“ Admirably adapted for use in Court work and especially in theMofnssil 

Ids book should commend itself to lawyers -enga^'ed in criminal 

practice. It should also prove useful to Magistrates who may have occasion 
to consider whether authorities cited before them are conclusive or not, for 
it will give them all the cases decided upon any particular point under 
consideration .”— of India. 

“We are glad to say that, so far as we are able to judge, he has performed 

his task with much success The book is printed in a convenient 

size, and the Case-Law appears to have been carefully consulted.”~Ctyz7 
and Militari/ Gazedte. 


Tkird Edition, with Additions to 18136, Crown Svo. 

Cloth, He. 1-S ; Paper, Re. 1. 

A CHAUKIDARI MANUAL; 

BEING 

ACT VI, B.C., OF. 1870, 

AS AMENDED BY 

ACl S I, B.C., OF 1871, 1886, & 1892, 

Sec. 46j Code of Criminal Procedure, and S. 21, Regulation XX of 1817 

WITH 

NOTES, RULES, GOVERNMENT ORDERS, AND INSPECTION NOTES. 

By G. TOYNBEE, Esq., 

d/aglstrafe of Hooghly. 
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ANGLO'MUHAMMADAN LAW. 


Demy Sro, cloth^ py>' kis. 6. 

AN INTRODUCTION TO THE STUDY 

OF 

ANGLO'MUHAMMADAN LAW 

By Sis ROLAND KXYVET WILSON, Baei., 

Late Reader in Indian Law to the University of Cambridge, 

“ This little work aims at ligiitoniiig- the task of the student who is entering upon 
a study of this difficult and complex subject. Commencing with a sketch of Mahomet 
a;: a legislator, and the Koran as a law-book, it proceeds to truce the development of 
Muhammadan Law, both orthodox and otherwise, and its growth in India under 
Muhammadan rulers. The last two chapters are taken up with the history and 
present footing of Aiigio-i\Iuhauimadan__ I/uw, and an outline thereof. The author’s 
long experience, wdien he w’as reader of Indian Law at Cambridge, has enabled him 
to meet the wants of the student.” — Lav: Taacs. 

“We think that the author has acted wisely by distinguishing by the prefix ‘ Anglo,' 
that small fragment of the IMuhammadan Law which the English Government en- 
forces by its own tribunals. Very thoroughly has the author dealt with this fragment, 
and to those who desire to make some acquaintance with this branch of Indian 
Warisprudcnce, we recommend the above lx)ok with every confidence,” — Lav: Maaaunc 
and Review. 

“The book is well and carefully written, showing a good grasp of facts and theories 
and a wide and judicious reading of authorities on the subject, —as might well have 
been expected from the late accomplished Reader of Indian Law in Cambridge 
Universitjn”— ■Asifttk Qv.ariciii/ Jieckw. 


Defivij 8/.0, clotC pp, 495. Its. 15. 

A DIGEST OF 

ANGLO-MUHAMMADAN 



By Sir ROLAND KNYVET WILSON, Bart., 

Late Reader in Indian Law to the University of Cambridge. 

Setting forth in the form of a Code, with full referencea to modern 
and ancient authorities, the special Rules now applicable to Muham- 
madans as such by the Civil Court of British India. 

“Sir Roland has admirably performed his difficult task. His Digest sets fortli 
for the first time in a complete manner the laws now applicable to I\rahoniedans as 
such by the Indian Courts, together with full references to ancient and modern 

authorities, and to the ruling decisions of the Judges as a work of technical 

codification it also takes a high place. It is by no means the first service of the kind 
which Sir Roland Wilsc>n has rendered to India ; but even if it stood alone he would liave 
achieved a work not nnwoi-tlC/ of his own reputation or of the gi’eat Universit5' 
in which he so long and so ably represented Indian Law.”-— TAe Tlraes. 

“ The volume is an interesting one even for the general reader, while the lawyer should 
be able to get up Anglo-I\Iuhaminadan Law from the ‘ Digest ’ with the least piossible 
trouble. ” — Mad/ras Tmm. 


“This work will be a welcome addition to the somewhat scanty stock of modern 

English writing upon this branch of Indian Law Finally, no pains have been 

spared to make the rules and decisions visible at a glance. The Index is copious, and 
the whole work well and clearly printed.”— Trnies of India. % 

“ Sir Roland Wilson g-rapples with a complicated task in what seems to us a most 
admirable and efficient maimer. His statements of the law and of precedents are 
wholly lucid and intelligible, and this Digest should form an invaluable work of 
reference for all who are called upon to deal in any way with the Muhammadan Law of 
British India,”— f/oine Neics. 
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THE INDIAN PENAL CODE: 

Wim A COMMENTARY. 

By W. R. HAMILTON, 

Barrister- at- Laic, Presidency Magistrate, Bondoa.y. 

PRESS NOTICES. 

“ A valuable work.”— Gazette. 0 

“ Tiie book will repay .stiuly by Engli.sli readers — a.s showing the .simplicity and 
feasibility of the Code.”— Zar; Journal. 

“It is one more valuable contribution to the slowly increasing series of standard 
commentaries on statute law by authors who have had practical experience in the 
administration of the law in India.” — Times of IndM. 

“ Of the book itself w^e have a high opinion. It contains, in fact, practically every, 
thing of importance that can guide to a knowledge or administration of the Penal Code ; 
while notes on pi'ocedure appended to each section that defines an offence, stating briefly 
whether the offence be cognizable, bailable, coinpoundablc, and so on, enable the reader 
to gain at a glance all the information he rcciuiros.” — Staics)noM. 


Third Edition. Royal Sro. Rs. 14. 

THE CODE OF CRIMINAL PROCEDURE 

ACT X OF 1882, 

Together with Eluliiigs, Circular Orders, Notificatious, etc., of all 
the Higli Courts iu India ; and Notifications and Orders of the 
Oovernment of India and the Local Governmeius. 

EDITED IVITII COPIOUS NOTES AND FULL INDEX. 
Third Edition. 

By gilbert S. HENDERSON. 


In the Press. 

THE 

BENGAL TENANCY ACT, 

AS AMEA’DED BY 

B. C. ACT I OF 1898, 

WITH 

NOTES, ANNOTATIOXS, RULES, ORDERS, NOTIFICATIONS, dec. 
By B. F. RAMPINI, 

One. of the Judges of the High Court, Calev.Ua, 
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hi the Press. Third Pditioii, Jt^‘~}rritfr)i and Fad ainjcd . 

THE 

-LAW OF MORTGAfiE IN INDIA. 

V/ith an Appendix. The Tranefev of Property Act cmnotated. 
By rash BEHARI GHOSE, m.a., d.l. 

Tagore Lecturer, 1875. 


Royal Sro, cloth. Rs. 12. 

THE 

Li¥ AID PRIOTIOE 

OF 

EEaiSTEiTION IS BES&AL. 

Comprising 

A short History of the Legislation on this Branch of the Law 
from the year 1T93 to the present time, with Acts XVI of 1864, XX 
of 1866 and VIII of 1871 : also Act HI of 1877 as amended up to 
date, Avith Notes, Annotations and Judicial Decisions. 

The Sections of tlie Tenancy Act, which affect Registration, with 
Notes, and the latest Revised Rules of the Bengal Government. 

Tlie General Stamp Act with a Digest of Rulings and latest 
Rules and Notilications of Government. 

A Manual of Rules Avhich have the force of Law and of all 
Circular Orders of the Department, Annotated with Appendices 
and Specimen Forms, and 

A List of Districts and Sub-Districts corrected up to April 30, 1895. 

By H. HOLMWOOD, i.g.s., 

District and Sessions Judge, Qaya, Late Inspector' General of 
J^egisiration, Bengal. 

PRESS NOTICES. 

This oxcelloiit haudhook of digested information on the Law and Practice of J^egis- 

tration in Bengal Between its covers the reader will find, 

pi-intcd in clear type and admirahly arranged, all the Stamp Law, Procedure Rules, and 
Judicial Decisions iieeessai'y to the due registration of title-deeds and securities. . . 

It fills a void and has a distinct value of its own Pew large 

offices, we venture to think, can afford to bo without a copy of this careful and unpre- 
tentious work.”— 

“Mr. Holmwood must bo congi-atulatcd on his contribution to our Indian Law 
Manuals. He has certainly succeeded in iproducing a handy volume of the Law upon 
the subject, which v/e can recommend Avith all confidence to those whose duties or 
whose avocations bring them in contact with the Registration A-eV'—Englulinmn, 
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TAGORE LAW LECTURES, 1S7S. 

Second Edition,^ Revised. Royal 8ro. Ils. 10. 

THE HINDU LA.W OF 

MAREIAGE* AND STEIDHANA. 


By THE Hon’ble GUBUDASS EANEUJEE, M.A., D.L., 

Judge, High Court, Calcutta, 


CONTENTS. 

I. — Introductory Remarks. ! VIII. — Rijihts of a Woman over li r 


II.— Parties to Marriage. 

III. — Fermsof Marriage and Forma- 

lities requisite for a valid 
Marriage. 

IV, — Legal consequences of Marriage. 

V. — Dissolution of M a r r i a g e — 

Widowhood. 

VI. — Certain Customary and Statu- 
tory Forms of Marriage. 

Vri, — What constitutes Stridhana. 


Stridhana, 

IX. — Succession toStridhana, accord- 
ing to the Benares School. 

X. — Succession to Stridhana, accord- 
ing to the Maharashtra Dra- 
vida, and Mithila Schools. = 
XL— Succession to Stridliana, accord- 
ing to the Bengal School. 

XII, — Succession to Woman’s Proper- 
ty other than her Stridhana. 


TAGORE LAW LECTURES, ISSO. 

Royal Svo. cloth. Rs. 16. 

THE PEINCTPLES OF THE 

RUM LA¥ OP IIHEPITAIOE, 

TOG ETHER WITH 

I. — A Description, and an Inquiry into the Origin of the SitADDHA 
Ceremonies : 

II. — An Account of the Historical Development of the Law of Sue* 
cession, from the Vedic Period to the present time : 

III. — A Digest of the Text-Law and Ca.se-La\Y, bsaring on the Subject 
of Inheritance. 

• By RAJIvUMAR SARVADHIKARI, B.L., 

Zaio Lecturer and Professor of Sanskrit, Canning College. Luck^ioiv. 


TAGORE LAW LECTURES, 1879. 
Royal St'o. cloth. Rs. 10. 

THE LAW RELATING TO 


THE HINDU , W' I D O W. 

Br Baboo TRAILOia'ANATH MITRA, M.A., D.L., 

Laid Lecturer, Presidency College. 


I. — The Sources of Hindu Laav. j 

II. — Tlie Condition of Women and i 
the Obligation of W’ idows. i 

III. —The Widow’s Bights of Succgs- j 

sion. i 

IV. — The Obligations of the Widow 

as Heir. 

V. — The Re-marriage of Widows. 

YT. — The Nature and Extent of the 

Widow’s Estate. 


VII. — The Nature and Extent of tlie 
Widow’s E.state (coiitiuuedL 
VIIL— The Alienations by tlie Widow. 

IX. — Tlie Alienations by the Widow 

(continued). 

X. — The Bights of the Rever- 

sioners. 

XI. — Suits by Reversioners. 

Xn. — Tlie Maintenance of the Widow. 
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Crown 8vo, cloth, Rs. 6. ^ 

ADVOCACY & EXAMINATION OF WITNESSES, 

r Including' Duties and Liabilities oY Pleaders in India. 

By H. N. MOBISON, Esq., 

Ba rruter-nt-Lam and Advocate of the High Court, Calcutta. 

The work treats of matters of practice such as takiug instructions^ 
speech, argument, esaminationdn'Chief and cross-examination, and 
includes a resume of the duties and liabilities of Pleaders in India. 
The Legal Practitioners' Act, with the Rules of the High Courts relating 
to the admission of Pleaders and Mukhtears, appears in the form of an 
Appendix. 

‘■’Rndouhtedly juniors and, possibly, not a few seniors too, may profit by the sensibl*^ 
and practical hints Air. Alorison gives as to the of Counsel and the treatment o 

AVitncsscs Air. Alorisoii’s book is certainly one that should be 

b ought. ' iS to. Us ma n. 

“A ^A"ork which will be of material service to the younger members of the legal 
profession in India .” — hidloii Daih/ Neics. 

“A book wdilcli should be put into the hands of every young pleader before starting 
practice. It deals in a x^oicular maiiuer with the w'hole of an Advocate’s duty from the 
moment of loresenting himself to tlie ordeal of the examination until he reaches the 

topmost rung of the ladder The book contains many hints that will 

be of value to all practitioners.” — Bomhai/ Gazette. 

“ We can safely predict of Air. Alorison’s book that no one who Imys it will regret the 
small sum exx^ended on its purchase .” — Civil and J\IUitara Gazette. 

“ The ebax^ter on ‘ Witnesses ’ is extremely good.” — Pioneer. 

A very useful little book .... The book is something more than a guide to 
the bar and contains useful hints on Advocacy and the Examination of Witnesses,”— 
Cei/lon Observer. 

“ An interesting and valuable addition to the literature of the profession. The 
subject is treated in a lu'oad and compi-ehonsivc manner wiiieli makes the book 
attractive to the general reader, while at the same time the author Vnings judgment 
and experience to bear upon the cvery-day details of an Advocate’s life, and, with 

admii'alie re, suits enough has been .said to indicate the highly practical 

and valuable character of the W’ork, wiiicli may .safely be eommonded to tlie attention 
alike of the lay puldie and of all Indian La-wyers.” — ICiUjlisltrnaa. 


Fourth Edition, Revised. Demy 8vo, cloth. Rs. 5. 

THE 

INDIAN LAW EXAMINATION MANUAL. 

By FENDALL CURRIE, Esq., 

Of Lincoln'' s Inn, Barrister -at- Law. 


OOBTENTS. 

Introduction — Hindoo'Law — Mabomedan Law — Indian Penal Code- 
Code of Criminal Procedure— Code of Civil Procedure— The Specific 
Relief Act— Evidence Act— Limitation Act— Succession Act— Contract 
Act— Registration Act— Stamp and Court Fees’ Acts— Mortgage — The 
Easement Act— The Trust Act— The Transfer of Property Act— The ^ 
Negotiable Instruments’ Act. 


OPINIONS OF THE PRESS. 

“ The experience of the coinpiler in the learned profession with which he is 
connected, speaks for the usefulness and importance of the questions that have 
been put in with a view to prepare candidates for the examination.”— 
Mirror. 

“ It is excellently arranged.” — Englishman. 
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hi Demy Svo, doth. Rs. 10. 

THE I.-¥. ppyilOES BEIT lOT; 

Being Act X!l of 1881, 

As amended by subsequent Acts. 

With Introduction, Commentary and Appendices. 

By H. F. house, C.S, 

“ He lias pi’orluced a tolerably complete handbook of the law relating to 
agricultural and like tenancies in the In orth' Western Provinces. But 
has done more. In his excellent Introduction he has given a very interest- 
ing historical retrospect of the Rent Law. The notes under the several 
sections of the Act appear also to embody all the important rulings and 
to have been put together with great care. On the whole, the handbook 
is one we can thoroughly recommend to all tliose who are interested in 
the branch of law with which it deals .”— and Militarij Gazette, 


Demy %vo, cloth. Rs. 7. 

THE 

NORTH-WESTERN PROYINCES RENT ACT: 

BEING 

.ACT XII OF 1881, AS AMENDED BY ACT XIV OF 1886. 
WITH KOTDS, ke. 

By H. W. REY]N0LDS, C.S. 

Demy 8i'o, cloth. Rs . 8. 

THE NORTH-WESTERN PROVINCES LAND REVENUE ACT: 

Being Act XIX of 1873, as amended hy Acts I and 177/ of 1879, Xll 
of 1881, XIII and XIV of 1882, XX of 1890, and XII o/1891. 
VVITI) NOTES, GOVERNMENT OiiDERS, HOARD CIRCULARS AND 
DECISIONS, AND UCLINGS OF ITIE ALLAHABAD HIGH COURT. 

By AZIZUDDIN AHMED, 

Deputy Collector and Magistrate, X.AV^ Provinces and Oudh. 


Third Edition, Revised, Re-ioritten, and much Enlarged. 

* THE 

i.AW Of RENT AND REVENDE Of BENGAL: 

Being the Bengal Tenancy Act, Pntni Laws and other Revenue 
Acts, with Notes, Annotations, Judicial Rulings and Rules of the 
Local Government, High Court, and the Board of Revenue, 

By Baboo KEDAR NATH ROY. 
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Croton cloth., gilt. Rs. 

HAND-BOOK OF INDIAN LAW, 

A Popular and. Concise Statement of the Law 

WITH FUI.T, INDKX. 

By a Barrister-at-Law and Advocate of the High Court, Calcutta. 

PRESS NOTICES. 

“ This handbook is intended primarily to present to the non-legal public and 

students an abridgment of the law, criminal and civil, generally in force 
throughout British India. It is concise, popularly written, and so far as we 
have been able to form an opinion on the point, complete. Law^mrs as well as 
students may find it serviceable at a pinch. A short and excellent historical 
account of legislation and Courts of L:iw in British India from the time of the 
East India Company until the present day is embodied in an Introduction. The 
Index is admirable. This book will be of great use to competition-wallahs.” — 
The Law Journal, Decetnler 2'2ad, 1891. 

“ should command a very ready sale. The ol^ject of the 

author, w’^e are told, has been to present, in as concise and popular form as the 
nature of the subject admits, an abridgment of the law, criminal and civil, 

generally in force throuh- out British India One admirable feature 

of the book is the general arrangement for reference, which makes the discovery 
of any required subject lioth simple and easy. The work of condensing has 
been well done, and no important point appears to have been omitted ; w^hile 
at the foot of each page the latest and best authorities on each point are quoted.” 
—The Enfjlishiian, 

“ Will be useful to both these classes (non-legal public and students). , . 

The book will be useful to the legal public as well as to the classes for whose 
benefit it is primarily intended, for to hwyers it wall serve the purpose of a 
convenient index or legal lexicon.” — Indian Dailii Rews, 

‘intended primarily for the use of laymen and students, this book will, 
we doubt not, very soon become as recoguised an aut]:iority here as ^ Every 

Man his own Lawjmr’ is at home he (the Editor) has well 

succeeded in the object he has had in view’ — the presentment in a concise and 
popular form of an abridgment of the Criminal and Civil La^v generally in force 

throughout British India The book is so thoroughly up to 

date ’ that the Land Acquisition Act passed .last March is summarised therein. 
The Editor has admirably succeeded in his endeavour to give a lucid and 
accurate compendium of the laws under ■which we live. The exhaustive index 
at the end of Hie book and the bold type used at the commencement of para- 
graphs and for words of particular importance will materially facilitate reference 
. . . . So handy a compendium of Indian judiciary should have a very 

large sale .” — Bombay Gazeti^ 

‘^‘^Will satisfy a prevailing want and ought to meet wdtli a ready sale . . 

, , . . . . carefully condensed work . . . the -work -will, wm may 

safely say, be able to point out to the uninitiated -what, if he has a grievance, is 
the proper course he ought to pursue ; and how, if he wishes to repair a wrong 
or redress an injury, he must set about it, and what is his remedy and the best 
course to pursue. The -work would seem to be exhaustive, compendious, and, 
unlike the general run of legal productions, of small bulk, condensed and con- 
venient to handle, and possesses a large and copious index of 92 double columns 
of fairly small print ; without it a wmrk of such a kind might run the risk of 
becoming a trackless waste ; but with it, it is at once handy and easily under- 

stood of the people is enterprising in character, and we trust 

it will meet with th^ success which it deserves, and may every purchaser of a 
copy remember that ‘ Jgno7'antia juris hand excvsat.'’ ” — The Pio'iiecr. 
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HANDBOOKS FOR GOVERNMENT EXAMINATIONS. 

Third Edition, Revised. Crown 8i'o, cloth, Rs. 3. 

THE STUDENT’S HANDBOOK OF 

MAHOMED AN LAW. 

By THic Hon’ble Justice AMEER ALI, p.I.E., 

Author of Mahomedan Law The Spirit of Idam S'' The 

Ethics of Islariif <&c., doc. 

Deaifj SrOj clothe pp^ 517. Rs. (]. > 

A SHORT TREATISE 

ON 

HINDU U A W 

AS ADMINISTBKED IN THE COURT.S OF BRITISH INDIA. 

By HERBERT COWELL, 

Middle Temple, Barruter-at-Lau:, 

Author of “ The History and Constitution of the Courts and Le'jislatice 
Author ities in IndiaT 

'‘AVc can say of this Book that it appears to be clearly and readably written, and 
to cover ill outlino a very wide extent of subject-matter .” — Law Journal. 

AAhll be found to contain a well dige.stecl ma.ss of information.” — hniif^Tinl and Asiatic 
Quarterb/. 

“Puts the outlines of Hindu Law briefly and clearly before the student.”— d/adrio? 
Times. 


Croicii Sen, cloth, R.9. 8; Post free, Ps, 3-8, 

INTRODUCTION 

TO THE 

RE&TJLiTIONS OE THE BEI&AL CODE. 

Bt G, D. field, M.A.. LL.D. 

CONTENTS. 

Chapter I. — The Acquisition of Territorial Sovereignty by tbe Euglish 
in the Presidency of Bengal. 

„ II. — The Tenure of Land in the Bengal Presidency. 

„ III. — The Administration of Land-revenue. 

lY. — The x^dministration of Justice. 


A Meprint in Crown Svo, cloth, Ps. 3. 

THE 

PRINCIPLES OF JUDICIAL EVIDENCE; 

An Introduction to the Indian Evidence Act, 1872. 

By Sib JAMES FITZ-JAMES STEPHEN. 
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h'fftk Editiim. Hi ick %vo, cloth, 7?.s*. 18, 

THE 

LAW OF EVIDENCE IN BRITISH INDIA. 

By C. D. FIELD, M.A., LL.D,, 

• Bengal Civil Service^ 

liecently a Judge of the High Court of Jmiicatnre , Calcutta, 


This ivork contalm the Indian Evidence Act (as amended vp to \st 
January 189L), the Banher s' Evidence Act, XVIIl of 1891 (as amended 
l)fj Act I of 1893), a7id all provisioiis on the subject of Evidence which are 
in force and mirepealed hy the Evidence Act or any other Act, 


OPINIONS OF THE PRESS ON THIS EDITION. 

One of the standard reference hooks of India is Field’s Law of Evidence...... 

We may say of the present volume, as was said of irs predecessor, that it is 
rather a new book than a new edition. To the Editor the revision has been, if 
not exactly a labour of love, at least a corollary of his own private study of the 
latest changes of the law. An important and most useful feature of this edition 
is a complete list of the Native States or ‘ places therein’ to which tlie Evidence 
Act has been applied by the Governor*General. No such list, we believe, has 
been compiled or published before. The entire work, we may say, bears the 
unmistakable traces of careful and critical revision. Every change that has 
been introduced is a very decided improvement.” — Englishman. 

The work has been brought up to date with a painstaking thoroughness w'hich 
will be obvious to all who compare it witli the fourth edition, and will be general- 
ly welcomed by judicial officers and the legal profession throughout India as 
tlie most complete and authoritative exposition obtainable of the subject with 
which it deals ,” — Indian Daily Neios, 

“ Mr. Field’s name is a sufficient guarantee for the completeness and accuracy 
of any legal work he undertakes, and his present venture will no doubt meet with 
due appreciation in the profession.”— 

^*Mr. Field’s ‘Law of Evidence in British India’ has long been recognised as the 
leading authority on the subject. His book is to the Indian practitioner what 
Taylor’s work is to the English lawyer, and no law library can be deemed 
complete without it . , . concluding this brief notice of his excellent 
treatise, which, as we have said above, contains a masterly exposition of the Law 
of Evidence applicable to this country, an historical retrospect of the course 
of legislation on that .subject, . and valuable hints on estimating the value of 
Indian evidence, we can best sum up our opinion of it in the words of the talented 
author of Leading Cases done into English ; — 

“ ‘ All this and more 
Is printed in a wise and weighty book, 

With gloss and commentary, case on case, 

Rich soil for fresh debate and ai-gument 
To -swell the garden of choice instances. 

And bless posterity with new delicacies 
Of hair^breadth’s difference ’ ” 


--Civil and Military Gazette^ 
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Second Edition, Thick Demy Zvo. Rs, i6. 

A COMMENTARY ON HINDU LAW 

OP 

INHERITANCE, SUCCESSION, PARTITION, ADOPTION, MARRfAGE, 8TRIDHAN, 
ENDOWMENTS AND TESTAMENTARY DISPOSITliyi. 

BY 

PUNDIT JOGENDRO NATH BHATTACHARJI, M.A, D.L. 

“No Student or Practitioner should be without a copy of this great work/’ — 
Nanahhai Hariclas, 

“ Babu Bhattacharji is the greatest name in tlie recent history of the Uiii- 
persity. He has already made his mark, having written a really original work 
on Hindu Law, which must assert itself against the crude compilations and false 
views of European writers /'— and Rayyat, Deer, 1885, 

“The result of his labours is an accurate, well-arranged, comprehensive, and 
convenient manual of Hindu Law eminently fitted to be a text-book for students 
and a guide to practitioners in all cases where questions of principle are involved. 
Upon several important topics the book is rich in original information and 
observations; and we may notice particularly the Rules of Interpretations, the 
Legal Maxims, and the Theory of Spiritual Benefits, as remarkable for original- 
ity ^ The most valuable feature 

of the book is, that it gives us an insight into the real nature of Hindu Law, the 
manner in which its rules are expressed, and in which its principles must be dis- 
covered, and the methods by which its problems must be solved.”— iwdfaTiiVhfioTj. 


Second Edition,^ Revised^ with Additions, Croivn 8w, cloth, Rs, 4-8. 

AL SIRAJIYYAH : 


OR THE ^ 

MAHOMEDAN LAW OF INHERITANCE, 

WITH NOTES AND APPENDIX, 

By AL]^[APJC RUMSEY, Barrister-ai-Law, 

Professor of Indian Jurisprudence at King^s College, liOndon, 
Author of “ The Yfahomedan Law of Inheritance,” etc. 
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Three Vohivies. Imperial Svo. eloth, 7?.v. r)6. 

DI&EST OE IIDIiN i,A¥ REPORTS, 

*- c 

A COMPENDIUM OF THE RULINGS OF THE HIGH COURT OF 
CALCUTTA AND OF THE PRIVY COUNCIL. ISU to June 1896. 

By D. SUTHERLAND, Esq., 

BarriMeT’at’Law,- Middle Tewple. 

Vol. I, 1831 to 1876, Rs. 8. Vol. II, 1876 to 1890, Rs. 12. 
Vol. Ill, 1891-96. Rs. 16. 

The only Digest which 5hows on the fhea of each , ruling wiiere it 
has been fjllowed, approved, over-rtiled, dissented from, explained, or 
referred to; and ufiords facilities, by means of cro.ss-references, to 
speedily getting at n particular case. 


PRIVY COUNCIL JUUG-MENTS. 

From 1831 to 1880. 

JUDGMENTS OP THE PRIVY COUNCIL 

ON A P P r] A L S FROM INDIA. 

Bv D. SUTHEP.LAND, Esq. 

The set of 3 vols. half-calf, Es. 27'8. 


Fourth Edition. Now Beady. Royal edotk. Fa. 10. 

RULINGS OF THE PRIVY COUNCIL, 

1825-1897. 

On Appeal from the High Courts of Calcutta, Madras, Bombay, 
and Allahabad. The Chief Court of Punjab, The Courts 
of the J udicial Commissioner of the Central 
Provinces, The Recorder of Rangoon, &c., Ac. 

By a, C. MITRA, 

Barrister-at~Lavj. 
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Third Edition. Demy 8vo, doth, pp. 299. Rs. 10. 

THE 

HINDU LAW OF INHlilUTANCE, 

PARTITION, STEIDHAN AND WILLS : 

With Leading Cases from 1825 to 189o. 

By a. C. MITRA, . 

Barriste,r-at~Law and Advocate, High Court, Calcutta, Author of 
The Transfer of ProperUj Actf 

TAGORE LAW LECTURES, 1892. 


Just PuUislied. Royal 8to, doth. Rs. 10. 

THE HINDU LAW OF ENDOWMENTS. 

BY 

PANDIT PRANNATH SARASWATI, m.a., b.l., 

Vahil, High Court, Calcutta. 


In Croion Svo, cloth. Rs. 4-4. 

OUR 

ADMINISTRATION OF INDIA, 

AN ACCOUNT OF THE 

CONSTITUTION AND WORKING OF THE CIVIL DEPARTMENTS 
OF THE INDIAN GOVERNMENT, 

With special reference to the Work and Duties of a Dhtriet OJicer 
in Bengal, 

By H. a. D. PHILLIPS, C.S., 

Author of “ Manual of Indian Criminal Laivf Manual of Rerenue and 
Colleetorate LawT 


Hew Edition in preparation, 

THE STAMP LAW OF BRITISH INDIA 

AS CONSTITUTED BY THE 

INDIAN STAMP ACT (No.^I of 1879); 

RULINGS AND CIRCULAR ORDERS OF ALL THE HIGH COURTS, 
Notifications, Resolutions, Rules and Orders of the Government 
of India, and of the various Local Governments, up to date ; 
Schedules of all the Stamp Duties chargeable on Instruments 
in India from the earliest times. 

EDITED WITH RdTES AND COMPLETE INDEX, 

By WALTER R. DONOGH, M.A., 

Of the Inner Temple, Barrister -at- Law, 
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Third Edition, ^vo', cloth. JRs, 6. 

THE LAND ACQUISTTION ACTS 

(ACT I OF 1894 AND ACT XVIII OF 1885, MINES), 

- WITH ^INTRODUCTION, jYOTES, ETC.; ^ 

The whole forming- a complete Manual of Law and Practice on the 
subject of Compensation for Lands taken for Public Purposes. 
Adapted for reference throughout British India. 

Py H. BEVERLEY, Esq., M.A., B.C.S. 


' Second Edition. Demy Bvo, cloth, gilt. Rs. 17-12. 

LANDHOLDING 

ANT) THE RELATION OF 

LANDLORD AND TENANT 

INT VARIOUS COUNTRIES OF THE WORLD. 

By C. D. FIELD, M.A., LL.D., B.C.S., 

Late a Judge of Her jMajestyl High Court of Judicature in Bengal. 

. Sro. Rs. 5-8 ; interleaved^ Rs. 6. 

MANUAL OF 

THE REVENUE SALE LAW 

AND 

CERTIFICATE PROCEDURE OF LOWER BENGAL; 

Being Act XI of 1859 ; Act VII, B.C., of 1868 ; and Act VII, B.C., 
of 1880 ; The Public Demands Recovery Act, including Selections 
from the Rules and Circular Orders of the Board of Revenue. 

WITH NOTES. 

By W. H. GRIMLEY, B.A., C.S. 


TAGORE LAW LECTURES, 1875. 


Royal 8 VO, cloth. Rs. 8. 

THE LAND TENURES OP LOWER BENGAL. 

By ARTHUR PHILLIPS, Esq., M.A., 

Standing Counsel to the Government of India in the High Court of Calcutta, 
Late FeUo20 of St. Catherine's College, Cambridge, Barrister-at-Laiv. 
Contains the History and Law relating to the Land Tenures of Bengal 
from the Mabomedan peri< 2 (i to the present time. 


CONTENTS, 


I. — The Hindoo Period. 

II. — The Mahomedan Period. 

III. — Akbar’s Settlement. 

IV. — The Zemiudat. 

V.-' The Talookdar and other Officers, 

Assessment of Revenue and 
Rent, and their Amount. 

VI. — The Pa3’ment of lievenue. As- 
signment of Revenue. 

VIL— The English Revenue System 
up to the Permanent Settle- 
ment. 


VIII, — The Decennial and Permanent 
Settlement. 

IX.— Changes in the Position of the 
Zemindar, Intermediate 
Tenure-holder, and Ryot, 

X.— Relative Rights of Zemindars & 
Holders of Under-Tenures. 

XI.-»-The Putnee Talook. Remedies 
for Recovery of Revenue. 

XII, ~ Remedies for the Recovery of 
Rent, Lakheraj and Service 
Tenures, 
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THE TAGORE CAW LECTURES, 1872. 

Third Edition, Eevlsed. Demy ^vo, cloth, lettered. Ds. 6. 

THE HISTORY AND.CONSTITUTION Of THE COURTS 

LECISLiTIYE AUTIOMTIES II IIDIA. 

Br HERBERT COWELL, Esq. 

• 

L Early History— The Grant i VII. Later History— The Pro* 
of tlie Bewaiii. i vincial Civil Courts. 

II. Early History— The Regu- i VIII. The Provincial Criminal 
labing Act. Courts. 

III. Early History— The Set- IX. Privy Council. ^ 

tlement of 1781. I X. The Superior Courts. 

fV k V. The Legislative Council. ! XI. The Inferior Civil Courts. 

VI. Later History— The Presi- i XII. The Inferior Criminal 

deucy Towu System, : Courts and. Police. 

THK TAGORE LA’^ LECTURES, 1870 and 1871. 
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